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PROCEEDINGS  OF  THE  HOUSE  OF  REPRESENTATIVES 

RELiTVfO  TO  THI 

IMPEACHMENT  OF  W.  W.  BELKNAP, 

L.ATE  SKCBBTARY   OF  WAB. 


Thttesday,  March  2, 1876. 

Mr.  Olymer,  of  Pennsylvania)  chairman  of  the  Committee  on  Ex- 
penditures in  tbe  War  Department,  submitted  to  the  House  the  follow- 
ing report : 

The  Committee  on  Expenditares  In  tbe  War  Department  would  recpeotfollj  report : 
Tbat  tbey  found  at  tbe  very  thresbold  of  tbeir  myeetieation  lucb  anqoeatioDea  eridenoe 
of  the  malfeasance  in  office  by  General  William  W.  Belknap,  tbeu  Secretary  of  War,  that 
tbey  find  it  to  be  their  doty  to  lay  the  same  before  tbe  Hooae. 

Tbey  farther  report  that  this  day,  at  eleven  o'clock  a.  m.,  a  letter  of  tbe  President  of  the 
United  States  was  presented  to  the  committee  accepting  the  resig^tion  of  the  Secretary  of 
War,  which  is  hereto  attached,  together  with  a  copy  or  his  letter  of  resignation,  which  tbe 
President  informs  the  committee  was  accepted  about  ten  o'clock  and  twenty  minates  this 
morning.  Tbey,  therefore,  nnanimoasly  report  and  demand  that  tbe  said  William  W.  Bel- 
knap, late  Secretary  of  War,  be  dealt  with  according  to  the  laws  of  the  land,  and  to  that  end 
•nbmit  herewith  the  testimony  in  tbe  case  taken,  together  with  tbe  several  statements  and 
exhibits  thereto  attached,  and  also  a  rescript  of  tbe  proceedimrs  of  the  committee  bad  during 
the  investigation  of  this  subject.  And  they  submit  the  following  resolutions,  which  they 
recommend  shall  be  adopted : 

Resolved,  That  William  W.  Belknap,  late  Secretary  of  War,  be  impeached  of  high  crimes 
and  misdemeanors  while  in  office. 

Resolwi,  That  the  testimony  in  the  case  of  William  W.  Belknap,  late  Secretary  of  War, 
be  referred  to  tbe  Committee  on  tbe  Judiciary,  with  instructions  to*prepare  and  report  with- 
out nnnecessary  delay  suitable  articles  of  impeachment  of  said  William  W.  Beltnap,  late 
Secretary  of  War. 

Resolvedf  That  a  committee  of  five  members  of  this  House  be  appointed  and  instructed  to 
proved  immediately  to  the  bar  of  the  Senate,  and  there  impeach  William  W.  Belknap,  late 
Secretary  of  War,  m  the  name  of  the  House  of  Bepresentatives  and  of  all  the  people  of  the 
United  States  of  America,  of  high  crimes  and  misdemeanors  while  in  office,  and  to  inform 
that  body  that  formal  articles  of  impeachment  will  in  due  time  be  presented,  and  to  request 
the  Senate  to  take  such  order  in  the  premises  as  tbey  deem  appropnate. 

Mr.  Olymer  read  the  evidence  and  the  accompanying  papers,  exhib- 
its, and  statements  in  the  case.  He  then  demanded  the  previous  question 
npon  the  adoption  of  the  resolutions. 

After  an  hour's  debate,  in  which  Mr.  Bobbins  of  North  Carolina,  Mr. 
Bass  of  New  York,  Mr.  Hoar  of  Massachusetts,  Mr.  Blackburn  of  Ken- 
tucky, Mr.  Danford  of  Ohio,  and  Mr.  Kasson  of  Iowa  participated,  the 
resolutions  were  unanimously  adopted. 

The  Speaker  appointed  as  the  committee  called  for  in  the  second  reso- 
lution, Mr.  Clymer,  Mr.  Bobbins  of  North  Carolina,  Mr.  Blackburn,  Mr. 
Bass,  and  Mr.  Danford. 


Tuesday,  March  7, 1876. 

Mr.  Clymer  rose  to  a  question  of  privilege.    The  evening  previous, 
he  stated,  a  subpoena,  issued  by  the  supreme  court  of  tbe  District  of 
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Columbia,  holding  a  criminal  court  for  this  District,  was  served  upon 
him,  and  he  believed  upon  the  other  gentlemen  who  are  members  of  the 
Committee  on  Expenditures  in  the  War  Department.  The  one  served 
upon  him  was  a  duces  tecumyCommRudmg  him  to  bring  with  him  certain 
papers  and  to  testify  with  relation  to  charges  pending  in  that  court 
against  the  late  Secretary  of  War. 

Mr.  Clymer  proceeded  to  state  that  that  morning,  accompanied  by 
the  gentleman  from  North  Carolina  [Mr.  Hobbins]  and  the  gentleman 
from  Kentucky,  [Mr.  Blackburn,]  he  Rpi)eared  before  that  court,  and, 
by  the  permission  of  the  president  judge,  he  made,  on  behalf  of  himself 
and  the  committee,  a  statement.  He  said  that  in  obedience  to  the  law 
they  appeared  at  the  bar  to  obey  any  order  the  court  might  make;  that 
as  a  member  of  the  committee  of  the  House  he  felt  that  it  would  be  pre- 
judicial to  the  best  interests  of  the  country  to  compel  them  to  state  what 
had  transpired  in  the  room  of  the  committee  of  which  they  were  mem- 
bers ;  that  he  believed  that  it  would  not  only  close  the  mouths  of  all 
witnesses,  but  would  in  many  cases  drive  them  from  the  land.  He  said 
furthermore  that,  while  not  pleading  their  privileges  as  members  of  this 
House,  as  they  might  have  done,  they  yet  protested  against  being  ex- 
amined; and  that  they  would  only  consent  to  be  so  examined  after  an 
order  made  specially  to  that  end  by  the  court  The  court  was  kind 
enough  to  take  time  for  deliberation,  and  determined  that  if  it  needed 
them  hereafter  it  would  send  for  them.  He  concluded  by  asking  that 
the  House  would  take  such  action  upon  the  question  as  it  might  deem 
necessary,  right,  and  just. 

After  discussion,  the  following  preamble  and  resolutions,  offered  by 
Mr.  Lamar,  of  Mississippi,  were  adopted  by  a  vote  of  132  ayes  against 
75  nays,  82  members  of  the  House  not  voting : 

Whereas  the  Speaker  of  this  House  did,  on  the  20th  of  December,  1875,  appoint  the  fol- 
lowing^  Committoo  on  Expenditures  in  the  War  Department,  to  wit :  Uiester  Clymer, 
William  M.  Robbins,  Joseph  C.  S.  Blackburn,  Ljman  K.  Bass,  Lorenzo  Danford ;  and 
whereas  thereafter^  on  the  14th  of  January,  1876,  this  House  adopted  the  following  res- 
olution : 

**Hetolved^  That  the  several  committees  of  this  House  having  in  charge  matters  pertaining 
to  appropriations,  foreign  affairs,  Indian  affairs,  military  affairs,  naval  flairs,  post-office  and 
post-roaas,  public  lands,  public  buildings  and  grounds,  claims,  and  war  claims,  be,  and  they 
are  hereby,  instructed  to  inquire,  so  far  as  the  same  may  properly  be  before  their  respective 
committees,  into  any  errors,  abuses,  or  frauds  that  may  exist  in  the  administration  and  execu- 
tion of  existing  laws  affecting  said  branches  of  the  public  service,  with  a  view  to  ascertain 
what  change  and  reformation  can  be  made  so  as  to  promote  integ^ty,  economy,  and  effi- 
ciency therein ;  that  the  Committees  on  Expenditures  in  the  State  Department,  in  the  IVeas- 
nry  Department,  in  the  War  Department,  m  the  Navy  Department,  in  the  Post-Office  De- 
partment, in  the  Interior  Department,  in  the  Depfurtment  of  Justice,  and  on  Public  Build- 
ings, be,  and  they  are  hereby,  instructed  to  proceed  at  once,  as  required  by  the  rules  of  the 
House,  to  examine  into  the  state  of  the  accounts  And  expenditures  of  the  respective  Depart- 
menta  submitted  to  them,  and  to  examine  and  report  particularlv  whether  the  expenditures 
of  the  respective  Departments  are  justified  by  law;  whether  the  claims  from  time  to  time 
satisfied  and  discharged  by  the  respective  Departments  are  supported  by  sufficient  vouchers, 
establishing  their  justness  both  as  to  their  character  and  amount;  whether  such  claims  have 
been  discharged  out  of  funds  appropriated  therefor,  and  whether  all  moneys  have  been  dis 
bursed  in  conformity  with  appropriation  laws;  whether  any,  and  what,  provisions  are  neces- 
sarv  to  be  adopted  to  provide  more  perfectly  for  the  proper  application  of  the  public  moneys 
and  to  secure  the  Government  irom  demands  unjust  in  their  character  or  extravagant,  i 
their  amount ;  whether  any,  and  what,  retrenchment  can  be  made  in  the  expenditures  of  the 
several  Departments,  without  detriment  to  the  public  service;  whether  any,  and  what,  abuses 
at  any  time  exist  in  the  failure  to  enforce  the  payment  of  moneys  which  may  be  due  to  the 
UnitM  States  from  public  defaulters  or  others,  and  to  report  from  time  to  time  such  provision 
and  arrangements  as  may  be  necessary  to  add  to  the  economy  of  the  several  Departments, 
and  the  accountability  of  their  officers ;  whether  any  offices  belonging  to  the  branches  or 
Departments,  respectively,  concerning  whoi^e  expenditures  it  is  their  duty  to  inquire,  have 
become  useless  or  unnecessary ;  and  to  report  from  time  to  time  on  the  expediency  of  mod- 
ifying or  abolishing  the  same  ;  also  to  exauiiue  into  the  pay  and  emoluraeuts  of  all  officers 
under  the  laws  of  the  United  States  and  to  report  from  time  to  time  such,  a  reduction  cr  in- 
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crease  thereof  as  a  just  economy  and  the  public  service  may  require.  And  for  the  purpose 
of  enabling  the  several  committees  to  fully  comprehend  the  workings  of  the  various  branches 
or  Departments  of  Grovernment,  respectively,  the  investigations  of  said  committees  may 
cover  such  period  in  the  past  as  each  of  said  committees  may  deem  necessary  for  its  own 
guidaooe  or  information  or  for  the  protection  of  the  public  interests,  in  the  exposing  of 
frauds  or  abuses  of  any  kind  that  may  exist  in  said  Departments ;  and  said  committees  are 
aothorized  to  send  for  persons  and  papers,  and  ma^  report  by  bill  or  otherwise. 

'*Raolv«d  further,  That  the  Committee  on  Public  Expenditures  be  instructed  to  investi- 
gate and  inauire  into  all  matters  set  forth  in  the  foregoing  resolutions  in  the  legislative  de- 
partments ot  the  Government^  except  in  so  far  as  the  Senate  is  exclusively  concerned,  par- 
ticularly in  reference  to  the  public  printing  and  binding,  and  shall  have  the  same  authority 
that  is  eonfened  upon  the  other  committees  aforesaid.'* 

And  whereas  in  the  discharge  of  the  duties  imposed  by  said  order  the  said  Committee  on 
Expenditures  in  the  War  Department  did  enter  upon  an  examination  into  the  said  accounts 
of  said  Department  and  into  the  administration  thereof,  and  did  send  for  persons  and  papers 
to  invostig&te  eertain  acts  of  William  W.  Belknap,  late  Secretary  of  War,  on  which  being  re- 
ported to  this  House  by  said  committee  it  has  taken  action  to  impeach  the  said  William  W. 
ISelknsp  of  high  crimes  and  misdemeanors ;  and  whereas  the  supreme  court  of  the  District  of 
Columbia,  by  process  bearing  date  March  6,  1876,  has  commanded  Hiester  Clymer  to 
"brin^all  papers,  documents,  records,  checks,  and  contracts  in  your  possession,  or  in  pos- 
Msaion  of  the  Committee  of  the  House  of  Representatives  on  Expenditures  in  the  War  T)e- 
pjutmentyin  relation  to  the  charge  against  said  defendant  of  accepting  a  bribe  or  bribes  while 
Secretary  of  War  of  the  United  States,  and  to  attend  the  said  court  immediately  to  testify  on 
bchatt  of  the  United  States,  and  not  depart  from  the  court  without  leave  of  the  court  or  dis- 
trict attorneys :''  and  whereas  the  mandate  of  said  court  is  a  breach  of  the  privileges  of  this 
House: 

Rtsolved,  That  the  said  committee  and  the  members  thereof  are  hereby  directed  to  disre- 
gard said  mandate  until  the  further  order  of  this  House. 


Wednesday,  March  8, 1876. 

Mr.  Knott,  of  Kentacky,  chairman  of  the  Gommittee  on  the  Judiciary, 
to  whom  was  referred  the  resolution  of  the  House  directing  them  to  pre- 
pare saitable  articles  of  impeachment  against  William  W.  Belknap,  late 
Secretary  of  War,  submitted  the  following  report,  accompanied  by  a  res- 
olution which  was  adopted  without  a  division: 

The  Committee  on  the  Judiciary  would  respectfully  report  that,  in  pursuance  of  the  in- 
atnictions  of  the  House,  they  have  prepared  articles  of  impeachment  against  William  W. 
BeUooap,  late  Secretary  of  War,  for  high  crimes  and  misdemeanors  in  office,  but  that,  since 
preparing  the  same,  they  have  been  informed  and  believe  that  Caleb  P.  Marsh,  upon  whose 
teatiniooy  before  the  Committee  on  Expenditures  in  the  War  Department,  and  referred  to 
tbem  by  the  House,  said  articles  were  framed,  has  gone  beyond  the  jurisdiction  of  the  Gov- 
•mmeot  of  the  United  States,  and  that  probably  his  attendance  as  a  witness  before  the  Sen- 
ate sitting  as  a  court  of  impeachment  cannot  be  procured  ;  and  that  they  are  also  informed 
sod  believe  that  other  evidence  may  be  procured  sufficient  to  convict  said  William  W.  Bel- 
knap of  high  crimes  and  misdemeanors  in  office  as  Secretary  of  War.  They  therefore  recom- 
mend Uie  adoption  of  the  following  resolution : 

Resolttd^  That  the  resolution  instructing  the  Committee  on  the  Judiciary  to  prepare  arti- 
cles of  impeachment  against  William  W.  Belknap,  late  Secretary  of  War,  for  high  crimes 
and  misdemeanors  in  office,  be  recommitted  to  said  committee  with  power  to  take  further 
proof,  to  send  for  persons  and  papers,  to  sit  during  the  sessions  of  the  House,  and  to  report 
9X  any  time. 

Yonr  committee,  impressed  with  the  importance  of  securing  the  fullest  indemnity  to  such 
wUneeees  as  may  be  required  to  testify  in  behalf  of  the  Government  before  either  House  of 
CoDeress,  or  any  committee  of  either  House,  or  before  the  Senate  sitting  as  a  court  of  im- 
peaclinient,  would  also  recommend  the  immediate  passage  of  the  accompanying  bill,  enti- 
tled "A  bill  to  protect  witnesses  who  shall  be  required  to  testify  in  certain  cases."  They 
would  further  recommend  that  the  accompanying  bill,  entitled  "A  bill  in  relation  to  wit- 
oeases,**  be  introduced,  printed,  and  referred  to  the  Committee  on  the  Judiciary,  with  leave 
to  report  thereon  at  any  time. 

Mr.  Knott  also  reported  from  the  Committee  on  the  Judiciary  the 
following  bill ;  which  was  discussed  and  passed  by  a  vote  of  206  yeas 
against  80  nays,  82  members  of  the  House  not  voting: 
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A  bill  (H.  R.  No.  2572)  to  protect  witDestes  who  shall  be  required  to  teKtify  in  certain  catfes. 

Be  it  mactedt  ^o.,  That  whenever  any  person  shall  he  required  to  testify  a^inst  his  pro- 
test hefore  either  House  of  Confess  or  any  committee  thereof,  or  the  Senate  sitting  as  a 
coort  of  impeachment,  and  shall  so  testify  nnaer  protest,  he  shall  not  thereafter  he  held  to 
answer  criminally  in  any  court  of  justice,  or  subject  to  any  penalty  or  forfeiture,  on  account 
of  any  fact  or  act  concerning  which  he  shall  be  so  required  to  testify :  Provided,  That  noth- 
Inglhereiu  contained  shall  be  so  construed  as  to  relieve  any  person  from  liability  to  impeach- 
ment. 


Thuesday,  March  30, 1876. 

Mr.  Knott  rose,  be  said,  to  make  a  privileged  report.  The  Gommit- 
tee  on  the  Judiciary,  having  had  under  consideration  the  resolution  of 
the  House  directing  them  to  prepare  and  report  articles  in  support  of 
the  impeachment  of  William  W.  Belknap,  late  Secretary  of  War,  for 
high  crimes  and  misdemeanors  in  office,  had  directed  him  to  report  such 
articles  and  an  accompanying  resolution  for  the  action  of  the  House. 
He  asked  that  the  report  be  printed  and  recommitted,  and  he  gave  no- 
tice that  he  should  call  it  up  for  action  at  a  convenient  hour  on  the  day 
after  the  next.  He  presumed  it  would  be  unnecessary  to  occupy  the 
time  of  the  House  in  reading  those  lengthy  articles.  He  moved  that 
they  be  printed  for  the  use  of  the  House  and  recommitted  to  the  com- 
mittee. 

The  motion  was  agreed  to. 

The  report  was  as  follows : 

The  Committee  on  the  Judiciary,  having  had  under  consideration  the  resolution  of  the 
House  directing  them  to  prepare  and  report  articles  in  support  of  impeachment  of  William 
W.  Belknap,  late  Secretary  of  War,  for  high  crimes  and  misdemeanors  in  office,  respectfully 
report  the  following  articles  and  accompanying  resolutions  for  the  action  of  the  House : 

Reeolved,  That  the  following  articles  be  adopted  and  presented  to  the  Senate,  in  mainte- 
mance  and  support  of  the  impeachment  for  high  crimes  and  misdemeanois  in  office  ot  Will- 
iam W.  Belknap,  late  Secretary  of  War : 

Artichs  exhibited  by  the  House  of  Repreeeniatives  of  the  United  States  of  America  in  the  names 
rf themselves  and  of  all  the  people  of  the   United  States  of  America^  against  William   IF. 
Belknav,  late  Secretary  of  War,  in  maintenance  and  support  of  their  impeachment  against  him 
for  high  crimes  and  misdemeanors  tohile  in  said  office, 

[These  articles  will  be  found  on  page  9.] 

Resolved,  That  seven  managers  be  appointed  by  ballot  to  conduct  the  impeachment  exhib- 
ited against  William  W.  Belknap,  late  Secretary  of  War  of  the  United  States. 


Saturday,  April  1, 1876. 

Mr.  Hunton,  of  Virginia,  a  member  of  the  Oommittee  on  the  Judi- 
ciary, stated  that  the  chairman  of  that  committee,  [Mr  Knott,]  who  was 
unavoidably  detained  from  the  House  that  day  on  the  business  of  the 
House,  had  requested  him  to  give  notice  he  will  call  up  the  articles  of 
impeachment  of  the  late  Secretary  of  War  on  Monday  next  immediately 
after  the  morning  hour. 


Monday,  April  3, 1876. 

Mr.  Knott  called  up  the  resolutions  which  he  had  reported  on  the 
30th  ultimo  from  the  Committee  on  the  Judiciary,  and  the  first  one, 
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with  the  accompanying  articles  and  specifications,  was  adopted  without 
debate  and  without  a  division.  The  second  resolution  was  amended  as 
follows,  and  adopted: 

Eesolced,  That  Messrs.  J.  Proctoj  Knott,  of  Kentucky ;  Scott  Lord,  of  New  York  ;  Will- 
iam P.  Lynde,  of  Wisconsin ;  Jobs  A.  McMabon,  of  Ohio ;  George  A.  Jenks,  of  Fennsjl- 
Tania  ;  William  A.  Wheeler,  of  New  York ;  and  George  F.  Hoar,  of  Massachusetts,  be,  and 
thej  are  hereby,  appointed  managers  on  the  part  of  this  House  to  conduct  the  impeachment 
exhibited  against  William  W.  B^knap,  late  Secretary  of  War  of  the  United  States. 

3Ir.  Wheeler  asked  to  be  excused  from  service  as  a  manager. 

His  request  was  granted,  and  on  his  motion  the  vacancy  occasioned 
by  his  resignation  was  filled  with  the  name  of  his  colleague,  Mr.  Lap- 
ham. 

At  the  request  of  Mr.  Knott,  the  name  of  Mr.  Lord,  of  New  York, 
was  placed  at  the  head  of  the  list  of  managers. 

Mr.  Clymer  oifered  the  following  resolutions }  which  were  modified 
and  adopted : 

Ruolved,  That  the  articles  amed  to  by  this  House  to  be  exhibited  in  the  name  of  them- 
selves and  of  all  the  people  of  the  United  States  against  William  W.  Belknap,  late  Secretary 
of  War,  in  maintenance  of  their  impeachment  a^i^ainst  him  of  high  crimes  and  misdemean- 
ors in  office  be  carried  to  the  Senate  by  the  managers  appointed  to  conduct  said  impeach- 
ment 

Resolved,  That  a  message  be  sent  to  the  Senate  to  inform  them  that  this  House  have  ap- 
pointed Mr.  Scott  Lord,  of  New  York ;  Mr.  J.  Proctor  Knott,  of  Kentucky ;  Mr.  William 
P.  Lynde,  of  Wisconsin ;  Mr.  John  A.  McMabon,  of  Ohio  ;  Mr.  Greorge  A.  Jenks,  of  Penn- 
BTlrania ;  Mr.  Elbridge  G.  Lapham,  of  New  York ;  and  Mr.  George  F.  Hoar,  of  Massa- 
diusetta,  managers  to  conduct  the  impeachment  against  William  W.  Belknap,  late  Secre- 
tary of  War,  and  have  directed  the  saia  managers  to  carry  to  the  Senate  the  articles  agpreed 
upon  by  this  House  to  be  exhibited  in  maintenance  of  their  impeachment  against  said  Will- 
iam W.  Betknap,  and  that  the  Clerk  of  the  House  do  go  with  said  message. 


Tuesday,  April  4, 1876. 

Mr.  Wheeler,  Speaker  pro  tempore^  directed  that  business  woald  be 
suspended  to  receive  a  report  from  the  managers  on  the  part  of  the 
House  of  the  impeachment  of  W.  W.  Belknap,  la,te  Secretary  of  War. 

The  managers  appointed  by  the  House  to  conduct  the  impeachment 
of  W.  W.  Belknap,  late  Secretary  of  War,  appeared  at  the  bar  of  the 
House,  when 

Mr.  Lord  said :  Mr.  Speaker,  the  managers  of  impeachment  beg 
leave  to  report  to  the  House  that  the  articles  of  impeachment  prepared 
by  the  Hoase  of  Representatives  against  William  W.  Belknap,  late  Sec- 
retary of  War,  have  been  exhibited  and  read  to  the  Senate,  and  the 
presiding  officer  of  that  body  stated  to  the  managers  that  the  Senate 
would  take  order  in  the  premises,  due  notice  of  which  would  be  given 
to  the  House  of  Bepresentatives. 


Monday,  April  17, 1876. 
The  following  resolution  was  received  from  the  Senate : 

In  Sekate  op  the  United  States,  AprU  17,  1876. 

,  Ordertd,  That  the  Secretary  inform  the  Honse  of  Representatives  that  the  Senate  is  sitting 
u  its  chamber  and  ready  to  proceed  with  the  trial  of  the  impeachment  of  William  W.  Bel- 
knap, and  that  seats  are  provided  for  the  accommodation  of  the  members. 

After  discussion,  the  House  voted,  on  motion  of  Mr.  Hoar,  of  Massa- 
chnsetts,  that  it  would  at  one  o'clock  precisely  resolve  itself  into  Oom- 
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mittee  of  the  Whole,  and  as  such  committee  attend  the  trial  of  the  Ex- 
Secretary  of  War  in  the  Senate  Chamber,  accompanied  by  the  Clerk  and 
the  Speaker. 

Accordingly  (at  one  o'clock  p.  m.)  the  House,  as  in  Committee  of  the 
Whole,  preceded  by  its  chairman  Mr.  Edndall,  and  accompanied  by 
the  Speaker  and  Clerk,  followed  the  managers  of  the  House  to  the  Sen- 
ate Chamber.  On  the  return  of  the  Committee  of  the  Whole,  (at  one 
o'clock  and  thirty-five  minutes,)  the  Speaker  having  resumed  the  chair, 

Mr.  Bandall  made  the  following  report : 

^^  Mr.  Speaker,  the  House,  as  in  Committee  of  the  Whole,  pursuant  to 
order,  accompanied  the  managers  on  the  part  of  the  House  to  the  Senate, 
to  be  present  at  the  opening  of  the  impeachment  trial  of  William  W. 
Belknap,  late  Secretary  of  War. 

Later  in  the  day,  a  message  was  received  from  the  Senate,  announc- 
ing that  the  Senate  had  adopted  a  resolution  setting  the  time  for  the 
trial  of  William  W.  Belknap,  late  Secretary  of  War,  upon  articles  of 
impeachment  exhibited  against  him  by  the  House  of  Bepresentativea, 
and  transmitted  to  tlie  House  a  copy  of  the  plea  of  the  said  Belknap. 

Mr.  Hoar,  one  of  the  managers,  asked  unanimous  consent  that  the 
communication  from  the  Senate  sitting  as  a  court  of  impeachment  and 
the  copy  of  the  plea  of  the  late  Secretary  of  War  be  referred  to  the  man- 
agers on  the  part  of  the  House.  There  was  no  objection,  and  it  was  so 
ordered. 


PROCEEDINGS  OF  THE  SENATE 
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ARTICLES  OP  IMPEACHMENT  EXHIBITED  BY  THE  HOUSE  OF  REPRESENTAHVES. 


Friday  J  March  3, 1876. 

The  following  message  was  received  from  tbe  Flouse  of  Representatives 
at  twelve  o'clock  and  fifty-five  miuutes  p.  m.,  by  the  bands  of  Mr.  Greeu 
Adams,  its  chief  clerk. 

Mr.  President,  tbe  House  of  Representatives  has  passed  tlie following 
resolution : 

Sesolved,  That  a  committee  of  five  members  of  this  House  be  appointed  and  inttracted 
to  proceed  immediately  to  tbe  bar  of  tbe  Senate,  and  there  impeach  William  W.  Belknap, 
late  Secretanr  of  War,  in  tbe  name  of  tbe  Honse  of  Representatires  and  of  all  tbe  people  of 
tbe  United  States  of  America,  of  high  crimes  and  misdemeanors  while  in  office,  and  to  in- 
form that  body  that  formal  articles  of  impeachment  will  in  due  time  be  presented,  and  to  re- 
quest the  Senate  to  ti^e  snch  order  in  tbe  pr^tmises  as  thej  may  deem  appropriate. 

And  it  has 

Ordered^  That  Messrs.  Hiester  Clymer  of  Pennsylyania,  W.  M.  Robbins  of  North  Caro- 
Carolina,  J.  C.  8.  Blackbam  of  Kentucky,  L.  K.  BaJis  of  New  York,  and  Lorenzo  Dauford 
of  Ohio  be  tbe  committee  aforesaid. 

At  one  o'clock  p.  m.  the  Sergeant-at-Arms  announced  the  committee 
from  the  Hoase  of  Representatives,  who  api>eared  at  the  bar  of  the  Sen- 
ate. 

The  committee  advanced  to  the  area  in  front  of  the  Ohair,  when 

Mr.  Cltmer  said :  Mr.  President,  in  obedience  to  the  order  of  the 
House  of  Representatives  we  appear  before  yon,  and  in  the  name  of  the 
House  of  Representatives  and  of  all  the  people  of  the  United  States  of 
America,  we  do  impeach  William  W.  Belknap,  late  Secretary  of  War 
of  the  United  States,  of  high  crimes  and  misdemeanors  while  in  office,  and 
we  further  inform  the  Senate  that  the  House  of  Representatives  will  iu 
due  time  exhibit  articles  of  impeachment  against  him,  and  make  good 
the  same.  And  in  their  name  we  demand  that  the  Senate  shall  take  or- 
der for  the  appearance  of  the  said  William  W.  Belknap  to  answer  said 
impeachment. 

The  President  |>ro  tempore.  Mr.  Chairman  and  gentlemen  of  the  com- 
mittee of  the  House  of  Representatives,  tbe  Senate  will  take  order  in  the 
premises. 

The  committee  thereupon  withdrew. 

Mr.  Ed^iunds  offered  the  following  order  j  which  was  read  : 

Ordered f  That  the  message  of  the  Honse  of  Representatives  relating  to  the  impeachment 
of  William  W.  Belknap  be  referred  to  a  select  committee  fo  consist  of  five  Senators. 
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Mr.  Edmunds.  I  offer  this  order  in  accordance  with  the  usual  prec- 
edents. Proceeding  upon  the  principle  of  the  thing,  I  should  think  it 
would  be  better  to  refer  a  message  of  this  kind  to  some  one  of  the  stand- 
ing committees  of  the  Senate ;  but  following  the  usual  course  in  such 
<^ases,  I  have  framed  the  order  in  this  way. 

Mr.  Saulsbuey.  I  should  like  to  ask  the  Senator  from  Vermont 
whether  that  is  the  usual  course  ? 

Mr.  Edmunds.  Yes,  sir  j  that  is  the  usual  course. 

The  President  pro  tempore.  The  question  is  on  agreeing  to  the  reso- 
lution. 

The  resolution  was  agreed  to. 

By  unanimous  consent,  the  President  pro  tempore  was  authorized  to 
appoint  the  committee ;  and  Messrs.  Edmunds,  Gonkling,  Freliughuy- 
sen,  Thurman,  and  Stevenson  were  appointed. 


Monday,  March  6, 1876. 

Mr.  Edmunds.  I  am  directed  by  the  select  committee  to  whom  was  re- 
ferred the  message  of  the  House  of  Eepresentatives  respecting  the  im- 
peachment of  William  W.  Belknap  to  report  a  preamble  and  resolution, 
and  I  ask  for  their  present  consideration.  This  is  a  mere  formality,  as 
the  next  step  in  the  orderly  progress  of  the  affair,  according  to  the  prec- 
edents. 

The  resolution  was  considered  by  unanimous  consent  and  agreed  to, 
as  follows : 

Whereas  the  House  of  RepresenUtiyes,  on  the  3d  day  of  March,  1676,  hj  five  of  its  mem- 
bers, Messrs.  Clymer,  BobbiDs,  Blackbam,  Bass,  and  Danford,  at  the  bar  of  the  Sen- 
ate, impeached  William  W.  Belknap,  late  Secretary  of  War,  of  high  crimes  and  misde- 
meanors, and  informed  the  Senate  that  the  House  of  Representatives  will  in  due  time  ex- 
hibit particular  articles  of  impeachment  against  him  and  make  g^d  the  same ;  and  likewise 
demanded  that  the  Senate  take  order  for  the  appearance  of  the  said  William  W.  Belknap  to 
answer  the  said  impeachment :  Therefore, 

Ordered^  That  the  Senate  will,  according  to  its  standin^^  rules  and  orders  in  such  cases 
provided,  take  proper  order  thereon,  (upon  the  presentation  of  articles  of  impeachment,) 
of  which  due  notice  shall  be  given  to  the  House  of  Representatives. 

OritTtdj  That  the  Secretary  acquaint  the  House  of  Kepresentatives  herewith. 


Monday,  April  3, 1876. 

Mr.  George  M.  Adams,  Clerk  of  the  House  of  Representatives,  ap- 
peared at  the  bar  of  the  Senate  and  said : 

Mr.  President,  I  am  directed  to  inform  the  Senate  that  the  House  of 
Representatives  has  passed  the  following  resolutions: 

Reaolvedt  That  the  articles  agreel  to  by  this  House  to  be  exhibited  in  the  nam3  of  them  • 
selves  and  of  all  the  people  of  the  United  States  against  William  W.  Bolknap,  late  Secre- 
tary of  War,  in  maintenance  of  their  impeachment  against  him  of  high  crimes  and  misde- 
meanors in  office  be  carried  to  the  Senate  hy  the  managers  appointed  to  conduct  said  im- 
peachment. 

Kesolved,  That  a  message  be  sent  to  the  Senate  to  inform  them  that  this  House  have  ap- 
pointed Mr.  Scott  Lord,  of  New  York ;  Mr.  J.  Proctor  Knott,  of  Kentucky ;  Mr.  William  P. 
Lynde,  of  Wisconsin ;  Mr.  John  A.  McMahon,  of  Ohio  ;  Mr.  George  A.  Jenks,  of  Pennsyl- 
vania ;  Mr.  Elbridge  G.  Lapham,  of  New  York ;  and  Mr.  George  F.  Hoar,  of  Massa- 
chusetts, managers  to  conduct  the  impeachment  against  William  W.  Belknap,  late  Sec- 
retary of  War,  and  have  directed  the  said  managers  to  catty  to  the  Senate  the  articles 
agreed  upon  by  this  House  to  be  exhibited  in  maintenance  of  their  impeachment  against 
said  William  W.  Belknap,  and  that  the  Clerk  of  the  House  do  go  with  said  message. 

The  President |)ro  tempore.    The  Secretary  will  inform  the  House  of 
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Kepresentatives  that  the  Senate  will  receive  the  managers  for  the  pur- 
pose of  exhibiting  articles  of  impeachment  agreeably  to  notice  received. 
The  Clerk  of  the  House  thereupon  withdrew. 


Tuesday,  April  4, 1876. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Repre- 
sentatives appeared  at  the  bar  (at  one  o'clock  and  twenty-five  minutes 
p.  m.)  and  their  presence  was  announced  by  the  Sergeantat-Arms. 

The  President  pro  tempore.  The  managers  on  the  part  of  the  House 
of  Representatives  are  admitted  and  the  Sergeant-at-Arms  will  conduct 
them  to  seats  provided  for  them  within  the  bar  of  the  Senate. 

The  managers  were  thereupon  escorted  by  the  Sergeant-at-Arms  of 
the  Senate  to  the  seats  assigned  to  them  in  the  area  in  front  of  the 
Chair. 

Mr.  Manager  Lobd.  Mr.  President,  the  managers  on  the  part  of  the 
House  of  Representatives  are  ready  to  exhibit  on  the  part  of  the  House 
articles  of  imi>eachment  against  William  W.  Belknap,  late  Secretary  of 
War. 

The  President  pro  tempore^  The  Sergeant-at-Arms  will  make  procla- 
mation. 

The  Sergeant-at-Arms.  Hear  ye !  hear  ye  I  hear  ye !  All  persons  are 
commanded  to  keep  silence,  on  pain  of  imprisonment,  while  the  House 
of  Representatives  is  exhibiting  to  the  Senate  of  the  United  States 
articles  of  impeachment  against  William  W.  Belknap,  late  Secretary 
of  War. 

Mr.  Manager  Lord  rose  and  read  the  articles  of  impeachment,  as  fol- 
lows: 

Ariides  exhibited  bg  the  House  of  Representatives  of  the  United  States  of  J^merica  in  the  names 
of  themselves  aid  of  all  the  people  of  the  United  States  of  America,  against  William  W. 
Belknap,  late  Secretary  of  ff'ar,  vt  maintenance  and  support  of  t/ieir  impeachment  against 
him  for  high  crimes  and  misdsTneanors  while  in  said  office. 

Article  I. 

That  William  W.  Belknap,  while  he  wm  in  office  as  Secretary  of  War  of  the  United  States 
of  America,  to  wit,  on  the  8th  day  of  October,  1870,  had  the  power  and  authority,  under  the 
Uws  of  the  United  States,  as  Secretary  of  War  as  aforesaid,  to  appoint  a  person  to  maintain 
a  trading  establishment  at  Fort  Sill,  a  military  post  of  the  United  States ;  that  said  Belknap, 
u  Secretary  of  War  as  aforesaid,  on  the  day  and  year  aforesaid,  promised  to  appoint  one 
Caleb  P.  ^hirsh  to  maintain  said  tradinj^  establishment  at  said  military  post ;  tnat  there- 
after,  to  wit,  on  the  day  and  year  aforesaid,  the  said  Caleb  P.  Marsh  and  one  John  S. 
Evans  entered  into  an  agreement  in  writing  substantially  as  follows,  to  wit : 

Articles  of  agreement  made  and  entered  into  this  8th  day  of  October  A.  D.  1870,  by  and 
between  John  S.  Evans,  of  Fort  Sill,  Indian  Territory,  United  States  of  America,  of  the 
first  partf  and  Caleb  P.  Marsh,  of  No.  51  West  Thirty-fifth  street,  of  the  city,  county, 
and  State  of  New  York,  of  the  second  part,  witnesseth,  namely : 

*' Whereas  the  said  Caleb  P.  Marsh  has  received  from  General  William  W.  Belknap,  Sec- 
retaiy  of  War  of  the  United  States,  the  appointment  of  post-trader  at  Fort  Sill  aforesaid ;  and 
whereas  the  name  of  said  John  8.  Evans  is  to  be  filled  mto  the  commission  of  appointment  of 
said  poftt-trader  at  Fort  Sill  aforesaid  by  permission  and  at  the  instance  and  request  of 
said  Caleb  P.  Marsh,  and  for  the  purpose  oi  carrying  out  the  terms  of  this  agreement ;  and 
whereas  said  John  8.  Evans  is  to  nola  said  position  of  post-trader  as  aforesaid  solely  as  the 
appointee  of  said  Caleb  P.  Marsh,  and  for  the  purposes  hereinafter  stated : 

'*  Now,  therefore,  said  John  8.  Evans,  in  consiaeration  of  said  appointment  and  the  sura 
of  |1  to  him  in  hand  paid  by  said  Caleb  P.  Marsh,  the  receipt  of  which  is  hereby  acknowl- 
edged, hereby  covenants  and  agrees  to  pay  to  said  Caleb  P.  Marsh  the  sum  of  |12,000  annually, 
payable  quarterly  in  advance,  in  the  city  of  New  York  aforesaid ;  said  sum  to  be  so  payable 
aoriog  the  first  year  of  this  agreement  absolutely  and  under  all  circumstances,  anything  here- 
inafter oontuned  to  the  contrary  notwithstanding ;  and  thereafter  said  sum  shall  be  so  pay- 
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able,  uoless  increased  or  redaced  in  amount,  in  accordance  with  the  subseqaent  provisions 
of  ibis  agreement. 

"  In  consideration  of  the  premises  it  is  mataally  agreed  between  the  parties  aforesaid  as 
follows,  namely : 

"First.  This  as^reement  is  made  on  the  basi'i  of  seven  cavalry  comp-inies  of  the  United 
States  Army,  which  are  now  stationed  at  Fort  Sill  aforesaid. 

**  Second.  If  at  the  end  of  the  first  year  of  this  agreement  the  forces  of  the  United  States 
Army  stationed  at  Fort  Sill  aforesaid  shall  be  increased  or  diminished  not  to  exceed  one 
hnnored  men,  then  this  agreement  shall  remain  in  full  force  and  unchanged  for  the  next 
year.  If,  however,  the  said  forces  shall  be  increased  or  diminished  beyond  the  number  of 
one  hundred  men,  then  the  amount  to  be  paid  under  this  agreement  by  said  John  S.  Evans 
to  said  Caleb  P.  Marsh  shall  be  increased  or  reduced  in  accordance  therewith  and  in  proper 
proportion  thereto.  The  above  rule  laid  down  for  the  continuation  of  this  agreement  at  the 
close  of  the  first  year  thereof  shall  be  applied  at  the  close  of  each  succeeding  year  so  long 
as  this  agreement  shall  remain  in  force  and  effect. 

'*  Third.  This  agreement  shall  remain  in  force  and  effect  so  long  as  said  Caleb  P.  Marsh 
shall  hold  or  control,  directly  or  indirectly,  the  appointment  and  position  of  post-trader  at 
Fort  Sill  aforesaid. 

*'  Fourth.  This  agreement  shall  take  effect  from  the  date  and  day  the  Secretary  of  War  afore- 
said shall  sign  the  commission  of  post-trader  at  Fort  Sill  aforesaid,  said  commission  to  be  is- 
sued to  John  S.  Evans  at  the  iastance  and  request  of  said  Caleb  P.  Marsh,  and  solely  for  the 
purpose  of  carrying  out  the  provisions  of  this  agreement. 

"fifth.  Exception  is  hereby  made  in  regard  to  the  first  quarterly  payment  under  this 
agpreement,  it  being  agreed  and  understood  that  the  same  may  be  paid  at  any  time  witbin 
the  next  thirty  days  aner  the  said  Secretary  of  War  shall  sign  the  aforesaid  commission  of 
post-trader  at  Fort  Sill. 

**  Sixth.  Said  Caleb  P.  Marsh  is  at  all  timos,  at  the  request  of  said  John  S.  Evans,  to  use 
any  proper  influence  he  may  have  with  the  Secretary  of  War  for  the  protection  of  said  John 
S.  Evans  while  in  the  discharge  of  his  legitimate  duties  in  the  conauct  of  tbe  business  as 
post-trader  at  Fort  Sill  aforesaid. 

**  Seventh.  Said  John  S.  Evans  is  to  conduct  the  said  business  of  post-trade  at  Fort  Sill 
aforesaid  solely  on  his  own  responsibility  and  in  his  own  name,  it  being  expressly  agreed 
and  understood  that  said  Caleb  P.  Marsh  shall  assume  no  liability  in  the  premises  whatever. 

** Eighth.  And  it  is  expressly  understood  and  agreed  that  the  stipulations  and  covenants 
aforesaid  are  to  apply  to  and  bind  the  heirs,  executors,  and  administrators  of  the  respective 
parties. 

'  *  In  witness  whereof  tbe  parties  to  these  presents  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

"JOHN  8.  EVANS,    [seal.] 
*»C.  P.  MARSH.  [SEAL.] 

"  Signed,  sealed,  and  delivered  in  presence  of— 
**E.  T.  Bartlett." 

That  thereafter,  to  wit,  on  the  10th  day  of  October,  1870,  said  Belknap,  as  Secretary  of 
War  aforesaid,  did,  at  the  instance  and  request  of  said  Marsh,  at  the  city  of  Washington, 
in  the  District  of  Columbia,  appoint  John  S.  Evans  to  maintain  said  trading  establishment  at 
Fort  Sill,  the  militaiy  post  aforesaid,  and  in  consideration  of  said  appointment  of  said  Evans, 
so  made  by  him  as  Secretary  of  War  as  aforesaid,  the  said  Belknap  did,  on  or  about  the  2d 
day  of  November,  1870,  unlawfully  and  corruptly  receive  from  said  Caleb  P.  Marsh  the 
sum  of  $1,500,  and  that  at  divers  times  tberearter,  to  wit,  on  or  about  the  17th  day  of  Jan- 
uary, 1851 ,  and  at  or  about  the  end  of  each  three  months  during  the  term  of  one  whole  year, 
the  said  William  W.  Belknap,  while  in  office  as  Secretary  of  War  as  aforesiud,  did  unlaw- 
fuUy  receive  from  said  Caleb  P.  Marsh  like  sums  of  $1,500,  in  consideration  of  the  appoint- 
ment of  the  said  John  S.  Evans  by  him,  the  said  Belknap,  as  Secretary  of  War  as  aforesaid, 
and  in  consideration  of  his  permitting  said  Evans  to  continue  to  maintain  the  said  trading 
establishment  at  said  militarypost  during  that  time ;  whereby  the  said  William  W.  Belknap, 
who  was  then  Secretary  of  War  as  aforesaid,  was  guilty  of  high  crimes  and  misdemeanors 
in  office. 

Article  II. 

That  said  William  W.  Belknap,  while  he  was  in  office  as  Secretary  of  War  of  the  United 
States  of  America,  did,  at  the  city  of  Washington,  in  the  District  of  Columbia,  on  the  4th 
day  of  November,  1873,  willfully,  corruptly,  and  unlawfully  take  and  receive  from  one 
Caleb  P.  Marsh  the  sum  of  $1,500,  in  consideration  that  he  would  continue  to  permit  one 
John  S.  Evans  to  maintain  a  trading  establishment  at  Fort  Sill,  a  military  post  of  the  United 
States,  which  said  establishment  said  Belknap,  as  Secretary  of  War  as  aforesaid,  was  au- 
thorized by  law  to  permit  to  be  maintained  at  said  military  post,  and  which  the  said  Evans 
had  been  before  that  time  appointed  by  said  Belknap  to  maintain  :  and  that  said  Beiknap, 
as  Secretary  of  War  as  aforesaid,  for  said  consideration,  did  corruptly  permit  the  said  Evans 
to  continue  to  maintain  the  said  trading  establishment  at  said  military  post.  And  so  the  said 
Belknap  was  thereby  guilty,  while  he  was  Secretary  of  War,  of  a  hign  misdemeanor  in  his 
said  office. 
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Article  III. 

That  said  William  W.  Belknap  was  Secretary  of  War  of  the  United  States  of  America  be- 
fore and  during  the  month  of  October,  1870,  and  continued  in  office  as  sach  Secretary  of 
War  aDtil  the  2d  day  of  March,  1876 ;  that  as  Secretary  of  War  as  aforesaid  said  Belknap 
had  authority,  under  the  laws  of  the  IJnited  States,  to  appoint  a  person  to  maintain  a  trad- 
ing eBtablishment  at  Fort  Sill,  a  military  post  of  the  United  States,  not  in  the  vicinity  of  any 
city  or  town ;  that  on  the  10th  day  of  October,  1870,  said  Belknap,  as  Secretary  of  War  as 
aforesaid,  did,  at  the  city  of  Washington,  in  the  District  of  Columbia,  appoint  one  John  S. 
Eyans  to  maintain  said  trading  establishment  at  said  military  post;  and  that  said  John  S. 
ETana,  by  virtue  of  said  appointment,  has  since,  till  the  ^d  day  of  March,  1876,  maintained 
a  trading  establishment  at  said  military  post,  and  that  said  Evans,  on  the  8th  day  of  Octo- 
ber, 1870,  before  he  was  so  appointed  to  maintain  said  trading  establishment  as  aforesaid,  and 
in  order  to  procure  said  appointment  and  to  be  continued  therein,  agreed  with  one  Caleb  P. 
Marsh  tbat,  in  consideration  that  said  Belknap  would  appoint  him,  Uie  said  Evans,  to  main- 
tain said  trading  establishment  at  said  military  post,  at  the  instance  and  request  of  said  Marsh, 
he,  the  said  Evans,  would  pay  to  him  a  large  sum  of  money,  quarterly,  in  advance,  from  the  date 
of  his  said  appointment  by  said  Belknap,  to  wit,  $12,000  during  the  year  immediately  follow- 
ing the  10th  day  of  October,  1870,  and  other  large  sums  of  money,  quarterly,  during  each 
year  tbat  he,  the  said  Evans,  should  be  p^mitted  by  said  Belknap  to  maintain  said  trading 
establish  ment  at  said  post ;  that  said  Evans  did  pay  to  said  Marsh  said  sum  of  money  quar- 
terly during  each  year  after  his  said  appointment,  until  the  month  of  December,  1875,  when 
the  last  of  said  payments  was  made ;  viftt  said  Marsh,  upon  the  receipt  of  each  of  said  pay- 
ments, paid  one-half  thereof  to  him,  the  said  Belknap.  Yet  the  said  Belknap,  well  knowing 
these  facts,  and  having  the  power  to  remove  said  Evans  from  said  position  at  any  time,  and 
to  appoint  some  other  person  to  maintain  said  trading  establishment,  but  criminally  disre- 
garding fais  duty  as  Secretary  of  War,  and  basely  prostituting  his  high  office  to  his  lust  for 
private  gain,  did  unlawfully  and  corruptly  continue  said  Evans  in  said  position  and  permit 
him  to  maintain  said  establishment  at  said  military  post  during  all  of  said  time,  to  the  great 
injury  aad  damage  of  the  officers  and  soldiers  of  the  Army  of  the  United  States  stationed  at 
said  post,  as  well  as  of  emigrants,  freighters,  and  other  citizens  of  the  United  States,  against 
public  policy,  and  to  the  great  disgrace  and  detriment  of  the  public  service. 

Whereby  the  said  William  W.  Belknap  was,  as  Secretary  of  War  as  aforesaid,  guilty  of 
high  crimes  and  misdemeanors  in  office. 

Article  IV. 

That  said  William  W.  Belknap,  while  he  was  in  office  and  acting  as  Secretary  of  War  of 
the  United  States  of  America,  did,  on  the  10th  day  of  October,  1870,  in  the  exercise  of  the 
power  axid  authority  vested  in  him  as  Secretary  of  War  as  aforesaid  by  law,  appoint  one 
John  S.  Evans  to  maintain  a  trading  establishment  at  Fort  Sill,  a  military  post  of  the  United 
States,  and  he,  the  said  Belknap,  did  receive,  from  one  Caleb  P.  Marsh,  Urge  sums  of  money 
for  and  in  consideration  of  his  having  so  appointed  said  John  S.  Evans  to  maintain  said  trad- 
ing establishment  at  said  military  post,  and  for  continuing  him  therein,  whereby  he  has  been 
guilty  of  high  crimes  and  misdemeanors  in  his  said  office. 

^so/EeotMm  1.— On  or  about  the  2d  day  of  November,  1870.  said  William  W.  Belknap, 
^liite  Secretary  of  War  as  aforesaid,  did  receive  from  Caleb  P.  Marsh  $1,500,  in  considera- 
tion of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at  Fort 
-&U  aforesaid,  and  for  continuing  him  therein. 

SpeaJUiOion  2.— On  or  about  the  17th  day  of  January,  1871,  the  said  William  W.  Belknap, 
while  &cretarvof  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
sralion  of  bis  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  for  continuing  him  therein. 

^ecificatian  a—On  or  about  the  18th  day  of  April,  1871,  the  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  Caleb  P.  Marsh  $1,500,  in  consideration 
of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at  Fort 
Sill  aforesaid,  and  continuing  him  therein. 

Specification  4.— On  or  about  the  25th  day  of  July,  1871,  the  said  William  W.  Belknap, 
while  Secretarv  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Spedfieatum  5. — On  or  about  the  10th  day  of  November,  1871 ,  the  said  William  W.  Belknap, 
while  becretarv  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  naving  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Spec^catUm  6. — On  or  about  the  15th  day  of  January,  1872,  the  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Sptc^fUatitm  7.— On  or  about  the  13th  day  of  June,  1872.  the  said  William  W.  Belknap, 
whue  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
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eration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  aSid  continuing  him  therein. 

Specification  8.— On  or  abont  the2*2d  day  of  November,  1872,  the  said  William  W.  Belknap, 
lirhile  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $l,f»00,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  9. —-On  or  about  the  28th  day  of  April,  187^, the  said  William  W.Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,00U,  in  consid- 
eration of  his  having  appointed  said  Johh  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  JO. — On  or  about  the  16th  day  of  June,  1873.  the  said  William  W,  Belknap, 
while  Seeretarv  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,700,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  II. — On  or  about  the  4th  day  of  November,  1873,  the  said  William  W.  Bel- 
knap, while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in 
consideration  of  his  having  appointed  said  John  S.Evans  to  maintain  a  trading  establishment 
at  Fort  Sill  aforesaid,  and  contit  ain;  him  therein. 

Specification  12. — On  or  about  the  22d  day  of  January,  1874,  the  said  William  W.  Bel- 
knap, while  Seeretarv  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in 
consideration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establish- 
ment at  Fort  Sill  aforesaid,  and  continuing  htm  therein. 

Specification  13. — On  or  about  the  10th  day  of  April,  1874,  the  said  William  W.  Belknap, 
while  Seeretarv  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  14. — On  or  about  the  9th  day  of  October,  1874,  the  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  15.— On  or  about  the  24th  day  of  May,  1875,  the  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  16. — On  or  about  the  17th  day  of  November,  1875,  the  said  William  W.  Bel- 
knap, while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in 
consideration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment 
at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  17. — On  or  about  the  15th  day  of  January,  1876,  the  said  William  W.  Bel- 
knap, while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $750,  in  con- 
sideration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment 
at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

Article  V. 

That  one  John  S.  Evans  was,  on  the  10th  day  of  October,  in  the  year  1870,  appointed  by 
the  said  Belknap  to  maintain  a  trading  establishment  at  Fort  Sill,  a  military  post  on  the  fron- 
tier, not  in  the  vicinity  of  any  city  or  town,  and  said  Belknap  did,  from  that  day  continu- 
ously to  the  2d  day  of  March,  1876,  permit  said  Evans  to  maintain  the  same ;  and  said  Bel- 
knap was  induced  to  make  said  appointment  by  the  influence  and  request  of  one  Caleb  P. 
Marsh  ;  and  said  Evans  paid  to  said  Marsh,  in  consideration  of  such  influence  and  request 
and  in  consideration  that  he  should  thereby  induce  said  Belknap  to  make  said  appointment, 
divers  large  sums  of  money  at  various  times,  amounting  to  about  $12,000  a  year  from  the 
date  of  said  appointment  to  the  25th  dav  of  March,  1872,  and  to  about  $6,000  a  year  there- 
after until  the  2d  day  of  March,  1876,  all  which  said  Belknap  well  knew ;  yet  said  Belknap 
did,  in  consideration  that  he  would  permit  said  Evans  to  continue  to  maintain  said  trading 
establishment  and  in  order  that  said  payments  might  continue  and  be  made  by  said  Evans 
to  said  Marsh  as  aforesaid,  corruptly  receive  from  said  Marsh,  either  to  his,  the  said  Belknap's, 
own  use  or  to  be  paid  over  to  the  wife  of  said  Belknap,  divers  lar^e  sum:!  of  money  at  vari* 
ous  times,  namelv :  the  sum  of  $1,500  on  or  about  the  2d  day  of  November,  1870  ;  the  sum 
of  $1,500  on  or  about  the  17th  day  of  January,  1871 ;  the  sum  of  $1,500  on  or  about  the  18tk 
day  of  April,  1871 ;  the  sum  of  $1,500  on  or  about  the  25th  day  of  July,  1871 ;  the  sum  of 
$1,500  on  or  about  the  10th  day  of  November,  1871 ;  the  sum  of  $1,500  on  or  abont  the  15th 
day  of  January,  1872 ;  the  sum  of  $1 ,500  on  or  abont  the  13th  dav  of  June,  1872 ;  the  sum  of 
$1,500  on  or  about  the  22d  day  of  November,  1872 ;  the  sum  of  $1,000  on  or  about  the  28th 
day  of  April,  1873  ;  the  sum  of  $1,700  on  or  about  the  16th  day  of  June,  1873 ;  the  sum  of 
$1,500  on  or  about  the  4th  day  of  November,  1873 ;  the  sum  of  $1,500  on  or  about  the  22d 
day  of  January,  1874 ;  the  sum  of  $1,500  on  or  about  the  tOth  day  of  April,  1874 ;  the  sum 
of  $1,500  on  or  about  the  9th  day  of  October,  1874  ;  the  sum  of  $1,500  on  or  about  the  24th 
day  of  May,  1875  ;  the  sum  of  $1,500  on  or  about  the  17th  day  of  November,  1875 ;  the  sura 
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of  f750  on  or  about  the  15th  day  of  January,  1676;  all  of  which  acts  and  doiues  were  while 
the  said  Belknap  was  Secretary  of  War  of  the  United  States  as  aforesaid,  and  were  a  high 
misdemeanor  in  said  office. 

And  the  House  of  Represeutatives  by  protestation,  saving  to  themselves  the  liberty  of  ex* 
kibitini;  at  any  time  hereafter  auy  further  articles  of  accusation  or  impeachment  against  the 
said  William  W.  Bolkuap,  late  Secretary  of  War  of  the  United  States,  and  also  of  replying 
to  his  answers  which  he  shall  m^e  unto  the  articles  herein  preferred  against  him,  and  of 
offering  proof  to  the  same  and  every  part  thereof  and  to  all  and  every  other  article,  accusa- 
tion, or  impeachment  which  shall  be  exhibited  by  them,  as  the  case  shall  require,  do  demand 
that  the  said  William  W.  Belknap  may  be  put  to  answer  the  high  crimes  and  misdemeanors 
in  office  herein  charged  against  him,  and  that  such  proceedings,  examinations,  trials,  and 
judgments  may  be  thereupon  had  and  given  as  may  be  agreeable  to  law  and  justice. 

The  TRESiDKTSir  pro  tempore.  The  Chair  informs  the  managers  that 
the  Senate  will  take  proper  order  on  the  subject  of  the  impeachment,  of 
which  dae  notice  shall  be  given  to  the  Honse  of  Representatives. 

The  managers  thereupon  withdrew. 

On  motion  of  Mr.  Edmunds,  it  was 

Ordered,  That  the  articles  of  impeachment  presented  this  day  by  the  House  of  Representa- 
tives be  printed  for  the  use  of  the  Senate. 


Wednesday,  April  5, 1876. 

Mr.  Edmunds.  I  wish  to  ask  the  attention  of  the  Senate  to  a  matter 
which  I,  after  consultation  with  as  many  Senators  as  1  could  find,  think 
it  necessary  to  bring  to  the  notice  of  the  Senate  respecting  the  matter 
of  the  impeachment  to-day.  The  third  rule  of  the  Senate  in  regard  to 
impeachments  provides  that  on  this  day  at  one  o'clock — 

The  presiding  officer  shall  administer  the  oath  hereinafter  provided  to  the  members  of  the 
Senate  then  present,  and  to  the  other  members  of  the  Senate  as  they  shall  appear,  whose 
duty  it  shall  De  to  take  the  same. 

But  on  examination  we  are  unable  to  find  any  statute  of  the  United 
States  which  authorizes  the  President  of  the  Senate  or  the  presiding 
officer  to  administer  this  oath.  It  stands  upon  the  rule  alone.  The  lan- 
goBge  of  the  statute  about  the  authority  of  the  presiding  officer  is  that, 
when  Senators  appear  to  take  their  seats  upon  an  election  to  this 
body,  the  presiding  officer  shall  swear  them  in,  and  any  Senator  may 
administer  a  similar  oath  to  the  Vice-President,  the  President  of  the 
Senate,  when  he  appears ;  and  there  the  statute  stops  except  in  respect 
of  witnesses  who  are  by  law  to  be  sworn  by  the  President  of  the  Senate. 

In  this  state  of  difficulty  and  in  the  very  grave  doubt,  at  least,  that 
in  the  ^minds  of  all  the  gentlemen  whom  I  have  been  able  to  consult 
there  is  about  this  being  a  constitutional  compliance  with  that  require- 
ment which  obliges  us  to  be  under  oath,  (which,  of  course,  implies  a 
legal  and  binding  oath,)  we  have  thought  it  best  for  this  occasion,  until 
provision  can  be  made  by  law,  to  submit  to  the  Senate  a  proposition 
that  the  Chief  Justice  of  the  United  States  be  invited  to  attend  at  one 
o^elock  to-day  to  administer  these  oaths,  there  being  no  question  about 
his  authority  to  do  so.  Therefore,  Mr.  President,  I  ask  unanimous  con- 
sent that  this  portion  of  Eule  3  which  I  have  read,  respecting  the  ad- 
ministration of  the  oath  by  the  presiding  officer,  shall  be  suspended  for 
this  day ;  and  if  that  be  unanimously  agreed  to,  as  of  course  it  requires 
unanimous  consent  to  suspend  this  rule,  I  shall  then  offer  an  order 
which  will  accomplish  the  next  step  in  the  matter. 

The  Pbesident  pro  tempore.  The  Senate  has  heard  the  proposition 
of  the  Senator  from  Vermont,  that  so  much  of  the  rule  as  pertains  to  the 
swearing  in  of  the  Senators  by  the  presiding  officer  be  suspended  for  to* 
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day.    Is  there  objection  ?    [A  pause.]    The  Chair  hears  noue.    The  order 
is  nnanimously  made. 
Mr.  Edmunds.  I  now  offer  the  following  order: 

Ordered^  That  a  committee  of  two  Senators  be  appointed  bj  the  Chair  to  wait  upon  the 
Chiof- Justice  of  the  United  States  and  invite  him  to  attend  in  the  Senate  Chamber  at  one 
o'clock  p.  m.  this  day  to  administer  to  Senators  the  oath  required  by  the  Constitution  in  the 
matter  of  the  impeachment  of  William  W.  Belknap,  tate  Secretary  of  War. 

Mr.  iNaALLS.  Can  the  Senator  from  Vermont  inform  as  if  the  aathor- 
ity  of  the  Chief-Justice  is  statutory  to  administer  oaths  in  cases  of  im- 
peachment? 

Mr.  Edmunds.  No,  sir^  not  to  administer  oaths  in  cases  of  impeach- 
ment ;  bat  there  is  a  general  authority  given  the  judges  of  the  courts 
of  the  United  States  to  administer  any  oath  that  it  is  lawful  for  any 
person  to  take,  to  swear  persons  upon  affidavits,  or  swear  anybody  into 
office,  or  administer  any  other  oath  in  the  coarse  of  proceedings,  as  we 
understand  the  law. 

Mr.  Hamlin.  I  desire  to  inquire  of  the  Senator  from  Vermont  if  he 
knows  certainly  that  it  will  be  within  the  power  of  the  Chief-Justice  to 
attend,  and  if  not,  I  suggest  whether  it  would  not  be  well  to  make  his 
resolutiou  in  the  alternative,  in  case  the  Chief- Justice  should  not  be  able 
to  attend,  then  some  associate  justice. 

Mr.  Edmunds.  1  think  that  may  be  very  well,  and  I  will  modify  the 
resolution  by  adding,  **  or,  in  case  of  his  inability  to  attend,  any  one  of 
the  associate  justices.'' 

While  that  correction  is  being  made  we  propose,  as  is  suggested  by 
the  Senator  from  Ohio,  [Mr.  Thurmau,]  to  introduce  a  bill  presently  to 
provide  for  cases  of  this  character,  and  also  to  provide,  as  probably  we 
ought,  (although  that  would  be  a  matter  for  consideration,)  an  authority 
to  the  Secretary  or  the  Chief  Clerk  to  administer  oaths  to  witnesses, 
which  by  statute  does  not  now  exist,  though  that  has  usually  been  prac- 
ticed 'j  but  it  is  certainly  not  authorized  by  law,  so  far  as  can  be  dis- 
covered. 

Mr.  Boar.  I  could  not  very  distinctly  hear  what  the  Senator  from 
Vermont  said ;  therefore  I  am  a  little  at  a  loss,  and  would  like  to  know 
the  reason  why  the  presiding  officer  cannot  administer  the  oaths  required 
on  this  occasion. 

Mr.  Edmunds.  The  reason  I  stated  was  that,  as  we  anderstand  it,  in 
order  to  make  an  oath  a  lawful  oath,  it  must  be  administered  by  some 
person  authorized  by  law  to  administer  oaths,  and  there  is  no  law  that 
can  be  discovered  which  confers  that  authority,  the  present  law  merely 
conferring  it  upon  the  presiding  officer  in  the  case  of  the  first  appearance 
of  Senators  when  elected. 

Mr.  Bogy.  The  difficulty  was  that  I  had  not  heard  the  Senator  from 
Vermont  distinctly. 

Mr.  WEiaHT.  1  ask  to  have  the  resolution  reported  as  modified. 

The  President  jpro  tempore.  The  resolution  will  be  reported. 

The  Chief  Clerk  read  as  follows : 

Ordered^  That  a  committee  of  two  Senators  be  appointed  by  the  Chair  to  wait  upon  the 
Chief-Justice  of  the  United  States  and  invite  him  to  attend  in  the  Senate  Chamber  at  one 
o'clock  p.  m.  this  day,  or,  in  case  of  his  inability  to  attend,  any  one  of  the  associate  jus- 
tices. 

The  President  pro  tempore.  The  question  is  on  agreeing  to  the  reso* 
lution. 

The  resolution  was  agreed  to. 

The  President  pro  tempore.  The  Chair  appoints  the  Senator  from 
Vermont  [Mr.  Edmunds]  and  the  Senator  from  Ohio  [Mr.  Thurmanj  as 
the  committee. 
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The  Chief-Justice  of  the  United  States,  Hon.  Morrison  R.  Waite,  sub- 
sequently entered  the  Senate  Chamber,  escorted  by  Messrs.  Edmunds 
antl  Thurman,  the  committee  appointed  for  the  purpose. 

The  Pbesidbnt  pro  tempore.  The  hour  of  one  o'clock  having  arrived, 
the  Senate,  according  to  its  rule,  will  now  proceed  to  the  consideration 
of  the  articles  of  impeachment  exhibited  by  the  House  of  Representa- 
tives against  William  W.  Belknap,  late  Secretary  of  War.  The  Chief- 
Justice  will  take  the  seat  provided  for  him  at  the  right  of  the  Chair. 

The  Chief- Justice  took  a  seat  by  the  side  of  the  President  pro  tempore 
of  the  Senate. 

The  Pbesident  pro  tempore.  The  Senate  will  give  attention  while  the 
constitutional  oath  is  being  administered. 

The  Chief- Justice  administered  the  oath  to  the  President  pro  tempore^ 
as  follows : 

Ton  do  solemnlj  swear  that  in  all  thin^  appertainind^  to  the  trial  of  the  impeachment  of 
Wniism  W.  Belknap,  late  Secretary  of  War,  now  pending,  you  will  do  impartial  justice  ac- 
cording to  the  CoDStitation  and  laws :  So  help  you  God. 

The  Pbbsident  pro  tempore.  The  Secretary  will  now  call  the  roll  of 
Senators  alphabetically  in  groups  of  six,  and  Senators  as  they  are  so 
called  will  advance  to  the  desk  and  take  the  oath. 

Mr.  Morton.  If  there  be  no  objection  on  the  part  of  any  Senator,  I 
suggest  that  all  the  Senators  be  sworn  at  once,  standing  in  their  places. 
1  see  no  objection  to  that.    It  will  save  time  and  some  trouble. 

The  President  pro  tempore.  Is  there  objection  to  the  proposition  of 
the  Senator  from  Indiana? 

Mr.  Thubman.  There  may  be  some  doubt  about  verifying  who  are 
sworn  if  we  proceed  in  that  way.    I  think  we  had  better  follow  the  prec- 
edent heretofore  established. 
Mr.  Morton.  Very  well. 

The  Secretary  proceeded  to  call  the  roll  alphabetically,  and  the  Chief- 
Justice  administered  the  oath  to  Senators  Anthony,  Bayard,  Bogy, 
Booth,  Bontwell,  Bruce,  Cameron  of  Pennsylvania,  Cameron  of  Wiscon- 
sin, Clayton,  Cockrell,  Cooper,  Cragin,  Davis,  Dawes,  Dorsey,  Eaton, 
Eklmunds,  Frelinghuysen,  Gordon,  Hamilton,  Hamlin,  Harvey,  Hitch- 
cock, Ingalls,  Jones  of  Florida,  Kelly,  Kernan,  Key,  Logan,  McCreery, 
McDonald,  McMillan,  Maxey,  Merrimon,  Mitchell,  Morrill  of  Vermont, 
Morton,  Norwood,  Oglesby,  Paddock,  Randolph,  Sargent,  Saulsbury, 
Sharon,  Sherman,  Spencer,  Stevenson,  Thurman,  Wallace,  West,  Whyte, 
Windom,  Withers,  and  Wright 

The  President  pro  tempore.  The  absentees  on  the  call  will  now  be 
called,  BO  that  in  case  they  have  entered  the  chamber  since  the  oath  has 
been  administered  they  may  come  forward. 

The  Chief  Clerk  called  the  names  of  the  absentees,  as  follows :  Messrs. 
Alcorn,  Allison,  Burnside,  Caperton,  Christiancy,  Conkling,  Conover, 
Deonis,  English,  Goldthwaite,  Howe,  Johnston,  Jones  of  Nevada,  Mor- 
rill of  Maine,  Patterson,  Bansom,  Robertson,  and  Wadleigh. 

The  Chief-Justice  thereupon  withdrew  from  the  Senate  Chamber,  es- 
corted by  Messrs.  Edmnnds  and  Thurman. 

Mr.  FREiiiNaHUYSBN.  Mr.  President,  I  offer  the  following  order,  and 
ask  for  its  present  consideration : 

Ordered,  That  the  Secretary  notify  the  Hoase  of  Representatives  that  the  Senate  is  now 
orgairixed  for  the  trial  of  articles  of  impeachment  ag^ainst  William  W.  Belknap,  late  Socie- 
taiy  of  War,  and  is  ready  to  receive  the  managers  on  the  part  of  the  Hoone  at  its  bar. 

The  order  was  agreed  to. 

At  one  o'clock  and  forty  minutes  p.  m.  the  managers  of  the  impeach* 
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ment  on  the  part  of  the  House  of  Eepresentatives  appeared  at  the  bar, 
and  their  presence  was  annoauced  by  the  Sergeant-at-Arms. 

The  Pbesident  jpro  tempore.  The  Sergeant-at-Arms  will  conduct  the 
managers  to  the  seats  provided  for  them  within  the  bar  of  the  Senate. 

The  managers  were  conducted  to  the  seats  assigned  them  within  the 
space  in  front  of  the  Secretary's  desk. 

The  President  pro  tempore.  Gentlemen  managers,  the  Senate  is  now 
organized  for  the  trial  of  the  impeachment  of  VYilliam  W.  Belknap,  late 
Secretary  of  War. 

Mr.  Manager  Lord  rose  and  said :  Mr.  President,  we  pray  for  the  issu- 
ing of  process  against  William  W.  Belknap,  late  Secretary  of  War,  on 
the  articles  hitherto  presented. 

Mr.  Edm:unds.  Mr.  President,  I  offer  the  following  order : 

Ordered,  That  a  summons  be  issued,  as  required  bj  tbe  rules  ofprocedure  and  practice  in 
the  Senate  when  sitting  for  the  trial  of  impeachment,  to  William  W.  Belknap,  returnable  on 
Monday,  the  17th  day  of  the  present  month,  at  one  o'clock  in  the  afternoon. 

The  President  |>ro  tempore  put  the  question  on  the  proposed  order, 
and  it  was  agreed  to. 

Mr.  Manager  Lord.  That  is  satisfactory  to  the  managers. 

The  managers  therenpon  withdrew. 

Mr.  Stevenson.  If  there  is  no  further  business,  I  move  that  the  court 
adjourn. 

Mr.  Edmunds.  I  do  not  think  that  is  precisely  the  proper  motion  to 
make  under  the  rules.  1  think  we  ought  to  a^ourn  until  the  day  at 
which  the  summons  is  returnable ;  and  therefore 

Mr.  Stevenson.  I  should  like  to  ask  the  Senator  from  Vermont 
whether  the  counsel  of  General  Belknap  are  satisfied  with  the  period  of 
time  fixed  for  his  appearance. 

Mr.  Edmunds.  I  do  not  understand  the  Senator. 

Mr.  Stevenson.  I  desire  to  know  whether  there  has  been  any  confer- 
ence with  General  Belknap's  counsel,  to  learn  whether  the  period  fixed 
for  his  appearance  is  ample  enough  to  meet  with  their  wishes. 

Mr.  Edmunds.  I  am  not  authorized  to  speak  for  anybody  but  myself. 
Speaking  for  myself,  I  say,  as  a  Senator  sitting  on  this  trial  and  as  a 
judge,  that  I  have  not  had  and  do  not  expect  to  have  any  conference 
with  the  counsel  of  General  Belknap ;  but  I  have  proposed  this  period 
of  time  as  a  reasonable  and  snitable  one.  Of  course,  when  he  appears, 
if  he  needs  further  time  he  will  apply  for  it. 

Mr.  Stevenson.  Mr.  President,  I  did  not  suppose  there  was  any  im- 
propriety in  the  question,  nor  did  I  suppose  that  there  was  anything 
that  could  be  implied  by  the  question  ;  but  certainly  a  good  deal  of  time 
may  be  saved  to  the  Senate,  and  I  see  no  impropriety  in  the  managers, 
if  they  think  proper,  before  the  time  is  fixed,  having  a  friendly  interview 
with  the  counsel  of  General  Belknap  as  to  what  would  be  a  proper  time. 
If  we  adjourn  now  until  Monday  week,  and  then  ten  days  more  should 
be  asked,  we  shall  lose  that  much  time,  which  it  seems  to  me  might  be 
avoided  by  some  conference  with  the  counsel  of  General  Belknap.  That 
was  the  only  reason  I  made  the  suggestion. 

Mr.  Edmunds.  I  am  sure  the  Senator  ought  not  to  have  understood 
me  as  intending  to  reflect  on  the  propriety  of  his  question,  but  only  as 
stating  my  own  view  of  what  it  would  be  proper  for  me  to  do  under  the 
circumstances.  I  move  that  the  Senate  sitting  for  this  trial  adjourn 
until  the  17th  instant. 

Mr.  Boav.  Before  the  motion  to  adjourn  is  put,  I  should  like  to  make 
ap  inquiry  j  and  I  call  the  attention  of  the  Senator  from  Vermont  to 
what  I  am  about  to  state.    I  see  by  the  twenty-fourth  rule  that  the  sum- 
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mons  has  to  be  returned  to  the  Senate  or  to  the  court  at  twelve  o'clock 
and  thirty  minutes  p.  m.;  and  this  order  speaks  of  one  o'clock. 

The  President  pro  tempore.  The  motion  to  adjourn  does  not  fix  the 
time. 

Mr.  Edmunds.  The  Senator  has  turned  to  a  form,  and  that  form  hap- 
pens to  say  twelve  o'clock  and  thirty  minutes,  but  the  Senate  has  or- 
dered, changing  that  form  which  I  thought  it  was  convenient  to  do,  and 
as  it  was  merely  a  form  I  did  not  suppose  it  was  necessary  to  make  a 
separate  motion  on  that  subject  to  make  the  form  say  ^'  one  o'clock,'^  in 
order  that  the  necessary  preliminaries  from  half-past  twelve,  usual  on 
Bach  occasions,  might  take  place  beforehand. 

Mr.  Bogy.  That  may  be^  I  speak  on  this  subject  with  very  great 
modesty,  for  I  really  know  nothing  about  it ;  but,  nevertheless,  the 
forms  being  given  in  the  rules,  I  am  of  the  opinion  that  they  are  a  part 
of  the  rules,  and  unless  a  very  good  reason  can  be  given  why  the  forms 
shoald  be  departed  from,  it  may  be  that  the  very  first  step  we  take 
in  this  proceeding  may  possibly  be  wrong.  The  form  is  given  in  a 
joint  rule,  and  it  would  be  a  very  easy  thing  to  conform  to  that  form 
which  appears  to  be  a  part  of  that  joint  rule  as  adopted  for  this  specific 
purpose. 

Mr.  Edmunds.  It  is  not  a  joint  rule^  but  a  rule  of  the  Senate.  It  is  a 
form  of  the  Senate  rather  than  a  rule. 

Mr.  Bogy.  It  is  a  Senate  rule,  nevertheless ;  and  why  not  conform 
to  the  rule  t 

Mr.  Edmunds.  It  would  have  been  very  well  to  have  made  that 
suggestion  before  the  order  of  the  Senate  had  been  adopted  fixing  the 
hoar  of  one  o'clock  as  the  moment  at  which  this  accused  person  should 
appear.  But  if  the  Senate  has  adopted  an  order  which  is  contrary  to  a 
form  which  it  had  previously  adopted,  I  take  it  that  the  adoption  of  this 
order  must,  for  the  time  being,  override  the  form  of  the  writ  of  summons 
fixing  a  different  hour. 

^Ir.  Bogy.  I  would  suggest  to  the  Senator  is  it  not  a  rule  ?  The  form 
makes  it  a  rule.    Is  it  not  so  f 

Mr.  Edmunds.  Suppose  that  to  be  so ;  if  the  Senate,  without  objec- 
tion, orders  that  a  particular  moment  named  in  the  rule  shall  be  for  a 
particular  occasion  changed  to  another  moment,  I  take  .it  that  order 
making  the  change  would  be  binding  nevertheless.  Certainly  the  Sen- 
ate, in  the  presence  of  the  managers,  has  ordered  that  this  summons 
shall  issue  for  this  person  to  appear  on  the  17th  instant,  at  the  hour 
of  one  o'clock  in  the  afternoon,  which  is,  to  be  sure,  a  half  hour  later 
than  the  form  of  the  summons  names.  So  the  present  order  of  the  Sen- 
ate is  that  the  summons  go  in  that  way;  and  until  that  order  is  re- 
versed, I  take  it,  it  will  bind  the  President  of  the  Senate  and  the  execu- 
tive officers  to  follow  it. 

The  President  pro  tempore.  The  Senator  from  Vermont  moves  that 
the  Senate  sitting  for  the  trial  of  the  impeachment  adjourn  until  the  17  th 
instant. 

Mr.  Bogy.  The  suggestion  I  have  made  has  not  been  disposed  of. 
Perhaps  there  is  nothing  that  the  court  can  dispose  of.  Nevertheless 
it  does  seem  to  me  that  the  form  is  a  rule,  a  rule  prescribed  by  the  Sen- 
ate for  the  government  of  the  Senate  when  it  sits  as  a  court.  This 
botly  in  its  capacity  of  a  court  has  changed  that  rule.  It  may  be  alto- 
gether proper;  I  am  not  clear  that  it  is  proper.  If  there  could  be  any 
way  by  which  we  could  retrace  our  steps  and  conform  to  what  appears 
to  me  to  be  a  rule,  because  it  is  a  form  prescribed  by  the  Senate  as  a 
Senate  for  the  government  of  this  court  as  a  court  of  impeachment, 
2   B 
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and  which  we  as  a  court  perhaps  cannot  well  change,  it  is  a  subject 
worthy  of  being  considered,  and  I  suggest  that  the  matter  be  more 
thoroughly  investigated. 

Mr.  Edmunds.  Mr.  President,  I  think  it  right  to  say  to  my  friend 
from  Missouri  that  so  far  from  our  inability  to  change  the  forms  of  pro- 
cedure sitting  as  a  court,  as  the  expression  is,  when  the  late  Chief  Jus- 
tice of  the  United  States  appeared,  these  rules  having  been  adopted  by 
the  Senate  before  he  did  appear,  to  preside  at  the  trial  of  Mr.  Johnson, 
the  President  of  the  United  States,  he  thought,  and  submitted  to  the 
Senate,  that  it  ought  to  adopt  these  rules  while  we  were  sitting  as  a 
court,  inasmuch  as  its  composition  was  such  that  a  new  element  was  in- 
troduced into  it  on  that  occasion.  And  accordingly  the  Senate  sitting 
as  a  court,  or  sitting  for  the  trial  of  the  impeachmeut,  which  is  the  same 
thing,  adopted  over  again  these  rules  as  part  of  its  orders.  So  I  think 
there  can  be  no  question,  judging  from  the  previous  consideration  given 
to  the  subject,  that  it  is  perfectly  competent  for  us  to  change  or  to  mod- 
ify these  forms  by  any  order  that  we  choose  to  make  sitting  as  a  court. 
That  was  the  general  opinion  at  that  time.  Although  it  was  thought 
by  many  Senators  that  it  was  quite  unnecessary  to  adopt  them  over 
again  merely  because  the  Chief-Justice,  a  new  element,  had  come  in, 
yet  everybody  agreed  that  it  was  competent  to  do  it;  and,out  of  respect 
to  his  wishes,  it  was  done.   . 

Mr.  Sheeman.  If  1  understand  it,  the  Senate  have  only  fixed  one 
o'clock  as  the  hour  for  the  return  of  the  process.  It  seems  to  me  we 
ought  to  adjourn  until  half  past  twelve  o'clock,  with  a  view  to  making 
the  necessary  preliminaries  before  that. 

Mr.  Edmunds.  Certainly,  that  is  the  time  the  rule  provides  we  shall 
meet 

Mr.  Sherman.  I  do  not  see  that  there  is  any  difficulty.  The  summons 
calls  on  General  Belknap  to  appear  at  one  o'clock.  That  is  not  at  all 
inconsistent  with  the  rule;  but  the  court  is  to  convene  at  half  past 
twelve  o'clock  for  the  purpose  of  making  preliminary  orders  and  arrange* 
ments.  The  action  of  the  Senate  thus  far  is  in  perfect  harmony  with 
the  rules. 

Mr.  Bayabd.  All  that  I  have  to  guide  my  mind  is  the  rules  of  the 
Senate  on  the  subject.  Looking  at  them,  it  seems  to  me  that  the  sug- 
gestion of  the  Senator  from  Missouri  is  entitled  to  a  great  deal  of  con- 
sideration.   Eule  7  provides  that — 

The  presidinf]^  officer  of  the  Senate  shall  direct  all  necessary  preparation  in  the  Senate 
Chamber,  and  the  presiding  officer  on  the  trial  shall  direct  all  the  forms  of  proceeding  while 
the  Senate  are  sitting  for  the  purpose  of  trying  an  impeachment,  and  all  forms  during  the 
trial  not  otherwise  specially  provided  for. 

There  is  in  the  twenty-fourth  rule  a  special  provision,  according  to  my 
understanding,  of  the  form  of  the  summons  to  be  served  upon  the  party 
impeached,  and  that  form  requires  the  impeached  party — 

To  be  and  appear  before  the  Senate  of  the  United  States  of  America,  at  their  chamber  in 

the  city  of  Washington,  on  the day  of ,  at  twelve  o'clock  and  thirty  minutes 

after  noon,  then  and  there  to  answer  to  tho  said  articles  of  impeachment,  &,c. 

By  Kule  9  it  is  provided  that — 

At  twelve  o'clock  and  thirty  minutes  after  noon  of  the  day  appointed  for  the  return  of  the 
summons  against  the  person  impeached,  the  legislative  and  executive  business  of  the  Senate 
shall  be  suspended,  and  the  Secretary  of  the  Senate  shall  administer  an  oath  to  the  return- 
ing-officer  in  the  form  following. 

Then  follows  the  form  prescribed  for  the  returuing-olBcer.  The  tenth 
rule  pro\  i(ies  that — 
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Tho  person  impeached  shall  then  be  called  to  appear  and  answer  the  articles  of  impeach- 
ment against  him.  If  he  appear,  or  any  person  for  him,  the  appearance  shall  be  recorded, 
stating  particularly  if  by  himself,  or  by  agent  or  attorney,  naming  the  person  appearing, 
and  the  capacity  in  which  he  appears. 

It  seems  to  me,  with  all  due  respect  for  the  superior  experience  of 
those  who  have  heretofore  sat  in  business  of  this  kind,  that  the  language 
of  the  rales  is  directory,  and  I  cannot  imagine  any  inconvenience  or  ill 
to  follow  from  oar  following  their  language  with  precision.  If  the  Sen- 
ate has,  from  inadvertence  or  from  any  other  cause,  fixed  a  time  for  the 
appearance  contrary  to  that  prescribed  by  the  form  contained  in  Eule 
24,  it  seems  to  me  that  it  is  erring  upon  the  side  of  caution  if  it  follows 
the  rale  by  amending  the  order  lately  made.  I  see  no  possible  objection 
to  the  amendment  of  the  order,  and  if  it  be  fixed  at  twelve  o'clock  and 
thirty  minates  of  the  afternoon  of  the  day  named  for  the  return  of  the 
writ,  then  it  will  be  in  precise  accordance  with  the  form  prescribed  in 
Bale  24,  and  also  in  accordance  with  Rules  9  and  10,  which  fix  the  time 
of  the  return  of  that  writ  for  the  swearing  of  the  officer  as  to  the  true 
service  of  the  process  and  of  the  appearance  of  the  party,  either  in  per- 
son or  by  attorney.  1  think  it  is  just  x>ossible  that  there  might  be  a 
technical  objection  made  to  the  hour  and  minute  of  the  return  of  this 
service.  It  may  not  be  one  of  substance ;  but  even  if  of  form,  if  it  be 
necessary  for  the  Senate  then  to  pass  upon  it,  certainly  the  necessity 
for  passing  upon  it  can  be  saved  by  an  amendment  of  the  order  of  the 
Senate  as  made  just  now. 

Therefore  I  trust  there  will  be  a  reconsideration  of  that  order  for  the 
pnrpose  of  having  an  order  made  in  accordance  with  the  twenty -fourth 
rale.    No  harm  can  come,  but  much  difficulty  may  Ge  saved. 

Mr.  Whyte.  Mr.  President,  I  should  like  to  ask  the  President  of  the 
Senate  whether  it  is  not  proper  for  us  in  the  first  instance,  as  a  coart, 
to  adopt  the  rules  of  procedure  by  the  Senate  in  cases  of  im{)eachment  t 
It  was  the  opinion  of  the  Chief-Justice  in  the  trial  which  last  took  place 
in  this  hall,  that  while  the  Senate  might  as  a  Senate  in  its  legislative 
capacity  adopt  certain  rules  in  regard  to  impeachment,  it  was  necessary 
for  the  Senate  when  sitting  as  a  court  of  impeachment  to  adopt  those 
rales  as  such  court.  Therefore  I  suggest  to  the  Chair  whether  it  is  not 
proper  for  us  in  this  instance  to  adopt  the  rules  before  we  discuss  any 
qaestions  arising  ander  those  rules  t 

Mr.  Edmunds.  I  insist  upon  the  motion  I  made,  that  the  Senate  sit- 
ting for  the  trial  of  this  impeachment  stand  adjourned  until  the  17th 
instant  at  half  past  twelve  o'clock. 

Mr.  Bogy.  Before  that  motion  is  put  I  hope  that  this  matter  may  be 
farther  considered.  I  intend  to  present  a  motion  that  the  order  which 
has  been  made,  for  the  return  of  service  at  one  o'clock,  be  amended  so 
as  to  make  the  return  at  half  past  twelve. 

Mr.  Edmunds.  That  cannot  be  properly  done  without  the  presence  of 
the  managers. 
Mr.  Bogy.  Why  is  it  not  proper  ? 
Mr.  Edmunds.  And  there  is  not  the  slightest  need  of  it. 
Mr.  Bogy.  I  can  see  no  reason  for  the  Senator's  suggestion.    Any 
order  made  by  a  court  can  be  changed  by  the  court  on  a  proper  case 
being  made  out.    I  desire  to  present  the  question  to  this  body  in  a  proper 
way.    The  very  limited  discussion  which  has  taken  place  upon  the  sub- 
ject has  tended  to  confirm  me  in  the  belief  that  we  are  departing,  in  the 
very  first  step  we  take,  from  the  rules  prescribed  i'or  our  guidance.    If 
the  motion  of  the  Senator  from  Vermont  be  insisted  upon,  I  hope  it  will 
not  be  carried,  so  that  I  may  make  a  motion  to  ameqil  the  order  which 
has  beeo  made. 


20  TRIAL   OF   WILLIAM    W.    BELKNAP. 

The  President  j^ro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Vermont,  that  the  Senate  sitting  for  the  trial  of  the  im- 
peachment adjourn  until  the  17th  instant  at  half  past  twelve  o'clock. 

Mr.  BoaY.  The  motion  I  \iould  make  of  course  cannot  be  entertained 
if  that  motion  is  carried. 

Mr.  Edmunds.  That  is  so. 

Mr.  BoaY.  1  am  extremely  sorry  that  at  the  very  first  step  the  Sena- 
tor from  Vermont  should  be  rather  disposed  to  cut  short  and  be  curt 
about  this  thing.  I  desire  no  offense  to  him,  and  do  not  question  any- 
thing he  may  have  done.  I  am  inclined  to  think  we  have  committed  an 
error;  and  the  views  expressed  by  the  Senator  from  Delaware  confirm 
me  in  that  opinion.  To  dispose  of  this  thing  in  that  manner,  I  think,  is 
not  treating  the  subject  or  those  persons  that  do  not  agree  with  the  Sen- 
ator with  much  courtesy. 

Mr.  Edmunds.  1  ask  unanimous  consent  to  make  an  observation,  as 
all  this  debate  is  out  of  order. 

The  President  jpro  tempore.  The  Chair  will  state  that,  as  different 
Senators  were  speaking,  he  supposed  it  was  done  by  unanimous  consent. 
The  rule  is  explicit  that  there  shall  be  no  debate. 

Mr.  Edmunds.  I  ask  unanimous  consent  to  make  a  statement. 

The  President  pro  tempore.  Is  there  objection  ?  The  Chair  hears 
none. 

Mr.  Edmunds.  I  wish  to  state  to  my  honorable  friend  from  Missouri 
that  I  have  not  intended  to  be  either  curt  or  short;  but  after  the  subject 
has  by  unanimous  consent  been  considered  upon  both  sides  of  the 
views,  it  struck  me  that  the  simplest  way  of  testing  the  sense  of  the  Sen- 
ate upon  this  question  of  half  past  twelve  or  one  o'clock  would  be  to 
make  this  motion.  If  a  majority  of  this  body  are  of  opinion  that  we  have 
exceeded  our  jurisdiction  in  making  this  order  returnable  at  one  o'clock 
instead  of  half  past  twelve,  of  course  it  will  be  their  bounden  duty  to  re- 
fuse to  adjourn,  and  to  send  for  the  managers  and  have  the  order  amended  ; 
but  if  they  are  of  opinion  that  this  court  can  change  one  of  its  forms 
by  making  an  order  inconsistent  with  it  as  to  an  hour,  without  violating 
the  Constitution  of  the  United  States,  then  I  take  it  the  Senate  will  be 
willing  to  adjourn  until  that  time.  Making  this  explanation  to  my  friend, 
lest  he  may  have  misunderstood  the  spirit  in  which  I  made  the  motion,  I 
take  my  seat. 

Mr.  Bogy.  I  shall  feel  compelled  under  the  circumstances  to  call  for 
the  yeas  and  nays  upon  the  question,  a  thing  which  I  have  never  done 
in  this  body  before.  I  think  we  are  starting  wrong  in  this  thing,  and 
therefore  I  call  for  the  yeas  and  nays  on  the  motion  of  adjournment. 

The  yeas  and  nays  were  ordered. 

The  President  pro  tempore.  The  Secretary  will  call  the  roll  of  Sen- 
ators who  have  been  duly  sworn. 

The  Chief  Clerk  called  the  roll,  as  directed;  and  the  result  was  an- 
nounced— yeas  38,  nays  10 ;  as  follows : 

Yeas — Messrs.  Antbony,  Booth,  Bontwell,  Bnice,  Cameron  of  Pennsylvania,  Cameron  of 
Wisconsin,  Clayton,  Cockrell,  Dawes,  Dorsey,  Edmunds,  Freling^bnysen,  Gordon,  Hamil- 
ton, Hamlin,  Hitchcock,  lones  of  Florida,  Kelly,  Kernan,  Key,  I^f?an,  McCreery,  McDon- 
ald, McMillan,  Maxey,  Merrimon,  Mitchell,  Morrill  of  Vermont,  Morton,  Oglesby,  Pad- 
dock, Sarf^ent,  Sherman,  Spencer,  Wallace,  West,  Windom,  and  Wright — 38. 

NaY8 — Messrs.  Bayard,  Bogy,  Cooper,  Davis,  Eaton,  Norwood,  Kandolph,  Sanlsbnry, 
Whyte,  and  Withers— 10. 

NiiT  Voting — Messrs.  Cragin,  Ferry,  Harvey,  Ingalls,  Sharon,  Stevenson,  and  Thur- 
man — 7. 

The  President  pro  tempore.  The  Senate  sitting  for  the  trial  of  the 
impeachmeut  stands  adjourned  until  the  17th  instant,  at  twelve  o'clock 
and  thirty  minutes  p.  m. 
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Monday,  April  17, 1876. 

The  Chief-Justice  of  the  United  States  entered  the  Senate  Chamber, 
escorted  by  Messrs.  Edmunds  and  Thurman,  the  committee  appointed 
for  the  purpose. 

The  President  pro  tempore.  The  hour  of  twelve  o'clock  and  thirty 
minutes  having  arrived,  in  pursuance  of  rule  the  legislative  and  execu- 
tive business  of  the  Senate  will  be  suspended,  and  the  Senate  will  pro- 
ceed to  the  consideration  of  the  articles  of  impeachment  exhibited  by  the 
House  of  Kepresentatives  against  William  W.  Belknap,  late  Secretary 
of  War. 

The  Chief-Justice  took  a  seat  by  the  side  of  the  President  pro  tennpore 
of  the  Senate. 

The  President  pro  tempore.  The  Sergeant-at-Arms  will  make  the 
opening:  proclamation. 

The  Sergeant- at- Arms.  Hear  ye!  Hear  ye!  Hear  ye!  All  per- 
sons are  commanded  to  keep  silence,  on  pain  of  imprisonment,  while  the 
Senate  of  the  United  States  is  sitting  for  the  trial  of  the  articles  of  im- 
peachment exhibited  by  the  House  of  Eepresentatives  against  William 
W.  Belknap,  late  Secretary  of  War. 

The  President  pro  t^ipore.  The  Secretary  will  now  call  the  names 
of  those  Senators  who  have  not  been  sworn,  and  such  Senators  as  they 
are  called  will  advance  to  the  desk  and  take  the  oath. 

The  Secretary  proceeded  to  call  the  names  of  the  Senators  who  had 
not  been  heretofore  sworn;  and  the  Chief- Justice  administered  the  oath 
to  Senators  Allison,  Burnside,  Caperton,  Christiancy,  Conkling,  Con- 
over,  Dennis,  Goldthwaite,  Howe,  Jones  of  Nevada,  Morrill  of  Maine, 
Ransom,  and  Bobertson. 

On  motion  of  Mr.  Edmunds,  it  was — 

Ordered,  That  the  Secretary  inform  the  House  of  Representatives  that  the'Senate  is  in  its 
ehamber  and  ready  to  proceed  with  the  trial  of  the  impeachment  of  William  W.  Belknap, 
and  that  aeals  are  provided  for  the  accommodation  of  the  members. 

The  PBBsroENT  pro  tempore.  The  Secretary  will  invite  the  House  ac- 
cordingly. 

At  one  o'clock  p.  m.  William  W.  Belknap  entered  the  Senate  Cham- 
ber, accompanied  by  his  counsel,  Hon.  Jeremiah  S.  Black,  Hon.  Mont- 
gomery Blair,  and  Hon.  M.  H.  Carpenter,  who  were  conducted  to  the 
seats  assigned  them  in  the  space  in  front  of  the  Secretary's  desk,  on  the 
right  of  the  Chair. 

At  one  o'clock  and  two  minutes  p.  m.  the  Sergeant-at-Arms  announced 
the  managers  on  the  part  of  the  House  of  Eepresentatives. 

The  President  |)ro  tempore.  The  managers  will  be  admitted  and  con- 
ducted to  seats  provided  for  them  within  the  bar  of  the  Senate. 

The  managers  were  conducted  to  seats  provided  in  the  space  in  front 
of  the  Secretary's  desk  on  the  left  of  the  Chair,  namely,  Hon.  Scott  Lord, 
of  New  York ;  Hon.  J.  Proctor  Knott,  of  Kentucky ;  Hon.  William 
P.  Lynde,  of  Wisconsin;  Hon.  J.  A.  McMahon,  of  Ohio;  Hon.  G.  A. 
Jenks, of  Pennsylvania;  Hon.  E.  G.  Lapham,  of  New  York;  and  Hon. 
George  F.  Hoar,  of  Massachusetts. 

Mr.  Manager  Lobd.  Mr.  President,  in  accordance  with  the  invitation 
extended,  the  House  of  Kepresentatives  has. resolved  itself  into  a  Com- 
mittee of  the  Whole,  and  will  attend  upon  this  sitting  of  this  court  on 
being  waited  upon  by  the  Sergeant-at-Arms. 

The  President jpro  tempore.  The  Sergeant-at-Arms  will  wait  upon  the 
Honse  of  Bepresentatives  and  invite  them  to  the  chamber  of  the  Senate. 

At  one  o'clock  and  five  minutes  p.  m.  the  Sergeant-at-Arms  announced 
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the  presence  of  the  members  of  the  House  of  Representatives,  who 
entered  the  Senate  Chamber,  preceded  by  the  chairman  of  the  Commit- 
tee of  the  Whole  House,  (Mr.  Samuel  J.  Eandall,  of  Pennsylvania,) 
into  which  that  body  had  resolved  itself  to  witness  the  trial,  who  was 
accompanied  by  the  Speaker  and  Clerk  of  the  House. 

The  President  pro  tempore.  The  Secretary  will  now  read  the  minutes 
of  the  sitting  on  Wednesday,  the  5th  instant. 

The  Secretary  read  the  journal  of  proceedings  of  the  Senate  sitting 
for  trial  of  the  impeachment  of  Wednesday,  April  5, 1876. 

The  President  pro  tempore.  The  Secretary  will  now  read  the  return 
of  the  Sergeant-at-Arms  to  the  summons  directed  to  be  served. 

The  Secretary  read  the  following  return  appended  to  the  writ  of  sum- 
mons : 

The  fore^iDg  writ  of  sammons  addressed  to  William  W.  Belknap  and  the  fore^ing  pre- 
cept addressed  to  me  were  duly  served  apon  the  said  William  W.  Belknap  by  delivering  to 
and  leaving  with  him  true  and  attested  copies  of  the  same  at  No.  20^  G  street,  Washing- 
ton City,  the  residence  of  the  said  William  W.  Belknap,  on  Thursday,  the  6th  day  of  Aprn, 
1676,  at  six  oVIock  and  (bity  miuutes  in  the  afternoon  of  that  day. 

JOHN  R.  FRENCH. 
Sergeant-at'Arms  of  the  Senate  of  the  United  States. 

The  President  pro  tempore.  The  Chair  understands  that  Rule  9  will 
be  suspended  for  reasons  already  stated,  and  the  Ohief-Justice  will  now 
administer  the  oath  to  the  officer  attesting  the  truth  of  this  return. 

The  Chief-Justice  administered  the  following  oath  to  the  Sergeant-at- 
Arms: 

I,  John  R.  French,  do  solemnly  swear  that  the  return  made  by  me  upon  the  process  issued 
on  the  6th  day  of  April,  by  the  Senate  of  the  United  States,  ag'ainst  W.  W.  Belknap,  is 
truly  made,  and  that  I  have  performed  such  service  as  therein  described :  So  help  me  God. 

The  President  pro  tempore.  The  committee  will  please  escort  the 
Chief-Justice  to  the  Su{>reme  Court  room. 

The  Chief-Justice  Tetired,  escorted  by  the  committee,  Mr.  Edmunds 
and  Mr.  Thurman. 

The  President  pro  tempore.  The  Sergeant-at-Arms  will  now  call 
William  W.  Belknap,  the  respondent,  to  appear  and  answer  to  the 
charges  of  impeachment  brought  against  him. 

The  Sergeant-at-Arms.  William  W.  Belknap,  William  W.  Belknap, 
appear  and  answer  the  articles  of  impeachment  exhibited  against  you 
by  the  House  of  Representatives. 

Mr.  Carpenter.  Mr.  President,  William  W.  Belknap,  a  private  citi- 
zen of  the  United  States  and  of  the  State  of  Iowa,  in  obedience  to  the 
summons  of  the  Senate  sitting  as  a  court  of  impeachment  to  try  the 
articles  presented  against  him  by  the  House  of  Eepresentatives  of  the 
United  States,  appears  at  the  bar  of  the  Senate  sitting  as  a  court  of  im- 
peachment and  interposes  the  following  plea,  which  I  will  ask  the  Sec- 
retary to  read  and  request  that  it  may  be  filed. 

The  Secretary  read  as  follows : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 

The  United  States  of  America  )Upon  articles  of  impeachmont  of  the  Houpe  of  Repre- 
ss. >     sentatives  ot  the  United  States  of  America,  of  high 
William  W.  Belknap.          )     crimes  and  misdemeanors. 

And  the  said  William  W.  Belknap,  named  in  the  said  articles  of  impeachment,  comes 
here  hefore  the  honorable  the  Senate  of  the  United  States  sittin^if  as  a  conrt  of  impeachment^ 
in  his  own  proper  person,  and  sajs  that  this  honorable  court  ought  not  to  have  or  take  fnr- 
ther  cognizance  of  the  said  articles  of  impeachment  exhibited  and  prese/ited  against  him  by 
the  House  of  Repi  esentatives  of  the  United  States,  because,  he  says,  that  before  and  at  the 
time  when  the  said  House  of  Representatives  ordered  and  directed  that  he,  the  said  Belknap, 
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sh^ald  be  impeached  at  the  bar  of  the  Senate,  and  at  the  time  when  the  said  articles  of 
impeachment  were  exhibited  and  presented  against  him,  the  said  Belknap,  bj  the  said  House 
of  Representatives,  he,  the  said  Belknap,  was  not,  nor  hath  he  since  been,  nor  is  he  now,  an 
officer  of  tbe  United  States ;  bnt  at  the  said  times  was,  ever  since  hath  been,  and  now  is,  a 
private  citizen  of  the  United  States  and  of  the  State  of  Iowa ;  and  this  be,  the  said  Belknap, 
IS  ready  to  verify;  wherefore  he  prays  judgment  whether  this  coart  can  or  will  take  further 
cognizance  of  the  said  articles  of  impeachment. 

WM.  W.  BELKNAP. 

U5ITED  States  of  America, 

District  of  Columbia^  as : 

William  W.  Belknap,  being  first  duly  sworn,  on  oath  snys  that  the  foregoing  plea  by  him 
subscribed  is  true  in  substance  and  fact. 

WM.  W.  BELKNAP. 

Sobscribed  and  sworn  to  before  me  this  17th  day  of  April,  1876. 

DAVID  DAVIS, 
Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

Mr.  Cabpenteb.  Mr.  President,  Jud^e  Jeremiah  S.  Black,  Hon. 
Montgomery  Blair,  and  myself  also  appear  as  counsel  for  Mr.  Belknap. 

The  President  pro  tempore.  The  Secretary  will  note  the  appearance 
of  the  respondent  and  the  presence  of  the  counsel  named. 

Mr.  Manager  Lord.  Mr.  President,  the  managers  pray  a  copy  of  the 
plea  that  has  been  filed,  and  the  House  of  Eepresentatives  ask  time  to 
consider  what  replication  to  make  to  the  plea  of  V7illiam  W.  Belknap, 
late  Secretary  of  War,  to  the  jurisdiction  of  this  Senate  sitting  as  a 
eoort  of  impeachment. 

The  President  pro  tempore.  There  is  no  objection,  I  believe,  to  the 
filing  of  the  plea  of  the  respondent.  The  Chair  hears  no  objection  ;  it 
will  be  filed.    The  managers  will  please  reduce  their  motion  to  writing. 

Mr.  Manager  Lord.-  We  will  do  so. 

The  President  pro  tempore.  The  Chair  will  state  to  the  officers  and 
members  of  the  House  of  Eepresentatives,  that  if  it  is  to  their  con- 
venience to  withdraw  at  {^ny  time,  they  are  at  liberty  to  do  so. 

Tiie  Hoase  of  Eepresentatives  then  withdrew. 

Mr.  Manager  Lord.  Mr.  President,  I  have  sent  to  the  Secretary  the 
leqtiest  of  the  managers. 

Tlie  President  pro  tempore.  The  managers  submit  a  motion,  which 
will  be  read. 

The  Chief  Clerk  read  as  follows : 

ThemaDaffen  on  the  part  of  the  Hoase  of  Representati7es  request  a  copy  of  the  plea 
filed  by  W.  W.  Belknap,  late  Secretary  of  War,  and  the  Hoase  of  Representatives  desire 
time  DDtil  Wednesday,  the  19th  instant,  at  one  o'clock,  to  consider  what  replication  to  make 
to  the  plea  of  the  said  W.  W.  Belknap,  late  Secretary  of  War. 

The  President  pro  tempore.  Senators,  you  have  heard  the  motion  of 
tbe  managers.  Those  who  concur  will  say  ay ;  those  who  non-concur 
will  8ay  no,  [putting  the  question.]  The  ayes  have  it  5  the  Senate  so 
orders. 

The  Chair  will  ask  the  gentlemen  counsel  for  the  respondent  if  they 
will  be  ready  to  proceed  at  the  time  named  in  the  motion  submitted  by 
tbe  managers  t 

Mr.  CA.RPENTER.  That  will  depend  entirely  upon  what  the  managers 
do.  We  cannot  anticipate.  If  they  do  what  we  suppose  they  will  do, 
we  shall  be  ready.  If  not,  we  shall  have  to  consider  what  we  will  do 
next. 

The  President  pro  tempore.  Have  the  managers  on  the  part  of  the 
House  of  Bepresentatives  anything  further  to  propose  ? 

Mr.  Manager  Lord.  We  have  nothing  further  to  propose  at  this  time. 
With  the  leave  of  the  Senate  we  beg  permission  to  retire. 
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The  President  pro  tempore.  Leave  is  granted.  Rave  coansel  for  the 
respoDdent  anything  further  to  propose  T 

Mr.  Carpenter.  Nothing,  Mr.  President. 

The  managers  and  counsel  thereupon  withdrew. 

The  President  pro  tempore.  What  is  the  pleasure  of  the  Senate  1 

Mr.  Edmunds.  1  move  that  the  Senate  sitting  for  the  trial  of  the  im- 
peachment adjourn  until  Wednesday  next,  at  half  past  twelve  o'clock. 

The  motion  was  agreed  to ;  and  tlie  Senate  sitting  for  the  trial  of  the 
impeachment  adjourned  to  Wednesday^  the  19th  instant,  at  twelve 
o'clock  and  thirty  minutes  p.  ra. 


Wednesday,  April  10, 1876. 

The  President  pro  tempore.  The  hour  of  twelve  o'clock  and  thirty 
minutes  having  arrived,  according  to  the  rules  the  legislative  and  execu- 
tive business  of  the  Senate  will  be  suspended,  and  the  Senate  will  pro- 
ceed to  the  consideration  of  the  articles  of  impeachment  exhibited  by 
the  House  of  Representatives  against  William  W.  Belknap,  late  Secre- 
tary of  War.  The  Sergeantat-Arms  will  open  the  session  by  proclama- 
tion. 

The  Serge  ant- at- Arms.  Hear  ye!  Hear  ye !  Hear  ye!  All  persons 
are  commanded  to  keep  silence  while  the  Senate  of  the  United  States  is 
sitting  for  the  trial  of  the  articles  of  impeachment  exhibited  by  the 
House  of  Eepresentatives  against  William  W.  Belknap,  late  Secretary 
of  War. 

The  respondent  appeared  with  bis  counsel,  Messrs.  Black,  Blair,  and 
Carpenter. 

The  President  pro  tempore.  The  Chair  observes  that  the  managers 
are  not  present.  If  there  be  no  objection,  the  Secretary  will  inform  the 
managers,  before  the  minutes  are  read,  that  the  Senate  is  ready  for  the 
trial ;  pending  which,  if  there  be  no  objection,  the  Secretary  will  call 
the  roll  of  Senators  who  were  heretofore  absent  and  have  not  been 
sworn. 

The  Chief  Clerk  proceeded  to  call  the  names  of  the  Senators  who  have 
not  been  heretofore  sworn ;  and  the  President  pro  tempore  administered 
the  oath  to  Senators  English  and  Patterson,  a  law  having  been 
passed  providing  for  the  administration  of  oaths  by  the  presiding  officer 
of  the  Senate. 

At  twelve  o'clock  and  forty-five  minutes  p.  m.,  Mr.  G.  M.  Adams,  Clerk 
of  the  House  of  Eepresentatives,  appeared  below  the  bar  and  delivered 
the  following  message: 

Mr.  President,  I  am  directed  by  the  House  of  Representatives  to  in- 
form the  Senate  that  the  House  of  Kepresentatives  have  adopted  a 
replication  to  the  plea  of  William  W.  Belknap,  late  Secretary  of  War, 
to  the  articles  of  impeachment  exhibited  against  him,  and  that  the  same 
will  be  presented  to  the  Senate  by  the  managers  on  the  part  of  the 
House. 

The  President  pro  tempore.  The  Senate  is  now  ready  to  receive  the 
managers. 

At  twelve  o'clock  and  fifty  two  minutes  p.  m.  the  Sergeant-at-Arms 
announced  the  managers  of  the  impeachment  on  tl:e  part  of  the  House 
of  Representatives. 

The  President  pro  tempore.  The  Sergeant-at-Arms  will  conduct  the 
mangers  to  the  seats  prepared  for  them  within  the  bar  of  the  Senate. 
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The  managers  (with  the  exception  of  Mr.  Knott,  who  was  not  pres- 
ent) were  condacted  to  the  seats  assigned  them. 

The  President  |?ro  tempore.  The  Secretary  will  now  read  the  minutes 
of  the  last  day's  proceedings. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sit- 
ting for  the  trial  of  the  impeachment  of  William  W.  Belknap,  of  Mon- 
day, April  17. 

The  President  pro  tempore.  The  message  received  from  the  House  of 
Eepresentatives  will  be  read. 

The  Secretary  read  as  follows : 

Congress  of  the  United  States, 
In  the  House  of  Representatives, 

•    Apnl  19,  1876. 

Resolved,  That  a  messacre  be  sent  to  the  Senate  bj  the  Clerk  of  the  House,  informing  the 
Senate  that  the  House  of  Representatives  has  adopted  a  replication  to  the  plea  of  Williaoi 
W.  Belknap,  late  Secretary  of  War,  to  the  articles  of  impeachment  exhibited  against  him, 
and  that  the  same  %vill  be  presented  to  the  Senate  hj  the  managers  on  the  part  of  the  House. 

Attest :  GEO.  M.  ADAMS,  Clerk, 

The  President  pro  tempore.  Gentlemen  managers,  in  accordance 
with  the  order  of  the  Senate  fixing  the  hour  of  one  o'clock  as  the  time 
'  at  which  it  will  hear  you,  the  Senate  is  now  ready  to  hear  you. 

Mr.  Manager  Lord.  Mr.  President,  the  House  of  Kepresentatives 
having  adopted  a  replication  to  the  plea  of  William  W.  Belknap  to  the 
jorisdiction  of  this  court,  as  advised  by  the  resolution  just  read,  the 
managers  are  instructed  to  present  the  replication  to  the  Senate  sitting 
as  a  court  of  impeachment,  and  to  request  that  the  same  may  be  read 
by  the  Secretary  and  filed  among  the  Senate's  papers. 

The  President  pro  tempore.  The  replication  will  be  read  by  the  Sec- 
retary. 

The  Secretary  read  as  follows: 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 
The  United  States  of  America 

WiLUAM  W.  Belknap. 

Tbe  replication  of  the  House  of  Representatives  of  tlie  United  States  in  their  own  6ehalf  > 
and  also  in  the  name  of  the  people  of  the  United  States,  to  the  plea  of  William  W.  Bel- 
Icnap  to  the  articles  of  impeachment  exhibited  bj  them  to  the  Senate  against  the  said 
William  W.  Belknap. 

The  House  of  Representatives  of  the  United  States,  prosecuting,  on  behalf  of  themselves 
and  the  people  of  the  United  States,  the  articles  of  impeachment  exhibited  bj  them  to  the 
Senate  of  tbe  United  States  against  said  William  W.  Belknap,  reply  to  the  plea  of  said  Will- 
iam W.  Belknap,  and  say  that  the  matters  alleged  in  the  said  plea  are  not  sufficient  to  ex- 
empt the  said  William  W.  Belknap  from  answering  the  said  articles  of  impeachment, 
because,  thejr  saj,  that  at  the  time  all  the  acts  charged  in  said  articles  of  impeachment  were 
done  and  committed,  and  thence  continuously  done,  to  the  2d  day  of  March,  A.  D.  IB76,  the 
said  William  W.  Belknap  was  Secretary  of  War  of  the  United  States,  as  in  said  articles  of 
impeachment  averred,  and,  therefore,  that  by  the  Constitution  of  the  United  States  the 
House  of  R<?presentatives  had  power  to  prefer  the  articles  of  impeachment,  and  the  Senate 
have  full  and  the  sole  power  to  try  the  same.  Wherefore,  they  demand  that  the  plea  afore- 
said of  the  said  W^illiam  W.  Belknap  be  not  allowed,  but  that  the  said  William  W.  Belknap 
be  required  to  answer  the  said  articles  of  impeachment. 

II. 

The  House  of  Representatives  of  the  United  States,  so  presecuting  in  behalf  of  them- 
selves and  the  people  of  the  United  States  the  said  articles  of  impeachment  exhibited  by 
them  to  the  Senate  of  the  United  States  against  the  said  William  W.  Belknap,  for  a  second 
sad  farther  replication  to  the  plea  of  the  said  William  W.  Belknap,  say  that  the  matters 
allefred  in  the  said  plea  are  not  sufficient  to  exempt  the  said  William  W.  Belknap  from  an- 
swering tbe  said  articles  of  impeachment,  because,  they  say,  that  at  the  time  of  the  commis- 
sion by  the  said  William  W.  Belknap  of  the  acts  and  matters  set  forth  in  the  said  articles  of 
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impeachment  he,  said  William  W.  Belknap,  was  an  officer  of  the  United  States,  as  alleged 
ki  the  said  articles  of  impeachment;  and  tney  say  that  the  said  William  W.  Belknap,  after 
the  commission  of  each  one  of  the  acts  allefi^ed  in  the  said  articles,  was  and  continued  to  be 
snch  officer,  as  alleged  in  said  articles,  until  and  including  the  2d  day  of  March,  A.  D.  187G, 
and  until  the  House  of  Representatives,  by  its  proper  committee,  had  completed  its  investi- 
gation of  his  official  conduct  as  such  officer  in  regard  to  the  matters  and  things  set  forth  as 
official  misconduct  in  the  said  articles,  and  the  said  committee  was  considering  the  report  it 
should  make  to  the  House  of  Representatives  upon  the  same,  the  said  Belknap  being  at  the 
time  aware  of  such  investigation  and  of  the  evidence  taken  and  of  snch  proposed  report. 

And  the  House  of  Representatives  further  say  that,  while  its  said  committee  was  consid- 
ering and  preparing  its  said  report  to  the  House  of  Repreentatives  recommending  the  im- 
peachment of  the  said  William  W.  Belknap  for  the  matters  and  things  set  forth  in  the  said 
articles,  the  said  William  W.  Belknap,  with  full  knowledge  thereof,  resigned  his  position  as 
such  officer  on  the  said  2d  day  of  March,  A.  D.  1876,  with  intent  to  evade  the  proceedings 
of  impeachment  against  him.  And  the  House  of  Representatives  resolved  to  impeach  the 
said  William  W.  ^Iknap  for  said  matters  as  in  said  articles  set  forth  on  said  2d  d&j  or 
March,  A.  D.  1876.  Ana  the  House  of  Representatives  say  that,  by  the  Constitution  of  the 
United  States,  the  House  of  Representatives  had  power  to  prefer  said  articles  of  impeach- 
ment against  the  said  William  W.  Belknap,  and  that  the  Senate,  sitting  as  a  court  of  im- 
peachment, has  full  power  to  try  the  same. 

Wherefore  the  House  of  Representatives  demand  that  the  plea  aforesaid  be  not  allowed, 
but  that  the  said  William  W.  Belknap  be  compelled  to  answer  the  said  articles  of  impeach- 
ment. 

MICHAEL  C.  KERR, 
Sp£aler  of  the  House  of  Representatives. 

Attest : 

GEORGE  M.  ADAMS. 
Clerk  of  tiie  House  of  Reprtsentatitts, 

The  President  pro  tempore.  If  there  be  no  objection,  the  replication 
will  be  filed.  The  Chair  hears  none.  Have  tlie  managers  anything  fur- 
ther to  offer. 

Mr.  Manager  Lord.  Mr.  President,  I  understand  that  we  have  noth- 
ing further  to  do  until  we  hear  from  the  other  side. 

Mr.  President  _pro  tempore.  Gentlemen  of  counsel,  what  have  you  to 
offer. 

Mr.  Carpenter.  Mr.  President,  Mr.  Belknap,  the  respondent  wishes 
a  copy  of  the  replications  which  have  been  filed  to  his  plea  in  abate- 
ment, and  for  time  to  consider  the  same  and  frame  pleadings  in  reply; 
and  I  suggest  Monday  next  as  the  day,  and  submit  a  written  motion  to 
that  effect. 

The  President  pro  tempore.  The  Secretary  will  read  the  motion. 

The  Secretary  read  as  follows : 

In  the  Senate  of  the  United  States  sitting  as  court  of  impeachment. 

The  United  States  op  America  )Upon  articles  of  impeachment   presented    by  the 

vs,  >     House  of  Representatives  against  the  said  William 

William  W.  Belknap.  >     W.  Belknap. 

Mr.  Presidentf  the  respondent  asks  for  copies  of  the  replications  this  day  filed  by  the  man- 
agers, and  asks  for  time  until  Monday  next  to  frame  pleadings  to  meet  the  same. 

WILLIAM  W.  BELKNAP. 

Mr.  Edmunds.  Mr.  President,  I  wish  to  offer  an  order  upon  this  sub- 
ject in  a  moment. 

The  President  2>ro  tempore.  The  order  will  be  put  in  writing  and  re- 
ported. 

Mr.  Manager  Lord.  Mr.  President,  we  desire  of  course  to  offer  all 
possible  indulgence  to  the  other  side,  and  we  do  not  deem  that  the  re- 
quest for  time  until  next  Monday  is  in  itself  unreasonable ;  and  yet 
there  are  reasons,  which  need  not  now  be  stated,  for  having  this  matter 
hastened  as  much  as  is  possible.  The  managers  therefore  instruct  me 
to  ask  that  the  day  be  fixed  on  Friday  next,  instead  of  Monday  next. 

Mr.  Edmunds.  Mr.  President,  I  have  reduced  an  order  to  writing 
which  I  submit. 
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The  Pbesident  j>ro  tempore.  The  order  will  be  read. 
The  Secretary  read  as  follows  : 

Ordered,  That  the  respondent  file  his  rejoinder  on  or  before  the  24fch  day  of  April  instant, 
and  that  the  House  of  Kepresenlatives  file  their  surrejoinder,  if  any,  on  or  before  the  25th 
daj  of  April  instant. 

Ordered^  That  the  trial  proceed  on  the  '27ih  day  of  April  instant,  at  12  o* clock  and  thirty 
minntes  after  noon. 

Mr.  CoNKLraG.  What  days  are  they  ! 

Mr.  Edmunds.  The 24th  is  Monday ;  the  25th, Tuesday;  andthe27th, 
the  day  of  trial,  Thursday,  of  next  week. 

The  PfiESiDENT  pro  tempore.  Senators,  yon  have  heard  the  motion 
proposed  by  the  Senator  from  Vermont. 

Mr.  Edmunds.  I  shall  then  propose  that  the  Senate  sitting  for  this 
trial  adjoDrn  until  the  last  day  named,  the  27th  instant. 

Mr.  Cajspenteb.  Mr.  President,  1  desire  to  understand  that  order. 
The  24th  is  Monday,  as  I  understand,  and  the  court  is  not  to  be  in  ses- 
sion on  that  day. 

Mr.  CoNKLiNa.  How  will  the  rejoinder  be  received  f 

Mr.  Edmunds.  Let  it  be  filed  with  the  Clerk. 

Mr.  Gabpenteb.  Mr.  President,  we  desire  not  to  deal  with  anything 
less  than  the  court  in  our  pleadings  from  beginning  to  end. 

The  Pbesident  j?ro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Vermont. 

Mr.  Ed:>iunds.  I  will  modify  it  by  adding  ^'  file  and  serve  on  the  other 
party  copfes,^^  as  to  save  tlie  necessity  of  any  further  order  on  the 
sabject. 

The  President  2?ro  tempore.  The  Secretary  will  modify  the  order  ac- 
cordingly and  will  report  it  as  modified. 

Mr.  Caepenteb.  Mr.  President,  I  desire  to  suggest  to  the  Senate  that 
we  cannot  serve  any  papers  on  the  other  side.  We  have  no  standing  in 
the  House  of  Representatives.  The  courtesy  that  the  Senate  has  ex- 
tended to  us  to  be  here  has  not  been  extended  by  the  House.  I  do  not 
see  how  we  can  serve  any  papers  on  the  House.    We  cannot  get  in. 

Mr.  CoNKLiNG.  Mr.  President,  I  move  to  amend  the  order  so  as  to 
provide  that  the  papers  referred  to  shall  be  filed  with  the  Secretary,  and 
that  he  deliver  copies  to  either  side  promptly  on  application. 

The  President  jwo  ^mpora.  The  Secretary  will  commit  the  amend- 
ment of  the  Senator  from  New  York  to  writing. 

Mr.  Manager  Hoar.  Mr.  President,  I  respectfully  suggest,  at  the  re- 
quest of  my  associates,  that  we  do  not  understand  m  what  position  the 
House  of  Kepresentatives  will  be  placed  under  that  order.  Certainly  it 
is  not  in  accordance  with  their  custom  to  make  application  to  the  Secre- 
tary of  the  Senate. 

Mr.  Manager  Lord.  I  would  suggest,  Mr.  President,  as  relieving  the 
diflSculty,  that  the  Secretary  be  directed  to  serve  a  copy  on  the  Clerk  of 
the  House. 

Mr.  CoNKLiNG.  I  have  no  objection,  Mr.  President,  to  so  modifying 
my  amendment.  Let  it  be  that  he  send  copies  to  the  managers  on  the 
one  side  and  the  counsel  on  the  other,  or  that  he  send  a  copy  to  the 
Clerk  of  the  House  of  Ilepresentatives  on  the  one  side  and  to  the  coun- 
sel on  the  other. 

The  President  pro  tempore.  The  Senator  from  New  York  modifies 
his  amendment  as  he  has  stated.  The  Secretary  will  reduce  to  writing 
the  amendment  proposed. 

Mr.  Cabpenteb.  Mr.  President,  we  are  taken  quite  by  surprise  by  this 
order.    We  have  always  supposed  that  no  paper  could  be  filed  in  the 
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court  of  impeach ment  except  by  special  leave  of  the  court.  Are  we  to 
come  here  on  the  24th  and  file  anything  we  please,  orderly  or  disorderly, 
in  form  or  out  of  form,  and  does  that  become  the  basis  of  the  action  of 
the  House  ?  I  supposed  that,  as  in  the  Supreme  Court  in  the  exercise 
of  its  original  jurisdiction,  not  a  paper  could  be  filed  in  this  court  with- 
out the  order  of  the  court,  when  the  court  should  see  what  the  paper 
was.  It  seems  to  me  we  shall  be  very  likely  to  get  into  a  jangle  in  the 
filing  of  papers  unless  we  do  it  in  the  presence  and  with  the  approba- 
tion of  the  court  on  each  paper  filed. 

The  President  pro  tempore.  The  Secretary  will  now  report  the  reso- 
lution first  proposed  and  then  the  amendment  suggested  by  the  Senator 
from  New  York. 

The  Secretary.  The  order  is  as  follows : 

Ordered^  That  the  respondent  file  his  rejoinder  on  or  before  the  24th  day  of  April  instant, 
and  that  the  House  of  Representatives  file  their  surrejoinder,  if  any,  on  or  before  the  25th 
day  of  April  instant. 

It  is  proposed  to  be  amended  so  as  to  read: 

Ordered^  That  the  respondent  file  his  rejoinder  with  the  Secretary  on  or  before  the  24th 
day  of  April  instant,  who  shall  deliver  a  copy  thereof  to  the  Clerk  of  the  House  of  Repre- 
sentatives, and  that  the  House  of  Representatives  file  their  surrejoinder,  if  any,  on  or  before 
the  25th  day  of  April  instant,  a  copy  of  which  shall  be  delivered  by  the  Secretary  to  the 
counsel  for  the  respondent. 

Ordered,  That  the  trial  proceed  on  the  27th  day  of  April  instant,  at  twelve  o'clock  and 
thirty  minutes  afternoon. 

The  President  pro  tempore.  The  question  is  on  the  amendment  pro- 
posed by  the  Senator  from  New  York  to  the  motion  suggested  by  the 
Senator  from  Vermont 

Mr.  Edmunds.  There  is  no  objection  to  that.    I  accept  it. 

The  President  pro  tempore.  The  order  will  be  so  modified ;  and  the 
question  recurs  on  the  order  as  so  modified. 

The  order  as  modified  was  agreed  to. 

Mr.  Edmunds.  Mr.  President,  now  I  move  that  the  Senate  sitting  for 
this  trial  adjourn  until  the  27th  instant,  at  half  past  twelve  o^clock  after- 
noon. 

The  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  adjourned  until  April  27. 


Thursday,  April  27, 1876. 

The  President  pro  tempore.  The  hour  of  twelve  o'clock  and  thirty 
minutes  having  arrived,  the  legislative  and  executive  business  of  the 
Senate  will  be  suspended,  and  the  Senate  will  now  proceed,  pursuant  to 
order,  to  the  consideration  of  the  articles  of  impeachment  exhibited  by 
the  House  of  Representatives  against  W.  ^.  Belknap,  late  Secretary 
of  War.    The  Sergeant-atArms  will  make  the  opening  proclamation. 

The  usual  proclamation  was  made  by  the  Sergeant-atArms. 

The  respondent  appeared  with  his  counsel. 

The  President  pro  tempore.  The  Secretary  will  inform  the  House  of 
Representatives  that  the  Senate  is  now  ready  for  the  trial  of  the  im- 
peachment, and  that  provision  has  been  made  for  the  accommodation 
of  the  managers  and  the  House  of  Representatives  in  the  Senate 
Chamber. 

Mr.  Edmunds.  I  understand  that  the  Senator  from  New  Hampshire 
[Mr.  Wadleigh]  was  not  present  when  the  oaths  were  administered,  and 
IS  now  here. 
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The  President  pro  tempore.  The  Secretary  will  call  the  names  of 
Senators  who  have  not  been  sworn. 

The  Chief  Clerk  proceeded  to  call  the  names  of  the  Senators  who  have 
not  been  heretofore  sworn,  and  the  President  pro  tempore  administered 
the  oath  to  Senator  Wadleigh. 

Mr.  Withers.  Mr.  President,  I  am  instructed  by  my  colleague  [Mr. 
JohnstonJ  to  state  that  he  is  detained  from  his  seat  in  the  Senate  by  the 
serious  indisposition  of  a  member  of  his  family. 

At  twelve  o'clock  and  thirty-eight  minutes  p.  m.  the  Sergeantat-Arms 
announced  the  presence  of  the  managers  of  the  impeachment  on  the 
part  of  the  House  of  Bepresentatives. 

The  President  pro  tempore.  The  Sergeantat-Arms  will  conduct  the 
managers  to  the  seat«  provided  for  them  within  the  bar  of  the  Senate. 

The  managers  were  conducted  to  the  seats  provided  for  them. 

The  President  pro  tempore.  The  minutes  of  the  proceedings  of  the 
last  trial-day  will  now  be  read. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sit- 
ting for  the  trial  of  the  impeachment  of  W.  W.  Belknap,  of  Wednes- 
day, April  19, 1876. 

The  Pbesident  pro  tempore.  The  Secretary  will  now  read  the  re- 
joinder submitted  by  W.  W.  Belknap  to  the  replication  of  the  House  of 
Kepresen  tati  ves. 

The  Secretary  read  the  rejoinder,  as  follows : 

In  the  Senate  of  the  United  States  sitting  as  a  coart  of  impeachment. 

The  United  States  op  America  )Upon  articles  of  impeachment  of  the  Honse  of>Rep- 

V8,  >     resentatives  of  the  United  States  of  America,  of 

William  W.  Belknap.  )     high  crimes  and  misdemeanors. 

And  the  said  William  W.  Belknap  saith  that  the  replication  of  the  House  of  Representa- 
tives first  above  pleaded  to  the  said  plea  of  him  the  said  Belknap,  and  the  matters  therein 
contained  in  manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient 
in  law  for  the  said  House  of  Representatives  to  have  or  maintain  impeachment  thereof 
against  him,  the  said  Belknap,  and  that  he,  the  said  Belknap,  is  not  bound  by  law  to  answer 
the  same. 

And  this  the  said  defendant  is  ready  to  verify.  Wherefore,  by  reason  of  the  insufficiency 
of  the  said  replication  in  this  behalf,  he,  the  said  Belknap,  prays  judgment  if  the  said  House 
of  Representatives  ought  to  have  or  maintain  this  impeachment  against  him,  &c. 

WM,  W.  BELKNAP. 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 

Thk  United  States  of  America  )  Upon  articles  of  impeachment  of  the  House  of  Rep- 

vs.  >     resentatives  of  the  United  States  of  America,  of 

WiLUAM  W.  Belknap.  )     high  crimes  and  misdemeanors. 

And  the  said  William  W.  Belknap,  as  to  the  second  replication  of  the  House  of  Repre- 
sentatives of  the  United  States  secondly  above  pleaded,  saith  that  the  said  House  of  Rep- 
resentatives onght  not,  by  reason  of  anything  in  that  replication  alleged,  to  have  or  maintam 
the  said  impeachment  against  him,  the  said  Belknap, because,  he  says,  that  it  is  not  true,  as 
in  that  replication  alleged,  that  he,  the  said  Belknap,  was  Secretary  of  War  of  the  United 
States  frota  any  time  until  and  including  the  2d  day  of -March,  A.  D.  1876,  and  of  this  he, 
the  said  Belknap,  demands  trial  according  to  law. 

II. 

And  the  said  Belknap  further  saith,  as  to  the  said  second  replication  of  the  House  of  Rep- 
rssentatives  of  the  United  States  secondly  above  pleaded,  that  the  said  House  of  Represent- 
atives ought  not,  by  reason  of  anything  in  that  replication  alleged,  to  have  or  maintain  the 
said  impeachment  against  him,  the  said  Belknap,  becan8e,he  saith,  that  it  is  not  true,  as  in 
that  replication  alleged,  that  he,  the  said  Belknap,  was  Secretary  of  War  until  the  said  House 
of  Representatives,  by  any  committee  of  the  said  House  raised  or  iubtructed  for  that  pur- 
pose, or  having  any  authority  from  the  House  of  Representatives  in  that  behalf,  had  inves- 
tigated the  official  conduct  of  him,  the  said  Belknap,  as  Secretary  of  War,  in  regard  to  the 
matters  and  things  set  forth  as  official  misconduct  in  the  said  articles  of  impeachment;  and 
of  this  he,  the  said  Belknap,  demands  trial  according  to  law. 
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IIL 

And  the  said  Bo1knap»  as  to  the  said  second  replication  of  the  said  House  of  Representatives 
of  the  United  States,  secondly  above  pleaded,  farther  saith  that  the  said  House  of  Representn- 
tives  ought  not,  by  reason  of  any  thine;  in  that  replication  alle^^ed,  to  have  or  maintain  the 
said  impeachment  against  him,  the  said  Belknap, because  he  says  that  at  the  city  of  Wash- 
ington, in  the  District  of  Columbia,  on  the  2d  day  of  March,  A.  D.  1876,  at  ten  o* clock  and 
twenty  minutes  in  the  forenoon  of  that  day,  he,  the  said  Belknap,  resigrned  the  office  of  Sec- 
retary of  War,  by  written  resignation  under  his  hand,  addressed  and  delivered  to  the  Presi- 
dent of  the  United  States,  and  the  President  of  the  United  States  then  and  there  accepted 
the  said  resignation,  by  acceptance  in  writing  under  his  hand,  then  and  there  indorsed  upon 
the  said  written  resignation  ;  so  that  the  said  Belknap  then  and  there  ceased  to  be  Secretary 
of  War  of  the  United  States,  and  since  that  time  he,  the  said  Belknap,  has  not  been  an  of- 
ficer of  the  United  States,  but  has  been  a  private  citizen  of  the  United  States  and  of  the 
State  of  Iowa,  as  stated  by  said  Belknap  in  his  said  plea ;  and  that  at  the  time  be»  the  said 
Belknap,  resigned  as  aforesaid,  and  the  said  resignation  was  accepted  as  aforesaid,  the  said 
House  of  Representatives  had  not  taken  any  proceeding  for  the  investigation  or  examina- 
tion of  any  of  the  charges  set  forth  in  the  saia  articles  of  impeachment  as  official  miscon- 
duct of  him,  the  said  Belknap,  as  Secretary  of  War ;  nor  had  the  said  House  of  Represent- 
atives raised  any  committee  of  the  said  House,  nor  directed,  nor  instructed  any  committee 
of  the  said  House  to  make  inquiry  or  investigation  in  that  behalf. 

And  this  the  said  Belknap  is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
House  of  Representatives  ought  to  have  or  maintain  the  said  impeachment  against  htm,  the 
said  Belknap. 

IV. 

And  the  said  Belknap,  as  to  the  said  second  replication  of  the  House  of  Representatives 
of  the  United  Stated,  secondly  above  pleaded,  further  saith  that  the  said  House  of  Repre- 
sentatives of  the  United  Sta^s,  by  reason  of  anything  in  that  replication  alleged,  ought  not 
to  have  or  maintain  the  said  impeachment  against  him,  the  said  Belknap,  because  he  says 
that,  when  the  said  House  of  Representatives  took  the  first  proceeding  in  relation  to  the  im- 
peachment of  him,  the  said  Belkuap,  and  when  the  matter  was  first  mentioned  in  the 
said  House — that  is,  in  the  afternoon  of  the  2d  day  of  March,  A.  D.  1876 — the  said  House 
of  Representatives  was  fully  advised  and  well  knew  that  he,  the  said  Belknap,  had  before 
then  resigned  the  said  office  of  Secretary  of  War,  by  resignation  in  writing,  under  his  hand 
addressed  and  delivered  to  the  President  of  the  United  States,  and  that  the  President  of  the 
United  Spates  had  also  before  that  time,  as  President  as  aforesaid,  accepted  the  said  written 
resignation,  by  acceptance  in  writing,  signed  by  him  and  indorsed  on  the  said  written  resig- 
nation, and  that  he,  the  said  Belknap,  was  not  then  an  officer  of  the  United  States,  as  the 
facts  were. 

And  this  he,  the  said  Belknap,  is  ready  to  verify.  Wherefore  he  pravs  judgment  if  the 
said  House  of  Representatives  ought  to  have  or  maintain  the  said  impeachment  against  him, 
the  said  Belknap. 

V. 

And  the  said  Belknap,  as  to  the  said  second  replication  of  the  House  of  Representatives 
of  the  United  States,  secondly  above  pleaded,  farther  saith  that  the  said  House  of  Repre- 
sentatives of  the  United  States,  by  reason  of  anything  in  that  replication  alleged,  ought  not 
to  have  or  maintain  the  said  impeachment  against  him,  the  said  Belknap,  because  he  says 
that,  although  true  it  is  that  a  certain  committee  of  the  said  House,  called  the  Committee  on 
the  Expenditures  of  the  War  Department,  had  been  pretending  to  make  some  inquiry  into 
or  investigation  of  the  matters  and  things  set  forth  in  said  articles  of  impeachment  as  offi- 
cial misconduct  of  him,  the  said  Belknap,  but  without  any  authority  from  or  direction  by 
the  House  of  Representatives  in  that  behalf,  yet  he,  the  said  Belknap,  says  that  said  com- 
mittee had  not  completed  its  said  pretended  investigation,  but  was  engaged  in  the  examina- 
tion of  witnesses,  wnen  said  committee  was  informed  that  the  said  Belknap  had  resigned  as 
Secretary  of  War,  by  resignation  in  writing,  under  his  hand  addressed  and  delivered  to  the 
President  of  the  United  States,  and  that  the  President  of  the  United  States  had  accepted 
the  said  resignation,  by  acceptance  in  writing,  under  his  hand,  indorsed  upon  the  said  writ- 
ten resignation ;  that  said  committee  received  the  said  information  during  and  before  the  com- 
pletion of  the  said  pretended  investigation  into  the  alleged  facts  in  that  behalf,  to  wit,  at 
eleven  o'clock  in  the  forenoon  of  the  2d  day  of  March,  A.  D.  1876,  and  that  thereupon  the 
said  committee  declared  that  they,  the  said  committee,  had  no  further  duty  to  perform  in  the 
premises. 

And  this  the  said  Belknap  is  ready  to  verify.  Wherefore  he  prays  judgment,  if  the  said 
House  of  Representatives  ought  to  have  or  maintain  the  said  impeachment  against  him,  the 
said  Belknap. 

VL 

And  said  B<rlknap,  as  to  said  second  replication  of  the  {House  of  Representatives  of  the 
Uuited  States,  secondly  above  pleaded,  further  saith  that  the  said  Hoase  of  Representatives 


TBUL   OF   WILLIAM    W.    BELKNAP.  31 

ought  not,  by  anything  in  that  replication  alleged,  to  have  or  maintain  said  impeachment 
against  him,  said  Belknap,  becaase  he  says  that,  although  true  it  is  that  he  did  resign  his 
position  as  Secretary  of  War  on  the  2d  day  of  March,  A.  D.  1876,  at  ten  o'clock  and  twenty 
minates  in  the  forenoon  of  that  day,  at  the  city  of  Washington  in  the  District  of  Columbia, 
by  a  resignation  in  writing,  under  his  hand,  addressed  to  and  then  and  there  delivered  to  the 
President  of  the  United  States,  and  the  President  of  the  United  States  did  then  and  there 
accept  said  resignation,  by  acceptance  in  writing,  under  his  hand,  then  and  there  by  him 
indorsed  upon  said  written  resignation,  nevertheless  it  is  not  true,  as  alleged  in  that  repli- 
cation, that  he,  said  Belknap,  resigned  his  said  position  with  intent  to  ^*  evade  "  any  proceed- 
ings of  said  House  of  Kepresentatives  to  Impeach  him,  said  Belknap;  but,  on  the  contrary 
thereof^  he  avers  the  fact  to  be  that  a  standing  committee  of  said  House,  known  as  the  Com- 
mittee on  the  Expenditures  of  the  War  Department,  without  any  authority  from  or  directiom 
of  said  House  of  Representatives  to  examine,  inqnire,  or  investigate  in  regard  to  the  mat- 
ters and  things  set  forth  in  said  articles  as  offidal  misconduct  of  him,  said  Belknap,  had  ex- 
amined one  Marsh,  and  he  bad  made  a  statement  to  said  committee,  which  said  statement, 
if  true,  would  not  support  articles  of  impeachment  against  him,  said  Belknap,  but  which 
said  statement  was  of  such  a  character  in  respect  to  other  persons,  some  of  whom  had  been, 
aodone  of  whom  was,  so  nearly  connected  with  him,  said  Belknap,  by  domestic  ties,  as 
greatly  to  afflict  him,  said  lielknap,  and  make  him  willing  to  secnre  the  suppression  of  so 
mach  of  said  statement  as  affected  snch  other  persons  at  any  cost  to  himseli,  therefore  he, 
taid  Belknap,  proposed  to  said  committee  that,  if  said  committee  would  suppress  that  part 
of  said  statement  which  related  to  said  other  persons,  he,  said  Belknap,  though  contrary  to 
the  truth,  would  admit  the  receipt  by  him,  saia  Belknap,  of  all  the  moneys  stated  by  said 
Manh  to  have  been  received  by  him  from  one  Evans,  mentioned  in  said  statement,  and  paid 
over  by  said  Marsh  to  any  other  person  or  persons  ;  but  said  committee  declined  to  accede 
to  said  proposition,  and  Hon.  Hiester  Clymer,  chairman  of  said  committee,  then  declared 
to  said  Belknap,  that  he,  said  Clymer,  should  move,  in  the  said  House  of  Representatives, 
npon  the  statement  of  said  Marsh,  for  the  impeachment  of  him,  said  Belknap,  unless  the  said 
Belknap  shonld  resign  his  position  as  Secretary  of  War  before  noon  of  the  next  day,  to  wit, 
^larch  the  2d,  A.  D.  1876 ;  and,  said  Belknap  regarding  this  statement  of  said  Clymer, 
chairman  as  aforesaid,  as  an  intimation  that  he,  said  Belknap,  could,  by  thus  resigning, 
avoid  the  affliction  inseparable  from  a  protracted  trial  in  a  forum  which  would  attract  the 
greatest  degree  of  public  attention,  and  the  humiliation  of  availing  himself  of  the  defense 
disclosed  in  said  statement  itself  which  would  cast  blame  upon  said  other  persons,  he  yielded 
to  the  suggestion  made  by  said  Clymer,  chairman  as  aforesaid,  believing  that  the  same 
was  made  in  good  faith  by  the  said  Clymer,  chairman  as  aforesaid,  and  that  he,  said  Belknap, 
would,  by  resigning  his  position  as  Secretary  of  War,  secure  the  speedy  dismissid  of  said 
statement  from  the  public  mind,  which  said  statement,  though  it  involved  no  criminality  on 
his  part,  was  deeply  painful  to  his  feelings,  and  did  resign  his  said  position  as  Secretary  of 
War,  as  hereinbefore  stated,  at  ten  o*clock  and  twenty  minutes  in  the  forenoon  of  the  2d  day 
of  March,  A.  D.  1876 ;  and  at  eleven  o*clock  in  the  forenoon  of  the  day  and  year  last  afore- 
said he,  said  Belknap,  caused  said  committee  to  be  notified  of  his  said  resignation,  and  of 
the  acceptance  thereof  by  the  President  of  the  United  States  as  aforesaid ;  all  of  which  was 
in  pursuance  and  in  consequence  of  the  said  snggestion  so  made  by  said  Clymer;  and 
thereupon  said  committee  declared  that  they,  the  said  committee,  had  no  further  duty  to  per- 
form in  the  premises.  And  he,  said  Belknap,  submits  that,  while  said  House  of  Representa- 
tives claims  that  said  Clymer  was  acting  on  its  behalf  in  said  pretended  examination  of 
ttid  Marsh,  said  House  ought,  in  honor  and  in  law,  to  be  estopped  to  deny  that  said  Cly- 
mer waa  also  acting  on  behalf  of  said  Honse  in  suggesting  the  resignation  of  him,  said  Bel- 
knap, as  aforesaid,  and  ought  not  to  be  heard  to  complain  of  a  resignation  thus  induced. 
And  this  he,  the  said  Belknap,  is  readv  to  verify.  Wherefore  he  prays  judgment,  if  the 
said  House  of  Representatives  ought  to  have  or  maintain  the  impeachment  against  him,  the 
aaid  Belknap. 

WM.  W.  BELKNAP. 

The  President  pro  tempore.  This  rejoiuder  will  be  considered  duly 
filed,  if  there  be  no  objection.  The  Secretary  will  now  read  the  sur- 
rejoinder of  the  House  of  Representatives  to  the  rejoinder  of  William 
W.  Belknap. 

The  Secretary  read  as  follows  : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 
The   United  States  of  America  )    ^^  ^^^  jjouse  of  Eepresenta^.ives  of  the  United 
William  W.'  Belknap.  )  S^*^'^*'  ^P"^  ^^'  ^^'^• 

The  Honse  of  Representatives  of  the  United  States,  in  the  name  of  themselves  and  of  all 
the  neople  of  the  United  States,  say  that  the  said  first  leplication  to  the  plea  of  the  said  William 
W.  Belknap  to  the  articles  of  impeachment  exhibited  a^inst  him  as  aforesaid,  and  the  mat- 
tCTi  therein  contained,  in  manner  and  form  as  the  same  are  above  sot  forth  and  stated,  are 
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sufficient  in  law  for  the  said  Honne  of  Representatives  to  have  and  maintain  the  said  articles 
of  impeachment  a^^ainst  the  said  William  W.  Belknap,  and  that  the  Senate  sitting^  a»  a  coart 
of  impeachment  has  jarisdiction  to  hear,  try,  and  determine  the  same ;  and  the  House  of 
Representatives  are  ready  to  verify  and  prove  the  same,  as  the  Senate,  sittinsr  as  a  court  of 
impeachment,  shall  dirtict  and  award :  Wherefore,  inasmoch  as  the  said  William  W.  Bel- 
knap hath  not  answered  the  said  articles  of  impeachment,  or  in  any  manner  denied  the  same, 
the  said  House  of  Representatives,  for  themselves  and  for  all  the  people  of  the  United  States, 
pray  judgment  thereon  according  to  law. 

II. 

And  tlie  said  House  of  Representatives,  as  to  the  first  and  second  subdivisions  of  the  re- 
joinder to  the  second  replication  of  the  House  of  Representatives  to  the  plea  of  the  defend- 
ant to  the  said  articles  of  impeachment,  wherein  the  said  defendant  demands  trial  according 
to  law,  the  said  House  of  Representatives,  in  behalf  of  themselves  and  all  the  people  of  the 
United  States,  do  the  like;  and  as  to  the  third,  fourth,  fifth,  aud  sixth  subdivisions  of  the 
rejoinder  of  the  said  defendant  to  the  said  second  replication,  they  say  that  the  said  House  of 
Representatives,  by  reason  of  anything  by  the  said  defendant  in  the  last-named  subdivisions 
of  said  rejoinder  above  alleged,  ought  not  to  be  barred  from  having  and  maintaining  the  said 
articles  of  impeachment  against  the  said  defendant,  because  they  say  that,  reserving  to  them- 
selves all  advantage  of  exception  to  the  insufficiency  of  the  said  subdivisions  of  said  rejoinder 
to  said  second  replication,  tney  deny  each  and  every  averment  in  said  several  rejoinders  to 
said  second  replication  contained,  or  either  of  them,  which  denies  or  traverses  the  acts  and 
intents  charged  against  said  defendant  in  said  second  replication,  and  they  re-affirm  the 
truth  of  the  matters  stated  therein ;  and  this  the  said  House  of  Representatives  pray  may  be 
inauired  of  by  the  Senate  sitting  as  a  court  of  impeachment. 

Wherefore  the  siud  House  of  Representatives,  in  the  name  of  themselves  and  of  all  the 
people  of  the  United  States,  pray  judgment  thereon  according  to  law. 

MICHAEL  C.  KERR, 
Speaker  of  the  Houge  of  Reprtsentatives, 

GEO.  M.  ADAMS, 
Cleric  of  the  House  of  Representatives. 

The  President  pro  tempore.  The  surrejoinder  will  be  considered  as 
duly  filed  also.  The  Senate  sitting  for  the  trial  is  now  ready  to  hear  the 
parties. 

Mr.  Manager  Lord.  Mr.  President,  I  am  directed  on  the  part  of  the 
managers  to  make  a  statement  to  this  court,  and  to  request  the  entry  of 
an  order  which  I  will  presently  send  to  the  Secretary  to  be  read.  The 
respondent  has  not  answered  the  charges  contained  in  the  articles  of 
impeachment. 

The  pleadings  now  file<l  relate  only  to  the  question  of  jurisdiction  of 
the  Senate,  tendering  issues  of  fact  and  raising  a  question  of  law.  The 
managers  deem  it  the  proper  mode,  and  suppose  it  will  be  most  desirable 
to  the  defendant  and  most  convenient  to  the  Senate,  to  have  the  evi- 
aence  given  bearing  on  the  question  of  jurisdiction  before  the  arguments 
shall  be  presented  on  that  question ;  and,  therefore,  they  move  that  an 
order  be  entered  which  they  send  to  the  Secretary  to  be  read. 

The  President  _pro  tempore.  The  proposed  order  will  be  read. 

The  Secretary  read  as  follows : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 

The  United  States  op  America 

vs, 
Wif.LiAM  W.  Belknap. 

On  motion  of  the  manaji^rs, 

Ordered^  That  the  evidence  on  the  questions  pertaining  to  the  plea  to  the  jarisdiction  of 
this  court  be  given  before  the  arguments  relating  thereto  are  heard  ;  and  if  such  plea  is  over- 
ruled, that  the  defendant  be  required  to  answer  the  articles  of  impeachment  within  two 
days,  and  the  House  of  Representatives  to  reply,  if  they  deem  it  necessary,  within  two  days  ; 
and  that  the  trial  proceed  on  the  next  day  after  the  joining  of  issue. 

3Ir.  Manager  Lord.  With  the  permissiou  of  the  court,  Mr.  President, 
X  will  give  tbe  following  reasons  why  we  tiiink  this  order  should  be 
entered :     ^ 
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All  of  the  issues  of  law  and  fact  relate  to  the  question  of  jurisdic- 
tion. It  is  but  a  single  qaestion,  upon  which  the  Senate  can  make 
but  one  decision  ^  and  the  facts  pertaining  thereto  shonld  be  proved 
before  the  arguments,  so  that  the  questions  of  law  and  of  fact  may  be 
considered  and  decided  at  the  same  time.  This  is  the  course  in  all  legal 
tribunals  in  which  questions  of  law  and  fact  are  decided  by  the  same 
judge  or  judgea 

Now,  let  me  refer  to  some  authorities  on  this  point : 

In  cases  where  the  jarj  are  to  decide  on  both  the  law  and  the  fact,  a  g^eneral  verdict  may 
be  rendered  on  the  whole  matter,    (dtarkie's  Law  of  Libel,  page  203.) 

In  the  case  of  Baylis  vs.  Laurance,  11  Adolphus  and  Ellis,  920,  referred 
to  by  Starkie  on  the  same  page,  it  was  held  that  the  law  was  the  same 
in  regard  to  both  civil  and  criminal  cases. 

The  same  author,  page  580,  states : 

A  jary  sworn  to  try  the  issue  may  ffive  the  general  verdict  of  guilty  or  not  guilty  upon  the 
whole  matter  put  in  issue,  «  •  •  and  shall  not  be  required  or  directecT  by  the 
court  or  judge  *  *  *  to  find  the  defendant  or  defendants  guilty  merely  on  the 
proof  of  the  publication. 

When  by  the  Constitution  the  sole  power  to  try  impeachments  was 
conferred  upon  the  Senate,  without  any  direction  as  to  the  mode  of  pro- 
cedure, it  must  have  been  intended  that  the  rules  governing  the  House 
of  Lords,  when  sitting  as  a  court  of  impeachment,  so  far  as  applicable, 
should  control  the  Senate  sitting  as  a  court  of  impeachment. 

Mr.  Erskiue,  before  the  Court  of  King's  Bench,  in  the  case  of  the  Dean 
of  St.  Asaph,  in  regard  to  the  abolition  of  the  king's  court,  and  the  dis- 
tribution of  its  powers,  says : 

The  barotis  preserved  that  supreme  superintending  jurisdiction  which  neTor  belonged  to 
tbe  justices,  but  to  themselves  only  as  the  jurors  in  the  king's  court. 

And  in  a  note  to  his  argument,  found  in  Goodrich's  Britisb  Eloquence, 
page  659,  it  is  said  : 

During  a  trial  before  the  House  of  Peers,  every  peer  present  on  the  trial  has  always  been 
judge  both  of  the  law  and  the  fact ;  hence  no  special  verdict  can  be  given  on  the  trial  of  a 
peer. 

Bouvier,  in  his  Law  Dictionary,  volume  2,  page  540,  says : 

A  sj'ecial  verdict  is  one  by  which  the  facts  of  the  case  are  put  on  the  record  au'J  the  law  is 
submitted  to  the  judges. 

See  also  Bacon's  Abridgment,  Verdict,  D,  A. 

A  special  finding  or  verdict  is  therefore  only  necessary  when  the  ques- 
tions of  fact  are  found  in  one  tribunal  and  the  law  is  applied  by  another. 

But  there  is  a  direct  authority  on  this  question  from  a  court  of  im- 
peachment only  second  in  dignity  to  this  high  tribunal.  The  court  of 
impeachment  of  the  State  of  !New  York  is  composed  of  the  president 
of  the  senate,  who  is  the  lieutenant-governor,  of  the  senators,  and  of  the 
judges  of  the  court  of  appeals.  In  the  case  of  the  People  of  the  State 
of  New  York  against  George  G.  Barnard,  then  one  of  the  justices  of  the 
sapreme  court,  (see  volume  1,  page  106-108,)  the  respondent  interposed 
a  plea  to  the  junsdiction  on  the  ground  that  the  articles  of  impeachment 
were  not  adopted  by  the  assembly  by  a  vote  of  the  majority  of  all  the 
members  elected  thereto,  as  required  by  the  constitution.  A  replication 
to  the  plea  was  filed  that  the  assembly  did  impeach  the  respondent  by  a 
vote  ot  a  majority  of  all  the  members  elected  thereto.  Witnesses  were 
then  examined  in  regard  to  this  question  on  both  sides.  Counsel  were 
heard  for  the  respondent  in  support  of  the  plea,  and  for  the  prosecution 
in  opposition;  after  which  the  president  stated  that  the  question  before 

3b 
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the  court  was  whether  the  plea  of  the  respoudent  should  be  sustained. 
Upou  the  decision  not  to  sustain  the  plea  replications  were  filed,  and  the 
trial  on  the  merits  proceeded. 

This  precedent  sustains  the  motion  in  this  case  more  fully  for  the  rea- 
son that  the  respondent  in  that  case  more  than  a  month  before  he  inter- 
posed the  plea  to  the  jurisdiction  had  pleaded  to  the  merits  by  filing  a 
general  answer  denying  each  and  every  allegation  in  the  articles  of  im- 
peachment ;  but  discovering  a  month  afterward,  as  he  thought,  that  the 
articles  of  impeachment  had  not  been  properly  presented,  on  the  ground 
that  a  majority  of  the  members  elected  to  the  assembly  had  not  con- 
curred th  rein,  he  put  in  a  plea  to  the  jurisdiction,  and  the  proceedings 
were  had  which  I  have  already  stated. 

Therefore  we  submit  to  this  honorable  court  that  the  managers,  by 
asking  the  entry  of  this  order,  have  suggested  the  proper  method  of 
trial. 

Mr.  Carpenter.  Mr.  President,  I  suppose  it  will  be  necessary  some 
time  in  the  course  of  these  proceedings  to  close  the  issues  of  fact  on  this 
plea  to  the  jurisdiction,  and  we  may  as  well  do  it  now.  I  therefore  offer, 
to  be  filed,  the  similiter^  which  will  close  the  issues  of  fact,  and  ask  to 
have  it  read. 

The  President  pro  tempore.  The  Secretary  will  read  the  paper. 

The  Secretary  read  as  follows : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 

The  United  States  of  Ambb4CA  i  Upon  articles  of  impeachment  of  the  House  of  Repre- 
ss. >     sentatives  of  the  United  States  c^  America  of  high 
WiLLiAAf  W.  Belknap.           )    crimes  and  misdemeanors. 

And  the  said  Belknap,  as  to  the  surrejoinders  of  said  House  of  Renresentatives  to  the 
third,  fourth,  fifth,  and  sixth  rejoinders  of  the  said  Belknap  to  the  seoona  replication  of  said 
House  of  Representatives  above  pleaded,  whereof  said  House  of  Representatives  have  de- 
manded trial,  the  said  Belknap  doth  the  like. 

WILLIAM  W,  BELKNAP. 

The  President  pro  tempore.  Shall  this  similiter  be  filed  t  The  Chair 
hears  no  objection. 

Mr.  Carpenter.  Mr.  President,  I  am  very  happy  indeed  to  find  my- 
self supported  by  the  honorable  House  of  Representatives  through  their 
managers  in  what  has  been  for  years  with  me  a  favorite  doctrine,  that 
in  all  criminal  cases  the  jury  were  judges  of  law  as  well  as  of  fact.  I 
have  contended  for  that  strenuously  for  many  years  in  the  courts  of  law, 
but,  I  am  bound  to  confess,  without  success  in  a  single  instance. 

Before,  however,  proceeding  to  the  discussion  of  the  order  which  has 
been  offered  by  the  House  of  Representatives  as  well  for  tixe  regulation 
of  their  side  of  this  case  as  of  ours,  we  wish  to  make  a  motion  in  the 
case,  which,  if  granted,  will  supersede  the  present  adoption  of  the.order 
asked  for  by  the  managers. 

Considering  the  importance  of  this  case,  and  the  circomstanoes  which 
surround  us  at  present,  we  have  concluded  to  ask  the  Senate  for  an  ad- 
journment of  the  further  hearing  and  trial  of  this  matter  until  the  first 
Monday  of  December  next  We  regard  this  as  a  very  important  mo- 
tion, and  we  desire  to  be  heard  upon  it  somewhat  at  length ;  and  we 
theretbre  ask  that,  if  the  motion  should  be  objected  to  on  the  part  ot 
the  managers,  the  twentieth  rule  of  this  court  may  be  suspended  for  the 
purpose  of  the  argument  of  this  question,  or  the  time  therein  fixed 
(which  is  one  hour  on  a  side)  may  be  enlarged  so  as  to  enable  us  to 
present  this  question  fully  to  the  court.  I  think  the  court  may  rely  on 
the  counsel  for  the  defendant  not  wantonly  wasting  its  time.  But  the 
matter,  in  our  opinion,  is  so  important  that  we  desire,  in  justice  to  our 
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client,  to  present  it  fully  to  the  Senate;  and  we  therefore  ask  that  on 
the  hearing  of  this  motion  the  time  fixed  by  that  rule  may  be  enlarged 
so  as  to  enable  us  fully  to  submit  the  argument  upon  oar  side  of  the  ap- 
plication. 

Mr.  Manager  Lord.  Mr.  President,  the  managers  object  to  the  post- 
ponement requested  or  to  the  entry  of  the  order. 

Mr.  Carpenter.  Then,  Mr.  President,  we  ask  for  an  order  enlarging 
the  time,  under  the  twentieth  rule,  for  the  argiimeutof  this  motion. 

Mr.  CoNKLiNG.  I  inqnire  whether  the  motion  of  the  counsel  speci- 
fied any  enlarged  time,  or  was  merely  in  general  that  an  enlargement  be 
given. 

Mr.  Carpenter.  It  did  not  specify  the  time ;  but  I  would  suggest 
iwo  hours  on  a  side. 

The  President  |>ro  tempore.  The  managers  on  the  part  of  the  House 
of  Bepresentatives  have  submitted  to  Senators  for  their  decision  the 
order  which  has  been  read  in  their  hearing.  Is  the  Senate  ready  for 
the  question  f 

Mr.  Edmunds.  Mr.  President,  I  think  the  first  question  is  pn  the  ap- 
plication of  the  counsel  for  the  respondent. 

The  President  jpro  tempore.  That  is  not  in  the  form  of  an  amend- 
ment Each  proposition  stands  of  itself  and  should  be  put  in  the  order 
of  submission. 

Mr.  Edmunds.  But  it  is  a  counter-motion,  may  it  please  your  honor, 
to  postpone  the  whole  question  until  the  first  Monday  of  December. 
They  desire  to  be  heard  upon  that,  and  ask  that  the  Senate  enlarge  the 
time  to  two  hours.    I  think  that  is  the  first  question. 

The  President  pro  tempore.  The  Chair  will  put  the  question,  if  de- 
sired, upon  enlarging  the  time,  under  Eule  20,  for  that  purpose. 

Mr.  Thurman.  I  suggest,  so  as  to  avoid  turning  everybody  out,  that 
the  Senate  retire  to  the  reception-room  provided  for  the  purpose. 

Mr.  Manager  Lord.  Will  the  Senate  allow  me  one  moment^  Mr.  Pres- 
ident t  The  managers  desire  me  more  specifically  to  object  to  the  post- 
ponement of  the  trial  or  to  the  enlargement  of  the  time. 

Mr.  TnuRMAN.  I  understand  the  motion  made  on  behalf  of  the  de- 
fendant is  to  extend  the  rule  so  as  to  allow  two  hours'  argument  on  the 
motion  made  by  counsel. 

Mr.  Carpenter.  Two  hours  on  each  side. 

Mr.  Thurman.  On  the  motion  to  continue  ! 

Mr.  Carpenter.  Yes,  sir. 

Mr.  Thurman.  I  think  we  had  better  retire  to  co;isider  that,  and  also 
the  order  offered  by  the  managers. 

The  President  pro  tempore.  The  Senator  from  Ohio  moves  that  the 
Senate  retire  for  deliberation. 

Mr.  CoNKLiNG.  Allow  me  to  ask  a  question  for  information,  which  I 
believe  is  in  order.  Am  I  right  in  supposing  that,  if  the  motion  made 
by  counsel  for  the  respondent  shall  prevail,  the  effect  will  be  that  two 
hours  on  each  side  may  be  devoted  to  discussing  the  motion  to  post- 
pone, in  place  of  one  hour ;  in  other  words,  that  the  entire  time  given  to 
the  consideration  of  this  motion  may  be  four  hours  in  place  of  two  hours, 
as  it  could  be  now  under  the  rule  t 

The  President  pro  tempore.  So  the  Chair  understands  j  two  hours  on 
each  side. 

Mr.  CoNKLiNO.  Then  if  it  is  in  order  I  say  that  I  hope  the  Senate  will 
not  retire  to  consider  that  mere  question. 

The  President  pro  tempore.  The  motion  is  not  debatable.  The  Sen- 
ator from  Ohio  moves  that  the  Senate  retire  for  deliberation. 
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The  motion  was  not  agreed  to. 

The  Peesident  jpro  tempore.  The  question  is  on  the  motion  of  the 
counsel,  Mr.  Carpenter,  that  the  time  fixed  by  the  twentieth  rule  be  ex- 
tended to  two  hours  on  each  side,  instead  of  one. 

Mr.  Cameron,  of  Pennsylvania.  I  hope  we  shall  divide  on  that  ques- 
tion. 

Mr.  Sherman.  I  renew  the  motion  of  my  colleague,  that  the  Senate 
retire  for  deliberation.  It  is  not  debatable,  but  I  hope  the  Senate  will 
retire  for  deliberation. 

Mr.  CoNKLiNG.  Is  that  motion  in  order  after  it  has  been  voted  down  ? 

The  President  pro  tempore.  The  Senate  has  refused  to  retire,  and 
the  motion  is  not  in  order. 

Mr.  Sargent.  I  ask  for  the  yeas  and  nays  on  the  motion  to  extend 
the  time. 

The  yeas  and  nays  were  ordered. 

Mr.  Bayard.  1  desire  that  this  question  should  be  stated  with  more 
precision  than  I  think  it  was  by  the  Chair  in  last  putting  it  to  the  Sen- 
ate. The  motion  of  one  of  the  counsel  for  the  respondent  in  this  case 
was  for  a  suspension  of  the  twentieth  rule.  The  question  as  put  by  the 
Chair,  according  to  my  understanding,  was  that  there  should  be  an  en- 
largement of  the  time  from  one  hour  under  the  present  rule  to  two  hours 
on  each  side ;  but  I  think  it  should,  if  passed  upon  by  the  Senate,  be' 
restricted  to  the  present  motion  now  made  on  behalf  of  the  respondent, 
and  not  become  an  alteration  of  the  rule  and  applicable  to  the  discus- 
sion of  all  questions  which  may  arise  during  this  hearing.  We  had  bet- 
ter understand  whether  this  motion  is  to  be  restricted  to  the  hearing  of 
the  present  motion  of  the  defendant,  or  whether  this  increase  of  time  is 
to  be  extended  to  all  interlocutory  motions  during  the  trial  of  this  im- 
peachment. 

The  President  pro  tempore.  The  Chair  understands  that  the  motion 
of  the  counsel,  Mr.  Carpenter,  was  to  modify  this  rule,  so  far  as  this 
motion  is  concerned,  so  as  to  enlarge  the  time  to  four  hours,  two  hours 
on  each  side,  instead  of,  as  the  rule  reads,  one  hour  on  each  side. 

Mr.  CoNKLiNG.  For  this  one  motion. 

Mr.  Edmunds.  I  know  debate  is  entirely  out  of  order,  but  I  ask  unan- 
imous consent  to  say  one  word.  The  twentieth  rule  provides  for  this 
very  case ;  the  time  allowed  is  one  hour  on  each  side,  unless  the  Senate 
shall  by  order  extend  the  time.  The  substance  of  the  application  is  that 
the  time  be  extended  to  two  hours  under  the  rule,  and  not  in  suspension 
of  it.    The  counsel  cannot  move  to  suspend  the  rules  of  the  Senate. 

Mr.  Carpenter.  The  motion  as  made  is  for  the  enlargement  of  time 
under  Rule  20  to  enable  us  to  argue  the  question.  We  suggest  two  hours 
on  each  side. 

The  President  pro  tempore.  The  question  is,  will  the  Senate  enlarge 
the  time  to  two  hours  instead  of  onet  on  which  the  yeas  and  nays  have 
been  ordered.    The  roll  will  now  be  called  on  that  question. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  48,  nays 
13  5  as  follows : 

Yeas — Messrs.  Allison,  AnthoDj,  Bayard,  Bojrv,  Boutwell,  Bamside,  Cameron  of  Wis- 
consin, Caperton,  Cockrell,  Conkling,  Conover,  Cooper,  Crat^in,  Davis,  Dawes,  Dennis, 
Edmands,  Frelingbnysen,  Hamilton,  Hamlin,  Harvey,  In^^alls,  Jones  of  Florida,  Jones  of 
Nevada,  Kelly,  l^gan,  McCreery,  McDonald,  McMillan,  Maxey,  Mitchell,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Norwood,  Oelesby,  Paddock,  Patterson,  Randolph,  Ransom, 
Robertson,  Saulbbury,  Sharon,  Spencer,  Wadleigh,  West,  Whyte,  and  Windom — 48. 

Nays — Messrs.  Booth,  Cnmeron  of  Pennsylvania,  Christiancy,  Eaton,  Hitchcock,  Howe, 
Key,  Merrinmn;  Sarpent,  Sherman,  Stevenson,  Thurman,  and  Withers — 13. 

Not  Voting — Messrs.  Brace,  Clayton,  Dorsey,  English,  Ferry,  Goldthwaite,  Gordon, 
Keinan,  Wallace,  and  Wright — 10. 
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The  Peesident  pro  tempore.  The  Seaato  orders  the  extensiou  of  time 
to  two  hoars  on  each  side. 

Mr.  Manager  Lobd.  Mr.  President,  in  behalf  of  the  managers  I 
woold  inqnire  whether  this  application  is  to  be  supported  by  any  affi- 
davits. I  do  not  understand  that  in  any  court  it  is  proper  to  postpone 
merely  on  the  ipse  dixit  of  counsel.  I  suppose  that  any  postponement 
whatever  should  be  supported  by  affidavits  when  the  order  has  been 
made  that  the  trial  proceed  to-day.  Therefore,  I  inquire  whether  the  or- 
der asked  for  is  to  be  supported  by  affidavits  ?  If  not,  I  desire  to  raise 
that  point  of  order  in  the  case. 

Mr.  Blaib.  Mr.  President,  we  have  no  affidavits.  We  mean  to  sub- 
mit the  question  on  the  considerations  which  we  shall  address  to  the 
Senate,    i^hall  I  proceed,  Mr.  President  t 

The  President  2?ro  tempore.  Counsel  will  proceed.  The  Senate  will 
please  give  attention. 

Mr.  Blaib.  Mr.  President  and  Senators,  the  grounds  on  which  the 
connsel  for  the  defendant  in  this  case  feel  compelled  to  ask  the  post- 
ponement of  this  trial  are  those  which  will  address  themselves  to  the 
Senate  as  a  body  taking  notice  of  the  history  of  the  times. 

The  first  ground  upon  which  we  ask  this  continuance  is  because  of 
the  advanced  period  of  the  session,  and  the  limited  time  which  we  can 
therefore  be  allowed  to  prepare  for  this  inquiry.  It  is  impossible,  I 
think,  for  counsel  in  the  time  to  which  the  session  in  its  usual  course 
will  extend,  to  do  justice  to  the  great  question  involved  in  this  inquiry. 
At  the  threshold  you  ^re  met  by  a  fundamental  constitutional  ques- 
tion, the  question  whether  a  private  citizen  is  subject  to  be  impeached. 
We,  as  the  counsel  of  the  accused,  have  not  had  the  opportunity  to  in- 
vestigate that  subject  as  it  ought  to  be  investigated,  by  going  to  orig- 
inal sources  of  information  upon  a  matter  so  grave,  and  we  cannot  have 
that  time  at  this  season  of  the  session  of  the  Senate.  It  would  be  un- 
just to  this  body,  it  would  be  unjust  to  the  people  of  the  United  States, 
for  ns  to  go  into  the  consideration  of  so  grave  an  inquiry  at  this  period 
of  the  session,  with  the  limited  time  which  you  can  afford  us  to  prepare 
for  it. 

The  second  ground  upon  which  we  place  this  application  for  a  con- 
tinuance is,  that  in  the  articles  and  in  the  presentation  which  is  made 
here  by  the  managers  on  the  part  of  the  House  of  Kepresentatives,  they 
ask  the  liberty  to  furnish  additional  articles ;  and  it  is  a  fact  of  which 
this  body  will  take  notice,  as  one  of  the  matters  of  current  history,  that 
the  committee  which  presented  the  charges  already  presented  is  pro- 
ceeding day  by  day  with  inquiries  to  lay  the  basis  for  additional  articles. 
From  the  other  end  of  the  Capitol  and  from  the  committee  in  which 
these  inquiries  are  proceeding  we  have  an  outpouring  day  by  day, 
through  the  public  press,  of  testimony  to  prejudice  the  public  mind  and 
this  body  against  the  party  accused.  Are  we  to  have  impeachment  in 
broken  doses  f  Is  it  fair  and  just  that  while  you  are  here  deliberating 
upon  these  articles,  the  public  mind  and  this  body  should  be  affected 
by  incriminations  which  we  have  no  opportunity  to  answer!  We  do 
not  object  to  that  proceeding  ]  we  want  it  to  go  on ;  we  want  this  con- 
tinuation for  such  an  examination  to  proceed.  We  want  it  to  go  on  all 
summer;  and  we  want  everything  which  can  be  found  and  investigated 
throughout  the  official  life  of  the  accused  to  be  examined. in  detail  and 
with  scrutiny  by  this  committee.  If  there  is  any  additional  charge  to 
be  presented  we  want  an  opportunity  to  meet  it  squarely,  and  not  to  feel 
the  effect  indirectly  in  this  trial  of  having  the  sluices  of  calumny  opened 
and  pouring  in  upon  us  with  respect  to  other  matters  with  no  opportu- 
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Dity  of  defense.  I  see  in  the  averted  coantenances  of  this  Senate  to 
the  accnsed  that  these  daily  oatpoarings  from  the  committee-room  have 
affected  the  minds  of  the  Senators  toward  him  before  they  have  heard  a 
syllable  of  testimony  against  him. 

When  this  committee  shall  have  closed  its  examinations,  we  shall 
have  either  the  confession  that  there  is  nothing  more  to  add  to  the 
charges  pending  here,  or,  if  we  have  the  results  of  the  investigation 
spread  before  us  in  the  shape  of  specific  charges,  we  shall  be  ready  to 
meet  them.  In  case  no  more  charges  are  presented  here  after  this 
investigation,  and  we  are  confident  it  will  come  to  that,  we  shall  have 
the  confession  before  this  body  and  the  country  that  this  man's  official 
life  has  been  ransacked  by  those  now  in  charge  of  his  Department,  who 
look  upon  him  with  no  kindly  eye,  and  that  there  is  naught  against  him 
except  what  is  embodied  in  the  articles  now  presented  to  the  Senate. 
Bow  differently  will  he  then  stand  here,  a  man  who  won  his  station  in 
the  counsels  of  the  President  not  by  manipulating  the  primaries  nor  by 
contributions  or  material  aid  in  the  election,  but  by  gallantry  on  the 
field  of  battle!  For  this  he  was  raised  to  his  position  by  the  President 
of  the  United  States.  When  such  a  man  as  that  is  accused  before  this 
body  upon  these  articles,  and  this  calumny-mill  is  stopped,  and  he  ap- 
pears before  you  to  answer  the  specific  allegations  which  are  now  here 
with  a  confession  that  after  the  closest  scrutiny  of  his  official  life  noth- 
ing else  can  be  alleged  against  him,  this  Senate  will  be  very  slow  to 
believe  on  the  evidence  of  a  confessed  accomplice  that  he  is  guilty  of 
the  baseness  of  which  he  is  accused. 

But,  finally,  I  appeal  to  the  Senate  to  postpone  the  consideration  of 
this  question  for  a  third  and  still  stronger  reason  than  any  I  have  sub- 
mitted ;  and  that  is,  that  from  the  nature  of  the  charge  itself  and  the 
circumstances  under  which  it  is  presented  the  fair  consideration  of 
questions  involved  in  the  case  will  be  embarrassed  by  the  political  con- 
test now  in  progress.  How  can  it  be  otherwise  when  the  trial  is  to  take 
place  before  a  body  consisting  of  the  most  active  partisans  of  both  par- 
ies, one  of  which  seeks  to  cast  the  odium  heaped  upon  the  defendant 
ni>Qn  the  other  party  f  That  other  party,  enraged  at  the  imputation, 
seeks  to  repel  it  by  surpassing  its  rival  in  the  severity  of  its  dealing 
with  the  offender. 

It  is  no  disrespect  to  this  body  to  call  its  attention  to  these  facts.  It 
would  be  a  want  of  respect  to  it  to  shrink  from  speaking  the  truth  for 
fear  of  giving  offense,  even  though  the  object  should  be  to  show  that 
the  circumstances  are  such  as  to  incapacitate  it  at  this  time  from 
giving  that  fair  and  judicial  consideration  to  the  constitutional  question 
involved  in  this  case  which  its  importance  requires. 

Every  lawyer  knows  who  practices  before  the  Supreme  Court  of  the 
United  States  that  that  court,  though  removed  from  all  participation  in 
political  affairs,  avoids  giving  its  judgment  on  questions  which  affect 
the  party  politics  of  the  day  while  the  elections  are  pending.  I  may 
mention  to  the  Senate  the  Dred  Scott  case,  which  was  argued  elabo- 
rately before  the  Supreme  Court  of  the  United  States  in  the  winter  of 
1855 ;  but  that  body  refused  to  mix  itself  in  the  politics  of  the  day  by 
deciding  that  question  in  anticipation  of  the  election  that  occurred  in 
1856,  and  laid  it  over  until  the  election  had  passed,  that  it  might  not  be 
said  that  its  decision  was  influenced  by  partisanship.  If  such  a  course 
was  thought  proper  by  a  tribunal  so  much  further  removed  from  parti- 
sanship than  this  body,  to  secure  itself  in  dealing  with  great  constitu- 
tional questions  free  from  party  influences,  it  certainly  would  not  be  un- 
becoming in  this  body,  whose  members  are  all  actively  engaged  on  one 
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or  the  otber  side  in  the  great  battle  now  going  on,  to  imitate  the  conrt 
in  guarding  itself  from  sach  inflnence  when  called  upon  to  establish  a 
precedent  restricting  the  power  to  impeach  a  private  citizen. 

Every  Senator  can  recall  many  instances  where  the  ablest,  the  most 
honest,  and  the  most  impartial  men  have  been  induced  by  influences, 
similar  to  those  which  now  surround  them,  to  commit  the  grossest  in- 
justice. But  I  will  call  your  attention  to  a  lew  facts  that  have  occurred 
in  the  history  of  this  case,  from  the  official  records,  to  show  this  body 
how  the  ablest,  the  purest,  and  the  firmest  men  have  overruled  their  own 
deliberate  Judgment  and  disregarded  their  avowed  convictions. 

The  Senate  will  take  notice  from  the  official  record  that  these  charges 
were  investigated  one  day  only  in  the  committee,  one  witness  only  being 
examined,  that  the  committee  reported  the  next  day  to  the  House,  thac 
the  previous  question  was  called,  and  this  impeachment  put  through 
without  debate  substantially.  One  or  two  of  the  members  of  the  House, 
consisting  in  great  part  of  learned  lawyers,  protested  against  the  man- 
ner in  whach  this  business  was  conducted,  and  ventured  to  call  atten- 
tion to  the  fact  that  the  commentators  on  the  Constitution  of  the  high- 
est repute  held  that  there  was  no  jurisdiction  in  such  a  ease  as  this.  One 
of  these  was  one  of  the  managers  here  now  prosecuting  this  case.  He 
said  on  that  occasion : 

Now,  Judge  Story,  after  fall  discnsslon,  lays  down  the  doctriDe  that  it  cannot  be  done. 
In  Eng^land  any  citizen  can  be  impeaetied,  and  thernfore  the  "English  case  of  Warren  Hast- 
ings does  not  apply.  In  America  no  man  can  be  impeached  but  a  civil  officer,  and  when  he 
to  be  a  civil  officer  he  ceases  to  be  within  the  literal  construction  of  the  Constitution. 


And  yet,  notwithstanding  thisemphatic  protest,  that  able, resolute,  and 
honest  man  was  so  overborne  that  he  actually  voted  against  the  opinion 
which  he  had  been  bold  enough  for  a  moment  to  proclaim,  and  no  one 
was  found  bold  enough  to  withstand  the  tide,  and  impeachment  was 
voted  unanimously.  It  was  a  party  necessity.  Eaeh  party  must  clear 
itself  from  all  suspicion  of  complicity  with  corruption,  and  hence  it 
would  not  do  to  let  even  the  Constitution  stand  in  the  way  of  prosecut- 
ing corruption  by  impeachment,  when  it  was  once  proposed  in  the  pres- 
ent morbid  state  of  the  public  mind. 

What  harm  can  result  from  the  postponement  we  request  f  "So  pub- 
/  lie  exigency  requires  that  this  proceeding  should  be  forced  on  at  this 
time.  The  defendant  is  not  in  office ;  he  ^'  has  done  the  State  some  serv- 
ice," and  is  at  least  entitled  to  a  fair  trial. 

Mr.  Edmunds.  Mr.  President,  if  the  counsel  making  this  application 
have  finished  their  opening,  I  move  that  the  Senate  withdraw  for  con- 
sultation. 

The  PEEStDBNTiwo  tempore.  Have  the  counsel  closed  their  opening  f 

Mr.  Black.  Mr.  President,  the  counsel  have  not  closed  their  argu- 
ment. We  supposed  that  one  of  the  managers  on  the  part  of  the  House 
of  Representatives  would  now  proceed  with  the  argument  on  their  side 
and  that  the  counsel  would  follow  and  close  by  either  Mr.  Carpenter  or 
myself. 

Mr.  Edmundjs.  Mr.  President,  I  repeat  that,  if  the  counsel  for  the  re- 
spondent have  finished  their  opening  of  the  application,  I  move  that 
the  Senate  withdraw  for  consultation.  If  counsel  have  not  finished 
their  opening  of  the  application,  of  course  I  do  not  make  the  motion. 

The  President  pro  tempore.  The  Chair  put  that  question,  and  counsel 
will  please  state  to  the  Chair  whether  they  have  closed  their  opening,  so 
that  the  Ghaii:  can  communicate  the  fact  to  the  Senate. 

Mr.  Black.  Well,  we  have  not  closed  our  opening.  We  have  not 
closed  the  argument  which  we  desire  to  submit  to  the  Senrtte  before 
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there  is  any  deliberation  upon  the  subject ;  but  we  expected  one  of  the 
gentlemen  on  the  part  of  the  House  of  Bepresentatives  to  proceed  and 
state  the  objections  they  have  to  this  motion. 

Mr.  President,  if  it  be  the  pleasure  of  the  court  that  we  proceed  with- 
out waiting  to  hear  anything  from  the  oUier  side,  we  shall  go  on ;  oth^- 
wise  we  suppose  that  the  arrangement  made  between  us  and  the  man- 
agers will  be  carried  out,  aud  that  one  of  them  will  now  address  the 
court. 

Mr.  Manager  Lobd.  Mr.  President,  I  will  say  that  this  arrangement 
to  which  the  counsel  refers  is  of  course  one  entirely  w  ithin  the  control 
of  the  Senate,  and  under  the  suggestion  made  we  do  not  feel  at  liberty 
to  proceed  until  the  opening  on  the  other  side  is  completed. 

Mr.  Black.  Mr.  President  and  Senators,  since  it  seems  to  be  your  or- 
der, J  will  state  somewhat  more  fully  the  ground  upon  which  this  motion 
bases  itself;  and  I  will  give  some  of  my  reasons  for  believing  that  it 
ought  to  meet  with  no  opposition  from  any  quarter. 

The  managers  and  members  of  the  House  of  Bepresentatives,  moved 
by  considerations  which  they  think  right  and  proper,  are  bent  upon 
the  destruction  of  the  citizen  at  the  bar.  To  that  end  they  have 
dragged  him  here  and  demand  his  conviction  of  high  crimes  and 
misdemeanors  before  a  body  whose  general  functions,  like  their  own, 
are  purely  political.  You  have  put  on  your  judicial  robes  for  the  pur- 
poses of  this  particular  case;  and  when  this  occasion  i^  once  over- 
passed, you  will  lay  them  aside  as  suddenly  as  you  put  them  on.  They 
have  therefore  good  reason  to  suppose  that  here  they  will  meet  with  all 
possible  sympathy.  The  demand  they  make  is  spoken  with  a  voice 
potential,  for  it  is  backed  by  your  constituents  as  well  as  their  own ; 
that  is  to  say,  by  the  whole  body  of  the  American  people.  When  they 
say,  as  they  do  in  their  articles  of  impeachment,  that  they  impeach  him 
in  the  name  of  the  whole  people,  they  are  using  no  formal  solemnity, 
but  they  are  averring  a  literal  fact  that  is  well  known  to  be  true. 

In  these  circumstances  the  duty  of  the  accused  is  plain  enough.  It 
requires  him  to  be,  to  do,  and  to  suffer  whatever  you  in  your  wisdom 
may  decree.  But  duties  like  that  are  always  reciprocal.  If  he  owes 
obedience  to  the  laws  of  his  country,  the  country  owes  him  a  fair  trial. 
When  I  say  a  fair  trial,  I  do  not  mean  merely  an  honest  trial,  for  that 
he  will  be  sure  to  get,  whether  he  gets  it  today  or  to-morrow  or  at  some 
other  time ;  I  mean  a  trial  free  from  all  disturbing  influences,  where 
everything  for  him  and  against  him  will  be  weighed  with  scrupulous  ac- 
curacy in  scales  perfectly  poised,  from  which  even  the  dust  of  the  bal- 
ance will  be  blown  away  as  carefully  as  possible. 

This  case  has  its  intrinsic  difficulties,  such  as  the  judges  of  the  high- 
est courts  might  be  unwilling  to  cope  with  in  the  face  of  an  adverse 
public  opinion. 

At  the  very  threshold  of  the  Crise  you  encounter  a  ,grave  question  of 
constitutional  law ;  new,  doubtful,  difficult,  it  must  be  admitted,  because 
there  is  great  conflict  of  opinion  about  it  among  those  who  ought  to 
understand  it  best. 

On  the  part  of  the  managers,  doubtless,  there  will  be  powerful  argu- 
ments in  favor  of  the  jurisdiction  which  they  have  invoked.  I  do  not 
mean  that  they  will  use  mere  declamation,  "  to  split  the  ears  of  the 
groundlings,"  but  strong,  weighty,  impressive  arguments,  fit  to  be  ad- 
dressed to  the  understanding  and  conscience  of  this  the  most  dignified 
body  in  the  world.  On  the  other  hand,  I  might  say  that  it  will  be  met 
by  us  with  a  demonstration  as  clear  as  the  light  of  the  sun  at  noonday. 
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Bat  I  do  not  say  so,  because  I  am  admonished  that  he  <^  that  girdeth  on 
his  harness"  must  not  <^  boast  himself  as  he  that  putteth  it  off." 

It  is  a  matter  of  transcendent  importance  to  you,  to  the  public,  to  this 
party,  to  hundreds  of  other  parties  who  sooner  or  later  may  be  in  the 
same  situation,  that  this  point  should  be  decided  exactly  right.  If  you 
take  a  jurisdiction  which  does  not  belong  to  you,  it  is  a  most  alarming 
usurpation  of  undelegated  power.  If  you  have  the  jurisdiction  and  re- 
fuse to  exercise  it,  it  is  a  gross  dereliction  of  your  duty.  Of  course  you 
can  steer  your  vessel  between  Scylla  and  Charybdis  with  perfect  safety 
if  you  have  calm  weather  to  do  it  in,  but  that  is  a  kind  of  navigation 
which  certainly  ought  not  to  be  nndertaken  in  the  midst  of  a  storm. 

After  you  have  reached  the  conclusion,  if  you  ever  do  reach  it,  that 
yon  have  jurisdiction,  then  will  come  the  investigation  of  the  merits, 
llemember,  to  begin  with,  that  he  is  innocent.  I  have  a  right  to  say 
this  hei-e  and  now  for  the  purposes  of  the  present  motion.  If  I  had  the 
voice  of  a  thousand  trumpets,  I  could  not  speak  it  more  loudly  than  I 
have  a  right  to  speak  it,  because,  in  the  first  place,  that  is  the  presump- 
tion of  law ;  and,  secondly,  I  have  not  seen  any  legal,  sufficient,  or  satis- 
factory evidence  of  his  guilt.    Neither  have  you. 

Standing,  then,  before  you  in  that  attitude,  as  an  innocent  man  ac- 
cused of  an  infamous  offense,  he  demands  a  rigid  scrutiny  of  the  evi- 
dence against  him  and  a  patient  hearing  of  his  answer.  I  am  far  from 
saying  that  the  managers  will  not  make  out  a  most  formidable  case. 
They  have  not  come  here  with  a  mere  empty  accusation  which  we  can 
afford  to  despise.  They  have  not  made  this  assault  upon  the  accused 
without  weapons  in  their  hands  which  they  think  will  fatally  wound 
him.  No  Quaker-guns  are  mounted  upon  their  battery.  The  artillery 
leveled  upon  us  is  loaded  to  the  muzzle  with  what  kind  of  ammunition 
I  am  not  sure  that  I  know  just  yet.  But  every  fact  and  circumstance, 
moral  or  material,  which  they  are  able  to  produce  will  be  met  by  a  clear 
and  simple  though  it  may  be  an  elaborate  explanation.  The  answer  will 
be  satisfactory  when  it  comes,  but  it  is  inexpressibly  painful  to  produce 
it.  Bather  than  bring  his  real  defense  before  the  public,  my  unfortunate 
client  would  suffer  anything  except  the  total  loss  of  his  reputation.  But 
he  ha^  earned  a  good  name  by  a  life-time  of  welldoing.  It  is  the  imme- 
diate jewel  of  his  soul,  and,  like  every  gentleman  who  is  properly  consti- 
tuted, he  dreads  the  loss  of  it  a  thousand  times  more  than  death.  The 
House  took  him  at  a  horrible  disadvantage.  If  that  Committee  on  War 
Expenditures,  which  has  pursued  him  with  such  remorseless  activity, 
had  taken  him  out  and  shot  him  in  the  public  square,  it  would  have  been 
a  visitation  of  mercy  in  comparison  with  what  they  did  do.  If  they  are 
his  mortal  enemies,  (which  I  do  not  believe  they  are,)  let  them  rejoice,  for 
the  day  of  his  calamity  is  come.  He  has  already  suffered  as  much  tor- 
ture as  human  nature  is  able  to  bear. 

Is  this  a  case  to  be  tried  before  a  political  body  in  the  midst  of  a 
presidential  election  f  Why,  the  stump  and  the  newspaper  will  take 
the  jurisdiction  out  of  your  bands  in  spite  of  all  you  can  do.  Conven- 
tions and  caucuses  will  make  their  own  decrees  in  the  cause  and  de- 
maud  their  affirmance  here.  The  tempest  of  passion,  which  already 
frights  the  nation  from  its  propriety,  is  rising  higher  and  higher  every 
day,  and  the  thunders  of  popular  condemnation  which  break  over  us  be- 
come louder  and  louder  at  every  burst  The  wrath  of  the  country  waxes 
hotter  as  it  burns,  and  it  threatens  not  only  to  consume  the  accused,  but 
to  scorch  and  blister  every  one  who  stands  up  to  give  him  aid  and  com- 
fort in  his  adversity. 

Can  you  give  him  the  fair,  impartial,  and  unprejudiced  trial  to  which 
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he  is  entitled  t  I  answer,  yes.  It  is  possible  to  free  yourselves  from  all 
these  disturbing  inflaen^es.  Yon  can  disregard  all  political  considera- 
tions and  trample  the  passions  of  the  hoar  under  your  feet.  You  can 
rise  to  the  loftiest  height  of  judicial  virtue,  and  look  down  with  con- 
tempt upon  the  stream  of  prejudice  as  it  rushes  along  below  you.  Yoa 
can  throw  away  the  chances  of  your  fHends  for  that  high  office  '^  which 
makes  ambition  virtue."  You  can  dismiss  from  your  hearts  the  natural 
love  which  all  public  men  have  for  the  pride,  pomp,  and  circumstance 
of  political  domination  over  a  great  country.  You  can  defy  the  criticism 
of  your  own  constituents  and  all  their  power.  You  can  look  in  the  om- 
nii)otent  face  of  the  whole  people,  and  tell  them  that  their  evil  is  not 
good,  a  hardship  upon  you  to  require  that  you  should.  There  is  no  man 
here,  I  think,  who  does  not  intend  to  do  all  this  and  more.  Every  Sen* 
ator  believes  that  he,  for  his  own  part,  will  come  up  to  that  heroical 
standard  of  judicial  virtue.  But  is  there  a  man  among  you  who  believes 
that  the  others  can  do  it  f 

Mr.  President  and  Senators,  if  we  had  but  one  party  against  us,  we 
could  stand  it  well  enough ;  if  one  were  hostile  and  the  other  neutral. 
This  IS  a  case  in  which  all  parties,  who  agree  with  one  another  in  noth- 
ing else,  unite  in  a  chorus  of  execration  against  a  single  individual. 
The  democracy,  as  soon  as  the  accusation  was  made,  remembering  its 
traditional  love  for  everything  that  is  pure  and  good  in  government  and 
acting  upon  its  profound  hatred  for  all  manner  of  corruption,  broke  out 
into  a  loud  explosion  of  anger  the  moment  they  heard  the  accusation, 
without  stopping  to  consider  whether  it  was  exactly  true  or  not.  The 
general  shout  which  they  sent  up  shook  the  whole  country  from  sea  to 
•ea,  and  completely  stampeded  the  party  of  the  administration.  Every- 
where they  broke  from  their  corrals,  snapped  their  halters,  and  went 
wild  in  scattered  confhsion.  Some  rather  heavy  stock  that  bad  never 
raised  a  trot  before  went  over  the  plains  on  a  furious  gallop.  [Laugh- 
terJ 

The  Pebsidbnt  pro  tempore.  The  Chair  will  here  remind  those  occu- 
pying the  floor  as  well  as  those  in  the  galleries  that  applause  is  entirely 
out  of  order. 

Mr.  Black.  Mr.  President  and  Senators,  there  is  an  institution  among 
«s  called  the  Department  of  Justice.  On  its  seal  is  the  legend,  Qui  pro 
domine  justitia  sequitur.  It  is  headed  just  now  by  a  gentleman  renowned 
for  his  legal  learning  and  for  his  love  of  everything  that  is  just  and 
right.  It  is  his  special  business  to  hold  the  executive  head  level 
on  subjects  of  this  kind.  He  heard  that  his  friend,  brother,  and  col- 
league was  accused  by  a  committee — not  proved  to  be  guilty,  but  simply 
accused.  Did  he  throw  the  broad  SBgis  of  the  Constitution  and  the  laws 
over  him  to  protect  him  and  shield  him  and  save  him  f  No.  He  resolved 
on  the  instant  that  he  would  burn  with  an  indignation  as  fierce  as  the 
most  virtuous  of  democrats. 

Without  warrant,^  without  process  of  any  kind,  without  an  oath,  with- 
out proof  of  probable  cause,  he  surrounded  him  with  a  body  of  armed 
policemen,  filled  his  house  with  them,  put  them  at  the  front  door,  at 
the  back  door,  in  hall,  parlor,  and  kitchen.  If  yon  had  seen  him  in  that 
condition  you  might  have  supposed  him  to  be  the  fallen  minister  of 
some  Turkish  despot  surrounded  by  the  janizaries  of  the  Sultan  and 
waiting  quietly  for  the  bowstring. 

When  a  lawless  outrage  like  this  can  be  perpetrated  by  the  Depart- 
ment of  Justice;  when  the  Attorney-General,  the  special  guardian  of 
the  law,  can  be  lifted  from  his  feet  and  carried  away  by  the  tide  of 
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prejudice,  have  we  not  reason  to  distrast  the  fairness  of  politicians  in 
general  f 

Mr.  President,  I  wonld  make  this  same  appeal  for  continnance  to  any 
eonrt  of  justice.  This  is  no  unjudicial  call  upon  your  discretion.  It 
does  not  imply  any  imputation  npon  yon. 

If  the  judges  of  the  ordinary  courts  would  listen  to  such  a  proposition 
as  this,  founded  as  it  is  upon  the  facts  which  have  been  mentioned,  how 
much  more  necessary  is  it  that  a  political  or  legislative  body  should  be 
careful  how  it  exercises  its  power  in  a  cas6  like  the  present  at  a  time  so 
nn  propitious  f 

Judges  snppos^  themselves  to  live  in  an  atmosphere  above  the  reach 
of  pubNc  clamor ;  bnt  the  door  of  a  legislative  hall  cannot  be  closed 
upon  those  influences.  Legislators  regard  it  as  a  virtue  torepresent  their 
constitnents  truly,  and  to  gratify  them  as  much  as  possible.  Look  at  the 
judicial  acts  of  the  English  Parliament.  The  history  of  impeachments 
and  of  bills  of  pains  and  penalties,  and  bills  of  attainder,  which  for  a 
long  time  came  in  place  of  impeachments,  is  the  history  of  the  shame  and 
the  misfortune  of  that  country.  Three-fourths  of  the  judgments,  nearly 
all  of  them  given  in  times  of  political  excitement,  were  reversed  by  the 
body  that  pronounced  them. 

You  know,  as  everybody  knows,  that  the  truest  and  best  men  that 
ever  lived  have  fallen  under  such  proceedings  as  these.  Some  of  those 
judgments  stand  yet  to  disgrace  the  age  in  which  they  were  pronounced. 
Take,  for  instance,  the  case  of  Floyd,  in  the  reign  of  James  I.  He  was 
a  gentleman,  but  poor  enough  to  be  imprisoned  for  debt.  He  made 
some  flippant  expression  concerning  the  Elector-Palatine,  tt  excited 
the  intense  indignation  of  divers  persons  who  heard  it,  and  the  excitement 
spread  from  one  to  another,  until  at  last  he  was  dragged  before  Parlia- 
ment. They  h£Ul  no  jurisdiction  to  phnish  him.  His  offense  was  below 
the  competence  of  a  common  court;  it  was  no  otfense  at  all ;  it  was  a 
mere  slighting  expi*es8ion,  that  did  no  harm  and  was  not  intended  to  harm 
any  human  being;  bnt  in  otder  to  gratify  the  rage  of  the  populace,  the 
two  houses  of  Parliament  agreed  between  them  that  he,  shonld  be  pun- 
ished thus:  He  should  be  compelled  to  ride  on  horseback  through  the 
principal  thoroughfares  of  London,  on  two  different  days,  without  a  sad- 
dle, with  his  face  to  the  horse's  tail  and  with  the  tail  in  his  hand;  that 
on  bis  return  from  each  of  these  journevs  he  should  stand  in  the  pillory 
for  two  hours  to  be  pelted  by  the  mob;  that  he  should  be  whipped  upon 
bis  bare  back;  that  he  should  be  branded  in  the  forehead  with  the  letter 
£,  and  finally  he  should  be  kept  in  Newgate  prison  for  the  whole  of  his 
natural  life. 

That  was  not  done  by  a  set  of  barbarians.  The  greatest  of  that  time, 
among  them  the  wisest  men  of  any  time,  were  members  of  the  Parlia- 
ment that  inflicted  this  outrage  upon  humanity.  Among  others  was 
Coke,  the  father  of  the  common  law;  and  he  was  carried  away  by  the 
passion  of  the  multitude  in  the  wickedness. 

We  have  had  some  cases  in  this  country,  not  cases  in  which  anything 
like  this  which  I  have  recited  as  having  been  done  there  was  perpetrated ; 
but  here  in  1839,  or  thereabouts,  a  Mr.  Swartwout  was  charged  with 
being  a  defaulter  to  the  amount  of  $1,300,000.  He  was  not ;  he  had 
never  spent  or  appropriated  to  his  own  use  any  dollar  of  the  public 
money;  but  his  papers  were  in  a  state  of  utter  confusion;  he  was  not 
able  to  prove  his  innocence,  and  so  he  ran  away  incontinently.  Every- 
body believed  him  to  be  guilty,  including  both  political  parties.  Sup- 
pose he  had  been  tried  before  the  great  men  who  were  members  of  this 
body  in  1840  in  the  midst  of  that  exciting  presidential  election,  what 
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earthly  cbauce  would  be  have  had  of  escape  !  It  would  have  been  im- 
possible. 

There  are  other  instances  which  I  need  not  enainerate  of  strong  dela- 
sions.  Everybody  threatens  to  be  excessively  angry  unless  something 
be  done  with  the  gentleman  who  is  now  at  this  bar,  and  especially  our 
friends  in  the  House  of  Representatives  will  be  very  much  excited  by 
any  disappointment. 

Just  at  this  time  the  United  States  are  nearly  in  the  condition  of  one 
of  the  Roman  cities  about  the  beginning  of  the  second  century.  The 
public  authorities  had  sent  off  to  Africa  and  at  very  considerable  expense 
they  had  secured  and  brought  home  a  lion  of  great  strength  and  ferocity. 
Great  pleasure,  gratification  to  the  people,  was  expected  if  they  could 
only  get  a  man  for  the  lion,  but  it  seemed  for  a  while  as  if  there  might 
be  some  disappointment  about  that.  On  the  eve  of  the  day  when  the 
games  were  to  begin  somebody  caught  a  man  and  dragged  him  before 
the  magistrates,  charged  with  the  crime  of  Christianity.  He  was  con- 
victed. But  suppose  the  judges  had  refused  to  take  jurisdiction,  or, 
having  taken  jurisdiction,  had  acquitted  him  upon  the  ground  that  he 
was  a  good  pagan,  what  would  have  happened  to  the  judges?  They 
themselves  would  have  been  thrown  to  the  lion,  and  the  people  would 
have  had  their  sport  anyhow. 

What  do  these  examples  of  popular  fury,  and  legislative  ferocity  in 
consequence  of  the  popular  fury,  teach  us!  History,  says  Hume,  is 
philosophy  teaching  by  examples.  What  is  the  lesson  taught  us  by  all 
the  examples  we  know  in  the  history  of  this  country  and  of  past  times  t 
Why  this,  that  when  the  people  rage,  and  imagine  a  vain  thing,  and 
demand  the  sacrifice  of  a  victim  against  which  their  wrath  is  directed, 
that  is  the  very  time  that  you  should  not  take  cognizance  of  the  charge, 
that  you  should  wait  quietly  until  the  times  change.  It  teaches  that  you 
should  wait,  as  the  prophet  Elijah  waited  when  he  came  out  of  the  cave, 
until  the  earthquake  ceased  to  shake  the  mountain,  until  the  mighty 
wind  had  blown  past,  until  the  great  fire  had  burned  itself  out,  and  then 
listen  as  he  listened  for  'Hhe  still  small  voice"  that  speaks  of  justice, 
liberty,  law,  divine  and  human. 

We  have  a  very  recent  example  which  shows  that  legislative  bodies 
are  not  infallible,  although  they  are  composed  of  the  wisest,  virtuousest, 
discreetest,  best  men  in  the  world.  It  is  bat  a  few  days  ago  that  the 
House  of  Representatives  took  up  a  man,  and  without  jurisdiction,  with- 
out paying  the  slightest  attention  to  his  defense,  and  though  he  was  not 
guilty,  rushed  him  into  prison.  That  was  done,  remember,  by  a  House 
nearly  all  of  whose  members  had  distinguished  themselves  by  their 
devotion  to  their  great  principles  of  human  liberty,  habeas  corpus,  and 
the  right  of  trial  by  jurj'.  One  of  them,  only  two  or  three  weeks  after- 
ward, stood  up  on  his  feet  in  the  House  and  confessed  that  the  accusa- 
tion and  punishment  were  the  result  of  partisan  zeal  on  the  one  side  and 
partisan  timidity  on  the  other.  When  that  thing  can  be  done  by  a  House 
of  Representatives  so  illustrious  and  filled  with  so  many  great  and  dis- 
tinguished men,  it  surely  is  not  wrong  for  me  to  say  that  possibly  the 
same  thing  may  happen  here  where  distinguished  men  and  great  states- 
men are  equally  plenty. 

Now,  if  you  will  put  this  off  until  the  gentlemen  who  are  managers 
get  through  with  the  trial  which  they  are  conducting  against  my  client 
behind  his  back,  and  until  there  shall  be  no  further  political  occasion 
for  convicting  him,  when  there  shall  be  nothing  but  the  ends  of  justice 
to  answer,  you  will  pronounce  then  a  judgment  in  the  cause  which  will 
do  you  honor  and  save  him  from  great  wrong.    In  the  mean  time  I  beg 
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my  friends  at  the  other  table  not  to  let  their  zeal  run  away  with  them, 
not  to  be  troubled,  not  to  fret.  The  thing  will  all  come  right  in  dae 
time.  They  shall  have  their  day  and  their  hearing,  and  they  shall  get 
all  they  want  if  they  are  entitled  to  it.  In  the  mean  time  it  will  do 
thein  good,  I  am  sure,  to  sprinkle  some  cool  drops  of  patience  upon 
their  fiery  spirits. 

Mr.  Carpenter.  Mr.  President,  what  is  the  danger  to  the  State,  what 
is  the  calamity  impending  to  free  institutions  which  this  prosecution 
must  be  hastened  to  avert  f  What  great  end  is  to  be  secured  by  a  final 
trial  on  this  impeachment  at  this  session  that  cannot  as  well  be  attained 
by  a  trial  at  the  next  session  of  the  Senate  t  What  is  the  overwhelm- 
ing evil  this  proceeding  is  to  correct!  Is  any  public  officer  under- 
mining our  liberties  or  using  his  power  to  oppress  the  people,  and  who 
is  therefore  such  an  enemy  to  humanity  that  he  must  be  arrested  in  his 
wicked  career  by  an  almost  instantaneous  conviction  !  No  5  for  no  pub- 
lic officer  is  touched  by  this  proceeding.  It  contemplates  nothing  but 
the  infliction  of  political  disabilities  upon  a  private  citizen  of  the  State 
of  Iowa. 

This  is  unquestionably  a  great  court,  but  this  can  hardly  be  called  a 
great  cause.  Congress  has  been  constantly  engaged  for  many  years  in 
removing  political  disabilities  resulting  from  treason ;  not  mere  theo- 
retical and  constructive  treason;  not  the  preaching  of  a  sermon  con- 
taining tenets  not  fashionable  at  court,  like  that  for  which  a  clergyman 
was  once  impeached  in  England ;  not  merely  the  writing  of  essays  to 
satisfy  the  people  of  the  right  of  rebellion,  like  that  which  sent  Alger- 
non Sydney  to  ignominious  execution  ;  but  treason  defiant  and  organ- 
ized ;  treason  with  uplifted  crest  and  outstretched  arm  ;  treason  w  hich 
drenched  the  land  with  blood  and  darkened  our  homes  with  mourning. 
You  have  been  engaged  for  years  in  removing  political  disabilities  from 
men  guilty  of  such  treason,  quickening  them  with  capacity  for  political 
and  official  life,  until  they  have  at  last  gained  possession  of  the  south- 
ern wing  of  this  Capitol.  And  this  proceeding  is  their  first  signal 
exercise  of  authority ;  and  they  come  to  the  bar  of  this  court  heralded 
by  proclamations  and  surrounded  with  pageantry  which  fills  your  gal- 
leries when  nothing  is  to  be  done  but  the  filing  of  a  single  paper.  And 
all  this  to  fix  upon  a  citizen  of  Iowa,  a  Union  officer,  the  disabilities 
which  the  generosity  of  the  Korth  has  removed  from  offenders  in  the 
South. 

There  are  some  incidents  of  this  proceeding,  apparently  ordered  by 
Providence,  to  suggest  a  pause.  These  articles  of  impeachment  were 
served  upon  General  Belknap  at  five  o'clock  and  forty  minutes  in  the 
afternoon  of  the  6th  day  of  April,  1876.  On  the  6th  day  of  April, 
1862,  at  about  the  same  hour.  General  Belknap  was  in  the  forefront  of 
the  line  of  Union  troops  who  made  their  last  stand  and  rolled  back  the 
eonfederate  forces  on  the  bloody  field  of  Shiloh.  The  former  good  char- 
acter and  distinguished  services  of  the  respondent  may  not  avail  him 
on  the  final  question  of  innocence  or  guilt,  but  may  properly  be  consid- 
ered in  disposing  of  this  motion,  which  is  addressed  to  the  sound  dis- 
cretion, in  some  sense  the  grace  and  favor,  of  this  honorable  court. 

There  is  no  necessity  for  a  speedy  trial.  The  public  safety  is. in  no 
▼ay  in  peril.  No  officer  is  to  be  removed,  for  no  officer  is  touched  by 
these  proceedings.  The  prospect  is  not  brilliant  for  his  nomination  by 
the  President  for  any  office  pending  these  proceedings,  and  if  he  were 
nominated  the  Senate  would  probably  not  confirm  him.  Therefore  no 
Rreat  pnblic  interest  demands  an  immediate  trial.  In  the  case  of 
Btounfs  impeachment  the  trial  was  had  at  a  session  subsequent  to  that 
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at  which  the  articles  were  presented.  Judge  Peck's  trial  was  postponed 
to  a  subsequent  session  on  the  motion  of  Mr.  Webster.  And  in  this 
case,  whether  political  disabilities  shall  or  shall  not  be  laid  upon  Gen- 
eral Belknap  is  not  a  question  of  such  pressing  importance  that  its 
determination  cannot  be  postponed  to  a  calmer  hour.  Not  only  has 
General  Belknap  maintained  a  good  character,  but  he  has  rendered 
important  and  eminent  services  to  the  Bepublic,  and  he  stands  to-day 
with  honorable  place  in  history,  with  reputation  unquestioned  save  in 
regard  to  the  transaction  now  under  consideration,  testified  to  only  by 
a  single  witness,  aud  that  witness  the  feeble  tool  of  one  woman  bent  on 
the  destruction  of  another. 

Every  Senator  who  hears  me  knows  that  I  am  especially  estopped  to 
utter  one  disrespectful  word  to  this  body.  I  have  experienced  its  gen- 
erous kindness  so  often,  that  I  can  never  entertain  aught  but  the  highest 
respect  for  the  Senate  and  the  warmest  affection  for  its  members ;  and 
no  one  will  do  me  the  injustice  to  suppose  that  my  advocacy  of  this  mo- 
tion is  inspired  by  any  want  of  confidence  in  the  ability  or  integrity  of 
this  court.  But  I  remember  a  proceeding  in  this  body  some  years  ago 
in  which  a  Senator  was  on  trial,  and  I  happen  to  know  that  at  that  time 
another  Senator,  who  had  been  a  member  of  the  committee  which  re- 
ported the  case  to  the  Senate  and  had  what  was,  substantially,  a  judi- 
cial duty  to  perform  in  the  premises,  was  in  the  daily  receipt  of  numer- 
ous  letters  from  his  warmest  friends  and  leading  politicians  of  his  own 
party  at  home,  assuring  him  that  if  he  did  not  do  everything  in  his 
power  to  expel  the  accused  he  never  could  be  re-elected.  The  Senator 
thus  warned  pursued  the  course  which  his  convictions  dictated,  but  the 
predicted  consequence  was  realized. 

Of  course,  I  do  not  know  that  you,  Senators,  are  daily  receiving  such 
letters  in  regard  to  this  trial.  But  I  should  not  be  astonished  to  learn 
that  some  person,  unacquainted  with  the  proprieties  of  this  proceeding, 
had  written  a  similar  letter  to  some  Senators. 

The  coming  presidential  campaign  is  already  dawning  upon  us,  and 
will  increase  in  warmth  and  interest  day  by  day.  It  is  impossible  for 
this  court  to  sit,  amid  the  excitement  of  a  political  canvass,  entirely  un- 
affected by  political  influences ;  and  no  harm  can  come  to  the  public, 
while  the  respondent's  chances  of  impartial  justice  at  your  hands  would 
be  greatly  increased  by  postponement  of  this  trial  until  the  coming 
political  contest  shall  be  settled. 

We  all  know  what  the  next  campaign  is  to  be.  The  democrats,  who 
have  been  so  long  out  of  office,  rely  upon  the  watch-word  "  anti-corrup- 
tion" to  win  the  people  to  their  support.  This  the  republicans  must 
meet  by  exhibiting  greater  detestation  of  corruption  than  the  democrats 
profess.  The  democrats  can  only  exhibit  their  virtue  by  finding  corrup- 
tion in  the  republican  party  to  be  rebuked,  and  republicans  can  exhibit 
their  virtue  only  by  out-Heroding  Herod  in  punishment  of  whatever 
corruption  democrats  may  pretend  to  find.  Both  parties  are  therefore 
interested  in  making  the  most  of  the  alleged  misconduct  of  the  respond- 
ent. The  democrats  have  found  nothing,  in  all  their  investigations, 
against  any  other  officer,  and  nothing  against  the  respondent  except 
the  particular  matter  set  out  in  these  articles  of  impeachment,  and 
that  alleged  by  only  one  witness,  and  he  durst  not  remain  in  the  country 
twenty -four  hours  after  he  had  testified.  The  campaign,  therefore,  must 
turn  upon  the  guilt  or  innocence  of  Belknap,  both  parties  being  inter- 
ested to  establish  his  guilt.  He  will  therefore  be  made  the  object  of 
attack  from  every  stump,  in  every  newspaper,  and  in  every  hamlet  in 
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the  land.     And  the  question  is,  whether  this  is  a  favorable  tiioe  for  him 
U)  receive  a  perfectly  calm  and  dispassionate  triaL 

Consider  what  ha8  already  transpired.  A  report  was  made  by  a  commit- 
tee to  the  Hoase  of  Bepresentatives  about  three  o'clock  in  the  afternoon 
rf  Apiil  2, 1876.  The  committee  had  no  authority  to  make  the  investiga- 
tion or  the  report ;  but  the  tenor  of  the  report  was  so  grateful  to  the 
House  that,  withoat  printing  the  testimony,  and  under  the  stress  of 
tbe  previoas  qoeation,  amid  a  scene  of  excitement  and  confusion  which 
the  Speaker  characterized  as  '^  disgraceful  disorder,"  the  impeachment 
was  carried  by  a  ananiroous  vote.  It  is  worthy  of  remark,  as  evincing 
the  excitement  of  the  hour,  that  one  of  the  firmest  and  ablest  lawyers 
of  the  House,  one  of  the  honorable  managers  now  present,  after  de- 
claring that  the  House  had  no  authority  to  impeach  Mr.  Belknap,  then 
<mt  of  office,  was  so  carried  away  as  to  vote  in  favor  of  impeachment. 

After  this  remarkable  proceeding  on  the  part  of  the  House,  the  At- 
torney-General, a  mild-mannered  gentleman,  with  a  kind  heart  and  high 
sense  of  propriety,  was  so  excited  by  the  fear  that  a  democratic  House 
▼as  getting  ahead  of  a  republican  administration,  that  in  open  defiance 
of  the  Ck>iistitution,  which  declares  that  ^Hhe  right  of  the  people 
to  be  secure  in  their  persons,  houses,  papers,  and  effects  against  unrea- 
sonable searches  and  seizures  shall  not  be  violated,  and  no  warrant  shall 
issue  bnt  npon  probable  cause  supported  by  oath  or  affirmation,  and 
particularly  describing  the  place  to  be  searched  and  the  person  or  things 
to  be  seized,''  without  oath  or  affirmation  establishing  probability  of 
guilt  and  without  warrant  issued  for  arrest,  issued  his  lettre  de  cachet 
to  the  chief  of  a  band  of  detectives  belonging  to  the  Treasury  Depart- 
ment to  exercise  the  strictest  surveillance  over  the  respondent.  And  in 
pursuance  of  this  despotic  and  void  order  Belknap^s  house  was  sur- 
rounded with  armed  policemen  and  filled  from  cellar  to  garret  with  these 
detectives.  The  Attorney-General  had  no  more  authority  to  seize  Bel- 
knap's boose  and  Imprison  him  therein  than  Belknap  had  to  ^prison 
the  Attomey-C^enera),  and  no  more  authority  than  had  any  private  citizen 
to  thus  imprison  them  both. 

And,  apart  from  the  motive  which  inspired  it,  this  proceeding  of  the 
Attorney-General  is  as  much  more  deserving  of  impeachment  than  the 
transaction  set  ont  in  these  articles  as  the  violation  of  a  plain  provision 
of  the  Constitution  in  favor  of  the  people's  rights  is  more  dangerous  to 
iib^ty  than  the  violation  of  a  particular  penal  statute.  This  proceed- 
ing of  the  Attorney-General,  however,  is  only  mentioned  to  show  how 
pohdcal  excitement  could  overcome  the  prudence  of  a  high  executive 
officer  and  transfopm  the  head  of  the  Department  of  Justice  into  a'min- 
ister  of  injustice. 

Let  this  t^al  go  over  until  the  political  contest  shall  be  ended.  The 
respondent  w411  not  attempt  to  escape ;  will  not,  like  bis  acoosers,  flee 
into  Canada;  bnt  will  he  present  whenever  this  court  requires  his 
presence. 

My  colleagne  has  referred  to  the  case  of  Swartwout,  and  it  is  full  of 
instmction  for  the  present  hour.  He  was  accuEOd  of  unparalleled  dis- 
bcmesty  in  office.  And  his  supposed  dishonesty  has  given  a  new  word 
to  our  language.  ^^  Swiurtwouting"  is  equivalent  to  embezzlement  and 
official  peculation.  He  was  set  npon  by  pamphlets  and  speeches,  politi- 
eal  vitup^^tion  and  popular  denunciation ;  the  press  opened  upon  him 
Uke  the  Bnssian  artillery  upon  the  fated  six  hundred,  and  ^^  volleyed 
and  thundered  "  until  Swartwout,  in  titter  consternation,  sought  safety 
bevond  the  'seas.  There  he  remained  until  the  presidential  campaign 
was  closed,  the  public  mind  had  resumed  the  normal  state,  the  storm 
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had  sabsided,  and  the  uproar  ceased.  Then  he  retamed,  and  upon  a 
deliberate  and  honest  settlement  of  his  accounts  it  was  ascertained  that, 
so  far  from  his  having  been  a  defaulter,  the  Government  was  indebted 
in  a  small  sum  to  him. 

This  lesson  ought  not  to  be  lost  upon  the  lovers  of  justice  when,  in 
the  hour  of  high  political  need,  a  victim  is  singled  out  to  be  pursued  to 
the  death — when  a  citizen  is  required  as  a  scape-goat  for  a  party. 

When  we  come  to  consider  the  final  issues  in  this  case,  if  we  ever 
reach  them,  then  the  considerations  which  we  now  urge  may  be  unim- 
portant. But  upon  this  question.  When  shall  Belknap  be  tried  f  his 
former  good  character  and  honorable  public  services  are  properly  urged 
upon  the  court ;  for  surely  such  a  man  should  be  denied  nothing  which 
may  secure  to  him  the  calmest,  most  impartial  trial.  And  then,  if  for 
the  imprudence  of  others  justice  can  only  be  appeased  by  the  disgrace 
of  one  who  has  rendered  such  service  and  bears  such  honors,  so  be  it. 
But  let  this  great  act  of  justice  proceed  from  deliberate  judgment,  and 
do  not  let  it  stand  in  our  history  as  an  instance  of  political  injustice  to 
crimson  the  cheeks  of  our  children  with  shame. 

Mr.  Edmitnds.  Mr.  President,  with  a  possible  view  of  saving  time,  I 
move  that  the  Senate  withdraw  for  consultation. 

The  President  |?ro  tempore.  The  Senator  from  Vermont  moves  that 
the  Senate  now  withdraw  for  deliberation. 

A  division  was  called  for. 

The  President  |?ro  tempore.  On  the  motion  to  retire  the  roll  call  will 
proceed,  a  division  being  called  for. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  35,  nays 
24}  as  follows: 

Yeas — Messrs.  Anthony,  Bayard,  Bopy,  Booth,  Bumside,  Cameron  of  Wisconsin,  Caper- 
ton,  Christiaucy,  Cockrell,  Conover,  Cooper,  Crag^in,  Davis,  Eaton,  Edmunds,  Goldthwaite, 
Hamilton,  Key,  McCreery,  McDonald,  McMillan,  Merrimon,  Monrill  of  Vermont,  Morton, 
Norwood,  Ogleeby,  Randolph,  Ransom,  Robertson,  SauUbary,  Sharon,  Stevenson,  Thnrman, 
Wadleigh,  and  Weft— 35. 

Nays — Messrs.  Allison,  Boutwell,  Cameron  of  Pennsylvania,  Conkling,  Dawes,  Dennis, 
Frelingbnysen,  Hamlin,  Harvey,  Howe,  Ingalls,  Jones  of  Florida,  Jones  of  Nevada,  Kelly, 
Logan,  Maxey,  Mitchell,  Morrill  of  Maine,  Patterson,  Sargent,  Sherman,  Spencer,  Windom, 
and  Withers— 24. 

Not  Voting — Messrs.  Bruco,  Clayton,  Dorsey,  English,  Ferry,  Gordon,  Hitchcock,  Ker- 
nan,  Paddock,  Wallace,  Whyte,  and  Wright — 12. 

The  President  pro  tempore.  The  Senate  orders  a  retirement  for  con- 
sultation. 

Mr.  Manager  Hoar.  Mr.  President,  before  the  Senate  retires,  I  ask  its 
consent  to  call  attention  to  one  other  matter,  and  that  is  that  the  Senate 
will  consider  whether  the  rule  of  parliamentary  law  which  prohibits  the 
discussion  in  the  Senate  of  what  has  taken  place  in  the  House  of  Repre- 
sentatives is  a  rule  governing  the  proceedings  of  this  trial,  in  order  that 
the  managers  who  represent  the  House  may  govern  themselves  accord- 
ingly, lam  led  toalludetothe  subject  from  the  fact  that  one  of  the  learned 
counsel  has  been  permitted  to  state  that  a  scene  of  disorder  took  place 
in  the  other  branch  of  Congress  on  a  certain  occasion  to  which  he  re- 
ferred. I  do  not  make  any  motion  upon  this  subject,  but  desire  to  call 
the  attention  of  the  Senate  to  the  matter,  that  we  may  understand  what 
our  rights  and  duties  are  in  the  premises. 

Mr.  Cabpenteb.  Mr.  President,  in  behalf  of  the  defendant  we  wish 
to  say  that  before  that  very  important  question  shall  be  decided  by  the 
Senate  we  desire  to  be  heard  upon  it. 

The  President  pro  tempore.  The  Senate  will  now  retire.* 

The  Senate,  at  two  o'clock  and  fifty-five  minutes  p.  m.,  retired  to  the 
conference  chamber. 
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The  Senate  having  been  called  to  order  in  the  conference  chamber, 

The  President  pro  tempore  stated  the  qnestion  to  be  on  the  motion 
for  continuance  sabmitted  by  Mr.  Carpenter,  of  counsel  for  the  respond- 
ent 

Mr.  Edmunds  moved  that  the  motion  of  the  respondent  to  postpone 
the  farther  hearing  of  the  impeachment  until  the  first  Monday  in  De- 
eembernext  be  denied. 

After  debate, 

Mr.  Sherman  moved  to  substitute  for  Mr.  Edmunds's  motion  "  that 
the  President  pro  tempore  ask  the  managers  if  they  desire  to  be  heard 
on  the  pending  motion  of  Mr.  Carpenter,  of  counsel  for  respondent.'' 

Mr.  Merrimon  moved  that  the  Senate  return  to  its  chamber  without 
action  5  on  which  motion  the  question,  being  taken  by  yeas  and  nays, 
resulted — yeas  30,  nays  30 ;  as  follows  : 

Yeas — Messrs.  AIJIbod,  Bogj,  Boutwell,  Cameron  of  Wisconsin,  Conklin^,  Conover, 
Cragin,  Dawes,  Dennis,  Ferry,  Hamlin,  Ingalls,  Jones  of  Florida,  Jones  of  Nevada,  Logan, 
Merrimon,  Mitchell,  Morrill  of  Maine,  Morrill  of  Vermont,  Oglesby,  Paddock,  Patterson, 
Kansom,  Robertson,  Sargent,  Sharon,  Sherman,  Spencer,  West,  and  Windom — 30. 

Nays — ^Messrs.  Bayard,  Booth,  Bamside,  Cameron  of  Pennsylvania,  Caperton,  Chris- 
tiancy,  Cockrell,  Cooper,  Davis,  Eaton,  Edmunds,  Goldthwaite,  Hamilton,  Harvey,  Hitch- 
cock, Howe,  Kelly,  Key,  McCreery,  McDonald,  McMillan,  Maxey,  Morton,  Norwood,  Ran- 
dolph, Saulsbary,  Stevenson,  Thurman,  Wadleigh,  and  Withers — 30. 

Not  Voting— Messrs.  Anthony,  Bruce,  Clayton,  Dorsey,  English,  Frelinghnysen,  Gordon, 
Keman,  Wallace,  Wbyte,  and  Wiight— 11. 

So  the  motion  was  not  agreed  to. 

The  qnestion  recnrriDg  on  the  amendment  of  Mr.  Sherman,  the  yeas 
were  28,  and  the  nays  31  ]  as  follows  : 

Yeas — ^Messrs.  Allison,  Bogy,  Boutwell,  Cameron  of  Wisconsin,  Conover,  Cragin,  Dawes, 
Deonis,  Ferry,  Frelinfrhuysen,  Hamlin.  Ingalls,  Jones  of  Florida,  Jones  of  Nevada,  Logan, 
McCreery,  Merrimon,  Mitchell,  Morrill  of  Maine,  Morrill  of  Vermont,  Patterson,  Kandolph, 
fianaom,  Robertson,  Sharon,  Sherman,  Spencer,  and  Windom — ^28. 

Nats — Messrs.  Bayard,  Booth,  Bamside,  Cameron  of  Pennsylvania,  Caperton,  Chris- 
tiascy,  Cockrell,  Cooper,  Davis,  Eaton,  Edmunds,  Ooldthwaite,  Hamilton,  BLarvey,  Hitch- 
cock, Howe.  Kelly,  Key,  McDonald,  McMillan,  Maxey,  Morton.  Norwood,  Ogleshy,  Sar- 
grat,  Saulsbary,  Stevenson,  Thurman,  Wadleigh,  West,  and  Withers — 31. 

Not  Yotino — Messrs.  Anthony,  Bruce,  Clayton,  Conkling,  Dorsey,  English,  Gordon,  Ker- 
nan.  Paddock,  Wallace, Whyte,  and  Wright—12. 

So  the  amendment  was  rejected. 

The  qnestion  recurring  on  the  amendment  of  Mr.  Edmonds,  the  yeas 
were  59,  and  the  nays  0 ;  as  follows : 

Yeas — Messrs.  Allison,  Anthony,  Bayard,  Bogy,  Booth,  Boutwell,  Bumside,  Cameron  of 
Pennsylvania,  Cameron  of  Wisconsin,  Caperton,  Christiancy,  Cockrell,  Conkling,  Conover, 
Cooper,  Davis,  Dennis,  Eaton,  Edmunds,  Ferry,  Frelinghnysen,  Goldthwaite,  Hamilton, 
Hamlin,  Harvey,  Hitchcock,  Howe,  Ingalls,  Jones  of  Florida,  Jones  of  Nevada,  Kelly, 
Key,  Logan,  McCreery,  McDonald,  McMillan,  Maxey,  Merrimon,  Mitchdl,  Morrill  of 
Miune,  Morrill  of  Vermont,  Norwood,  Oglesby,  Paddock,  Patterson,  Randolph,  Ransom, 
Robertson,  Sargent,  Saulsbury,  Sherman,  Stevenson,  Thurman,  Wadleigh,  West,  Whyte , 
Windom,  and  Withers— 59. 

Not  yoTiHO— Messrs.  Bruce,  Clayton,  Cragin,  Dawes,  Dorsey,  English,  Gordon,  Keman, 
Shanm,  Spencer,  Wallace,  and  Wright— 12. 

So  the  motion  was  agreed  to. 

At  fonr  o'clock  and  thirty-five  minntes  p.  m.  the  Senate  returned  to 
the  Senate  Chamber,  and  the  President  ^ro  tempore  took  the  chair. 

The  President  pro  tempore,  ;The  presiding  officer  is  directed  to 
state  to  the  connsel  for  the  respondent  that  their  motion  is  denied. 
The  qnestion  now  recurs  on  the  motion  submitted  by  the  managers  on 
the  part  of  the  Honse  of  Kepresentatives.  Do  the  counsel  on  the  part 
of  the  respondent  desire  to  be  heard  upon  it  f 

Mr.  Blaib.  We  wish  to  be  heard  on  that  motion. 

4  B 
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Mr.  Setebman.  Let  the  motion  be  read. 

The  President  j>ro  tempore.  The  Secretary  will  report  the  motion. 

The  Secretary  read  as  follows : 

On  motion  of  the  managfers, 

Ordtredy  That  the  evidence  on  the  questions  pertaining  to  the  plea  to  the  jurisdiction  of  this 
court  be  ipven  before  the  arguments  relating  thereto  are  heard,  and  if  such  plea  is  overruled, 
that  the  defendant  be  required  to  answer  the  articles  of  impeachment  within  two  dajs,  and 
the  House  of  Representatives  to  reply,  if  they  deem  it  necessary,  within  two  days,  and  that 
the  trial  proceed  on  the  next  day  after  the  joining  of  issue. 

The  President  pro  tempore.  The  Senate  will  now  hear  the  counsel 
for  the  respondent. 

Mr.  Blair.  Mr.  President 

Mr.  Anthony.  Mr.  President,  if  the  counsel  will  give  way,  I  move 
that  the  Senate  sitting  as  a  court  of  impeachment  adjourn  until  to-mor- 
row at  half  past  twelve  o'clock. 

The  motion  was  agreed  to :  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  adjourned  until  to-morrow  at  half  past  twelve  o'clock. 


Friday,  April  28, 1876. 

The  President  pro  tempore  having  announced  that  the  time  had  ar- 
rived for  the  consideration  of  the  articles  of  impeachment  against  Will- 
iam W.  Belknap, 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  respondent  appeared  with  his  counsel,  Mr.  Blair  and  Mr.  Carpen- 
ter. 

The  President  pro  tempore.  The  Secretary  will  notify  the  House  of 
Representatives  that  the  Senate  is  now  ready  to  receive  the  managers 
and  the  House,  provision  being  made  for  their  accommodation. 

At  twelve  o'clock  and  thirty-six  minutes  p.  m.  the  Sergeant-at-Arms 
announced  the  presence  of  the  managers  of  the  impeachment  on  the 
part  of  the  House  of  Representatives,  and  they  were  conducted  to  the 
seats  provided  for  them. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  yes- 
terday sitting  for  the  trial  of  the  impeachment. 

The  President  pro  tempore.  The  Senate  is  now  ready  to  proceed 
with  the  trial.  The  Secretary  will  report  the  pending  motion  submitted 
by  the  managers  on  the  part  of  the  House  of  Representatives. 

The  Secretary  read  as  follows : 

In  the  Senate  of  the  United  States  sitting  as  a  couH  of  impeachment. 
Tub  XJwited  States  op  America 

William  W.  Belknap. 

On  motion  of  the  managers, 

Ordered^  That  the  evidence  on  the  questions  pertaining  to  the  plea  to  the  jurisdiction  of 
this  court  he  given  hefore  the  arguments  relating  thereto  are  heard,  and,  if  such  plea  is  over- 
ruled, that  the  defendant  be  required  to  answer  the  articles  of  impeachment  within  two  days, 
and  the  House  of  Representatives  to  reply,  if  they  deem  it  necessary,  within  two  days,  and 
that  the  trial  proceed  on  the  next  day  after  the  joining  of  issue. 

The  President  pro  tempore.  Are  the  maDagers  ready  to  go  on  f 

Mr.  Manager  Lord.  Mr.  President,  I  think  the  managers  presented 
yesterday  on  that  question  all  that  they  desire  to  submit  at  the  present 
time  until  the  other  side  are  heard. 

The  President  pro  tempore.  Do  gentlemen  of  counsel  desire  to  be 
heard  t 

Mr.  Carpenter.  Mr.  President  and  Senators,  the  same  reason  which 
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induced  ns  to  move  yesterday  for  a  coutinatfiice  of  the  trial  of  this  oaase 
until  after  the  coming  political  campaign  induces  ns  now,  since  the  Sen- 
ate has  determined  to  try  this  canse  at  the  present  term,  to  hnrry  it 
forward  as  fast  as  we  can  before  the  political  farnace  becomes  heated 
seven  times  hotter  than  its  wont.  I  therefore  say  to  the  Senate  that  we 
shall  ask  no  unnecessary  delay  in  this  case ;  we  shall  interpose  no  dilatory 
plea  or  motion  which,  in  our  judgment,  is  not  essential  to  the  merits  of 
the  case,  and  shall  do  everything  in  our  power  to  speed  the  trial  and 
terminate  it  as  soon  as  possible,  having  due  regard  to  the  importance  of 
the  cause  and  to  the  proper  defense  of  this  respondent. 

The  first  part  of  this  order,  ^^  That  the  evidence  on  the  questions  per- 
taining to  the  plea  to  the  jurisdiction  of  this  court  be  given  before  the 
arguments  relating  thereto  are  heard,''  we  have  no  objection  to.  It  is  a 
matter  of  total  indifference  to  us  what  is  the  order  which  the  Senate 
may  make  in  that  particular.  Whether  the  testimony  shall  be  taken 
and  the  argument  on  the  facts  and  the  law  in  regard  to  the  jurisdiction 
of  the  court  be  heard  together,  or  whether  they  shall  be  proceeded  with 
at  different  times,  is  a  matter  of  indifference  to  us. 

To  the  residue  of  the  order,  however,  we  do  seriously  object  upon 
several  grounds.  In  the  first  place,  we  object  to  the  managers  control- 
ling this  case  on  both  sides.  We  are  perfectly  willing  that  they  should 
ask  sach  orders  as  they  please  for  their  own  government  and  their  own 
pleadings;  but  we  object  to  their  fixing  or  asking  any  order  in  regard 
to  our  pleadings.    This  part  of  the  order  is : 

And  if  sach  plea  is  overmled,  that  the  defendaxvt  he  required  to  answer  the  articles  of 
impeachment  within  two  days. 

I  suppose  that  means  answer  the  articles  on  the  merits. 

And  the  Honse  of  Bepresentativ^  to  reply,  if  thej  deem  it  necessary,  within  two  days ; 
and  that  the  trial  proceed  on  the  next  day  after  the  joining  of  issue. 

I  submit  to  this  honorable  court  that  a  proper  reply  to  the  managers 
of  the  House  in  regard  to  this  part  of  the  proposed  order  would  be  the 
famous  reply  which  Coke  made  to  the  king:  '^When  the  question  arises 
and  is  debated,  I  will  do  what  is  fit  and  proper  for  a  judge  to  do :  and 
farther,  I  decline  to  pledge  myself  to  your  majesty."  When  this  plea  to 
tiie  jurisdiction  AsM  be  disposed  of,  the  defendent  may  demur  to  the 
articles  of  impeachment,  cr  may  not,  as  he  shall  be  advised ;  and  what 
will  be  the  circumstances  of  this  court,  or  of  the  counsel,  or  even  of  the 
managers,  who,  although  numerous,  are  not  incorporated  and  are  still 
mortal,  this  court  cannot  to-day  determine.  They  may  not  want  to 
make  their  reply  to  whatever  we  may  say  so  speedily  as  they  now 
think. 

In  the  next  place,  if  the  court  please,  while  as  I  say  we  shall  not  at- 
tempt to  make  any  delays  in  this  case  beyond  what  are  absolutely 
necessary,  the  argument  of  the  question  of  the  jurisdiction  of  this  court 
cannot  be  made  properly  on  the  day  indicated  in  this  order.  The  de- 
fendant has  been  compelled  to  employ  counsel,  and  the  counsel  whom  he 
has  employed  have  been  actively  engaged,  were  at  the  time  of  their  re- 
tainer, and  have  been  ever  since,  in  other  professional  employments  in 
which  they  were  previously  engaged.  The  Supreme  Court  of  the  United 
States  has  been  in  session  all  the  time  and  is  still  in  session.  Other 
courts  in  the  States  where  Judge  Black  has  had  engagements  have  been 
in  session  also,  and  he  has  been  compelled  to  be  absent  from  Washing- 
ton most  of  the  time.  Mr.  Blair  has  also  been  engaged  in  the  Supreme 
Court  and  in  other  professional  employments.  Therefore  it  has  been 
impossible  for  us  up  to  the  present  time  to  do  more  in  this  case  than  to 
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attend  to  its  curreDt  necessities.  We  have  had  no  opportunity  to  make 
any  preparation  for  the  argument  of  what  in  my  belief  is  the  gravest 
qi^estion  ever  presented  to  a  tribunal  in  this  country,  namely,  whether 
this  Senate  has  an  undefined  criminal  jurisdiction  over  forty  million 
people. 

There  is  another  practical  difficulty  that  has  been  in  onr  way,  which 
was  mentioned  yesterday,  and  that  is  that  all  the  books  on  the  subject 
are  out  of  the  Library,  being  examined,  1  suppose,  by  the  committees 
of  the  House  or  by  Senators,  and  we  have  therefore  had  no  opportunity 
to  reach  the  books  which  we  desire  to  examine  previous  to  this  argument; 
and  every  lawyer  in  the  Senate  knows  that  such  a  question  cannot  be 
properly  prepared  on  our  side  without  a  thorough  examination  of  the 
authorities,  the  matters  of  law  decided  in  other  tribunals,  and  the  his- 
tory of  the  proceedings  in  England  from  which  we  have  borrowed  this 
procedure. 

I  wish  in  this  connection  to  say  to  the  court  that  we  cannot  be  ready 
to  present  our  side  of  this  question,  and  properly  present  it  as  the  im- 
portance of  the  question  requires,  present  it  as  is  due  to  this  court,  due 
to  ourselves,  and,  above  all,  due  to  our  client,  in  less  than  two  weeks. 
We  therefore  ask  that  this  matter  may  be  postponed  until  two  weeks 
from  to-day ;  and  after  that,  unless  in  case  of  sickness  or  some  calamity 
which  cannot  be  foreseen,  I  think  we  shall  ask  for  no  other  delays  except 
in  the  necessary  preparation  of  pleadings  or  otherwise  as  will  be  con- 
ceded to  be  entirely  proper. 

In  connection  with  the  requ^t  that  we  shall  have  two, weeks  to  pre- 
pare for  this  argument,  I  repeat  my  assurance  that  it  is  not  for  delay ; 
it  is  not  to  waste  the  time  of  the  court ;  and  it  will  not  have  that  effect, 
for  I  understand  you  have  some  things  to  do  besides  hearing  this  case — 
I  refer  to  your  legislative  business — and  onr  only  object  is  to  be  able 
to  present  the  question  as  its  importance  demands. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  I  desire  to  call  the 
attention  of  this  court  to  the  proceedings  had  on  the  17th  of  the  pres- 
ent month.  I  do  not  intend  in  the  least  to  call  in  question  the  good 
fEiith  of  the  counsel  who  has  just  addressed  this  tribunal,  but  I  may  re- 
fer to  what  I  am  about  to  refer  to,  in  order  to  show  this  court  the  good 
faith  of  the  managers  in  making  this  motion.  On  the  17th  of  the  pres- 
ent month  this  occurred.    The  Chief  Clerk  read : 

**  The  managers  on  the  part  of  the  Hoase  of  Representatiyes  request  a  copy  of  the  plea 
filed  hy  W.  W.  Belknap^  late  Secretary  of  War,  and  the  House  of  Representatives  desires 
time  until  Wednesday,  the  19th  instant,  at  one  o'clock,  to  consider  what  replication  to  make 
to  the  plea  of  the  said  W.  W.  Belknap,  late  Secretary  of  War." 

The  PRBsmBNT  pro  tempore.  Senators,  you  have  heard  the  motion  of  the  managers. 
Those  t^ho  concur  will  say  ay ;  those  who  non-concur  will  say  no,  [putting  the  question.] 
The  ayes  have  it ;  the  Senate  so  orders. 

The  Chair  will  ask  the  gentlemen  counsel  for  the  respondent  if  they  will  be  ready  to  pro- 
ceed at  the  time  named  in  the  motion  submitted  by  the  managers  f 

The  learned  counsel  who  has  just  addressed  the  court  answered : 

That  will  depend  entirely  upon  what  the  managers  do.  We  cannot  anticipate.  If  they 
do  what  we  suppose  they  will  do,  we  shall  be  ready.  If  not,  we  shall  have  to  consider 
what  we  will  do  next. 

Now,  if  the  court  please,  this  answer  of  the  counsel  was  supposed  to 
refer  to  a  general  replication  ;  in  other  words,  he  said  in  substance  to 
this  tribunal  that  if  the  managers  put  in  a  general  replication  he  would 
be  ready  to  go  on  with  the  argument.  At  least,  so  we  understood :  and 
it  is  difficult  for  me  at  the  present  time  to  give  any  other  possible  in- 
terpretation. The  counsel  could  not  have  intended  to  trifle  with  this 
court.    He  could  not  have  said  that  he  would  be  ready  to  go  on  pro- 
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Tided  we  were  ready  to  come  in  here  and  abandon  this  impeachment. 
Therefore  all  that  he  conld  have  intended,  in  onr  judgment,  was  this : 
"If  the  managers  put  in  a  general  replication  to  the  plea  of  the  defend- 
ant, then  and  in  that  case  we  shall  be  ready  to  go  on  immediately  upon 
that  qaestion." 

We  did  not  put  in  simply  a  replication  relating  to  the  principal  ques- 
tion ;  we  put  in  something  more  than  a  general  replication,  namely,  a 
special  replication,  and  therefore  the  counsel  is  not  bound  to  go  on  un- 
der his  statement. 

Bat  this  is  the  point :  The  counsel  says  he  wants  time  to  prepare, 
because  the  question  to  be  decided  by  this  court  is  whether  it  has  crim- 
inal jurisdiction  over  forty  millions  of  people.  That  question  would  be 
presented  by  the  general  replication,  and,  if  the  counsel  would  have 
been  ready  on  the  19th  day  of  the  present  month  to  argue  that  ques- 
tion, why  is  he  not  ready  now  f 

Let  me  call  the  attention  of  the  Senate  for  a  moment  to  the  other 
qnestions  bearing  on  this  matter,  contained  in  the  special  replication. 
In  this  special  replication  three  issues  are  tendered.  In  the  first  place, 
the  replication  affirms  that  William  W.  Belknap  was  in  office  until  and 
inclnding  the  2d  day  of  March — the  day  upon  which  he  was  impeached. 
We  also  affirm  that  the  House  of  Eepresentatives  through  a  proper 
committee  bad  taken  jurisdiction  of  the  case,  and  that  the  impeach- 
ment proce^ings  were  pending  when  the^  defendant  resigned.  We 
also  affirm  that  the  defendant  resigned  to  avoid  the  impeachment ;  and 
allow  me  to  call  the  attention  of  the  court,  in  passing,  to  the  rejoinder 
of  the  defendant,  in  which  he  substantially  admits  that  he  resigned  for 
the  purpose  of  avoiding  the  impeachment.  He  gives  another  reason 
for  it,  it  is  true,  than  guilt;  but  no  matter,  the  fact  is  substantially  ad- 
mitted in  his  rejoinder  that  he  resigned  for  the  purpose  of  avoiding 
this  impeachment.  Therefore  there  will  be  no  great  difficulty  in  regard 
to  the  question  of  fact  raised  on  that  part  of  the  rejoinder  to  our  repli- 
cation. 

Then,  on  the  second  question,  the  proceedings  before  the  House  of 
Bepresentatives,  they  are  very  easily  proved ;  and  as  to  the  question  of 
whether  he  was  in  office  on  that  particular  day,  it  is  a  matter  of  history 
that  he  did  not  resign  until  the  2d  of  March,  and  therefore  he  was  in 
office  on  that  particular  day. 

Now,  if  the  court  please,  the  questions  relating  to  these  facts :  first, 
the  question  relating  to  the  defendant's  power  to  evade  the  Constitu- 
tion and  the  punishment  of  the  Constitution  by  resigning;  second,  the 
question  relating  to  dividing  a  day  into  fractions ;  third,  the  question 
relating  to  the  proceedings  before  the  House  of  Bepresentatives,  that 
is  to  say,  the  relation  of  the  impeachment  to  the  commencement  of  the 
proceedings;  and  also  another  question  as  to  the  effect  of  the  adoption 
of  those  proceedings  by  the  House  of  Bepresentatives — all  these  are 
qnestions,  I  say,  with  which  all  lawyers  are  familiar,  more  or  less ;  and 
certainly  the  distinguished  counsel  on  the  other  side  must  be  familiar 
with  all  these  questions. 

As  will  be  seen,  the  facts  pertaining  to  these  questions  are  within  a 
▼ery  narrow  compass,  can  be  easily  educed  and  easily  considered.  If 
we  understood  rightly  the  suggestions  of  counsel  on  yesterday,  they 
elaim  to  be  thoroughly  familiar,  all  of  them,  with  what  has  transpired 
before  the  committee  of  the  House  and  what  has  transpired  in  the 
House  of  Bepresentatives.  However  unjustly  they  stated  these  facts, 
however  erroneously,  nevertheless  they  will  undoubtedly  hold  on  to 
their  present  view  in  regard  to  them  until  they  are  convinced  by  the 
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evidence ;  and  therefore  it  is  that  under  these  circnmstances  the  man- 
agers feel  constrained,  being  ready  here  to-day  with  the  witnesses,  to  ask 
this  court  to  go  on  with  the  trial  and  take  the  testimony  bearing  on  the 
question  of  jurisdiction ;  and  after  the  testimony  is  in,  it  will  be  in  the 
discretion  of  the  court  to  grant  one,  two,  three,  or  more  days,  or  longer 
time;  I  mention  this  number  of  days  as  sufficient  in  my  judgment  for 
counsel  to  prepare ;  but  it  will  of  course  be  in  the  discretion  of  the 
court  to  grant  such  further  time  as  the  court  may  deem  proper. 

Mr.  Gabpenteb.  Mr.  President,  I  ask  permission  to  say  a  word  in 
reply  to  the  argument  of  the  honorable  manager  so  far  as  it  relates  to 
me  personally.  After  we  had  filed  our  plea,  and  the  managers  had 
asked  time  to  reply,  the  President  inquired  of  the  counsel  for  the  de- 
fens<^  if  they  would  be  ready  to  proceed  after  the  managers  had  filed 
their  replication.  To  that  I  replied  that  if  the  managers  did  what 
we  supposed  they  would,  we  should  be  ready  to  proceed — not  proceed 
to  argue  any  question;  not  proceed  to  take  testimony;  but  proceed 
to  file  a  counter-pleading;  and  I  had  then  with  me  (supposing  that 
they  would  demur  to  our  plea,  which  stated  nothing  but  facts)  a 
joinder  in  demurrer.  If  they  had  filed  their  demurrer  that  day,  I 
should  have  filed  the  joinder  in  demurrer  the  next  moment.  My  reply 
simply  was  that  we  should  be  ready  to  proceed  on  that  day  if  they  did 
what  we  supposed  they  would ;  that  is,  if  they  demurred  to  our  plea  we 
should  be  ready  to  join  in  demurrer.  !No  question  was  asked  as  to  when 
we  should  be  ready  to  proceed  with  the  actual  trial. 

Everything  done  here  is  a  proceeding  in  the  trial.  When  this  court 
by  its  order  directed  that  the  trial  should  proceed  on  the  27th,  what 
was  intended?  Simply  that  the  next  step  should  then  be  taken. 
The  motion  to  continue  it  over  this  session  was  a  proceeding  iu  the 
trial.  We  proceeded  with  the  trial  all  that  day,  and  are  proceeding  to- 
day ;  but  to  proceed  with  the  trial,  and  to  be  ready  to  argue  a  particular 
question,  are  very  different  things. 

The  honorable  managers,  I  suppose,  have  been  investigating  this 
question  for  weeks.  They  have  had  the  opportunity  to  do  so,  being 
excused,  I  suppose,  from  duty  in  the  House,  and  allowed  to  sit  in  com- 
mittee during  the  sittings  of  the  House.  They  have  had  weeks  to 
devote  to  this  subject  and  had  the  books  at  hand.  We  have  not ;  and 
we  have  been  engaged  in  other  necessary  professional  employments 
during  this  time.  If  this  order  is  to  be  passed  in  this  form,  and  this 
question  is  to  be  argued  to-day  or  to-morrow,  it  is  impossible  for  us  to 
argue  it  The  honorable  managers  might  as  well  ask  for  an  order 
that  we  should  not  be  heard  at  all.  Even  the  Almighty  employs 
human  means  and  instrumentalities  to  execute  His  providences.  Bel- 
knap could  not  do  any  better.  He  has  to  rely  upon  mortal  men ;  and 
if  he  is  to  get  a  lawyer  who  will  devote  his  entire  time  to  this  case 
from  the  day  of  its  inception  to  its  end,  he  must  get  a  lawyer  who  has^ 
no  other  case.  The  lawyers  who  have  no  cases  are,  as  a  general  thing, 
the  lawyers  to  whom  a  man  in  such  a  case  would  not  want  to  intrust 
his  interests. 

We  are  not  asking,  I  assure  the  Senate,  for  a  single  moment's  delay 
for  the  sake  of  delay.  We  ask  nothing  but  such  time  as  in  a  case 
pending  in  the  Supreme  Oourt  under  its  original  jurisdiction  not 
one  of  the  honorable  managers  would  refuse  to  opposite  counsel,  as 
a  matter  of  professional  courtesy.  Undoubtedly  if  the  honorable 
manager  who  has  just  addressed  the  Senate  was  opposed  to  me  in  a 
case  under  the  original  jurisdiction  of  the  Supreme  Court,  a  case  not 
Huder  peremptory  call,  and  I  should  ask  him  as  a  courtesy  for  twa 
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weeks  to  prepare  an  ai^oment  and  brief  in  the  case,  he  would  never 
think  ol  denying  it,  as  I  eertainly  shoald  not  to  him. 

Although  this  is  a  great  conrt,  and  a  great  case  in  the  estimation  of 
the  managers,  it  is  still  a  lawsnit,  and  must  be  tried  as  other  law«aits, 
if  it  is  tried  at  all.  And  I  am  astonished  that  the  managers  feel  boand 
to  deny  as  a  coortesy  which  I  state  professionally,  upon  my  honor  as  a 
lawyer,  is  absolutely  necessary  to  enable  as  to  present  this  question  at 
all  as  becomes  either  the  court  or  the  cause. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  it  certainly  is  the 
fAuli  of  the  counsel  for  respondent,  and  not  the  fault  of  the  managers,, 
that  we  have  misapprehended  his  position ;  and  I  apprehend  that  there 
was  no  person  in  this  august  court  on  that  day  among  the  hundreds 
who  were  here  who  did  not  fully  understand  the  counsel  when  he 
responded  to  the  question  of  the  conrt  to  mean  tJiat  he  would  be  ready 
to  proceed  that  day,  not  by  the  filing  of  a  mere  formal  paper  which  his 
clerk  could  draw,  but  that  on  that  day  he  would  be  ready  to  proceed 
with  the  trial.  What  was  the  language  used  f  What  was  the  question 
of  the  President  f 

The  Chair  will  ask  the  gentlemen  counsel  for  the  respondent  if  they  will  be  ready  to  pro- 
ceed at  the  time  named  in  the  motion  submitted  by  the  managers  f 

The  coansel  says  he  meant  he  would  be  ready  to  proceed  to  file  a 
paper !  Beady  to  proceed  to  do  a  clerk's  work  !  Nobody  under  heaven 
understood  hi'm  so.  Of  course  we  are  bound  to  take  the  explanation 
of  the  counsel,  but  when  he  so  responded  he  was  responsible  for  saying 
that  which  led  everybody  in  this  court-room  but  himself  to  understand 
that  he  woald  be  ready  to  proceed  with  the  trial,  and  therefore  the 
managers  felt  bound  on  their  part  to  take  such  action  as  was  necessary 
for  an  immediate  trial. 

Now  I  apprehend  that  this  is  not  a  question  like  the  case  suggested 
by  the  conusel ;  this  is  not  a  court  in  which  a  manager  has  a  right  to 
extend  the  courtesy  which  one  who  has  the  supreme  control  of  a  case 
may  do  at  the  circuit  or  in  the  Supreme  Court,  to  take  the  illustration 
of  the  couoseL  But  this  court  proceeds  upon  its  own  rules,  and  the 
eirenmstances  surrounding  this  case  make  it  proper  that  the  managers 
on  the  part  of  the  House  of  Bepresentatives  should  urge  all  reasonable 
diligenoe.  The  House  of  Eepresentatives  was  compelled  under  the 
evidence  to  present  this  impeachment  to  this  high  tribunal.  There 
is  no  reason  for  delay.  The  counsel  well  knows,  much  as  he  is  engaged 
in  the  coarts,  extensive  as  is  the  legal  business  which  he  conducts,  that 
^^  where  there's  a  will  there's  a  way,"  and  that  he  can  put  his  will  behind 
this  case  and  say  that  owing  to  the  august  character  of  this  court,  and 
owing  to  the  nature  of  the  charge,  and  owing  to  all  the  circumstances 
surrounding  the  case,  which  I  need  not  detail  here,  this  matter  ought 
to  be  tried  and  ended :  the  House  of  Bepresentatives  should  be  freed 
from  unnecessary  and  protracted  labor  in  this  matter.  The  counsel 
speaks  of  extended  business.  The  managers  who  are  present,  while  they 
wish  to  submit  with  all  cheerfulness  to  any  order  of  the  court,  and  while 
they  desire  to  extend  every  possible  courtesy  in  their  power  to  the  other 
side,  feel,  representing  the  House  here  under  the  circumstances  to 
which  I  have  referred  and  in  view  of  other  circumstances  which 
will  present  themselves  to  the  minds  of  the  Senate,  that  there  is  no  rea- 
son for  any  delay  of  this  case  beyond  that  which  is  required  not  by  an 
absolute  necessity  but  by  a  reasonable  necessity. 

If  the  counsel  should  present  an  affidavit  showing  engagements  which 
he  had  entered  into  prior  to  his  engagement  in  this  case,  even  then  this 
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coart  might  say  that  he  ought  to  make  his  application  to  some  other 
tribanal  for  a  postponemeDt.  Without  disputing  in  the  least  his  en- 
gagements, without  having  any  doubt  whatever  but  that  he  is  engaged 
every  moment  of  his  professional  time,  we  do  feel  constrained  on  our 
part  to  ask  this  court,  under  the  circumstances  which  have  been  devel- 
oped in  this  case  and  which  surround  every  case  of  this  character,  that 
its  order  require  the  defendant  to  proceed  with  all  due  diligence;  and 
we  do  not  think  the  order  we  ask  is  unreasonable  in  that  regard. 

The  counsel  says  he  does  not  find  books.  I  would  say  that  all  the 
books  I  have  examined,  and  I  have  examined  many,  with  the  exception 
of  two  or  three  that  are  in  court  on  a  comparatively  preliminary  ques- 
tion, were  in  the  law  library  when  I  examined  them  and  are  there  now; 
and  if  the  managers  have  any  books  which  the  counsel  desires,  he  can 
have  them  at  any  time. 

Mr.  CoNKLiNa.  Mr.  President,  before  coming  to  the  matter  of  time  or 
delay,  I  wish  to  ofifer  an  order  relating,  as  I  think,  to  a  more  important 
matter  than  the  simple  question  of  the  day  on  which  the  trial  shall 
begin. 

The  Peesidbnt  pro  tempore.  The  Senator  from  New  York  proposes 
an  order,  which  will  be  read. 

The  Chief  Clerk  read  as  follows: 

Ordered,  That  the  Senate  proceed  first  to  hear  and  determine  the  question  whether  W.  W. 
Belknap,  the  respondent,  is  amenable  to  trial  by  impeachment  for  acts  done  as  Secretary  of 
War,  notwithstanding  his  resignation  of  said  office.  The  motion  that  testimony  be  heard 
touching  the  exact  time  of  such  resignation,  and  touching  the  motive  and  purpose  of  such 
resignation,  is  reserved  without  prejudice  till  the  question  above  stated  has  been  considered. 

The  Peesedent  pro  tempore.  The  question  will  be  upon  this  motion 
first. 

Mr.  CoNKLiNG.  It  may  bQ  that  the  managers,  or  the  counsel,  or  both 
may  wish  to  be  heard  upon  the  motion. 

The  President  pro  tempore.  The  Chair  was  about  to  inquire  of  the 
managers  if  they  desired  to  be  heard  on  this  motion. 

Mr.  Manager  Lord.  We  do. 

The  President  pro  tempore.  The  manager  will  proceed. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  it  seems  to  me  that 
under  the  authorities  adduced  yesterday  such  a  course  of  procedure 
would  be  protracting  the  trial  and  entirely  unnecessary.  Se>'eral  au- 
thorities were  produced  yesterday  to  show  that  a  special  finding  or  ver- 
dict is  only  necessary  when  the  questions  of  fact  are  found  in  one  tri- 
bunal and  the  law  is  applied  by  another.  This  question  of  jurisdiction 
is  a  single  question^  and  it  ought  not  to  be  divided  and  subdivided. 
The  evidence  should  be  in  before  the  judgment  of  the  court  is  taken  on 
the  question  of  jurisdiction;  and  this  I  understand  the  other  side  con- 
cede. Very  great  embarrassment  might  arise,  very  great  delays  might 
ensue,  from  dividing  this  question.  I  cited  yesterday  an  authority  in  the 
State  of  New  York,  to  which  I  will  again  call  the  attention  of  the  Sena- 
tors— the  Barnard  case. 

The  court  of  impeachment  in  that  State,  composed  of  the  president 
of  the  senate,  the  lieutenant-governor,  the  senators,  and  the  judges  of 
the  court  of  appeals,  had  precisely  this  question  before  them.  A  plea  to 
the  jurisdiction  was  interposed,  as  follows : 

And  the  said  respondent  in  his  own  proper  person,  and  bj  his  counsel,  John  H.  Reynolds 
and  William  A.  Beach,  cones  and  sajs  that  this  court  ought  not  to  have  or  take  further 
cognizance  of  the  articles  of  impeachment,  or  any  or  either  of  them,  presented  in  this  court 
against  him,  because  he  sajs  that  the  said  articles  of  impeachment  were  not,  nor  were  anj 
nor  was  either  of  them,  adopted  by  the  assembly  of  this  State  by  a  vote  of  a  majority  of  all 
the  members  elected  thereto,  as  required  by  section  1  of  article  6  of  the  constitution  of  this 
State. 
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A  replication  was  put  in  to  that  plea,  asserting — 

Thafc  it  18  not  true  that  the  articles  of  impeachment  now  presented  asalDst  the  said  re- 
spondent do  not  appear  to  be  and  are  not  articles  of  impeachment  adopted  by  the  assembly 
of  the  State,  bnt  tnat  the  said  articles  do  appear  to  oe  and  are  articles  of  impeachment 
adopted  by  the  said  assembly. 

Then  Edward  M.  Johnson  and  Charles  E.  Dayton  were  called  and 
sworn  on  the  part  of  the  respondent.  Hon.  0.  P.  Vedder  and  Hon. 
Thomas  G.  Alvord  were  called  and  sworn  on  the  part  of  the  prosecu- 
tion, these  being  respectively  members  or  oflQcers  of  the  house.  Counsel 
then  argued  the  case,  Messrs.  Beach  and  Reynolds,  of  counsel  for  re- 
spoDdent,  and  Mr.  Van  Cott,  of  counsel  for  the  prosecution. 

The  president  stated  that  the  question  before  the  court  was  whether  the  plea  of  the  respond- 
ent should  be  sustained. 

Mr.  Lewis  moved  that  the  chamber  be  cleared  for  private  consultation. 

The  president  pnt  the  question  whether  the  court  would  a^ree  to  said  motion,  and  it  was 
determined  in  the  afllrmative. 

The  president  put  the  question  whether  the  court  would  sustain  said  plea  of  the  respondent, 
and  it  was  determined  in  the  negative,  as  follows. 

Chief  Judge  Charch,  of  the  court  of  appeals,  Judge  Allen,  also  of  the 
court  of  appeals,  and  Senator  Murphy,  in  that  case  voted  in  the  affirma- 
tive ;  the  other  senators  in  the  negative.  I  refer  to  this  case  of  The 
People  V8.  Barnard  to  show  that  in  a  court  of  impeachment  composed  of 
tbe  senators  of  the  Stute  of  New  York  and  the  judges  of  the  court  of 
appeals  of  that  State  the  precise  order  was  taken  for  which  we  move : 
the  evidence  was  in  before  the  question  of  jurisdiction  was  passed  upon. 
Why  should  we  be  driven  to  one  single  question  when  there  are  three 
or  four,  and  all  of  them,  I  apprehend,  exceedingly  important  questions  in 
this  case  f  Perhaps,  in  one  view  it  may  be  t)i€  question  of  the  case 
whether  the  defendant  resigned  for  the  purpose  of  evading  this  impeach- 
ment Why  should  we  try  one  question  at  one  time  and  try  another 
question  at  another  time  ? 

I  sincerely  hope,  on  behalf  of  the  managers,  that  this  court  will  adopt 
the  order  proposed  by  them  on  this  question,  changing  the  time  as  in 
its  discretion  it  may  deem  proper.  The  first  part  of  the  order  presented 
by  the  managers  is  concurred  in  by  the  defendant,  who  through  his 
counsel  makes  no  objection  to  that  part  of  the  order. 

Mr.  Carpenter.  Mr.  President  and  Senators,  the  pleadings  proper 
in  this  case  consist  of  the  articles  of  impeachment,  the  plea  to  the  juris- 
diction, and  the  first  replication  of  the  House  of  Representatives,  to 
which  there  is  a  demurrer  by  us  and  a  joinder  by  the  managers.  Strictly 
speaking,  tbat  is  the  only  issue  that  could  be  made  in  this  case.  The 
honorable  managers,  however,  saw  fit,  without  asking  leave,  to  file  two 
replications,  instead  of  one,  to  our  plea.  We,  of  course,  did  not  care  how 
folly  they  went  into  this  question ;  we  were  ready  to  follow  them  in  dis- 
regard of  technical  pleading. 

I  never  heard  of  a  case  in  a  court  where  a  single  plea  had  led  to  an 
issue  of  law  and  fact  or  where  a  declaration  or  any  proceeding  what- 
ever was  followed  by  two  issues,  one  of  law  and  one  of  fact,  that  the 
court  did  not  always  first  dispose  of  the  question  of  law.  That  being 
disposed  of,  the  question  of  fact  may  or  may  not  be  necessary  to  be  in- 
paired  into.  While  on  the  part  of  Mr.  Belknap  we  make  no  objection 
to  this  proceeding,  its  regularity  is  a  question  for  the  court  to  determine. 
It  seems  to  me  that  the  more  regular  proceeding  is  that  indicated  by  the 
order  offered  by  the  Senator  from  New  York,  that  the  law  of  this  question 
should  be  first  settled.  If  we  had  been  captious  about  pleading,  and 
baid  moved  the  court  to  strike  out  this  second  replication,  which  is  drawn 
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not  according  to  common-law  form,  bat  according  to  the  free  and  easy 
style  of  tbe  New  York  code,  this  court  would  have  stricken  it  out  as 
having  been  improperly  filed,  permission  not  having  been  granted  to 
reply  Rouble.  We  did  not  object  because  we  did  not  care  for  forms,  and 
we  followed  them  after  their  kind  in  our  reply  to  their  pleas.  But  cer- 
tainly the  course  most  in  harmony  with  the  method  pursued  in  courts 
of  law  would  be  to  settle  the  law  upon  this  point  first.  If  the  Senate 
has  no  jurisdiction  over  a  man  who  is  not  in  office  at  the  time  the  im- 
peachment commences,  that  ends  the  question.  That  is  a  mere  question 
of  law ;  and  we  shall  contend,  of  course,  that  any  officer  of  the  Govern- 
ment has  a  perfect  right  to  resign  at  any  moment,  and  that  the  motives 
of  a  man's  resignation  cannot  affect  the  legal  consequences  which  follow 
the  act  of  resignation.  The  Supreme  Court  of  the  United  States  has 
held  where  a  citizen  who  wishes  to  have  a  litigation  with  a  citizen  of  his 
own  State  moves  into  another  State  for  the  express  purpose  of  giving 
the  Federal  courts  jurisdiction,  that  is  no  objection  to  the  jurisdiction  } 
that  a  man  nfay  diange  his  residence  from  one  State  to  another  for  the 
purpose  of  obtaining  a  footing  in  a  Federal  court,  as  well  as  he  may 
change  it  for  the  purpose  of  improving  his  health  or  his  financial  con- 
dition. 

I  do  not  regard  the  issues  made  as  of  any  substantial  coimeqaence  ta 
this  case.  We  care  nothing  about  them.  We  are  willing  to  try  them 
or  not  try  them,  as  the  court  directs.  But  the  question  is  whether  this 
man  was  in  office  at  the  time  he  was  impeached  by  the  House  of  Kepre- 
sentatives.  That  is  fully  presented  by  the  articles,  by  our  plea  to  tbe 
jurisdiction,  and  by  the  first,  which  is  the  only  regular,  replication  ou 
the  part  of  the  House  and  our  demurrer  thereto.  If  the  Senate  shall  be 
of  opinion  that  none  but  a  person  in  office  can  be  impeached,  of  course 
that  ends  this  proceeding.  At  all  events,  the  method  suggested  by  the 
order  last  offered  is  the  method  which  would  be  pursued  in  a  court  of 
law.  It  will  be  borne  in  mind  that  we  interposed  the  first  demurrer, 
and  are  therefore  entitled  to  open  and  close  in  the  argument. 

Mr.  Manager  Lord.  Mr.  President,  I  desire  to  state  to  the  Senators 
in  regard  to  the  evidence  itself  that  it  will  take  but  a  very  brief  period 
to  present  it.  It  is  principally  documentary  evidence.  The  managers 
do  not  think  that  over  one  hour,  certainly  not  over  two,  would  be  con- 
sumed in  taking  the  testimony.  It  does  not  involve  the  merits  of  the 
case  in  the  least  It  is  simply  evidence  that  was  before  the  committee, 
and  certain  documents  from  the  House  of  Representatives. 

Now,  it  seems  to  me — Senators  will  pardon  me  for  repeating,  perhaps, 
what  I  have  already  said  at  least  in  part — tbat  it  would  only  create  de- 
lay to  adopt  the  resolution  offered  by  the  honorable  Senator,  because  it 
involves  discussing  only  the  abstract  question  whether  a  citizen  can  be 
impeached,  or  whether  a  citizen  who  has  been  in  office  and  is  now  out 
of  office  can  be  impeached.  That  is  by  no  means  the  only  question  in 
this  case ;  and  we  have  authorities  to  show  that  a  person  is  not  allowed 
to  resign  for  the  mere  purpose  of  evading  an  impeachment.  If  the  reso- 
lution of  the  honorable  Senator  should  be  adopted,  and  this  court  should 
go  on  and  hear  argument  upon  that  one  question,  that  does  not  end  this 
matter  if  the  decision  is  adverse  to  the  jurisdiction.  The  House  of  Rep- 
resentatives has  still  a  right  to  be  heard  on  the  question  whether  a  man, 
when  his  sin  finds  him  out,  ^s  is  charged  in  these  articles,  has  the  right 
to  resign  and  defeat  the  Oonstitution — defeat  the  disqualification  which 
the  Constitution  has  provided  for  the  very  purpose  of  protecting  the 
people  against  themselves.  A  high  officer  may  commit  high  crimes  and 
misdemeanors,  and  on  some  wave  of  fanaticism  be  returned  to  power. 
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As  is  charged  in  this  case,  he  may  for  long  years  have  been  receiving 
bribes,  and  yet  be  restored  to  favor.  I  cannot  say  what  the  fact  is ;  in 
this  case  I  am  now  speaking  of  what  the  articles  charge — ^that  for  many 
years  the  defendant  has  received  bribes,  rendering  himself  in  the  jadg- 
ment  of  the  nation,  in  the  jndgment  of  this  court,  ntterly  nnfit  to  hold 
office ;  and  yet,  when  he  is  confronted  with  the  evidence,  for  the  very  par- 
pose  of  defeating  the  disqnalification  of  the  Gonstitntion,  he  resigns. 

It  is  said  that  the  sentence  of  a  coart  can  be  passed 'apon  him  dis- 
qualifying him.  That  is  trae  as  the  law  news  tands,  but  I  call  the  Sen- 
ator's attention  to  this  position :  that  the  statute  may  at  any  time  be 
repealed.  The  defendant  in  this  case  might  be  disqnalified  by  the  judg- 
ment of  a  court,  and  the  very  next  day  after  that  disqualification  the 
statute  might  be  repealed  with  an  enactment  that  the  du?qualification  be 
removed,  or  the  President  might  pardon  him,  as  he  could  without  the 
statute  being  repealed.  Therefore  if  that  sentence  should  be  pronounced 
in  this  case,  if  there  is  a  case  before  this  court  which  demands  the  judg- 
ment of  disqualification,  as  the  articles  of  impeachment,  if  true,  most 
clearly  and  emphatically  show — not  leaving  it  to  the  favor  of  the  Presi- 
dent to  pardon  him ;  not  leaving  it  to  legislative  enactment  to  free  him 
from  the  penalties  of  his  crime — ^then  this  court  ought  to  hear  the  whole 
case;  and  it  seems  to  me  it  would  be  a  mere  waste  of  time  to  hear  argu- 
ments on  this  abstract  question  when  it  is  so  closely  identified  with  the 
other  part  of  the  case.  If  you  hold  favorably  to  the  position  of  the  House 
of  Bepresentatives  on  that  point,  the  trial,  it  is  true,  would  go  on ;  if 
yon  hold  adversely  to  your  jurisdiction,  then  we  should  have  to  insti- 
tute another  trial  upon  the  second  replication. 

The  counsel  criticises  somewhat  this  replication,  and  speaks  of  it  as 
belonging  to  the  New  York  practice.  No  matter  what  practice  it  t>elongs 
to,  in  putting  in  that  replication  the  House  of  Bepresentatives  simply 
^d  its  duty,  and  only  its  duty.  What  would  be  thought  by  the  forty 
millions  of  pKBople  to  whom  the  learned  counsel  just  referred  if  the  mana- 
gers on  the  part  of  the  House  had  neglected  to  bring  before  this  body 
these  facts — should  have  neglected  to  aver  what  we  believe  to  be  true^ 
and  what  the  respondent  by  his  rejoinder  has  confessed  to  be  true,  that 
he  resigned  for  the  very  purpose  of  escaping  this  impeachment — not,  as 
he  says,  because  he  is  guilty,  but  to  save  a  laceration  of  his  feelings  t 
No  matter  what  his  motive,  the  fact  stands  confessed  on  this  record  that 
he  resigned  for  the  purpose  of  escaping  impeachment,  the  impeachment 
provided  by  the  Gonstitution  and  the  disqualification  provided  by  the 
Constitution.  What  would  those  forty  millions  of  people  to  whom  the 
learned  counsel  so  eloquently  referred  think  of  us  if  we  had  allowed  that 
fact  to  go  witliout  notice  f 

And  then,  again,  we  have  authorities  from  a  court  as  high  as  the  court 
of  appeals  of  the  State  of  New  York,  authorities  in  England,  many  au- 
thorities, showing  that  the  other  point,  whether  he  was  in  ofiice  until 
and  including  the  2d  day  of  March,  is  a  most  important  question.  There 
is  an  issue,  also,  in  regard  to  the  proceedings  in  the  House  of  Represent- 
atives before  its  committee.  We  allege  that  that  committee  had  prop- 
erly entertained  jurisdiction  of  this  case  before  Mr.  Belknap  resigned, 
and  we  affirm  that,  when  the  House  impeached  him,  that  impeachment 
related  back  to  the  commencement  of  the  proceedings.  The  learned 
counsel  on  the  other  side,  understanding  the  force  of  this  position,  de- 
nies in  his  rejoinder  that  that  committee  had  any  authority  to  inquire 
into  these  facts.  I  repeat,  the  defendant  denies  that  that  committee  had 
any  authority  whatever  to  entertain  any  proceeding  against  the  defend- 
ant.   Is  not  this  an  important  issue?  Do  not  the  lawyers  in  this  court, 
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now  jadges,  remember  enough  of  the  doctrine  of  relation  to  know  that 
when  that  impeachment  was  made  it  related  back  to  the  commencement 
of  the  proceedings  f  Therefore,  it  being  afi^med  on  the  other  side,  as  a 
matter  of  defense,  that  that  committee  had  no  jurisdiction  whatever, 
that  the  House  had  in  no  manner  authorized  it  to  institute  these  proceed- 
ings, is  not  that  an  important  fact  to  bring  before  this  court  ? 

I  close,  Senators,  by  saying  that  this  question  of  jurisdiction  cannot 
be  subdivided. '  It  is  but  a  single  question,  and  this  court  ought  to  pass 
upon  it  but  once.  I  repeat  that,  under  the  resolution  presented  by  the 
honorable  Senator,  this  court  may  be  called  upon  to  pass  on  the  question 
of  jurisdiction  twice.  This  should  not  be  done.  Therefore  the  mana- 
gers submit  that  the  order  asked  for  by  them  should  be  granted. 

Mr.  Edmunds.  I  should  like  to  hear  the  proposed  order  read  again. 

The  Pbbsident  pro  tempore.  The  Secretary  will  report  the  order. 

The  Secretary  read  as  follows : 

Ordered,  That  the  Senate  proceed  first  to  hear  and  determine  the  question  whether  W.  W. 
Belknap,  the  respondent,  is  amenable  to  trial  by  impeachment  for  acts  done  as  Secretary  of 
War,  notwithstanding^  his  resignation  of  said  office.  The  motion  that  testimony  be  heard 
touchinf^  the  exact  time  of  such  resi ([^nation,  and  teaching  the  motive  and  purpose  of  such 
resignation,  is  reserved  without  prejudice  till  the  question  above  stated  has  been  considered. 

The  President  pro  tempore.  Do  the  counsel  for  the  respondent  wish 
to  be  heard  further  I 

Mr.  Carpenter.  No,  your  honor ;  we  are  willing  to  submit  it. 

Mr.  Thurman.  Mr.  President,  if  we  were  in  an  ordinary  court 

The  President  j>ro  tempore.  The  Chair  will  remind  the  Senator  from 
Ohio  that  the  question  is  not  debatable. 

Mr.  Thurman.  Is  it  not  debatable  on  these  orders  ? 

Mr.  CoNKLiNG.  I  wish  it  were. 

Mr.  Thurman.  Then  I  move  that  the  Senate  withdraw. 

The  President  i^ro  tempore.  The  Senator  from  Ohio  moves  that  the 
Senate  retire  for  deliberation. 

The  motion  was  not  agreed  to. 

Mr.  Thurman.  If  the  Senate  will  not  withdraw,  I  move  to  suspend 
the  rules,  if  it  is  in  order  to  make  that  motion. 

The  President  pro  tempore.  That  motion  is  not  in  order. 

Mr.  Hamlin.  It  can  be  done  by  unanimous  consent. 

The  President  j>ro  tempore.  By  unanimous  consent  a  rule  may  be  sus- 
pended. 

Mr.  Edmunds.  I  feel  obliged  to  object.  I  do  not  think  debate  is  the 
thing. 

The  President  pro  tempore.  Objection  is  made  by  the  Senator  from 
Vermont. 

Mr.  Edmunds.  I  ofifer  an  amendment  to  the  order  proposed  by  the 
Senator  from  New  York.  I  move  to  strike  out  the  last  paragraph  of  his 
order  in  the  following  words : 

The  motion  that  testimony  be  heard  touching  the  exact  time  of  such  resicrnation  and 
touching  the  motive  and  purpose  of  such  resignation  is  reserved  without  prejudice  till  the 
question  above  stated  has  been  considered. 

And  to  insert  in  lieu  thereof : 

And  that  the  managers  and  counsel  in  such  argument  discuss  the  question  whether  the 
issues  of  fact  are  material. 

So  as  to  read : 

Ordered,  That  the  Senate  proceed  first  to  hear  and  determine  the  question  whether  W. 
W.  Belknap,  the  respondent,  is  amenable  to  trial  by  impeachment  for  acts  done  as  Secretary 
of  War,  notwithstanding  his  resignation  of  said  office ;  and  that  the  managers  and  counsel 
in  such  argument  discuss  the  question  whether  the  issues  of  fact  are  material. 
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The  President  pro  tempore.  Do  the  managers  desire  to  be  heard  upon 
the  amendment? 

Mr.  Manager  Lobd.  I  will  say  on  behalf  of  the  managers,  Mr.  Presi- 
dent,  that  they  are  satisfied  with  this  amendment  offered  by  Senator 
Edmands. 

The  Pbesident  pro  tempore.  The  Chair  will  ask  the  counsel  for  the 
respondent  if  they  desire  to  be  heard  ? 

Mr.  CABPEI9TEB.  We  are  satisfied  to  snbmit  the  matter. 

Mr.  Hamlin.  I  move  that  the  rnles  be  suspended  so  far  as  to  permit 
the  Senator  from  Ohio  to  speak,  under  the  limitation  which  is  upon  the 
body  when  we  retire — ^ten  minutes. 

The  President  pro  tempore.  The  Senator  from  Vermont  has  objected*.. 
The  rule  cannot  ba  suspended  except  by  unanimous  consent.  The  mo- 
tion therefore  is  not  in  order. 

Mr.  Hamlin.  Ko  ;  objection  was  made  to  a  general  suspension  of  the 
rale,  but  I  now  ask  for  a  suspension  of  the  rule  for  ten  minutes  only^  in 
order  to  allow  the  Senator  from  Ohio  to  speak. 

Mr.  Thubman.  I  hope  my  friend  from  Maine  will  not  press  that  mo- 
tion. I  do  not  want  any  privilege  on  this  floor  that  every  other  Sena- 
tor does  not  possess ;  but  I  want  this  question  discussed  here  or  ^else- 
where. 

Mr.  Hamlin.  That  is  what  I  want. 

The  President  pro  tempore.  The  rule  cannot  be  suspended  without 
ooanimous  consent. 

Mr.  Anthony.  As  business  has  been  transacted  since  the  motion  to 
retire  was  negatived,  I  renew  the  motion  that  the  Senate  now  withdraw 
for  consultation. 

The  President  pro  tempore.  An  amendment  having  been  offered,  the^ 
Senator  from  Bhode  Island  moves  that  the  Senate  retire  for  delibera- 
tion. 

The  motion  was  agreed  to. 

The  President jpro  tempore.  The  Senate  will  now  retire. 

The  Senate,  at  one  o'clock  and  thirty-three  minutes  p.  m.,  retired  to- 
the  conference  chamber. 

The  Senate  having  been  called  to  order  in  the  conference  chamber, 

The  President  pro  tempore  stated  that  the  question  was  on  the 
amendment  proposed  by  Mr.  Edmnnds  to  the  resolution  submitted  by 
Mr.  Gonkling. 

Mr.  Thubman  moved  to  amend  the  amendment  of  Mr.  Edmunds  by 
adding  to  the  words  proposed  to  be  inserted  the  following  : 

And  whether  the  matters  in  support  of  the  jarisdiction  alleged  by  the  House  of  Repre-^ 
■entatme  in  the  pleadings  subsequent  to  the  articles  of  impeachment  can  be  thus  alleged  if 
tbe  same  are  not  ay  erred  in  said  articles. 

The  amendment  to  the  amendment  was  agreed  to. 

The  amendment,  as  amended,  was  agreed  to 

The  question  recurring  on  the  resolution  of  Mr.  Gonkling,  as- 
amended, 

Mr.  TffUBMAN  moved  further  to  amend  the  resolution  by  striking  out 
all  after  the  word  '< resolved"  and  in  lieu  thereof  inserting — 

That  the  Senate  will  first  hear  the  evidence  on  the  issues  of  fact  relating  to  the  question: 
of  joiisdiction,  and  after  hearing  the  same  will  fix  a  time  for  hearing  the  argument  upon  the 
questions  of  law  and  fact  relating  to  such  jurisdiction. 

The  amen<lment  was  rejected. 

The  question  recurring  on  the  resolution  o  f  Mr.  Gonkling,  as  amended, 
as  follows : 
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Ordered,  That  the  Senate  proceed  first  to  hear  and  determine  the  qaestion  whether  W.  W« 
Belknap,  the  respondent,  is  amenable  to  trial  by  impeachment  for  acts  done  as  Secretaiy  o^ 
War,  notwithstanding^  his  resignation  ofaaid  office;  and  that  the  manap^ers  and  counsel  in 
ench  argument  discuss  the  question  whether  the  issues  of  fact  are  matenal,  and  whether  the 
matters  in  support  of  the  j  orisdiction  alleged  by  the  House  of  Representatives  in  the  plead- 
ings subsequent  to  the  articles  of  impeachment  can  be  thus  alleged  if  the  same  are  not 
averred  in  said  articles. 

The  resolatioD,  as  amended,  was  agreed  to. 

Mr.  Edmunds  sabmitted  the  following  order  f3r  consideration : 

Ordered,  That  the  hearing  proceed  on  the  4th  day  of  Mav,  1876 ;  and  that  three  of  the 
managers  and  three  of  the  counsel  for  the  respondent  be  heard  toereon,  as  follows :  One  conn- 
eel  for  the  respondent  shall  open  and  shall  be  followed  by  one  mimager,  and  he  shall  be  fol- 
lowed by  one  counsel  for  the  respondent,  who  shall  be  followed  oy  two  managers,  and  one 
counsel  for  the  respondent  shall  close  the  argument ;  and  that  such  time  be  allowed  for  argu- 
ment as  the  managers  and  counsel  may  desire. 

Mr.  Anthpny  moved  to  amend  by  striking  oat  <<  4th  "  and  in  lien 
thereof  inserting  "  15th.'' 

The  amendment  was  rejected. 

Mr.  BuBNSiDE  moved  to  amend  by  striking  ont  ^<4th  "  and  in  lieu 
thereof  inserting  "lOth." 

The  amendment  was  rejected. 

Mr.  Howe  moved  to  amend  by  striking  out  "  4th  "  and  in  lieu  thereof 
inserting  "8th." 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  23,  nays 
32;  as  follows: 

Teas — ^Messrs.  Allison,  Anthony,  Boutwell,  Bnm^de,  Cameron  of  Wisconsin,  Cooper, 
Cra^,  Ferry,  Frelinffhuysen,  Harvey,  Hitchcock,  Howe,  Incalls,  Jones  of  Florida,  Log^ao, 
McMillan,  Mitchell,  Morrill  of  Maine,  Ojclesby,  Robertson,  Sai^rait,and  Saulsbury — ^23. 

Nays — Messrs.  Bayard,  Bog^y,  Booth,  Caperton,  Christiancy,  Cockrell,  Oonklinff,  Davis, 
Dennis,  Eaton,  Edmunds,  Hamilton,  Jones  of  Nevada,  Kelly,  Key,  McCreery,  McDonald, 
Maxey,  Merrimon,  Morrill  of  Vermont,  Morton,  Norwood,  Paddock,  Patterson,  JSamdolphy 
Ransom,  Sherman,  Thurman,  Wadleigh,  Wallace,  Whyte,  and  Withers~32. 

Not  Voting — Messrs.  Bruce,  Cameron,  of  Pennsylvania*  Clayton,  Dawes,  Dorsey,  Eng^- 
lish,  Goldthwaite,  Gordon,  Hamlin,  Keman,  Sharon,  Spencer,  Stevenson,  West,  Windom, 
and  Wright— 16. 

So  the  amendment  was  rejected. 

Mr.  OoNKLiNa  moved  to  amend  the  resolution  by  striking  ont  all  after 
the  word  "  resolved ''  and  in  lieu  thereof  inserting — 

That  the  hearine  proceed  on  the  4th  day  of  May,  1876,  at  twelve  o^dock  and  thirty  min- 
utes p.  m. ;  that  the  opening  and  close  of  the  argument  be  given  to  the  respondent ;  that 
three  counsel  and  three  managers  may  be  heard  in  such  order  as  mav  be  agreed  upon 
between  themselves ;  and  that  such  time  be  allowed  for  argument  as  the  managers  and 
counsel  may  desire. 

After  debate, 

The  amendment  was  agreed  to. 

The  resolution  of  Mr.  Edmunds,  as  amended,  was  then  agreed  to. 

On  motion  of  Mr.  Sabgent,  the  Senate  resolved  to  return  to  its  cham- 
ber. 

At  four  o'clock  and  forty  minutes  p.  m.  the  Senate  returned  to  the 
Senate  Chamber,  and  the  President  pro  tempore  took  the  chair. 

The  President  pro  tempore.  The  presiding  officer  is  directed  to 
state  to  the  parties  that  the  Senate  have  made  several  orders,  which  will 
now  be  reported  by  the  Secretary. 

The  Chief  Clehk.  The  first  order  is  as  follows : 

Ordered,  That  the  Senate  proceed  first  to  hear  and  determine  the  question  whether  W. 
W.  Belknap,  the  respondent,  is  amenable  to  trial  by  impeachment  for  acts  done  as  Secretary 
of  War  notwithstanding  his  resignation  of  said  office ;  and  that  the  managers  and  counsel 
in  such  argument  discuss  the  question  whether  the  issues  of  fact  are  materialand  whether  the 
matters  in  support  of  the  jurisdiction  alleged  by  the  House  of  Representatives  in  the  plead- 
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Bifs  sabeequent  to  the  articles  of  impeachment  can  be  thus  alleged  if  the  same  are  not 
a?ened  in  ssdd  articles. 

The  President  pro  tempore.    The  second  order  will  be  read. 
The  Chief  Clerk  read  as  follows : 

Ordtreiy  That  the  hearing  proceed  on  the  4th  of  May,  1876,  at  twelve  o'clock  and  thirtj 
nunntee,  p.  m, ;  that  the  opening  and  close  of  the  argument  be  g^yen  to  the  respondent ;  that 
tirree  counsel  and  three  managers  may  be  heard,  in  snch  order  as  maj  be  agreed  on  between 
^^vee;  and  that  such  time  be  allowed  for  argument  as  the  managers  and  counsel  may 
desire. 

Mr.  Thubman.  Mr.  PresideDt,  I  move  that  the  Senate  sitting  for  the 
trial  of  the  articles  of  impeachment  adjourn  to  the  4th  of  May  at  twelve 
o'dock  and  thirty  minutes  p.  m. 

Mr.  Manager  Lobd.  Will  the  Senator  withdraw  that  motion  for  a  mo- 
ment? 

Mr.  Thxjbhan.  Certainly,  I  am  willing  to  do  so. 

The  PRESiDBirr  pro  tempore.  The  motion  to  adjourn  is  withdrawn. 

Mr.  Manager  Lobd.  Mr.  President,  I  am  desired  by  the  managers  to 
aay  that  we  should  like  to  be  heard  on  the  question  of  the  right  to  open 
and  close,  and  also  in  regard  to  the  number  of  managers  who  shall  be 
allowed  to  speak. 

The  Pbesidbnt  pro  tempore.  What  has  been  read  is  an  order  of  the 
Saiate.  Does  t^e  Senator  from  Ohio  renew  his  motion  that  thQ  Senate 
sitting  for  the  trial  of  the  impeachment  adjourn  to  the  time  named. 

Mr.  ANTHomr.  Is  there  not  any  way  of  reaching  what  the  managers 
profNMet 

The  TnisswmfTpro  tempore.  Does  the  Senator  make  a  motion  t 

Mr.  Thubmak.  Mr.  President,  on  this  side  of  the  Chamber  we  did  not 
hear  what  was  the  request  of  the  managers. 

Mr.  Akthont.  I  asked  if  there  was  no  way  of  considering  whether 
tiie  request  can  be  granted. 

Mr.  CBAam.  The  suggestion  of  the  Senator  from  Ohio  was  that  he 
did  not  hear  the  request  of  the  managers. 

Mr.  TmxBMAN.  With  respect  to  time,  the  order  is  unlimited.  Un- 
limited time  is  allowed  tot  the  argument,  both  in  the  opening  and  the 
dosing. 

The  PBB8IDENT  pro  tempore.  One  of  the  managers,  Mr.  Lord,  has 
ttked  to  be  heard  on  the  onder  just  read.  That  was  the  request  of  the 
nanager. 

Mr.  Fbblinohuyskn.  I  would  ask  the  Chair  whether  there  is  any 
objection  to  hearing  the  managers  nowf 

The  Pbesident  pro  tempore.  None.    They  may  be  heard. 

Mr.  Edmunds.  The  managers  can  move  to  set  aside  the  order  just  as 
they  could  in  court,  I  think. 

The  Pbesident  pro  tempore.  The  Chair  cannot  suggest  to  the  mana- 
gfers.    They  can  proceed. 

Mr.  Camebon,  of  Pennsylvania.  Mr.  President,  had  we  not  better 
adjeum  and  meet  to-morrow  t 

Mr.  Edmunds.  No j  let  us  end  this  matter  now. 

Mr.  Camebon,  of  Pennsylvania.  It  is  almost  five  o'clock. 

Mr.  Edmunds.  We  can  end  it  in  fifteen  minutes. 

Mr.  Camebon,  of  Pennsylvania.  It  would  be  very  unpleasant  to  in- 
terrupt the  managers  after  they  begin  to  speak.  We  shall  hardly  get 
through  by  a  reasonable  hour  to-day.  I  move,  therefore,  that  when  the 
Senate  adjonrns  it  adjourn  to  meet  on  Monday  at  twelve  o'clock. 

The  Pbesidbnt  pro  tempore.  We  are  not  in  legislative  session,  and  the 
modon  cannot  be  entertained. 
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Mr.  McDonald.  If  a  motion  was  made  to  rescind  tlie  order,  would 
that  give  the  managers  the  opportunity  they  desire? 

The  President  pro  tempore.  If  that  motion  is  made  by  a  Senator  and 
agreed  to  by  the  Senate,  the  question  of  the  order  will  be  open.  It  lies 
with  the  Senate. 

Mr.  Edmunds.  The  managers  can  be  heard  by  nnanimous  consent. 

The  President  j>ro  tempore.  The  Chair  has  stated  that  the  managers 
will  be  heard. 

Mr.  Manager  Lord.  Mr.  President,  I  make  a  motion  to  rescind  the 
order  on  the  points  which  I  have  stated,  and  desire  that  Mr.  Hoar  be 
heard  on  the  subject 

The  President  pro  tempore.  The  Chair  would  state  to  the  manager 
that  a  motion  by  him  to  rescind  the  order  of  the  Senate  would  not  be 
in  order;  but  the  manager  is  permitted  to  address  the  Senate. 

Mr.  Manager  Lord.  I  was  informed  by  a  Senator  that  the  motion 
would  be  in  order;  but  I  will  put  it  in  any  shape  the  President  may 
suggest. 

"The  President  pro  tempore.  The  manager,  Mr.  Hoar,  has  the  floor 
and  is  entitled  to  be  heard. 

Mr.  Manager  Hoar.  Mr.  President  and  Senators,  I  had  not  expected 
that  this  question  would  arise  at  this  moment  for  discussion ;  but  I  be- 
lieve I  can  make  a  very  compact  and  brief  statement  of  what  we  have 
to  submit 

I  understand  that  the  rules  of  proceedings  upon  impeachment  are  not 
governed  by  the  principles  or  precedents  of  ordinary  criminal  courts. 
The  House  of  Lords  or  the  Senate  sitting  as  a  court  of  impeachment 
undoubtedly  derives  great  light  in  the  application  of  the  principles  of 
common  justice  and  of  law  from  the  sages  of  the  law;  but  nevertheless 
impeachment  is  a  proceeding  which  stands  on  its  own  constitutional 
ground.  It  is  an  investigation  into  the  guilt  of  great  public  offenders 
abusing  official  trusts  by  the  legislative  bodies  of  the  country  where 
that  practice  prevails.  In  that  investigation,  as  everywhere  else,  those 
legislative  bodies  are  equals.  Neither  branch  of  the  American  Con- 
gress stands  as  a  suitor  at  the  bar  of  the  other;  neither  branch  of  the 
British  Parliament  stands  as  a  suitor  at  the  bar  of  the  other;  but  the 
concurrent  judgment  of  the  two  branches  is  necessary  to  an  impeach- 
ment, just  as  the  concurrent  judgment  of  the  two  branches  is  necessary 
to  an  act  of  legislation.  In  the  English  Parliament  the  House  of  Com- 
mons brings  to  the  bar  of  the  Lords  every  bill  which  it  passes,  and  re- 
quests the  assent  of  the  Lords  thereto,  just  as  in  the  English  Parlia- 
ment the  House  of  Commons  brings  to  the  bar  of  the  House  of  Lords 
the  fact  that  it  has  ascertained  the  guilt  of  a  great  public  offender  in 
the  course  of  its  official  duty,  and  asks  the  judgment  of  the  House  of 
Lords  as  to  his  guilt  and  his  punishment. 

It  is  an  absolutely  settled  principle  of  right  that  upon  all  questions 
which  arise  in  the  trial  of  an  impeachment  the  House  of  Commons  has 
the  right  to  reply.  It  is  a  principle  which  has  existed  in  England  for 
four  hundred  years,  which,  when  the  term  'impeachment '^  is  used  in 
our  Constitution  in  clothing  this  body  with  one  of  its  highest  functions, 
was  imported  as  all  the  other  constitutional  attendants  of  an  impeach- 
ment were  imported,  except  where  they  are  expressly  varied  by  the  Con- 
stitution itself. 

This  question  arose  in  the  trial  of  President  Johnson,  and  with  the 
leave  of  the  Senate  I  will  cite  that  authority  and  the  English  authority 
on  which  the  Senate  then  based  its  action.  After  a  discussion  of  a 
question  of  practice  which  came  up,  as  to  the  course  of  proceeding  in 
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the  trial,  the  Chief-Justice,  then  presiding  in  the  Senate,  after  the 
managers  for  the  House  had  closed  what  they  had  to  say,  inquired  of 
the  counsel  for  the  President  respondent  whether  they  desired  to  reply 
to  what  had  been  said  by  the  managers,  and  the  managers  represent- 
ing the  House  interposed  with  this  suggestion  : 

Mr.  Manager  Bingbam.  Mr.  President,  with  all  respect  toachin^  tbe  sug^stion  just 
made  bj  the  presiding  officer  of  the  Senate,  I  beg  leave  to  remind  the  Senate,  and  I  am  in- 
stracted  to  do  so  by  mj  associate  managers,  that  from  time  ionmemorial  in  proceedings  of 
this  kind  the  right  of  the  Commons  in  England,  and  of  the  Representatives  of  the  people  in 
the  United  States,  to  close  debate  has  not  oeen  hj  any  rule  settled  against  them.  On  the 
eoDtrsiy,  in  Lord  Melville's  case — 

And  this,  I  believe,  is  the  last  case  of  impeachment  which  has  taken 
place  in  England— 

if  I  may  be  allowed  and  pardoned  for  making  reference  to  it,  the  last  case,  I  believe,  re- 
ported in  England,  Lord  Erskine  presiding,  when  the  very  question  was  made  which  has 
DOW  been  submitted  by  the  presiding  officer  to  the  Senate,  one  of  the  managers  of  the  House 
of  Commons  arose  in  his  place  and  said  that  he  owed  it  to  the  Commons  to  protest  against 
the  immemorial  usage  being  denied  to  the  Commons  of  Englaud  to  be  heard  in  reply  to 
whatever  might  be  said  on  behalf  of  the  accused  at  the  bar  of  the  Peers.  In  that  case  the 
language  of  the  manager,  Mr.  Giles,  was : 

**}lj  lords,  it  was  not  my  Intention  to  trouble  your  lordships  with  anv  observations  upon 
the  arguments  you  have  heard ;  and  if  I  now  do  so,  it  is  only  for  the  sake  of  insisting  upon 
•ad  maintaining  that  ri^^ht  which  the  Commons  contend  is  their  acknowledged  and  un- 
doubted privilege,  the  right  of  bein^  heard  after  the  counsel  for  the  defendant  has  made  his 
observations  in  reply.  It  has  been  invariably  admitted  when  required. "  (29  State  Trials, 
page  76^3.  44-46  George  III.) 

Lord  Erskine  responded  **  the  right  of  the  Commons  to  reply  was  never  doubted  or  dis- 
puted." 

Following  the  suggestion  of  the  learned  gentleman  who  has  just  taken  bis  seat,  I  believe 
that  when  that  utterance  was  made  it  had  been  the  continued  rule  in  England  for  nearly  five 
hundred  years. 

Id  this  tribanal,  in  the  first  case  of  impeachment  that  ever  was  tried  before  the  Senate  of 
the  United  States  under  the  Constitution,  (I  refer  to  the  case  of  Blount,)  tbe  Senate  will  see 
by  a  reference  to  it  that  although  the  accused  had  the  affirmative  of  the  issue,  although  he 
interposed  a  plea  to  the  jurisdiction,  the  argument  was  closed  in  the  case  by  the  manager  of 
the  House,  Mr.  Harper. 

In  response  to  that  claim,  the  distinguished  and  able  connsel  for  the 
President,  who,  I  need  not  remind  many  of  the  most  distiugaished 
members  of  this  body,  fought  every  inch  of  ground,  yielded  to  the  de- 
mand ;  and  throughout  the  President's  trial,  from  that  time,  the  House 
of  Representatives  was  heard  in  reply  upon  every  question  that  arose, 
whether  a  question  of  tbe  admission  of  evidence,  of  the  proceedings,  or 
the  final  question,  following  therein  the  English  precedents  for  five  hun- 
dred years  and  the  precedent  adopted  in  the  first  case  of  impeachment 
in  the  Senate,  and  acting  therein  also  in  accordance  with  what,  so  far 
as  I  have  been  able  to  examine,  has  been  the  proceeding  in  every  case 
of  impeachment  in  a  Stato  tribunal  in  this  country. 

Id  addition  to  these  two  sources  of  authority  upon  this  point,  I  desire 
for  one  moment  to  call  the  attention  of  the  Senate  to  the  fact  that  the 
managers  undertake  here  the  affirmative  of  this  issue.  It  is  true  that 
the  respondent  has  interposed  what  he  calls  a  plea  to  the  jurisdiction, 
and  that  the  jurisdictional  question  has  been  raised  by  making  an  issue 
open  that  plea ;  but  that  is  a  matter  of  form  and  not  of  substance.  If  the 
counsel  for  the  respondent  had  seen  fit  to  enter  a  general  plea  of  ^*  not 
guilty,"  the  question  of  the  jurisdiction  of  the  Senate  to  try  and  convict 
would  have  been  involved  in  the  final  vote  upon  that  question.  To 
show  the  jurisdiction  of  the  court  over  the  subject-matter  of  the  inquiry 
is  a  part  of  the  affirmative  issue  involved  in  the  presentment  of  articles. 
So  that  by  the  logic  of  ordinary  practice  we  are  brought  to  the  same 
result  as  we  should  be  if  it  were  not  a  question  of  the  prerogative  of  the 
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House,  and  the  accustomed  and  well-settled  methods  of  proceeding  in 
impeachment.  In  the  Blount  trial,  I  believe  I  have  stated  with  suffi- 
cient distinctness,  the  plea  being  that  William  Blount  was  a  Senator  of 
the  United  States  and  therefore  not  an  impeachable  civil  officer,  and 
also  that  he  had  laid  down  his  office  before  the  proceedings  were  insti- 
tuted— upon  that  issue,  which  presented  simply  the  question  of  jurisdic- 
tion, the  opening  and  close  were  with  the  House. 

Mr.  Edmuitos.  Mr.  President,  I  move  that  the*  Senate  sitting  for 
this  trial  adjourn  until  half  past  twelve  o'clock,  afternoon,  of  the  4th  day 
of  May. 

Mr.  McDonald.  If  the  Senator  will  withdraw  the  motion 

Mr.  Edmunds.  I  withdraw  it. 

Mr.  McDonald.  I  desire,  Mr.  President,  to  move  to  reconsider  the 
vote  in  regard  to  the  order  of  proceeding  in  the  case. 

The  President  ^o  tempore.  The  Senator  will  snbmit  bis  motion  in 
writing, 

Mr.  CoNKLiKG.  May  I  inquire  of  the  Senator  whether  his  purpose  is 
to  enter  the  motion  now  and  leave  it  to  stand  undetermined  nntil  the 
4th  of  May,  or  to  have  immediate  action  upon  it  now  T  And  if  it  be  not 
out  of  order,  I  will  assign  as  a  reason  for  my  inquiry  that  if  the  motion 
to  reconsider  be  entered  and  left  to  stand,  no  gentleman  who  is  to  en- 
gage in  the  conduct  of  this  proceeding  on  either  side  will  understand 
what  is  incumbent  upon  him  or  to  be  incumbent  upon  him  when  the  4th 
of  May  arrives.  So  I  suggest  to  the  Senator  that  he  would  hardly  make 
the  motion  to  reconsider  and  leave  it  standing,  thus  untying  everything 
that  has  been  done  and  leaving  both  sides  in  doubt. 

Mr.  Anthony.  Mr.  President,  I  submit  that  the  motion  of  the  Sen- 
ator from  Indiana  must  be  to  rescind  the  whole  order,  not  a  part  of  it. 
The  order  has  been  adopted.  We  cannot  reach  a  part  until  the  whole 
is  placed  before  the  court  again. 

Mr.  CoNKLiNG.  This  was  a  separate  order.    There  were  two  orders. 

Mr.  Anthony.  I  beg  pardon ;  I  thought  it  was  all  one  order. 

The  President  pro  tempore.  There  are  two  orders.  The  Senator 
from  Indiana  will  submit  his  motion  in  writing. 

Mr.  FEELiNanuYSEN.  Mr.  President 

The  President  |>fo /eiwjjore.  The  Chair  reminds  Senators  that  debate 
is  out  of  order. 

Mr.  Fbelinghuysen.  I  do  not  propose  to  debate;  but  a  motion  was 
made  to  adjourn  to  the  4th  day  of  May,  and  I  was  going  to  ask  whether 
it  would  not  be  better  that  the  Senator  from  Yermont  should  change  his 
motion,  and  move  that  we  adjourn  until  Monday  next  at  half  past  twelve  t 

The  motion  of  Mr.  McDonald,  being  reduced  to  writing,  was  read  by 
the  Chief  Clerk,  as  follows : 

Ordered,  That  the  vote  by  which  the  order  ia  regard  to  the  order  of  discassion  of  the  juris- 
dictional qaestion  was  adopted  be  reconsidered. 

Mr.  McDonald.  Mr.  President,  in  response  to  the  Senator  from  New 
\ork  [Mr.  Conkling]  I  will  say  that  I  have  made  the  motion  to  recon- 
sider; and  of  course  it  is  with  the  Senate  whether  they  will  consider  it 
now  or  at  a  future  time. 

Mr.  Edmunds.  Let  us  dispose  of  it  now. 

The  President  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Indiana  [Mr.  McDonald]  just  read. 

Mr.  McDonald.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered )  and  the  Secretary  called  the  name 
of  Mr.  Allison. 
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Mr.  Howe.  Mr.  President,  I  should  prefer  tbat  the  vote  would  not  be 
taken  on  this  motion  at  the  present  moment. 

The  Pbesident  pro  tempore.  Debate  is  not  in  order. 

Mr.  Howe.  I  move  that  the  Senate  sitting  as  a  court  of  impeachment 
adjonrn  until  tomorrow  at  half  past  twelve  o'clock. 

Mr.  Whyte.  Is  it  in  order  to  make  such  a  motion  while  the  roll-call 
is  going  on  ? 

The  Pbesident  pro  tempore.  There  has  been  no  re-sponse  to  the  call. 

Mr.  Whtte.  The  first  name  was  called. 

The  Pbesident  pro  tempore.  But  not  responded  to.  The  Senator 
from  Wisconsin  [Mr.  Howe]  moves  that  the  Senate  sitting  for  the  trial 
of  the  imi>eachment  adjourn  until  to-morrow  at  half  past  twelve  o'clock. 

Mr.  Dawes.  Perhaps  the  Senator  will  permit  me  to  make  a  sugges- 
tion. By  ananimous  consent,  the  managers  were  heard  on  the  question 
of  changing  this  rule.  It  seems  to  me  that  it  would  be  proper  to  extend 
the  same  courtesy  to  the  counsel  for  thcf  respondent. 

The  Pbesident  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Wisconsin. 

Mr.  Gamebon,  of  Pennsylvania.  Mr.  President 

The  Pbesident  ^ro  tempore.  Debate  is  not  in  order. 

Mr.  Gamebon,  of  Pennsylvania.  I  do  not  intend  to  debate ;  but  I 
rise  to  a  question  of  order.  I  think  I  can  move  to  amend  the  motion  of 
the  Senator  from  Wisconsin  by  proposing  that  we  shall  adjonrn  until 
Monday  at  twelve  o'clock  and  thirty  minutes  p.  m. 

Mr.  Howe.  I  will  withdraw  the  motion  I  submitted  just  now,  for  the 
time  being,  in  order  that  the  question  raised  by  the  Senator  from  Mas- 
sachosetts  [Mr.  Dawes]  may  be  considered. 

Mr.  Dawes.  I  do  not  know  that  the  counsel  have  the  least  desire  to 
be  heard ;  bat  common  courtesy,  it  seems  to  me,  would  demand  the  ex- 
tending to  them  of  the  same  privilege  that  the  Senate  has  extended  to 
the  managers. 

The  Pbesident  pro  tempore.  The  Senator  from  Wisconsin  withdraws 
his  motion.  Do  the  counsel  on  the  part  of  the  respondent  desire  to  be 
beard  T 

Mr.  Gabpenteb.  Mr.  President,  from  the  course  of  the  argument  of 
the  honorable  manager  [Mr.  Hoar]  we  are  very  much  in  doubt  whether 
we  have  any  concern  with  this  business.  It  seems  to  be  rather  a  con- 
ference between  the  two  Houses  than  a  proceeding  in  this  trial.  We 
are  informed  by  the  honorable  manager  that  we  have  been  tried  and 
convicted  in  the  other  end  of  this  Gapitol,  and  that  they  have  simply 
brought  their  judgment  here  for  ratification  and  concurrence ;  and  they 
are  only  now  in¥  jstigating  the  question  as  to  how  and  in  what  form  the 
Senate  is  to  concur  in  the  judgment  which  the  House  of  Eepresen  tat  Ives 
has  rendered  against  ns.  That,  of  course,  is  a  mere  question  of  practice 
between  the  two  Houses,  which  we  are  understood  to  h^ve  no  interest 
in  and  no  right  to  interfere  with. 

On  tbe  merits  of  this  motion  to  rescind,  twenty-five  years'  practice  has 
satisfiod  me  that  it  is  always  safe  to  leave  a  court  to  vindicate  its  own 
order;  and  when  this  court,  after  full  deliberation  and  consultation  in 
prtrate,  has  made  an  order,  we  assume  that  that  order  will  be  adhered  to. 

In  the  next  place,  whatever  may  be  the  precedents  in  the  House  of 
Lords  in  trying  an  impeachment,  we  have  the  authority  of  the  honorable 
manager  himself  who  has  just  taken  his  seat  that  they  are  not  binding 
at  all  in  a  trial  of  impeachment  under  our  Gonstitntion.  In  the  debate 
which  took  place  in  the  House  (if  it  can  be  called  a  debate  where  nobody 
was  allowed  to  speak)  as  to  the  ordering  of  the  impeachment,  the  hou- 
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orable  manager  himself  stated  that  the  British  rules  were  not  applica- 
ble, and  consequentl}'  no  aid  could  be  drawn  from  the  trial  of  Warren 
Hastings.  Now  I  submit  that,  whatever  may  have  been  the  rule  in  the 
trial  of  impeachments  in  England,  this  court  should  make  its  own  rule, 
and  that  should  be  the  rule  of  right  and  justice. 

I  deny,  as  respectfully  as  a  man  may  deny  anything  that  comes  from 
a  co-ordinate  branch  of  this  Congress,  that  the  House  appears  here  in 
any  other  attitude  than  we  appear  here,  a  snitor  in  this  cause.  Is  it  pos- 
sible, where  the  Constitution  says  we  are  to  have  a  trial,  and  the  House 
of  Kepresentatives  presents  itself  here  as  the  accuser,  that  it  is  a  part  of 
the  court;  that  it  is  entitled  to  any  favor  here  that  we  are  not  entitled 
to  t  The  rule  uniformly  adopted  by  the  courts  of  law  is  a  rule  which  the 
experience  of  hundreds  of  years  has  determined  to  be  wise  and  proper, 
and  that  is  the  rule  which  I  understand  this  Senate  has  ordered  for 
this  trial.  Is  it  desired  by  the  honorable  managers  that  the  ordinary 
course  of  justice  should  be  changed  on  this  trial,  that  we  should  be  in- 
vited to  new  entertainments,  and  that  we  should  be  borne  down  here  by 
oppressive  precedents  in  the  House  of  Lords,  and  especially  after  the 
manager  himself,  with  an  independence  which  was  all  worthy  of  him, 
has  in  his  own  branch  of  Congress  put  aside  the  authority  of  the  prece- 
dents of  the  Honse  of  Lords  in  impeachment  cases? 

The  Pbesident  pro  tempore.  The  question  is  on  the  motion  sub- 
mitted by  the  Senator  fi:om  Indiana,  [Mr.  McDonald.] 

Mr.  Manager  Hoab.  Mr.  President,  I  ask  leave  to  say  a  word. 

The  President  pro  tempore.  The  manager  asks  to  be  heard.  Is  there 
objection  f    The  Chair  hears  none. 

Mr.  Manager  Hoar.  I  desire  to  say,  Mr.  President,  that  the  learned 
counsel  has  imitated  one  of  his  associates  in  strangely  misunderstand- 
ing and  misapplying  some  observations  which  he  attributes  to  me.  I 
do  not,  however,  propose  to  be  drawn  into  a  discussion  of  what  took 
place  in  the  House  of  Eepresentatives.  The  proposition  which  I  made, 
and  to  which  he  has  undertaken  to  reply,  was  that  the  House  of  Repre- 
sentatives brings  to  the  Senate  a  charge  the  truth  of  which  it  has  as- 
certained in  the  course  of  its  public  legislative  duty.  Undoubtedly  it 
has  the  burden  of  maintaining  that  charge  and  of  proving  every  fact 
which  is  involved  in  it;  and  undoubtedly  the  defendant  has  the  foil 
right  to  every  constitutional  or  legal  principle  or  presumption ^of  inno- 
cence which  exists  anywhere.  But  the  burtlen  and  the  duty  is  on  us  of 
proving  that  charge  according  to  the  precedents  of  this  Senate  and  of 
all  senates,  according  to  the  precedents  of  the  House  of  Lords  in  Eng- 
land sitting  as  a  court  of  impeachment,  and  not  according  to  the  prece- 
dents of  police  courts  or  inferior  courts  of  any  other  Aind  sitting  any- 
where. And  the  precedents  of  this  Senate  and  of  all  situates  sitting  as 
a  court  of  impeachment  adopted  the  rule  practiced  upon  in  the  English 
House  ot  Lords,  from  which  impeachments  come,  for  live  hoctdred  years, 
that  on  all  questions  the  party  instituting  the  proceeding  h.Md  having 
the  burden  of  proof  throughout  the  whole  issue  has  the  right  to  reply. 
That  is  the  proposition,  and  to  that  proposition  no  answer  wLatever 
has  been  vouchsafed  or  suggested  by  the  honorable  counsel  for  the 
defendant. 

The  further  proposition,  to  which  no  reply  has  been  suggested,  wi^s 
that  in  this  particular  on  this  special  issue  now  made  up,  the  precedent 
of  this  Senate  and  of  all  senates  sitting  as  a  court  of  impeachment, 
precisely  corresponds  and  agrees  with  the  precedents  of  all  courts  what- 
ever, that  where  a  plea  to  the  jurisdiction  is  interposed  and  to  that  plea 
a  demurrer  is  filed,  which — leaving  out  now  this  second  matter  of  fact — 
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s  the  questioQ  here,  the  party  demarriDg  has  the  affirmative  and  the 
reply  io  support  of  his  demurrer. 

So  that,  taking  the  first  issue  presented  here,  the  two  modes  of  determin- 
ing what  is  the  proper  course  concur  and  coiuQJide,  and  if  the  issue  of  fact 
tendend  by  the  House  of  Eepresentatives  affecting  the  jurisdictional 
question  be  to  any  extent  considered  by  the  Senate,  it  is  also  clear  that 
upon  that  issue  of  fact  the  party  tendering  that  would  be  entitled  in  any 
court  of  equity  or  law  to  the  right  to  begin  and  the  right  to  reply. 

Mr.  EDMtTNDS.  Mr.  President,  may  I  request  the  Chair  to  ask  the 
manager  to  point  out  to  the  Senate  the  demurrer  of  the  House  of  Eepre- 
sentatives  to  the  plea  ! 

Mr.  Manager  Hoab.  I  will.    It  is  the  first  replication : 

The  House  of  Rfipresentatiyes  of  the  United  States,  prosecuting,  on  behalf  of  themselves 
and  the  people  of  the  United  States,  the  articles  of  impeachment  exhibited  by  them  to  the 
Senate  of  the  United  States  against  said  William  W.  Belknap,  reply  to  the  plea  of  said 
William  W.  Belknap,  and  say  that  the  matters  alleged  in  the  said  plea  are  not  sufficient  to 
exempt  the  said  William  W.  Belknap  from  answering  the  said  articles  of  impeachment. 

And  then  they  merely  re-affirm  a  fact  which  had  been  affirmed  in  the 
original  articles,  that  he  was  before  that  time  Secretary  of  War,  which  is 
not  a  matter  denied  in  the  original  plea ;  so  that  this  first  propKosition  is 
nothing  but  a  demurrer  to  the  plea,  though  it  is  called  a  replication. 

I  was  saying,  therefore,  that  if  the  second  issue  of  fact  be  considered  by 
the  honorable  Senate  in  any  degree,  the  party  having  the  affirmative 
of  that  issue  of  fact  is  entitled  to  the  right  to  begin  and  the  right  to  reply. 
So,  then,  the  learned  counsel  for  the  respondent  asks  the  Senate  to  over- 
throw the  uniform  course  of  practice  in  England,  and  the  course  of  prac- 
tice settled  by  itself  in  the  first  case  in  this  country,  where  four  of  the  most 
distiognished  lawyers  of  the  land  were  employed  on  the  one  side  an  d  on 
the  other,  and  admitted  and  conceded  in  the  trial  of  the  President^  as 
many  gentlemen  whom  I  see  here  very  well  know. 

Mr.  Howe*  Mr.  President,  I  now  renew  my  motion  that  the  Senate 
sitting  as  a  court  of  impeachment  acyourn  until  twelve  o'clock  and  thirty 
minutes  p.  m.  to-morrow. 

Mr.  Oambbon,  of  Pennsylvania.  I  renew  my  amendment  to  the  motion 
of  the  Senator  from  Wisconsin. 

The  Pbesident  pro  tempore.  The  Senator  from  Pennsylvania  will 
state  his  amendment  to  the  motion. 

Mr.  Camebon,  of  Pennsylvania.  I  move  that  the  coart  now  sitting 
adjourn  until  Monday  at  half  past  twelve  o'clock. 

The  Pbesident  pro  tempore.  The  Senator  from  Pennsylvania  moves^ 
as  an  amendment  to  the  motion  of  the  Senator  from  Wisconsin,  that 
the  time  fixed  shall  be  Monday,  instead  of  to-morrow,  at  half  past  twelve 
o'clock.    The  question  is  on  the  amendment. 

The  amendment  was  not  agreed  to. 

The  Pbesident  pro  tempore.  The  question  recurs  on  the  motion  of  the 
Senator  from  Wisconsin,  that  the  Senate  sitting  in  trial  adjourn  until 
to-morrow  at  half  past  twelve  o'clock. 

The  motion  was  not  agreed  to. 

The  Pbesident  pro  tempore.  The  question  recars  on  the  motion  sub- 
mitted by  the  Senator  from  Indiana,  [Mr.  McDonald,]  on  which  the 
yeas  and  nays  have  been  ordered. 

Mr.  Howe.  If  it  is  not  too  late,  I  think  I  shall  ask  for  the  yeas  and 
nays  on  my  motion  to  adjoarn.  I  do  not  think  it  is  the  purpose  of  the 
Senate  to  drive  us  to  a  vote  on  the  motion  of  the  Senator  from  Indiana 
at  the  present  time. 

The  Pbesident  pro  tempore.  The  Senator  from  Wisconsin  asks  for  the 
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yeas  and  nays  on  the  question.    Unless  there  is  objection,  the  Chair 
will  inquire  if  there  is  a  second  to  the  demand. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  22, 
nays  31 }  as  follows : 

Yeas — Messrs.  Allison,  Boutwell,  Cameron  of  Wisconsin,  Cooper,  Dawes,  Fei^f ,  Fre- 
linghujsen,  Harvey,  Howe.  Jones  of  Nevada,  Key,  McCreery,  McDonald,  McMillan,  Mer- 
rimon,  Mitchell,  Morrill  of  Maine,  Morrill  of  Vermont,  Oglesb;*,  Saulsbury,  Sherman,  and 
Windom— 22. 

Nays— Messrs.  Anthony,  Bayard,  Bogy,  Booth,  Bumside,  Cameron  of  Pennsylvania,  Ca- 

Serton,  Christiancy,Conkling,Conover,  Davis,  Dennis,  Eaton,  Hamilton,  Hitchcock,  Ingalls, 
ones  of  Florida,  Kelly,  Maxey,  Norwood,  Paddock,  Patterson,  Randolph,  Ransom^  Rob- 
ertson, Sargent,  Spencer,  Thurman,  Wallace,  Whyte,  and  Withers — 31. 

Not  Voting — Messrs.  Brace, , Clay  ton,  Cockrell,  Cragin,  Dorsey,  Edmnnds,  English, 
Coldthwaite,  Gordon,  Hamlin,  Kernan,  Logan,  Morton,  Sharon,  Stevenson,  Wadleigh,  West, 
and  Wrightr-18. 

So  the  motion  was  not  agreed  to. 

Mr.  Cameron,  of  Pennsylvania.  I  now  move  that  the  Senate  sitting 
as  a  eonrt  adjonrn  till  Monday  at  twelve  and  a  half  o'clock. 

The  President  |>ro  tempore.  The  Senate  has  refused  to  agree  to  that 
motion  already. 

Mr.  Cameron,  of  Pennsylvania.  This  is  a  new  motion,  if  the  Chair 
please. 

The  President  pro  tempore.  The  Senate  refused  the  motion  of  the 
Senator  prior  to  the  yea  and  nay  vote  just  taken. 

Mr.  Cameron,  of  Pennsylvania.  The  question  was  divided.  Mine 
was  an  amendment  to  the  motion  of  the  Senator  from  Wisconsin. 

The  President  pro  tempore.  And  it  was  rejected  by  the  Senate. 

Mr.  Oameron,  of  Pennsylvania.  I  think  I  have  a  right  now  to  make 
a  new  motion  that  the  Senate  sitting  as  a  court  adjourn  until  Monday 
at  half  past  twelve  o'clock. 

Mr.  Anthony.  If  the  Senator  will  modify  his  motion  so  as  to  fix  the 
time  five  minutes  later,  it  will  be  in  order. 

Mr.  Cameron,  of  Pennslyvania.  Then  I  will  make  it  five  minutes 
after  that  time. 

The  President  pro  tempore.  That  motion  is  in  order.  The  Senator 
from  Pennsylvania  moves  that  the  Senate  sitting  for  the  trial  of  the  im- 
peachment adjourn  until  Monday  at  twelve  o'clock  and  thirty-five  min- 
utes p.  m. 

The  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  of  W.  W.  Belknap  adjourned  until  Monday  next  at  twelve 
o^clock  and  thirty-five  minutes^p.  m. 


Monday,  May  1, 1876. 

The  President  pro  tempore  having  announced  the  arrival  of  the  time 
to  which  the  Senate  sitting  for  the  trial  of  the  impeachment  had  ad- 
journed; 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  respondent  appeared  with  his  counsel,  Mr.  Blair  and  Mr.  Carpen- 
ter. 

The  President  pro  tempore.  The  Secretary  will  notify  the  House  of 
Representatives  that  the  Senate  is  now  ready  to  receive  the  managers 
and  the  House,  provision  being  made  for  their  accommodation. 

The  Sergean^at-Arm8  announced  the  presence  of  the  managers  of  the 
impeachment  on  the  part  of  the  House  of  Representatives  5  and  they 
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(with  the  exception  of  Mr.  McMahon,  who  was  absent)  were  conducted 
to  the  seats  provided  for  tbero. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  of 
Fhday,  April  28,  sitting  for  the  trial  of  the  impeachment. 

Ihe  Prss£D£NT  pro  tempore.  The  Senate  is  ready  to  proceed  with  the 
tiiaL  The  pending  motion  will  be  reported,  proposed  by  the  Senator 
from  Indiana,  Mr.  [McDonald,]  upon  which  the  yeas  and  nays  will  be 
taken. 

The  Secretary  read  the  order  of  Mr.  McDonald,  modified  from  the 
form  in  which  it  was  originally  submitted,  to  read  as  follows : 

Oritmi^  That  the  vote  bj  which  10  was  ordered  that  the  respondent  be  entitled  to  con- 
clude the  argument  upon  the  qneetion  of  the  JDrisdiction  of  tne  Senate  to  entertain  the 
irtleles  of  impeachment  against  the  respondent  be  reconsidered. 

Mr.  Edmunds.  Mr.  President,  I  feel  bound,  after  what  has  taken 
place  in  the  argument,  to  move  that  the  Senate  withdraw  for  consalta- 
tion. 

Mr.  Blaib.  Mr.  President,  before  the  motion  is  put,  I  should  like  to 
be  heard  for  a  few  moments  by  the  Senate. 

The  President  pro  tempore.  Is  there  objection  f  The  Chair  hears 
none. 

Mr.  Blaib.  Mr.  President  and  Senators,  when  this  question  was 
mooted  at  the  last  session  of  this  court,  I  had  not  been  able  to  give  any 
attention  scarcely  to  the  subject,  and  was  therefore  wholly  unprepared 
to  make  any  remarks  whatever  upon  it.  Since  that  adjournment,  how- 
ever, I  have  looked  into  the  matter  with  such  opportunity  as  the  time 
afforded  me  would  enable  me  to  do,  and  upon  examination  of  some  of 
the  precedents,  which  I  think  will  be  more  authoritative  than  those 
stated  by  the  managers,  I  hope  that  the  Senate  will  not  recede  from  the 
order  it  has  taken  in  this  matter. 

The  first  to  which  I  will  call  the  attention  of  the  Senate  is  the  case  of  Bar- 
nard, with  which  the  managers  have  shown  their  familiarity,  having  re- 
ferred to  it  in  connection  with  this  plea  in  abatement.  Throughout  that 
ease  the  rule  which  obtains  in  courts  of  justice  was  adhered  to,  that 
counsel  who  maintained  the  affirmative  of  the  issue  had  the  opening 
and  reply  upon  such  issue.  I  would  also  say — and  I  am  making  my  re- 
marks very  brief— in  regard  to  the  affirmative  of  the  issue,  that  this  is 
substantially  a  demurrer  to  the  articles,  because  every  lawyer  knows 
that  in  a  proceeding  like  this  the  articles  themselves  musTallege  all  the 
facts  necessary  to  give  the  jurisdiction  in  the  case  alleged  and  proved. 
Hiis  court  of  impeachment  is  a  court  of  limited  jurisdiction  under  the 
Constitution,  and  in  every  court  of  that  character  the  facts  upon  which 
the  jurisdiction  rests  must  appear  on  the  complaint  by  which  the  case 
is  initiated,  and  inviting  the  action  of  the  court. 

Now,  every  party  demurring  has  the  opening  and  closing,  and  the  ar- 
gument which  is  addressed  to  the  court  on  the  other  side,  that  as  they 
have  the  affirmative  of  the  general  issue,  therefore  they  ought  to  be 
heard  in  opening  and  replying  upon  all  the  questions  arising  in  the  prog- 
ress of  the  case,  would  with  equal  propriety  give  the  plaintiff  in  every 
other  court  the  reply  on  all  such  questions,  whether  applied  to  a  ques- 
tion of  law  or  a  question  of  fact.  But  that  is  not  the  rule.  In  this  case 
we  demur,  and  thus  say  that,  assuming  all  the  facts  alleged  to  be  true, 
the  House  of  Kepreaentatives  has  no  case.  That  is  an  affirmative  prop- 
osition— that  00  impeachment  can  be  maintained  on  the  facts  charged — 
and  therefore  we  are  entitled  to  the  opening  and  conclusion  of  the  argu- 
ment 

It  is  altogether  a  mistake,  also,  that  this  proceeding  was  ever  other- 
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wise  considered  here  or  iu  England  as  standing  upon  any  different  foot- 
ing in  its  general  principles  than  any  other  pix>ceedings  at  law.  Woode- 
son,  in  his  lectnre  on  the  subject  of  impeachment,  (volume  2,  page  596,) 
treats  it  as  a  suit.  His  language  is  that  ^'  the  House  of  Commons,  as 
the  grand  inquest  of  the  nation,  becomes  suitors  for  penal  justice.'^  Wil- 
son, in  his  Parliamentary  Law,  speaks  of  the  articles  as  analogous  to  an 
indictment,  and  hence  the  rules  of  practice  ought  to  conform  to  those  of 
the  courts  in  analogous  circumstances,  and  if  they  vary  from  them  in 
England, it  does  not  follow  a  practice  there  which  does  not  conform  to  the 
general  principles  recognized  here.  We  have  greatly  restricted  the  im- 
peachment proc«^ing ;  it  is  not  the  proceeding  here  as  there  in  many 
of  its  essential  features. 

This  is  all  I  think  it  necessary  to  say  in  support  of  the  judgment  of 
the  Senate  establishing  the  rule  of  proceeding  under  consideration. 
I  premise  the  honorable  chairman  of  the  Judiciary  Committee,  npou 
whose  motion  it  was  made,  I  believe,  has  made  himself  familiar  with 
this  subject.  I  hope  I  may  be  allowed  to  say,  in  conclusion,  that  as 
American  lawyers  are  not  very  familiar  with  this  proceeding  of  im- 
peachment, (for  it  is  very  unusual  in  this  country,)  if  the  Senate  does 
retire  to  consider  this  matter,  it  will  take  into  consideration  the  question 
of  giving  us  a  little  more  time ;  and  I  am  sure  our  brethren,  the  man- 
agers, will  not  oppose  it,  on  further  consideration.  We  do  not  ask  it  for 
the  purpose  of  making  any  display.  We  want  to  investigate  this  sub- 
ject, so  as  to  save  the  time  of  the  Senate  in  presenting  it  briefly  and  in 
an  orderly  manner;  and  we  can  save  the  time  of  the  Senate — ^its  valua- 
ble time,  at  this  season  of  the  session — if  we  are  allowed  some  time  to 
read  and  digest  our  reading  before  discussing  this  very  important  con- 
stitutional question  to  be  considered. 

Mr.  Manager  Lobd.  Mr.  President 

The  Pbesident  pro  tempore.  Is  there  objection  to  the  managers  being 
heard  f    The  Chair  hears  none. 

Mr.  Manager  Lord.  Mr.  President,  on  the  question  of  time,  referred 
to  last  by  the  counsel  who  has  addressed  the  court,  the  managers  have 
already  said  all  that  they  desire  to  say,  and  simply  announce  that  we 
adhere  to  i>ositions  formerly  taken. 

On  the  question  of  the  opening  and  closing  of  the  argument,  the  man- 
agers desire  tobe  further  heard  throngh  Mr.  Hoab  ;  and  I  will^say  now, 
so  that  I  need  not  rise  again,  that  the  managers  also  desire  that  four  of 
their  number  may  be  allowed  to  argue  the  questions  now  before  the 
court.  It  will  be  seen  by  the  orders  of  this  court  that  there  are  five 
principal  questions  presented — I  need  not  now  refer  to  them — four  of 
them  by  the  pleadings  and  the  fifth  by  the  order  of  the  court,  to  wit, 
whether  the  matters  contained  in  the  second  replication  of  the  House  of 
Eepresentatives  ought  not  to  have  been  presented  in  the  original  arti- 
cles. These  five  questions  being  before  us,  the  managers  suggest  that 
four  of  their  number  should  be  allowed  to  argue  them. 

Mr.  Manager  Hoab.  Mr.  President  and  Senators,  I  desire  to  say  a 
few  sentences  only  in  reply  to  what  has  fallen  from  the  learned  counsel 
for  the  respondent,  and  I  desire  to  state  exactly  what  is  the  fundamental 
proposition  on  which  we  rest  the  claim  which  we  presented  to  the  Senate 
on  Friday.  It  is  this,  that  a  court  of  impeachment,  a  parliamentary 
process  for  the  investigation  of  the  guilt  of  great  public  offenders,  has 
had  from  time  immemorial,  both  in  this  country  and  England,  its  own 
rules  of  evidence,  its  own  rules  of  pleading,  and  its  own  methods  of 
practice,  settled  by  immemorial  usage  and  adopted  by  our  Constitution 
when  it  used  the  word  "  impeachment"  as  one  of  the  powers  with  which 
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the  Senate  is  clothed.  Those  rules  of  evidence,  practice,  and  pleading 
are  not  the  rales  which  obtain  in  the  courts  of  the  common  law^  but  are 
other  and  different  rules. 

Do  not  let  me  be  misunderstood  or  misrepresented  when  I  make  this 
statement.  The  rules  of  pleading  and  of  evidence  and  of  practice,  which 
are  based  upon  common  right,  and  which  secure  to  a  defendant  a  fair 
and  impartial  trial  and  protection  against  oppression,  the  presumption 
of  innocence,  all  rules  of  substance,  apply  here.  This  court  sits  to  apply 
in  all  its  proceedings  the  rules  of  common  justice  and  of  common  right, 
and  is  the  highest  court  in  the  country  authorized  to  apply  those  rules 
to  this  class  of  offenders.  But  it  applies  these  rules  by  its  own  methods. 
If  iu  any  respect  a  rule  of  procedure  existing  in  the  court  of  impeach- 
ment is  less  favorable  to  a  defendant  at  its  bar  than  the  process  in  a 
criminal  court  in  an  analogous  case.  Senators  will  remember  the  im- 
mense constitutional  equiv^ent  which  is  given  him.  He  is  entitled,  for 
his  judges  and  for  his  jurors  both,  to  have  impaneled  seven ty-tbur  Sen- 
ators of  the  United  States,  selected  by  the  various  States  which  make 
up  this  Bepublic  as  the  first  men  in  character,  in  capacity,  in  knowledge 
of  the  Constitution  that  those  various  communities  present ;  and  he  can- 
not be  convicted  unless  by  atwo-thirds  judgment  of  the  court  so  made  up. 
In  this  be  finds  an  equivalent  for  every  possible  inconvenience  which 
the  application  of  the  rules  which  prevail  in  a  court  of  impeachment  may 
cause  him. 

I  speak  at  this  moment  only  from  memory,  but  I  do  not  understand 
that  the  learned  counsel  correctly  states  the  only  American  precedent 
to  whicb  he  has  referred — the  case  of  Barnard.  In  BarnaM's  case  a 
plea  was  interposed  to  the  jurisdiction,  in  substance  the  same  plea  which 
is  interposed  here,  applying  to  several  of  the  articles.  That  plea  was 
argaedM)y  itself,  and  upon  that  argument  the  counsel  for  the  State  had 
the  opening  and  the  close.  In  regard  to  the  English  precedent,  I  beg 
leave  respectfully  to  refer  honorable  Senators  to  a  report,  of  which  Mr. 
Burke  is  the  author,  from  a  committee  api)ointed  by  the  House  of  Com- 
mons to  inspect  the  journals  of  the  Lords,  with  a  view  of  ascertaining  the 
occasion  of  the  great  delay  which  had  happened  in  the  trial  of  Warren 
Hastings.  This  inspection  and  report  were  made  in  the  seventh  year  of 
that  trial.  Mr.  Burke  makes  in  this  report  a  most  ample  and  thorough 
discossioii  of  the  entire  procedure  in  cases  of  impeachment  in  Parliament. 
He  begins  by  considering  the  matter  of  pleadings  and  the  matter  of  evi- 
dence and  other  matters  of  procedure,  and  states  in  the  fullest  manner 
the  principle  upon  which  the  claim  of  the  managers  rested.  I  do  not 
mean  to  say  that  he  states  anything  in  regard  to  this  particular  question 
of  the  opening  and  close.  The  report  is  silent  upon  that  particular  sub- 
ject, but  he  states  the  doctrine.    He  begins  by  saying : 

Toar  cominittee  finds  that  the  Lords,  in  matter  of  appeal  or  impeachment  in  Parliament, 
are  not  of  ripht  obliged  to  proceed  according^  to  the  coarse  or  mles  of  the  Roman  civil  law, 
ur  bj  those  of  the  law  or  usage  of  any  of  the  inferior  coarts  in  Westminster  Hall,  bat  bj 
the  law  and  nsage  of  Parliament. 

Then  he  cites  various  precedents  from  the  earliest  times,  and  finds 
that  always  the  court  proceed  according  to  the  law  and  usage  of  Par- 
liament.   Then  he  cites  Lord  Coke : 

Ab  ererj  court  of  justice  hath  laws  and  customs  for  its  direction,  some  by  the  common 
law,  some  bv  the  civil  and  canon  law,  some  bj  peculiar  laws  and  customs,  &.c.,  so  the  high 
eoart  of  Parliament,  sms  vropriis  Ugibus  et  eonsuetudinihus  subsistU.  It  is  by  the  lex  et  eon- 
nuimdo pariiamemti  that  all  weighty  matters  in  any  Parliament  moved,  concerning  the  Peers 
of  the  realm,  or  Commons  in  Parliament  assembled,  ouffht  to  be  determined,  adjudged,  and 
discussed  by  the  coarse  of  the  Parliament,  and  not  by  the  civil  law,  nor  yet  by  the  common 
laws  of  this  realm  used  in  more  inferior  coarts. 
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This  is  the  reason  that  judges  ought  not  to  give  any  opinion  of  a  matter  of  Parliament,  be- 
cause it  is  not  to  be  decided  by  the  common  laws,  but  stcundem  legem  it  consmtudincm  par' 
liamenti;  and  so  the  judges  in  divers  Parliaments  have  confessed. 

Then  lie  goes  on  under  the  **rule  of  pleading:'' 

Tour  committee  do  not  find  that  any  rules  of  pie  ding  as  observed  in  the  inferior  courts 
have  ever  obtained  in  the  proceedings  of  the  high  court  of  Parliament  in  a  cause  or  matter 
in  which  the  whole  procedure  has  been  within  their  original  jurisdiction.  Nor  does  your 
committee  find  that  any  demurrer  or  exception,  as  of  false  or  erroneous  pleading,  hath  been 
ever  admitted  to  any  impeachment  in  Parliament,  as  not  coming  witnin  the  form  of  the 
pleading ;  and,  although  a  reservation  or  protest  is  made  by  the  defendant — ^matter  of  form, 
as  we  conceive — **  to  the  generality,  uncertainty,  and  insufficiency  of  the  articles  of  impeach- 
ment," yet  no  objections  have  in  fact  been  ever  made  in  any  part  of  the  record. 

I  do  not  think  it  is  worth  while  to  detain  the  Senate  with  reading  very 
fall  and  copioas  extracts  from  this  report.  I  will  take  the  liberty  of 
placing  the  book  where  it  will  be  reached  by  Senators  when  they  discuss 
this  question. 

Let  me  say  again  that  it  is  not  claimed  that  in  any  particular  the 
rales  of  pleading,  of  evidence,  or  of  practice,  which  as  matter  of  com- 
mon right  and  of  common  justice  are  essential  to  giving  the  defendant 
a  fair  trial,  to  requiring  of  his  accusers  the  fullest  proof  and  giving  him 
the  entire  benefit  of  the  presumptions  of  innocence,  do  not  obtain  in  this 
high  court :  but  the  law  and  custom  of  Parliament  have  been  adopted 
with  the  adoption  of  impeachment  itself,  and  one  of  the  well-settled 
methods  of  practice  against  which  no  authority  has  been  cited  is  that 
in  all  matters  the  House  of  Commons  or  the  House  of  llepreseutatives 
have  the  right  of  reply. 

The  learned  counsel  has  called  attention  in  the  second  place  to  the 
character  and  form  of  these  pleadings  upon  the  first  issue  which  is 
made  up ;  and  with  the  leave  of  the  Senate  I  desire  to  explain  precisely 
how  that  stands.  The  House  of  Kepresentatives,  in  the  first  instance, 
allege  in  the  original  articles: 

Art.  3.  That  said  William  W.  Belknap  was  Secretary  of  War  of  the  United  States  of 
America  before  and  during  the  month  of  October,  1870,  and  continued  in  office  as  such 
Secretary  of  War  until  the  2d  day  of  March,  1&76. 

Now,  if  the  Senate  will  be  good  enough  to  observe  the  plea  which 
was  put  in  by  the  honorable  counsel,  it  is  this : 

That  this  honorable  court  ought  not  to  have  or  take  further  cognizance  of  the  said  articles 
•f  impeachment  exhibited  and  presented  against  him  by  the  House  of  RepresentAtives  of  the 
United  States,  because  he  says  tnat  before  and  at  the  time  when  the  said  House  of  Representa- 
tives ordered  and  directed  that  he,  the  said  Belknap,  should  be  impeached  at  the  bar  of  Uie 
Senate,  and  at  the  time  when  the  said  articles  of  impeachment  were  exhibited  and  presented 
against  him,  the  said  Belknap,  by  the  said  House  or  Reprenentatives,  he,  the  said  Belknap, 
was  not,  nor  hath  he  since  been,  nor  is  he  now,  an  officer  of  the  United  States. 

In  that  replication  there  is  an  ambiguity.  If  the  respondent  had  said 
that  at  the  time  of  the  presentment  of  the  articles  of  impeachment  he 
was  not  a  civil  officer  it  would  have  presented  the  naked  question  of  juris- 
diction without  ambiguity  or  difficulty,  and  the  House  would  have  de- 
murred 5  but  he  inserts  the  word  "before."  That  may  have  one  of  two 
meanings.  It  may  amount  to  an  allegation  that  he  was  never,  before 
the  original  articles  of  impeachment  were  presented,  a  civil  officer  of 
the  United  States.  I  do  not  say  that  that  astute  purpose  was  in  the 
mind  of  the  counsel  who  drew  the  pleading.  If  we  had  demurred 
simply,  if  we  had  made  a  simple  demurrer,  the  respondent  might  then 
have  come  before  the  Senate  and  argued  that  he  had  responded  to  the 
articles  that  he  never  was  a  civil  officer  of  the  United  States  at  any 
time  before  they  were  presented,  and  we  should  have  been  left  to  a  dis- 
cussion upon  the  verbiage  of  the  article  and  to  the  danger  of  being  ex- 
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elnded  from  court  by  a  blauder  in  not  giving  the  proper  construction 
to  the  defendant's  language.    Accordingly  we  set  up  no  new  matter  but 
we  simply  re-assign,  in  regard  to  the  fact  which  is  left  doubtful  on  the 
expression  of  the  defendant's  plea,  what  we  said  in  our  original  articles ; 
in  other  words,  wesay,  **  Wemean  to  say  that  you  were  a  civil  officerof  the 
United  States  until  the  2d  of  March ;  and  therefore,  that  being  the  mean- 
ing of  our  original  article,  your  plea  presents  no  legal  or  proper  response." 
It  is  a  case  therefore  of  a  re-assignment  or  a  re-affirmation  of  a  fact  origin- 
ally set  forth  in  a  mode  in  which  the  meaningof  theoriginal  allegation  can- 
not be  questioDed,  and  saying  that  therefore,  that  fact  being  considered, 
tiie  plea  of  the  respondent  shows  no  answer  in  law.    Thus  we  have  pre- 
sented to  the  Senate  in  substance  an  issue  made  here  in  this  way ;  a 
statement  of  the  original  articles  that  the  defendant  was  a  civil  officer 
of  the  United  States  down  to  the  2d  day  of  March,  re-affirmed  in  the 
replication;  a  statement  by  the  defendant  that  before  these  articles 
were  presented  he  had  ceased  to  be  such  civil  officer;  and  a  statement 
on  the  part  of  the  House  of  Bepresentatives  that  that  last  allegation  is 
no  defense  to  the  charge ;  in  other  words,  a  simple  demurrer  to  what  is 
pleaded  and  well  pleaded  in  the  original  article;  and  on  such  demurrer, 
by  the  invariable  rule  of  courts  both  of  law  and  equity,  the  party  sus- 
taining the  demurrer  has  affirmative. 

Upon  the  larger  question  (setting  aside  now  the  pleadings  and  taking 
the  substance  of  the  issue  upon  the  question  of  jurisdiction)  the  plaint- 
iff always  has  the  affirmative.  If  the  respondent  had  contented  himself 
with  introducing  a  naked  plea  of  ^'not  guilty,"  he  could  have  availed 
himself  of  his  objection  to  the  jurisdiction  upon  that  plea,  and  it  would 
have  required  the  judgment  of  the  court  to  be  given  against  him  or  in 
his  favor,  without  setting  up  the  fact  at  all,  because  the  original  articles 
do  not  allege  that  at  the  time  of  the  presenting  of  the  articles  he  was  a 
civil  officer  of  the  United  States. 

And  it  may  be  proper  to  say  one  further  word  in  conclusion.  I  under- 
stand, in  accordance,  as  was  saggested  in  the  very  significant  question 
pnt  I  think  by  the  honorable  Senator  from  New  York,  that  the  true  rule 
of  pleading  in  impeachment  cases  is  this:  The  Ilouse  of  Bepresentatives 
pr^nt  articles  setting  up  the  substance  of  the  transaction  on  which 
they  rely,  not  in  the  form  of  an  indictment  or  of  a  bill  in  equity  or  of  a 
civil  declaration  certain  to  a  certain  intent  in  general,  but  setting  forth 
the  substance  of  a  transaction.  It  is  not  necessary  to  give  dates.  You 
may  say  ^^  on  or  about  the  time."  It  is  not  necessary  to  give  legal  re- 
sults or  intendments.  Then  the  defendant  comes  in  and  in  his  answer 
either  denies  the  whole  matter,  if  there  was  no  such  transaction  as  is  set 
np,  or  if  there  was  a  transaction  of  the  kind  but  an  innocent  and  not  a 
guilty  one,  with  certain  different  and  other  circumstances,  he  tells  the 
story  as  he  alleges  it  to  be,  setting  up  at  the  same  time  all  special  sug- 
gestions of  law  or  of  defense  of  fact  on  which  he  relies;  and  the  plead- 
ings are  made  np  in  that  way  by  a  joinder  of  issue.  I  do  not  think  it 
is  in  the  power  of  parties  by  pleadings  of  fact  such  as  take  place  in 
ordinary  courts  of  law  to  compel  the  Senate  to  determine,  except  in  its 
discretion,  several  issues  of  fact  in  succession.  Suppose  an  issue  of 
&ct  were  made  up  on  this  question  of  jurisdiction,  is  the  Senate  to  be 
compelled  to  lay  aside  its  legislative  business  and  determine  that,  and 
then  the  defendant  answer  over,  perhaps  setting  up  some  other  matter 
strictly  in  bar,  and  have  that  determined,  and  so  the  Senate  put  to  a 
trial  of  half  a  dozen  successive  issues  of  fact  ?  I  respectfully  submit 
that  that  is  not  the  rale,  but  that  the  proper  method  of  pleading  is  the 
one  which  I  have  first  stated. 
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Undoubtedly  it  would  have  been  very  proper  that  the  matter  set  up 
in  this  second  replication  should  have  been  set  up  in  the  original  arti- 
cles ;  but  it  is  also  well  settled  in  matters  of  impeachment  that  the  House 
of  Eiepresentatives  has  in  its  discretion  the  right  at  any  time  to  file  addi- 
tional articles  if  it  see  fit  It  i)9  also  true  that  this  new  matter  set  up  in 
the  second  replication  has  been  pleaded  to  without  objection  on  the  part 
of  the  defendant ;  that  it  is  before  the  Senate  as  an  allegation  in  the 
cause  presented  by  the  authority  of  the  House ;  and  whether  it  shonld 
or  should  not  have  been  originally  inserted  in  the  articles  becomes  now 
of  no  consequence. 

Mr.  CoNKLiNG.  Mr.  President,  I  should  like  under  the  rule,  through  the 
Chair,  to  make  an  inquiry  of  the  manager  now  on  the  floor.  I  would, 
like  to  have  read  from  Blount's  case,  if  that  was  the  ease  to  which  the 
manager  referred,  or  from  the  case  of  Chase,  if  that  was  the  case  to 
which  he  referred  on  Friday,  the  passage  in  the  report  in  which  it  ap- 
pears that  the  Senate  held  the  affirmative  to  be  with  the  managers,  re- 
gardless of  the  nature  of  the  issue,  regardless  of  the  question  whether 
they  were  the  propounding  party  in  respect  of  that  particular  issue  or 
not 

Mr.  Manager  Hoar.  Mr.  President,  I  desire  to  express  my  gratitude 
to  the  honorable  Senator  for  putting  that  question,  because  it  reminds 
me  of  what  I  had  meant  to  say  if  I  was  called  upon  to  address  the  Sen- 
ate again  this  morning. 

Blount's  case  was  the  case  to  which  I  referred.  In  the  haste  of  re- 
plying to  the  learned  counsel  I  used  the  phrase,  ^^  the  rule  settled  by 
itself  for  the  Senate  in  the  first  case  which  came  before  them."  In  point 
of  fact,  it  appears  upon  the  report  that  the  order  of  proceeding  was  set- 
tled by  the  four  distinguished  counsellors  who  took  part  in  it  by  an 
agreement,  and  there  is  no  vote  or  other  express  action  of  the  Senate  to 
be  found ;  and  it  was  my  purpose,  on  the  suggestion  of  one  of  my  hon- 
ored associates,  to  have  made  that  explanation  to  the  Senate  at  this 
time,  but  it  passed  from  my  mind.  But  Blount's  case  seems  to  me  te  be 
a  very  significant  and  important  authority,  for  it  is  not  credible  that 
those  four  lawyers,  four  as  able  lawyers  as  the  bar  of  the  United  States 
afforded  at  that  time— Mr.  Jared  Ingersoll,  Mr.  Bayard,  Mr.  Harper,  and 
Mr.  Dallas — would  have  conceded  so  important  an  advantage  to  the  man- 
agers on  the  part  of  the  House  of  Representatives  without  any  equiva- 
lent, unless  they  had  understood  the  practice  to  be  so. 

Mr.  CoNELiNa.  That  wa«  a  demurrer  by  the  House,  though. 

Mr.  Manager  Hoab.  That  was  a  demurrer  by  the  House  to  a  plea  on 
the  question  of  jurisdiction,  so  that  the  Senate,  and  the  Senate  withoat 
any  objection,  allowed  the  practice  as  settled  by  the  counsel  among  them- 
selves to  be  adopted  and  acted  on.  It  is  not,  however,  strictly  accurate 
to  say  that  the  Senate  settled  the  practice. 

Mr.  Edmunds.  May  I  ask  (through  the  Chair)  the  manager  whether 
the  House  in  the  Blount  case,  being  the  demurring  party,  were  not  en- 
titled on  ordinary  judicial  principles  and  practice  to  go  forward  with- 
out relying  upon  their  privilege  ? 

Mr.  Manager  Hoab.  Undoubtedly.  Our  replication  is  a  copy  of  the 
Blount  replication. 

Mr.  McDonald.  I  was  about  to  ask  if  the  replication  is  not  a  copy  ot 
what  is  termed  the  demurrer  in  that  case  ? 

Mr.  Manager  Hoab.  It  is. 

Mr.  Edmunds.  I  ask  the  manager  to  read  the  replication  in  the  Blount 
case  and  the  replication  in  this  case. 

Mr.  Manager  Hoab.  I  have  not  here  the  Blount  case. 
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Mr.  GoGKasLL.  I  can  famish  the  managers  with  the  case  if  the}'  de- 
sire it    [Sending  a  book  to  the  managers.] 

Mr.  Logan.  Before  the  manager  reads  that,  I  desire  to  ask  a  question 
merely  to  have  him  give  his  comments  in  reference  to  it.  The  replica- 
tioD  on  the  part  of  the  House  to  the  first  plea  of  the  respondent  is 
claimed  by  the  managers  to  be  a  demnrrer."^  Then  there  is  a  demurrer 
by  the  respondent,  and  the  managers  follow  with  their  joinder  in  de- 
murrer to  &e  demarrer  of  the  respondent.  I  ask  whether  by  that  joinder 
in  demurrer  to  the  respondent  they  do  not  waive  that  which  they  claim 
to  be  their  demurrer  in  the  replication  to  the  first  plea  of  the  respond- 
eat  I  shoald  like  to  hear  the  manager  on  that  point. 

Mr.  Manager  Hoab.  I  am  not  sure  that  I  correctly  apprehend  the 
force  of  the  qoestion  of  the  honorable  Senator  from  Illinois;  but  if  I 
do,  with  all  dae  respect  I  can  express  my  opinion  by  saying  that  it  re- 
fers rather  to  what  the  successive  steps  in  the  pleading  are  labeled  by 
tbe  parties,  than  to  what  they  really  amount  ta  The  substance  of  this 
issae  is  this :  The  House  of  Kepresentatives  say  the  defendant  did  cer- 
tain acts  as  Secretary  of  War,  and  remained  Secretary  of  War  until  the 
2d  day  of  March.  The  defendant  replies,  **  I  was  not  Secretary  of  War 
lAeu  you  presented  your  articles,  or  before,"'  leaving  it  ambiguous 
whether  he  means  never  before,  or  that  there  was  a  time  before  when  he 
did  not  hold  the  office.  In  order  not  to  be  entangled  by  that  ambiguity, 
the  House  of  Beprosntatives  say,  ^^  We  mean  to  assert,  as  we  said  be- 
fore, that  yon  were  Secretary  of  War  down  to  the  2d  day  of  March ;  and 
the  fact  that  yon  have  gone  out  since  (which  is  the  only  fiact,  as  we  un- 
derstand the  pleadings,  now  newly  set  up  by  you)  is  not  a  sufficient 
answer  to  our  original  article." 

Mr.  Logan.  The  question  I  asked,  though,  if  I  can  make  myself  un- 
derstood, is  merely  this,  boiled  down  to  a  point,  whether  the  managers, 
by  joining  in  demurrer  to  the  demurrer  of  the  respondent  to  the  replica- 
tion of  the  managers,  do  not  then  make  the  issue  on  that  demurrer, 
aod  waive  what  they  claim  as  a  demurrer  on  their  part  to  the  plea  of 
the  respondent  f 

Mr.  Manager  HoAB.  I  do  not  so  understand.  I  understand  that  the 
qnestion  which  the  Senate  ought  to«  determine  is  this — this  is  the  sub- 
stance of  the  whole  thing :  Is  the  fact  newly  affirmed,  and  first  affirmed 
hy  this  respondent,  to  wit,  the  fact  that  he  had  ceased  to  be  Secretary 
of  War  when  these  articles  were  presented,  a  sufficient  answer  to  the 
charge  1  Ton  cannot  escape  that  simple  proposition.  That  is  what 
JOQ  have  got  to  try :  Is  the  fact,  newly  set  up  by  the  defendant,  that  he 
had  ceased  to  be  Secretary  of  War  when  these  articles  were  presented, 
a  8nfficient  answer  to  this  charge!  He  sets  that  up,  and  the  House  of 
Bepresentatives  say  that  is  no  sufficient  answer ;  and  that  is  a  demur- 
rer in  substance  and  in  fact ;  and  on  the  question  whether  a  fact  so  set 
np  hy  my  antagonist  newly,  for  the  first  time  in  the  case,  is  a  sufficient 
answer  to  what  I  have  said,  I  am  always  entitled  to  the  opening  and 
dose. 

Mr.  Maxey.  Mr.  President 

Mr.  Manager  HoAB.  I  desire  the  honorable  Senator  to  remember  that 
Ihave  been  qnite  led  away  from  the  previous  request  of  the  honorable 
Senator  from  New  York. 

Mr.  Maxey.  I  should  be  glad  to  call  the  manager's  attention  to  one 
point  The  plea  in  response  to  the  articles  of  impeachment  declares 
that  before  and  at  the  time  of  the  beginning  of  the  proceedings  for  im- 
peachment— that  is  in  substance  what  it  is — the  respondent  was  not  an 
officer  of  the  United  States.    The  managers,  in  their  reply  to  that,  in 
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their  first  replication,  neither  affirm  nor  deny  that  fact,  but  thej  go  on 
to  8ay  that  that  plea  is  not  good  and  safficient  in  law*,  because  they  say 
that  at  the  time  of  the  commission  of  the  offenses,  as  set  forth  in  the 
articles  of  impeachment,  he  was  such  officer.  That  is  the  substance  of 
that.  Now  it  is  claimed  by  the  managers  that  that  is  in  substance  a 
general  demurrer  to  the  defendant's  plea.  Various  other  pleadings  go 
on.  The  defendant  then  comes  in  and  demurs  to  that  first  subdivi-^ion 
of  the  House's  replication.  To  that  demurrer  of  the  defendant  the  man- 
agers or  the  House  put  in  a  similiter-^jom  in  demurrer.  Now,  I  am  like 
my  friend  from  Illinois  ^  I  wish  to  understand  if  the  efifect  of  that  iu  law 
would  not  be,  by  joinmg  in  the  defendant's  demurrer,  to  waive  the 
House's  demurrer  1  I  should  be  glad  to  hear  what  they  have  to  say  on 
that  point:  if  that  is  not  the  efifect  of  the  pleading;  if  joinder  in  the  de- 
fendant's demurrer  is  not  a  waiving  and  abandonment  of  the  first  de- 
murrer. 

Mr.  Manager  HoAB.  I  should  be  constrained,  I  think,  to  answer  by 
saying  that  I  do  not  think  that  would  be  good  practice,  and  a  court  of 
law  would  order  those  pleadings  to  be  reformed  and  the  matter  to  stop 
at  the  first  demurrer  andjeverything  else  to  be  striclcen  out.  But,  at  any 
rate ' 

Mr.  Maxey.  I  will  state  in  addition,  Mr.  President,  that  so  far  as 
concerns  the  demurrer,  which  is  joined,  of  the  defendant,  that  demur- 
rer does  contain  an  offer  to  verify,  which  is  unusual  also  in  a  demur- 
rer, I  think.  Still,  having  joined  in  that,  lask  whether  that  joinder  does 
not  waive  the  demurrer  of  the  managers. 

Mr.  Manager  HoAB.  I  do  not  so  understand. 

Mr.  Sabgent.  I  rise  to  a  point  of  order. 

The  Pbesident  pro  tempore.  The  Senator  will  state  his  point  of 
order. 

Mr.  Sabgent.  Rule  18  provides  : 

If  a  Senator  wishes  a  question  to  bo  pat  to  a  witness,  or  to  offer  a  motion  or  order^ — 
except  a  motion  to  adjourn — it  shall  be  reduced  to  writing  and  put  by  the  presiding^  officer. 

The  President  pro  tempore.  The  Chair  formerly  ruled  that  debate 
was  out  of  order ;  but  he  does  not  consider  the  manager  a  witness  in  the 
case.  Senators  asked  unanimous  consent  to  put  questions  to  the  man- 
ager to  draw  out  information  on  the  subject  which  he  is  discussing,  and 
by  unanimous  consent  the  Ohair  allowed  it. 

Mr.  Sabobnt.  I  can  see  that  if  we  indulge  in  questioning  counsel  on 
the  respective  sides  at  any  length  a  great  deal  of  time  will  be  consumed,  and 
perhaps  the  result  will  be  much  more  unsatisfactory  than  even  if  we 
allowed  general  debate.  I  think  I  shall  feel  called  upon  hereafter  to 
insist  that  it  be  not  allowed. 

The  Peesidbnt  pro  tempore.  If  the  Senator  objects,  the  Chair  will 
rule  it  out  of  order. 

Mr,  Manager  Hoab.  Mr.  President  and  Senators,  I  have  simply  one 
thing  to  say  in  conclusion,  and  that  merely  a  summing  up  of  what  has 
been  already  said.  The  substance  of  this  whole  matter,  stripped  of  its 
form,  is  an  affirmation  by  the  party  presenting  articles  of  impeachment 
to  the  Senate  that  the  Senate  has  the  jurisdiction,  and  on  that  matter 
the  House  always  has  the  affirmative  and  the  right  to  reply.  No  plea 
was  necessary  of  any  kind  to  raise  it.  It  is  involved  in  the  final  deter- 
mination of  the  issue. 

In  the  next  place,  upon  the  pleadings  as  they  stand  the  affirmative  of 
the  issue  made  up  still  rests  upon  the  House  of  Bepresentatives. 

Mr.  Edmunds.  Mr.  President,  I  send  a  question  in  writing  to  the 
Chair  which  I  ask  that  the  Chair  may  have  read  to  the  managers. 
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The  President  pro  few^wre.  Tbe  Senator  from  Vermont  proposes  a 
qaestion  which  will  be  read. 
Tbe  Chief  Clerk  read  as  follows : 

Will  the  manager!  read  the  replication  in  Blount's  case? 

Mr.  Manager  Hoar.  Will  the  honorable  Senator  allow  me  to  ask  tbe 
Secretary  to  read  it  t 

Mr.  Edmunds.  Certainly. 

The  President  pro  tempore.  The  Secretary  will  read  tbe  replication 
called  for. 

The  Chief  Clerk  read  as  follows: 

The  replieation  of  the  House  of  Representatires  of  the  Uoited  States,  in  their  own  behalf 
•od  also  in  tbe  name  of  the  people  of  the  United  States,  to  the  plea  of  William  Blount  te 
tbe  jurisdiction  of  tbe  Senate  of  tbe  United  States  to  tiy  the  articles  of  impeachment  ex- 
hibited by  them  to  the  Senate  against  the  said  William  Blount. 

The  House  of  RepresentatiTes  of  the  Uoited  States,  prosecu'ing,  on  behalf  of  themselres 
and  tbe  people  of  tbe  United  States,  the  articles  of  impeachment  exhibited  by  them  to  the 
Senate  of  the  United  States  against  the  said  William  Blount,  reply  to  the  plea  of  the  said 
William  Blount,  and  say  that  the  matters  alleged  in  the  said  plea  are  not  sufficient  to  exempt 
tbe  mid  William  Blount  from  answering  the  said  articles  of  impeachment,  because  they  say 
tbat  by  tbe  Constitution  of  the  United  States  the  House  of  RepresentatiTes  had  power  te 
prefer  the  said  articles  of  impeachment,  and  that  the  Senate  have  full  and  the  sole  power  te 
try  tbe  same.  Wherefore  they  demand  that  the  plea  aforesaid  of  the  said  William  Blount 
be  not  allowed,  bxit  that  the  said  William  Blount  be  compelled  to  answer  tbe  said  articles  of 
impeacbment. 

Mr.  McDonald.  I  would  ask  tbat  the  plea  to  tbe  jurisdiction,  to  which 
the  replication  of  the  House  was  filed,  be  also  read. 
The  Chief  Clerk  read  as  follows: 

UsiTED  States  }u^q^  impeachment  of  the  House  of  Representatives  of  the  UniUd 
Wiluam'blolxt    S  States  of  high  crimes  and  misdemeanors. 

In  Sbwatk  of  tub  Ujoted  States, 

December  24, 1798. 

TbeaforeaAid  William  Blount,  saving  and  reserving  to  himself  all  exceptions  to  the  im- 
perfections and  uncertainty  of  the  articles  of  impeachment,  by  Jared  IngersoU  and  A.  J. 
DalUs,  his  attorneys,  comes  and  defends  the  force  and  injury,  and  says  that  he,  to  the  said 
articles  of  impeachment  preferred  against  him  by  the  House  of  Representatives  of  the  United  '^ 

States,  ought  not  to  be  compelled  to  answer,  because  he  says  that  the  eighth  article  of  oer- 
tun  amend  ments  of  the  Constitution  of  the  United  States,  having  been  ratitied  by  nine  States, 
tfter  tbe  same  was,  in  a  constitutional  manner,  proposed  to  the  consideration  of  the  several 
States  in  the  Union,  is  of  equal  obligation  with  the  original  Constitution  and  now  forms  a 
pvt  thereof;  and  that  bv  the  same  article  it  is  declared  and  provided  that  '*  in  all  criminal 
pTotecndons  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial 
jary  of  the  State  and  district  wherein  the  crime  shall  have  been  committed,  which  oistrict 
ibail  have  been  previously  ascertained  bv  law,  and  to  be  informed  of  the  nature  and  cause 
of  tbe  accusation,  to  be  confronted  with  the  witnesses  against  him,  to  have  compulsory  pro- 
cen  for  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for  his  defense.*' 

That  proceedings  by  impeachment  are  provided  and  permitted  by  the  ConstitnUon  of  the 
United  States  only  on  charges  of  bribery,  treason,  and  other  high  crimes  and  misdemeanors 
alkeed  to  have  been  committed  by  the  President,  Vice-President,  and  other  civil  officers  of 
tbe  United  States,  in  the  execution  of  their  offices  held  under  the  United  States,  as  appears 
bj  tbe  fourth  section  of  the  second  article  and  by  the  seventh  clause  of  the  third  section  of 
tU  finit  article  and  other  articles  and  clauses  contained  in  the  Constitution  of  the  United 
SUtes. 

Tbat.  although  true  it  is  that  he,  the  said  William  Blount,  was  a  Senator  of  the  United 
States  from  the  State  of  Tennessee  at  the  several  periods  in  the  said  articles  of  impeachment 
ie£ened  to,  yet  that  he,  tbe  said  William,  is  not  noio  a  Stnatw,  and  is  not  nor  was  at  the 
Kveral  periods  so  as  aforesaid  referred  to  an  officer  of  the  United  States ;  nor  is  he,  the  said 
WilUam,  in  and  by  tbe  said  articles  charged  with  having  committed  any  crime  or  mbde- 
BteaDor  in  the  execution  of  any  civil  office  held  under  the  United  States,  or  with  any  mal- 
couduct  in  civil  office  or  abuse  of  any  public  trust  in  the  execution  thereof. 

Tbat  the  coorts  of  common  law  of  a  criminal  jurisdiction  of  the  States  wherein  the  offenses 
IB  tbe  said  articles  recited  are  said  to  have  been  commiUed,  as  well  as  those  of  the  United 
S^:e»,  a  e  competent  to  the  cognizance,  prosecution,  and  punishment  of  the  said  crimes  and 
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misdemeanors,  if  the  same  have  been  perpetrated ,  as  is  saggested  and  charged  by  the  said 
articles,  which,  however,  be  utterly  denies.  All  which  the  said  William  is  ready  to  verify, 
and  prays  judgment  whether  this  high  court  will  have  further  cognizance  of  this  suit  and  of 
the  said  impeachment,  and  whether  he.  the  said  William,  to  the  said  articles  of  impeach- 
ment, so  as  aforesaid  preferred  by  the  House  of  Representatives  of  the  United  States,  ought 
to  be  compelled  to  answer. 

JARED  INGERSOLL. 

A.  J.  DALLAS. 

Mr.  Manager  Hoar.  I  now  ask  the  Secretary  to  read,  as  was  requested 
by  the  Senator  from  New  York,  the  first  plea  in  the  present  case. 

Mr.  Christiangt.  I  wish  to  submit  a  question  in  writing. 

The  President  pro  tempore.  The  manager  has  desired  to  have  a  plea 
read  before  any  other  business  is  transacted.    It  will  be  first  read. 

The  Chief  Clerk  read  as  follows : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment 

The  Unftrd  States  of  Amekica 

vs, 
William  W.  Belknap. 

The  replication  of  the  House  of  Representatives  of  the  United  States,  in  their  own  behalf 
and  also  in  the  name  of  the  people  of  the  United  States,  to  the  plea  of  William  W.  Bel- 
knap to  the  articles  of  impeachment  exhibited  by  them  to  the  Seiiate  ag^ainst  the  said  Will- 
iam W.  Belknap. 

The  House  of  Representatiyes  of  the  United  States,  prosecuting,  on  behalf  of  themselves 
and  the  people  of  the  United  States,  the  articles  of  impeachment  exhibited  by  them  to  the 
Senate  of  the  United  States  against  said  William  W.  Belknap,  reply  to  the  plea  of  said  Will- 
iam W.  Belknap,  and  say  that  the  matters  alleged  in  the  said  plea  are  not  sufficient  to  exempt 
the  said  William  W.  Belknap  from  answering  the  said  articles  of  impeachment,  because 
they  say  that  at  the  time  all  tne  acts  charged  in  said  articles  of  impeachment  were  done  and 
committed,  and  thence  continuously  down  to  the  2d  day  of  March,  A.  D.  1876,  the  said 
William  W.  Belknap  was  Secretarv  of  War  of  the  United  States,  as  in  said  articles  of  im- 
peachment averred,  and  therefore  that,  by  the  Constitution  of  the  United  States,  the  House 
of  Representatives  had  power  to  prefer  the  articles  of  impeachment  and  the  Senate  have  full 
and  the  sole  power  to  try  the  same.  Wherefore  they  demand  that  the  plea  aforesaid  of  the 
said  William  W.  Belknap  be  not  allowed,  but  that  the  said  William  W.  Belknap  be  required 
to  answer  the  said  articles  of  impeachment. 

Mr.  Manager  Hoar.  It  will  be  seen  that  the  only  allegation  of  fact 
there  is  a  statement  that  the  fact  is  as  the  original  articles  averred. 

Mr.  Christiangt.  I  now  ask  that  my  qaestion  be  read. 

The  President  pro  tempore.  The  Senator  from  Michigan  proposes  a 
question  which  will  be  read. 

The  Chief  Clerk  read  as  follows : 

1.  If,  as  the  managers  contend,  the  first  reply  to  the  plea  is  a  le-assignment  of  matters  of 
fact,  can  it  be  at  the  same  time  a  demurrer  7 

2.  Is  it  claimed  that  the  second  replication  is  also  a  demurrer  7 

3.  Are  not  the  commencement  and  conclusion  or  prayer  of  the  second  replication  the  same 
as  in  the  first  T 

Mr.  Manager  Hoar.  I  do  not  anderstand,  Mr.  President  and  Senators, 
that  the  second  replication  is  also  a  demarrer.  I  do  understand  that 
where  a  plea  is  ambiguous  and  the  reply  contains  a  re-assignment  of  a 
matter  of  fact  affirmed  in  the  original  charge  it  can  be  at  the  same  time 
a  demurrer.  I  answer,  therefore,  the  first  proposition  of  the  honorable 
Senator  very  confidently  in  the  aflBxmative. 

In  regard  to  the  commencement  and  conclusion  or  prayer  of  the  second 
replication  being  or  not  the  same  as  the  first,  I  cannot,  without  a  little 
examination,  answer.  The  honorable  Senator  can  answer  it  for  himself; 
but  I  do  not  understand  that  this  is  a  question  of  prayer,  or  of  conclu- 
sion, or  of  labels,  or  of  formalities.  It  is  a  question  of  what  is  the  sub- 
stance of  the  issue,  no  matter  what  is  put  on  the  back  of  the  paper  or 
foot  of  a  paper  which  makes  up  the  issue.    The  substance  of  this  issue 
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is  that  the  Hoase  of  Representatives  dow  have  upon  them  the  harden  of 
satisfying  the  Senate  that  it  has  jnrisdiction  over  this  offense  and  that 
the  matters  of  fact  alleged  by  the  defendant  in  opposition  to  that  jaris- 
diction  are  immaterial.  That  is  the  substance  of  a  demurrer,  and  en- 
titles 08«  as  matter  of  substance,  to  the  reply. 

Mr.  Gabpenteb.  Mr.  President 

Mr.  EDBiUNDS.  Before  the  counsel  proceeds  I  ask  leave  to  submit  one 
other  question  to  the  manager. 

The  Pbesidbnt  pro  tempore.  The  inquiry  of  the  Senator  from  Ver- 
mont will  be  read. 

The  Chief  Clerk  read  as  follows : 

Is  there  any  allefrfttion  in  the  articles  that  Mr.  Belknap  was  Secretary  of  War  down  to  tha 
2d  day  of  March,  1876  f 

Mr.  Manager  HoAB.  That  would  require  a  discussion  of  the  question 
whether  the  meaning  of  the  phrase  ^'  down  to  a  day  "  and  the  meaning 
of  the  phrase  ^'  until  a  day  "  is  the  same.  The  honorable  Senator  from 
Vermont  can  answer  as  well  as  I  can.  The  third  article  alleges  that  the 
"  said  William  W.  Belknap  continued  in  office  as  such  Secretary  of  War 
until  the  2d  day  of  March,  1876,"  and  the  fifth  article  alleges  that  '^  from 
the  10th  day  of  October,  in  the  year  1870,  •  •  •  continuously  to 
the  2d  day  of  March,  1876,"  he  held  the  office. 

Mr.  Dayis.  Mr.  President,  I  shall  have  to  ask  the  manager  to  speak  a 
little  louder.    We  cannot  hear  him  on  this  side. 

Mr.  Manager  Hoab.  The  honorable  Senator  from  Vermont  inquired 
whether  there  was  any  allegation  in  the  original  articles  that  the  defend- 
ant held  the  office  of  Secretary  of  War  down  to  the  2d  day  of  March, 
1876,  which  is  the  allegation  of  the  replication  set  forth  in  the  articles, 
to  which  I  reply  that  one  article  alleges  that  he  held  the  office  until  the 
day,  and  another  that  he  held  it  from  a  certain  date  continuously  to 
that  day ;  and  unless  there  be  some  distinction,  which  I  cannot  under- 
stand, between  those  expressions  and  the  word  '< until"  they  do  so 
sdle^e. 

Mr.  Shebman.  Mr.  President,  I  desire  to  submit  to  the  managers  and 
also  to  the  counsel  of  the  defendant  an  inquiry  in  regard  to  another 
branch  of  the  subject. 

The  Pbesident  pro  tempore.  The  Secretary  will  read  the  inquiry  of 
the  Senator  from  Ohio. 

The  Chief  Clerk  read  as  follows : 

win  it  meet  the  convenieDce  of  the  managers  and  the  counsel  for  the  defendant  to  he  al- 
lowed on  each  side  a  limited  number  of  hours  for  the  argument  on  the  question  made  as  to 
the  jurisdiction  of  the  Senate,  such  time  to  be  apportioned  amon^  the  counsel  as  each  side 
maj  desire  7    If  so,  what  number  of  hours  do  thej  desire  as  the  limit T 

The  Pbesident  pro  tempore.  Have  the  counsel  anything  to  say  t 

Mr.  Blaib.  I  will  state  for  the  counsel  for  the  defendant  that  we  could 
not  answer  that  question  without  consultation  with  our  absent  colleague, 
Mr.  Black. 

Mr.  Manager  Lobd.  We  are  in  the  same  condition,  Mr.  President,  in 
that  regard.  We  shall  have  to  confer  with  the  other  counsel  before  we 
can  answer  the  question. 

The  Pbesidbnt  pro  tempore.  Do  the  gentlemen  counsel  desire  to  be 
heard  upon  the  motion  T 

Mr.  Cabpenteb.  Mr.  President,  before  proceeding  to  speak  on  this 
question,  I  wish  to  know  whether  I  correctly  understood  the  honorable 
manager  who  last  addressed  the  Senate  to  say  that  the  presumption 
that  the  defendant  is  innocent,  which  is  recognized  in  every  criminal 
court  of  the  land,  is  not  to  be  applied  in  this*case  1 

6  B 
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Seyeral  Sbnatobs.  O,  do. 

Mr. Manager HoAB.  Mr.  President,  I  am  very  anfortanate  in  thechoioe 
of  language  to  make  my  meaning  clear  to  the  learned  counsel  on  the 
other  side,  as  I  have  experienced  once  or  twice  before. 

Mr.  Cabpenteb.  If  the  manager  will  pardon  me,  it  is  not  his  misfor- 
tune in  using  language,  but  our  misfortune  that  we  were  too  for  away 
to  hear  what  he  said. 

Mr.  Manager  Hoab.  I  thought  I  had  said  very  distinctly  that  in  my 
judgment  everything  of  substance  which  secured  a  full  and  fair  trial 
would  be  given  to  the  defendant  here,  was  his  due  according  to  the  prac- 
tice of  the  courts  of  impeachment,  and  that  this  included  the  operation 
of  the  presumption  of  innocence  which  ever  attends  him  as  a  matter  of 
common  justice  and  common  right. 

Mr.  Cabpenteb.  I  desire,  Mr.  President,  to  return  my  thanks  to  the 
honorable  manager  and  through  him  to  the  House  of  Representatives 
for  that  concession.  My  colleague  and  myself,  unable  to  bear  the  hon- 
orable manager,  understood  him  to  say  exactly  the  reverse.  We  thought 
it  could  not  be  possible,  but  to  be  certain  about  it  I  put  the  question  to 
him. 

Mr.  President,  so  far  as  regards  the  argument  of  the  question  of  juris- 
diction in  this  case,  it  is  entirely  indifferent  to  me  which  side  shall  be 
permitted  to  open  and  close  the  argument.  In  summing  up  complicated 
questions  of  fact  before  a  jury,  this  might  be  an  important  pnvilege ; 
but,  in  arguing  questions  of  law  before  this  court,  I  do  not  regard  it  as 
of  the  slightest  consequence. 

But  we  all  know  how  precedents  imperceptibly  become  law.  A  course 
pursued  on  this  trial  without  objection,  may  be  cited  in  the  next  im- 
peachment trial  as  settling  a  question  which  may  be  very  important 
then,  although  wholly  immaterial  now.  So  that  lawyers  who  appear 
here  in  the  <lefense  of  particular  cases  owe  not  only  a  duty  to  their 
clients,  but  also  a  solemn  duty  to  justice  whose  ministers  they  are,  and 
to  the  forty  millions  of  people  now  sought  to  be  subjected  to  the  crimi- 
nal jurisdiction  of  this  tribunal. 

In  Blount's  trial  the  House  of  Kepresentatives  had  interposed  the  first 
demurrer,  and  therefore  the  managers  were  entitled  to  open  and  close 
the  argument.  In  the  report  of  that  case,  2  Annals  of  Congress,  page 
2248,  it  is  said : 

Mr.  Bsjard,  tbe  chairman^  having;  communicated  with  Mr.  Ingfersoll,  the  leadinj^  coausel 
for  the  defendant,  it  was  ajreeed  between  them  that  the  managers  should  proceed  in  the 
arfi^ment  first  on  the  part  of  the  prosecution,  and  that  the  right  to  reply  shoula  belong  to  the 
managers. 

That  is,  the  managers  and  the  counsel  for  tbe  defendant,  being  good 
lawyers,  were  agreed  that  the  managers  were  entitled  to  open  and  close 
the  argument  upon  the  demurrer  interposed  by  them.  Such  is  the  rule 
in  all  courts  of  justice.  And  yet  the  honorable  manager  [Mr.  Hoar] 
refers  to  this  understanding  between  counsel  as  to  the  rights  of  the  man- 
agers, in  all  cases,  to  show  that  the  managers,  in  all  cases,  are  entitled 
to  open  and  close  the  argument  upon  a  demurrer  interposed  by  the 
defendant }  which  would  be  exactly  the  reverse  of  the  rule  in  courts  of 
law. 

Indeed,  the  broad  proposition  is  maintained  by  the  honorable  man- 
ager, that  in  the  argument  of  every  question  to  arise  in  this  case,  upon 
every  motion  made  by  either  side,  and  upon  every  demurrer,  no  matter 
by  w  hich  side  interposed,  the  managers  are  entitled  to  the  opening  and 
close.  And  I  understood  him  to  contend  at  your  last  sitting  that  this 
was  conceded  by  the  eminent  counsel  who  defended  the  impeachment 
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against  Pre^sideot  Jolrason,  when  the  qaestion  was  first  raised  by  Mr. 
Manager  Bingham ;  and  that  the  oonrt,  and  counsel  on  both  sides^ 
thereafter  proceeded  on  that  hypothesis. 

Bat  an  examination  of  the  report  of  that  trial  shows  that  the  honor- 
able manager  was  nnd^  a  total  misapprehension.  I  read  from  page  77 
of  the  first  yolame  of  the  congressional  edition  of  that  Trial : 

Mr.  Howard  and  Mr.  Manag;er  Bingham  rose  at  the  8ame  time. 

The  Obibp-Justicb.  The  Senator  from  Michigan. 

Mr.  MttOAger  BiMaHAM.  Qo  the  part  of  the  mana^^erBi  I  beg  to  respond  to  what  has  jaat 
been  said. 

Mr.  Howard.  I  bee:  to  call  the  attention  of  the  President  to  the  rales  that  ffoyera  the 
body. 

Mr.  Manager  Bingham.  I  will  onlj  saj  that  we  have  used  bat  thiity-fira  of  the  minutes 
ef  the  time  allowed  as  under  the  rale. 

The  Chisf-Justicb.  The  Chair  annoanced  at  the  last  sittings  that  be  woald  not  aadertake 
to  restrict  oonnse!  as  to  namber — 

They  had  been  restricted  as  to  time*- 

vHhrat  the  ftirllier  <»rdsr  of  the  Senate,  the  rale  not  being  ysry  intslUgible  to  blm.    He  will 
stsSs  f ufftber  that  wlien  ooonsel  make  a  motion  to  the  court,  the  counsel  who  makes  the 
fliotion  has  ioTariablj  the  rieht  to  close  the  argument  upon  it. 
Bereral  Senators.  Certainly. 

Mr.  BiD^ham,  however,  wished  to  be  heard,  and  by  anaaimoas  con- 
seat  was  beard,  just  as  this  body,  nnqaestioDably  by  unanimous  consent 
woald  hear  any  manager  on  this  honorable  board,  who  might  ask  such 
iodnlgeoce.  So  Mr.  Bingham  was  heard.  It  is^ne  that  in  his  remarks 
he  set  up  tbis  unwarrantable  claim,  which  has  been  repeated  by  his  suc- 
cessor, that  the  House  of  Bepresentatives  had  the  right  to  close  every 
argament,  whether  they  had  the  affirmative  of  the  particular  issue  or 
not;  but  tbe  silence  with  which  the  Senate  listened  leads  me  to  infer 
that  they  were  perfectly  satisfied  with  the  ruling  of  the  Chief*  Justice, 
Blade  before  Mr.  Bingham  took  the  floor,  and  never  recalled,  and  which 
was  supported  by  ^* several  Senators''  answering  from  their  places 
"eaiainly.''  No  vote  was  taken  on  the  question.  It  was  an  interlocu- 
tory qaestioD,  I  believe — ^a  motion  by  the  defendant  for  additional  time 
to  aiswer. 

The  Chief-Justice  ruled  emphatically  that  whichever  party  made  a 
motion,  the  counsel  who  made  it  had  invariaibly  the  right  to  close  the 
argument  upon  it,  and  several  Senators  responded  '^  certainly."  And 
nothing  occurred  to  show  that  the  remarks  of  Mr.  Bingham  affected  the 
apinion  of  the  Chief-Justice  or  of  the  Senators  who  responded  in  ap- 
provaL    Certainly  the  ruling  was  not  changed. 

It  is  certain  that  neither  of  the  cases  relied  upon  by  the  honorable 
manager  give  the  slightest  countenance  to  his  proposition  ;  and  it  is 
difficult  to  see  upon  what  reasoning  it  can  rest. 

The  manager  concedes  that  the  general  principles  of  law  and  max- 
ims of  justice  are  to  be  respected  in  this  trial ;  and  that  charity,  the 
crowning  excellence  of  our  holy  religion — charity  that  thinketh  no  evil, 
and  is  embodied  in  the  law  in  the  maxim  that  every  one  is  presumed 
to  be  innocent  until  proved  to  be  guilty — is  to  rule  in  the  conduct  of  tbis 
trial. 

There  is' do  qoeation  as  to  what  is  the  rule  in  the  courts  of  law.  There 
it  is  well  settled  that  the  party  demurring  has  the  right  to  open  and 
dose  the  argument.  The  rules  of  pleading  and  proceeding  in  the  ordi- 
nary courts  of  justice,  no  less  than  the  great  canons  of  the  common  law, 
have  resulted  from  centuries  of  practical  experience  in  the  administra- 
tion of  justice,  and  have  been  approved  by  the  sages  of  the  law  as  the 
hest  methods  to  elicit  truth  and  administer  justice.     If  these  rules  are 
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wisely  devise<l  to  insare  these  ends,  why  shoald  they  be  departed  from 
in  this  trial  f  Is  there  other  motive  here  than  to  ascertain  the  trnth 
and  do  jastice  f  One  of  two  things  is  clear:  those  rules  shoald  be  ob- 
served here,  or  abolished  there.  It  is  impossible  to  maintain  that  one 
system  of  procedure  will  secure  jastice  in  one  tribunal  and  produce  in- 
justice in  another.  And  the  question  is  whether  the  methods  which 
have  been  established,  and  from  time  to  time  improved,  in  the  courts  of 
law,  which  are  in  almost  continuous  session  and  dealing  with  endless 
variety  of  causes,  are  less  reliable  than  rules  which  might  be  adopted 
in  a  court  like  this,  which  sits  only  occasionally  after  loog  intervals,  and 
where  the  personnel  of  the  court  is  likely  to  be  wholly  changed  between 
one  trial  and  another. 

But  I  understand  the  honorable  manager  to  rest  his  claim  upon  the 
prerogative  of  the  House  of  Eepresentatives.  In  his  conception  this 
is  not  the  trial  of  a  cause,  but  a  great  political  and  legislative  proceed- 
ing, in  which  the  House  and  the  Senate  are  on  terms  of  perfect  equality; 
the  managers  representing  the  majesty  of  the  House,  with  as  much 
right  to  declare  what  shall  be  the  ruling  of  this  court  as  this  court 
itself.  Prerogative  has  been  the  watchword  of  tyranny  for  centuries. 
Whenever  the  Tudors  or  the  Stuarts  determined  to  take  any  illegal  or 
arbitrary  proceeding,  it  was  always  justified  as  part  of  the  prerogatives 
of  the  Crown. 

I  understand  that,  in  every  debate  between  a  man  and  woman,  the 
woman  is  entitled  to  the  last  word.^  But  I  was  not  prepared  to  hear 
the  honorable  managers  claim  a  privilege  which  gallantry  only  concedes 
to  the  weaker  sex. 

This  is  a  trial  upon  accusation  of  crime ;  a  trial  secured  by  the  Con- 
stitution. What  is  a  trial  f  It  is  a  proceeding  before  a  competent 
forum,  where  two  opposing  parties  contend  for  judgment;  two  parties 
standing  as  to  rights  and  privileges  upon  a  footing  of  absolute  equality. 
Here  the  House  of  Eepresentatives  is  the  prosecutor.  It  has  chosen 
several  lawyers  to  manage  its  side  of  the  case;  and  the  respondent  has 
chosen  three  to  manage  his  defense.  And  it  is  essential  to  the  right 
conduct  of  any  trial  that  the  court  should  look  impartially  upon  the  re- 
spective parties  and  their  counsel.  What  preference  is  to  be  accorded 
to  the  managers  over  the  counsel  for  the  defense?  Is  an  argument 
coming  from  them  to  have  greater  weight  than  an  argument  of  equal 
strength  presented  by  the  defensef  It  is  true  that  at  each  opening  of 
this  court  the  managers  come  heralded  by  proclamation,  and  are  con- 
ducted to  their  seats  by  l^e  Sergeant-at-Arms.  This  is  not  necessary 
in  our  case,  for  we  can  easily  remember  from  day  to  day  where  our  seats 
are.  But  after  the  managers  have  reached  their  seats  in  safety,  their 
derivative  m^esty  vanishes,  and  they  are  then  mere  lawyers. 

To  show  that  this  is  the  real  character  of  this  trial,  let  me  read  from 
Cushing's  Law  and  Practice  of  Legislative  Assemblies.  Section  2535 
says  : 

It  has  already  leen  stated  tbat  Parliament  exercises  a  judicial  power,  for  the  trial  and 
punishment  of  offenders,  in  certain  cases,  by  means  of  bills  of  attainder  and  of  pains  and 
penalties.  In  proceeding^  of  this  description  each  house  participates  as  a  les^islative  body, 
and  the  concurrence  of  both  is  necessary.  The  person,  against  whom  the  bill  is  directed,  is 
tried,  BO  far  as  any  trial  takes  place,  first  by  the  one  house  and  then  by  the  other,  and  if  the 
bill  passes  is  found  guilty  by  ootb.  There  \a  also  another  form  of  proceeding,  in  which  one 
house,  the  Commons,  appears  solely  in  the  character  of  complainants  or  accusers,  and  the 
other,  the  Lords,  performs  the  functions  of  a  judicial  tribunal.  A  prosecution  of  this  char- 
acter is  known  by  the  name  of  impeachment.    *    *    * 

2548.  The  House  of  Commons  prosecutes  an  impeechment  by  the  agency  of  managers 
previously  appointed  for  the  purpose  from  among  their  own  members.     The  managers  ex- 
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the  ordiDsry  fbnctioiis  of  cooDsel,  and  q>eQ  the  case,  and  examine  witnesses  to^sns- 
tain  the  charges  in  the  same  manner  as  on  the  trial  of  an  indictment 

When  the  case  has  been  concladed  on  the  part  of  the  prosecution,  the  managers  for  the 
Commons  are  answered  by  the  connsel  for  the  accosed,  who  also  call  and  examine  witnesses 
for  the  defense,  if  they  think  proper,  according  to  the  osnal  conrse  of  criminal  proceedings. 
When  tiie  case  for  the  defense  is  closed,  the  managers  have  the  right  to  reply.  The  House 
of  dmimons  proceeds  to  the  place  of  trial,  and  tlwre  attends,  in  a  body,  each  day,  during 
the  trial,  as  a  committee  of  the  whole,  and  returns  to  its  house  in  the  same  manner.  In  the 
peifarmance  of  their  several  duties,  both  the  managers  for  the  Commons  and  the  connsel 
for  the  accused  are  subject  to  the  direction  and  supenrision  of  the  court,  and  are  bound  to 
conform  to  the  rules  of  proceeding  which  are  observed  in  other  judicial  tribunals.  The 
managers  for  the  Commons  are  bound  to  confine  themselves  to  the  charges  contained  in  the 
aiticJes  <^  impeachment 

Beference  is  here  made,  in  a  note,  to  the  trial  of  Warren  Hastings. 
Barke,  in  one  of  his  philippics,  uttered  language  importing  charges  of 
crime  not  mentioned  in  the  articles  of  impeachment.  Hastings,  by 
petition,  informed  the  Gommons,  and  inquired  whether  they  intended 
making  such  accusation  against  him.  The  Gommons  made  the  mat- 
ter a  special  order  for  a  subsequent  day,  when  it  was  fully  considered. 
GThey  summoned  the  stenographer  to  bring  his  notes  of  Mr.  Burke's 
speech,  that  they  might  know  precisely  what  he  had  said.  The  offens- 
ive words  were  placed  upon  the  journal,  and  a  resolution  was  adopted, 
declaring  that  Burke  had  no  authority  from  the  Gommons  to  utter  such 
language  against  Warren  Hastings.  A  resolution  was  then  offered, 
thanking  Burke  and  his  associate  managers  for  the  zeal  and  ability  with 
which,  in  general,  they  had  prosecuted  the  impeachment.  This  was 
rejected ;  showing  that  the  Gommons  regarded  it  as  a  grave  offense  on 
the  part  of  Mr.  Burke  to  go  outside  of  the  articles  to  accuse  the  de- 
fendant.   (44  Gommons  Journal,  page  320^ 

This  illustrates  how  carefully  the  rights  of  Englishmen  are  protected 
in  all  judicial  proceedings. 

Now  let  me  briefly  state  the  condition  of  the  pleadings  in  this  case. 

To  the  articles  of  impeachment  the  respondent  interposed  a  plea  to 
the  jurisdiction,  averringthat,  when  the  House  ordered  the  impeachment, 
and  when  the  articles  were  exhibited,  he  was  not  an  officer  of  the  United 
States,  but  was  a  private  citizen,  &c. 

It  is  contended  by  some  that  a  citizen  holding  one  office  may  be  re- 
moved by  impeachment  for  prior  misdemeanors  in  another  office.  If 
this  be  sound,  then  the  plea  to  the  jurisdiction  set  up  new  matter,  that 
18,  that  be  was  not  in  any  office.  Some  of  the  articles  of  impeachment 
did  not  show  that  he  was  out  of  office  as  Secretary  of  War,  and  none  of 
them  averred  that  he  was  a  private  citizen.  To  this  plea  the  House  of 
Representatives  replied  doable ;  first,  that  he  was  Secretary  of  War 
when  the  acts  complained  of  were  done,  and  continued  in  such  office 
^  down  to  the  2d  day  of  March,  1876 ; "  second,  that  be  whs  in  such  office 
^  until  and  including  the  2d  day  of  March,  1876,"  and  until  the  House, 
by  its  committee,  had  completed  an  investigation,  &c. 

Mr.  CoNKLiNa.  This  is  a  replication. 

Mr.  Gabpbnteb.  Gertainly,  and  so  they  call  it. 

To  the  first  replication  the  respondent  interposed  a  demurrer,  found 
on  page  29  of  printed  proceedings.  And  the  managers  filed  a  joinder  in 
demurrer,  found  on  page  31. 

The  honorable  manager  [Mr.  Hoar]  now  claims  that  the  first  replica- 
tion was  a  demurrer.  An  inspection  will  show  that  it  was  not.  It  does 
not  object  to  the  plea  as  insufficient  in  matter  of  law,  but  because  of 
certain  facts  therein  set  forth.  We  demurred  to  this  replication,  and 
they  joined  in  demurrer. 

If  all  the  pleadings  subsequent  to  the  articles  of  impeachment  are 
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regarded  as  immaterial,  then  the  sabstance  of  the  matter  is,  we  have 
demurred  to  the  articles.  And  a  demurrer  to  the  articles  is  an  affirm- 
ative assertion  that,  conceding  the  truth  of  the  matters  therein  con- 
tained, they  are  insufficient  in  law ;  and  upon  this  proposition  we  hold 
the  affirmative. 

Senators,  I  have  not  detained  you  thus  long  because  the  particular 
question,  who  shall  open  and  close  the  argument  upon  the  matter  of 
jurisdiction,  is  of  any  importance  to  the  respondent  in  this  case.  It  i» 
important,  however,  that  eveiystep  in  this  proceeding  should  be  taken 
with  anxious  circumspection.  What  yon  do  here  will  be  followed  in  other 
cases.  And  if  you  shall  finally  decide  that  impeachment  lies  against 
others  than  officers  of  the  United  States;  decide  that  when  a  citizen  has 
once  held  a  Federal  office,  he  remains  subject  to  impeachment  by 
an  opposite  administration,  for  conduct  not  previously  defined  as 
crime ;  without  limitation  as  to  time,  assert  a  jurisdiction  from  which 
the  grave  alone  can  give  immunity;  and  hold  that  when  brought  here 
for  trial,  the  law  fixing  his  offense  is  to  be  declared  for  the  first  time,  by 
the  judges  before  whom  he  is  on  final  trial ;  and  add  to  this  the  further 
doctrine,  now  contended  for,  that  the  trial  is  to  be  conducted  without  re- 
gard to  forms  and  usages  familiar  to  the  people— we,  as  counsel  for  this 
respondent,  wish  to  have  it  appear  of  record  that  principles  so  danger- 
ous to  liberty  were  not  established  with  our  stlent  acquiescence,  but 
against  our  solemn  protest. 

Mr.  Mebbimon.  I  desire  to  propound  a  question  to  the  managers, 
which  I  send  to  the  Chair. 

The  President  pro  tempore.  It  will  be  read. 

The  Secretary  read  as  follows : 

Do  tbe  managers  claim  to  replj  in  tbe  discussion  of  all  questions  as  a  matter  of  rifi^ht,  or 
onlj  on  the  ground  of  practice,  which  the  court  may  in  its  sound  discretion  rightfullj 
change? 

Mr.  Manager  Hoab.  I  respectfully  reply  to  that  question  that  we  do 
not  concede  that  whatever  be  the  constitutional  and  lawful  prerogatives 
of  the  House  of  Bepresentatives  in  this  regard  can  be  rightfully  changed 
without  the  assent  of  the  House  itself. 

Mr.  Edmunds.  I  move  that  the  Senate  withdraw. 

The  Pbesident  |>ro  tempore.  The  Senator  from  Vermont  moves  that 
the  Senate  retire  for  consultation. 

Mr.  GONKLING.  I  ask  for  the  yeas  and  nays  on  that  question. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  40, 
nays  18 ;  as  follows : 

^  Teas — Messrs.  Allison,  Anthony,  Bayard,  Booth,  Boutvrell.  Bumside,  Cameron  of  Wiscon- 
sin, Caperton,  Christiancy,  Cooper,  Davis,  Dennis,  £aton,  Edmunds,  Ferry,  Frelinfirhaysen, 
Qoldthwaite,  Gordon,  Howe,  Kelley,  Kernan.  Key,  McCreery,  McDonald,  McMillan,  Merri- 
mon,  Morrill  of  Maine,  Morrill  of  Vermont,  Norwood,  Og>lesby,  Patterson,  Randolph.  Rob- 
ertson, Sanlsbury,  Sherman,  Stevenson,  Thurman,  Wadlei^h,  Whyte,  and  Wright— 40. 

Nays — Messrs.  Cameron  of  Pennsvlvania,  Conkling,  Cooover,  Dawes.  Hamilton,  Ham- 
lin, Harvey,  Ingalls,  Jones  of  Florida,  Logan,  Maxey,  Mitchell,  Paddock,  Sargent,  Spen- 
cer, West,  Windom,  and  Withers— 18. 

Not  Voting— Messrs.  Bogy,  Bruce,  Clayton,  Cockrell,  Cragin,  Dorsey,  English,  Hitch- 
cock, Jones  of  Nevada,  Morton,  Ransom,  Sharon,  and  Wallace— 13. 

S^  the  motion  was  agreed  to :  and  the  Senate  (at  two  o'clock  and 
twenty -cne  minutes  p.  m.)  retired  to  the  conference  chamber. 

On  the  qnestion  to  agree  to  the  motion  of  Mr.  McDonald, 

After  debate, 

The  question  being  taken  by  yeas  and  nays,  resulted— yeas  20,  nays 
31;  as  follows: 
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Yras — MetsTs.  BayMrd,  Capertoa,  Cockrell,  Cooper,  Daris,  Dawes,  Qoldthwaite,  Gordon, 
Jones  of  Florida,  Kellj,  K^,  UcCreerj,  McDonald,  Norwuod,  Bansom,  Saalsburj,  Stevenson, 
Thnrman,  Wallace,  and  Withers — ^30. 

Nays — Messrs.  Allison,  Anthonj,  Boutwell,  Bamside,  Christfanej,  Conklinfi:,  Dennis,  Ed- 
nmnds,  FeiTy,  Frelinghorsen,  Hamilton,  Hamlin,  HarvB^,  Hitchcodc,  Howe,  Ingalls.Lo- 
fSiui,McMUlan,Maxey,Merrlmon,  Mitchell,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton, 
Oglesby,  Paddock,  Patterson,  Bobertson,  Sargent,  Spencer,  Wadleigh,  Whyte,  Windom, 
and  Wright— 34. 

Not  Votdio— Meeers.  Bogj,  Booth,  Bmee,  Cameron  of  Pennsylvania,  Cameron  of  Wis- 
eonsiu,  Clajton,  Conover,  Cragin,  Dorsey,  Eaton,  English,  Joues  of  Nevada,  Kernan,  Ran- 
dolph, Sharon,  Sherman,  and  West—l?. 

So  the  motioa  was  not  agreed  to. 
On  motion  of  Mr.  Boutwell,  it  was 

Ordered,  That  font  managers  on  the  part  of  the  House  of  Representatives  may  be  allowed 
to  submit  arguments  upon  the  question  whether  the  respondent  is  amenable  to  trial  by  im- 
peachment &T  acts  done  as  Secretary  of  War,  notwithstanding  his  resignation  of  said  office, 
and  whether  the  issues  of  the  fact  presented  in  the  pleadings  are  material,  and  also  whether 
the  matters  in  support  of  the  jurisdiction  alleged  oy  the  House  of  Representatives  in  the 
pleadings  subsequent  to  the  aiticles  of  impeaonment  can  be  thns  idlegea  if  the  same  are  not 
averred  in  said  articles. 

Oq  motion  of  Mr.  Gonexingi-,  the  Seuate  rdturned  to  its  chamber. 

At  two  o'clock  and  fifty -three  minutes  p.  m.  the  Senate  returned  to  the 
Senate  Chamber  and  the  President  pro  tempore  took  the  chair. 

The  President  |»ro  tempore.  The  presiding  officer  is  directed  to  state 
that  the  motion  to  reconsider  the  vote  by  which  the  order  of  argument 
was  made  is  overraled,  and  also  to  state  that  an  order  is  made  granting 
the  reqoest  of  the  managers  on  the  part  of  the  House  that  four  of  the 
managers  be  permitted  to  argue  the  case. 

Mr.  Thurman.  I  move  that  the  Senate  sitting  for  the  trial  of  the  ar- 
ticles of  impeachment  adjourn  until  Thursday  next  at  half  past  twelve 
o^clock. 

The  motion  was  agreed  to;  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  of  W.  W.  Belknap  adjourned  until  Thursday  next  at  twelve 
o'clock  and  thirty  minutes  p.  m. 


Thursday^  May  4^  1876. 

The  President  pro  tempore  having  announced  the  arrival  of  the  time 
to  which  the  Senate  sitting  for  the  trial  of  the  impeachment  had  ad- 
journed, 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  respondent  appeared  with  his  counsel,  Mr.  Blair,  Mr.  Black,  and 
Mr.  Carpenter. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Bepre- 
^ntatives  appeared  in  the  seats  provided  for  them. 

The  President  pro  tempore.  The  Chair  understands  that  there  is  a 
Senator  present  who  has  not  been  sworn.  The  Secretary  will  call  the 
names  of  absentees  who  have  not  been  sworn. 

The  Chief  Clerk  called  the  names  of  the  Senators  who  had  not  been 
heretofore  sworn  ;  and  the  PresideBt  jpro  tempore  administered  the  oath 
to  Senator  Johnston. 

The  President  pro  tempore.  The  Secretary  will  give  the  usual  notice 
to  the  House  of  Representatives.  T|ie  minutes  of  the  trial-day  of  Mon- 
day last  will  now  be  read. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sit- 
ting for  the  trial  of  the  impeachment  of  W.  W.  Belknap  of  Monday,  May 
1, 1876. 
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The  President  pro  tempore.  The  Senate  is  now  ready  to  proceed  with 
the  trial.    The  Secretary  will  report  the  two  orders  made  by  the  Senate* 
The  Secretary  read  as  follows : 

Ordered f  That  tbe  Senate  proceed  first  to  hear  and  determiDe  the  question  whether  W.  W. 
Belknap,  the  respondent,  is  amenable  to  trial  bj  impeachment  for  acts  done  as  Secretary  of 
War,  notwithstanding^  his  resig^nation  of  said  office ;  and  that  the  manaf^ers  and  connsel  in 
snch  argnment  discuss  the  question  whether  the  issnes  of  fact  are  material  and  whether  the 
matters  in  support  of  the  jurisdiction  alleged  bj  the  House  of  Reoresentatives  in  the  plead- 
ings subsequent  to  the  articles  of  impeachment  can  be  thus  allegea  if  the  same  are  not  arerred 
in  said  articles. 

Ordered f  That  the  hearing  proceed  on  the  4th  of  May,  1876,  at  twelve  o'clock  and  thirty 
minutes  p.  m. ;  that  the  opening  and  close  of  the  argument  be  given  to  the  respondent ;  that 
three  counsel  and  four  mana^rs  niaj  be  beard  in  such  order  as  may  be  agreed  on  between 
themselves ;  and  that  such  time  as  allowed  for  argument  as  the  managers  and  counsel  may 
desire. 

The  President  pro  tempore.  Gentlemen  of  counsel  will  now  proceed 
with  the  opening  of  the  argament. 

Mr.  Carpenter.  Mr.  President,  in  the  present  attitude  of  affairs  I 
wish  to  suggest  to  the  court,  (and  I  believe  I  shall  not  be  opposed  io 
the  request  by  the  managers,)  that  if  an  adjournment  of  the  Senate 
is  to  take  place  for  a  week,  which  adjournment  will  certainly  come 
in  the  middle  of  the  argument — ^for  it  is  impossible  to  conclude  it  iu 
the  remainder  of  this  week  and  nobody  expects  that  that  can  be  done — 
I  presume  it  will  be  more  convenient  for  the  counsel  on  both  sides^ 
and  I  should  suppose  for  the  court  also,  to  let  the  argument  come  aft^r 
that  adjournment.  That  would  give  us  a  little  additional  time  for  prep- 
aration, which  on  the  part  of  the  defendant  we  really  need.  We  had 
all  been  so  much  occupied  with  other  engagements  that  until  Monday 
I  believe  none  of  us  had  sat  down  to  a  preparation  for  the  argument  of 
this  question.  Its  importance  both  to  this  case  and  to  the  public,  if  it 
is  to  stand  as  a  ruling  upon  a  great  constitutional  question,  certainly 
demands  that  we  should  give  it  a  more  thorough  preparation  than  we 
have  been  able  to  do  in  two  or  three  days.  Now,  as  there  seems  to  be 
a  probability  at  least  that  the  Senate  will  adjourn,  I  submit  to  the  court 
the  propriety  of  our  commencing  the  argument  after  the  Senate  resumea 
its  session. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  we  prefer  of  course 
to  go  on  with  this  argument  if  we  can  have  a  consecutive  hearing  from 
day  to  day ;  but  the  case  is  somewhat  different  if  the  argument  is  to  be 
broken  into  by  the  adjournment  of  the  Senate — and  I  confess  it  looks 
very  much  as  though  it  would — because  from  my  experience  here  on 
Saturdays  and  Mondays  I  do  not  think  very  much  would  be  done  on 
those  days  in  the  presence  of  the  great  celebration  to  which  reference 
has  been  made.  And  therefore,  on  behalf  of  the  managers,  I  say  that 
unless  it  is  certain  that  this  court  can  sit  from  day  to  day  until  the  argu- 
ments are  all  in,  the  managers  prefer  that  there  should  be  an  adjourn- 
ment. 

Mr.  Carpenter.  I  ask  for  an  order,  Mr.  President,  to  that  effect  that 
the  further  trial  of  the  case  be  postponed  to 

The  President  pro  tempore.  Will  the  counsel  reduce  his  motion  to 
writing  t 

The  motion  was  reduced  to  writing,  and  read  by  the  Secretary,  as  fol- 
lows: 

Ordered,  That  the  further  trial  of  this  cause  be  postponed  until  Monday,  the  15th  of  May. 

Mr.  Sherman.  Mr.  President,  I  submit  an  order. 
The  President  pro  tempore.  The  order  submitted  by  the  Senator  from 
Ohio  will  be  read. 
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The  Secretary  read  as  follows : 

(Meretf.'niat  tbis  eoort  adjourn  until  Monday,  May  15,  at  twelve  o'clock  and  thirty  minutes 
f.  m^  and  that  the  argument  of  the  qnestkm  of  juriadietioo  ba  confined  to  eight  boun  on 
Mchade. 

The  Prssidsnt  pro  tempore.  The  qaestioo  is  on  the  motion  proposed 
by  tiie  Senator  from  Ohio. 
Ur.  Sabobnt.  Is  an  amendment  in  order  t 
The  Prbsidbnt  pro  tempore.  It  is. 

Mr.  Sargent.  I  move  to  strike  out  the  words  of  limitation. 
The  Pbbsidbnt  pro  tempore.  The  Senator  firom  Oalifomia  will  reduce 
his  amendment  to  writing. 
The  amendment  was  reduced  to  writing  and  read,  as  follows: 

Strike  oat  theee  words :  *'  and  that  the  armament  of  the  question  of  jurisdiction  be  con- 
fined to  eight  hours  on  each  side.*' 

The  President  pro  tempore.  The  first  question  will  be  on  this  amend- 
ment to  the  order  proposed  by  the  Senator  from  Ohio. 

The  amendment  was  agreed  to. 

The  President  pro  tempore.  The  question  recurs  on  the  order  of  the 
S^ator  from  Ohio  as  amended. 

Mr.  Howe.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  President  pro  tempore.  The  Secretary  will  report  the  order  as 
amended. 

The  Secretary  read  as  follows : 

Ordered,  That  this  coart  adjourn  notil  Monday,  May  15,  at  twelve  o'clock  and  thirty 
fiUBOftesp.  m. 

The  yeas  and  nays  being  taken,  resulted — ^yeas  21,  nays  40 ;  as  fol- 
lows: 

Teas — Messrs.  Anthony,  Bogy,  Bomside,  Caperton,  Clayton,  Conorer,  Cooper,  Davis, 
Dennis,  F«rry,  Goldthwaite,  Hamlin,  Howe,  Johnston,  Kelly,  Mitchell,  Morrill  of  Maine,  Pat- 
lefson,  Randolph,  Sargent,  and  Windom — ^21. 

Nats— Messrs.  Allison,  Booth,  Bontwell,  Bruce,  Cameron  of  Pennsylvania,  Cameron  of 
Wiseonsin,  Chriitiancy,  Cockrell,  Conkling,  Dawes,  Dorsey,  Eaton,  Edmunds,  Frelinghuy- 
•en,  Hamilton,  Hitchcock,  In g^alU,  Jones  of  Florida,  Keman,  Key,  Logan,  McCreery,  Mc- 
Donald, McMillan,  Mazey,  Mervmon,  MorriU  of  Vermont,  Norwood,  Ogleeby,  Paddock,  Rao- 
iom,  Robertson,  Saulsbury,  Sherman,  Thurman,  Wadleigh,  Wallace,  Whyte,  Withers,  and 
Wright— 40. 

Not  Votiko — Messrs.  Bayard,  Cragin,  English,  Gordon,  Harvey,  Jones  of  Nevada, 
Horton,  Sharon,  Spencer,  Stevenson,  and  West — 11. 

The  President  pro  tempore.  The  Senate  declines  to  make  the  pro- 
posed order.  Senators,  the  counsel  on  the  part  of  the  respondent  sub- 
mit tor  your  decision  a  motion  which  will  be  read. 

The  Secretary  read  as  foUows : 

Ordered,  That  the  further  trial  of  this  cause  be  postponed  until  Monday,  the  15th  of  May. 

Mr.  Thxtrkan.  After  the  amendments  made  to  the  former  order  that 
was  offer^^it  was  left  precisely  what  this  is.  It  is  precisely  the  same 
proposition. 

The  President  pro  tempore.  It  is  not  in  the  same  language. 

Mr.  Thurman.  It  is  the  same  in  substance. 

The  President  pro  tempore.  One  adjourns  the  trial  and  the  other 
postpones  the  trial. 

Mr.  Black.  Mr.  President  and  Senators,  I  am  requested  by  the  coun- 
sel on  both  sides,  by  the  managers  and  the  counsel  for  the  accused,  to 
say  that  if  this  continuance  be  granted  we  will  accept  the  limitation  all 
around,  and  1  think  that  will  bring  the  argument  to  a  conclusion  about 
is  sAn  as  it  would  come  if  a  part  of  it  were  commenced  now. 
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Mr.  SuEBMAN.  Mr.  President,  I  will  then  renew  the  motion  as  I  orig- 
inally submitted  it. 

Mr.  Edmunds.  That  is  not  in  order. 

The  President  pro  tempore.  It  is  not  in  order,  the  Senate  having 
declined  to  so  order. 

Mr.  Sherman.  I  can  change  it  by  a  word. 

The  President  pro  tempore.  The  Chair  will  entertain  any  motion 
that  is  in  order. 

Mr.  Sherman.  I  will  make  the  time  nine  hours. 

The  President  pro  tempore.  The  Secretary  will  report  the  order  as 
now  proposed. 

The  Secretary  read  as  follows : 

Ordered t  That  this  coart  adjoom  until  Honda j,  Maj  15»  at  twelve  o*elook  and  thirty 
mioutes  p.  m.;  and  that  the  argument  of  the  question  of  junsdictioB  be  eoaftned  to  nine 
hours  on  each  side,  to  be  divided  between  them  as  the  managers  and  counsel  may  agree, 

Mr.  Manager  Lord.  Mr.  President,  I  should  like  to  say  to  the  Senate, 
as  I  find  that  I  was  not  entirely  understood  by  all  the  managers,  that 
if  we  could  be  certain  of  a  consecutive  hearing  at  this  time  the  mana- 
gers would  prefer  it ;  but,  not  being  certain  of  that,  we  authorized,  in 
part  at  least,  Mr.  Black  to  make  the  suggestion  he  has  made. 

The  President  pro  tempore.  The  question  is  on  the  motion  proposed 
by  the  Senator  from  Ohio  as  just  read. 

Mr.  Sherman.  I  call  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — ^yeas 
22,  nays  38;  as  follows : 

Teas — ^Messrs.  Bogy,  Caperton,  Clayton,  Conover,  Cooper,  Davis.  Denniti,  Gk>ld- 
thwaite,  Hamlin,  Howe,  Kelly,  Mitchell,  Morrill  of  Maine,  Patterson,  Randolph, ^Ransom, 
Sarffent,  Sanlshnry,  Sherman,  Thnrman,  Whyte,  and  Windom — ^22. 

Nays — Messrs.  Allison,  Booth,  Boatwell,  Bruce,  Bamside,  Cameron  of  Pennsylrania, 
Cameron  of  Wisconsin,  Christiancy,  Cockrell,  Conkline,  Dawes,  Eaton,  Edmunds,  Fwry, 
FreKnghnysen,  Gordon,  Hamilton,  Hitchcock,  In^alls,  Johnston,  Jones  of  Florida,  Keman, 
Key,  Logan,  MoCreery«  McDonald,  McMillan.  Maxev,  Merrimon,  Morrill  of  Vermont,  Nor- 
"wood,  Oelesby,  Paddock,  Robertson,  Wadleign,  Wallace,  Withers^  and  Wright — 38. 

Not  voting — Messrs.  Anthony,  Bayard,  Cragin,  Dorsey,  English,  Hanrey,  Jones  of 
Nevada,  Morton,  Sharon,  Spencer,  Stevenson,  and  West — 12. 

Mr.  Blair.    Mr.  President 

The  President  pro  tempore.  The  Senate  will  please  give  attention. 

Mr.  Blair.  Mr.  President  and  Senators,  the  first  question  before  the 
court  is  whether  a  private  citizen  is  subject  to  impeachment,  either  with- 
out regard  to  the  time  or  manner  of  his  leaving  office  or  when  he  may 
have  resigned  to  avoid  impeachment  upon  an  assurance  from  the  chair- 
man of  the  prosecuting  committee  that  he  was  in  such  case  not  to  be 
prosecuted.  The  second  question  is  whether  all  the  allegations  of  fact 
which  are  necessary  to  maintain  jurisdiction  must  be  alleged  in  the  ar- 
ticles, or  whether  they  may  be  supplied  in  subsequent  pleadings. 

These  are  the  two  questions  which  I  understand  are  now  to  be  dis- 
cussed. 

Upon  the  first  question  I  do  not  know  how  the  managers  are  to  main- 
tain the  jurisdiction  of  this  court  upon  any  other  principle  than  that 
which  was  asserted  in  the  Blount  case,  which  was  that  ^'  all  persons  are  li- 
able to  impeachment,"  (Annals  of  Congress  of  1797,  volume  2,  page  2251,) 
because,  as  was  alleged  there,  all  persons  are  liable  in  England,  the  coun- 
try from  which  we  borrow  the  proceeding,  and  to  whose  laws  and  usages 
we  must  therefore  look  for  the  extent  of  its  application.  But  as  the 
court  on  that  occasion  overruled  this  doctrine,  and  the  decision  has 
been  acquiesced  in  for  seventyei^ht  years,  the  managers  ought  not  now 
to  expect  this  court  to  overrule  it.    In  that  case  it  was  pleaded  <^hat 
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although  the  defendant  was  a  Senator  at  the  several  periods  in  said 
articles  of  impeachment  referred  to,  yet  he  is  not  no  w  a  Senator  or  officer 
of  the  United  States.^  And  the  court  held  this  plea  to  be  sufficient 
upon  demurrer.  This  decision  is  as  conclusive  against  the  proposition 
maintained  by  the  managers  in  this  case  as  it  was  agsdnst  that  of  the 
managers  in  Blount's  case.  The  fact  that  the  defense  rested  in  that 
case  chiefly  upon  the  ground  that  the  defendant  was  not  a  Senator  at 
the  date  of  the  several  acts  charged,  a  civil  officer,  does  not  make  it 
less  oonclosive  upon  the  i)oint  that  impeachments  lie  only  against  civil 
officers,  because  the  effect  of  the  decision  is  to  declare  that  the  fourth 
section  of  the  second  article  defines  the  persons  against  whom  it  may 
be  brought,  and  that  section  limits  it  to  officers. 

The  question  thus  adjudicated  is  not  an  open  question,  it  having  been 
decided  that  any  person  may  not  be  impeaced  whether  in  or  out  of 
office,  and  hence  we  most  look  tb  the  words  of  the  Constitution  to  ascer- 
tain who  may  be  impeached.  It  is  only  those  persons  who  are  specially 
described  in  the  Constitution  are  subject  to  be  impeached. 

And  if  the  court  will  consider  the  reasons  upon  whieh  it  acted  in  that 
instance  it  will  be  found  that  they  are  fully  as  applicable  here.  The 
proposition  now  maintained  by  the  managers  is  repugnant  to  the  policy 
of  the  English  government ;  it  is  against  the  fundamental  doctrines 
apon  which  oar  own  Government  was  founded,  and  it  is  against  the 
letter  of  the  Constitution.  All  the  best  writers  and  the  accepted  authori- 
ties who  Bpeak  of  this  proceeding  in  England  say  that  its  appropriate 
sphere  is  against  great  offenders,  possessing  the  power  of  the  govern- 
ment, whom  it  is  necessary  to  bring  to  bay  by  the  organized  power  of 
the  people  in  their  House  of  Commons. 

Impeachment,  as  a  mode  of  enforcing  penal  law,  stands  on  a  different 
footing  than  the  trial  by  jury,  which  is  dear  to  the  hearts  of  the  English- 
speaking  race,  while  the  history  of  impeachment  associates  it  with  the 
terrors  of  bills  of  attainder,  a  kindred  proceeding.  It  is  an  invasion 
upon  Magna  Charta,  which  provides  that  no  man  shall  be  condemned 
save  by  the  lawful  judgment  of  his  peers  or  according  to  the  law  of  the 
land,  and  it  was  introduced  into  English  practice  long  subsequent  to 
the  adoption  of  Magna  Charta,  and  is  said  to  have  been  the  growth  of 
necessity  to  bring  to  justice  great  offenders  who  had  the  power  of  the 
government  in  their  hands.  Blackstone,  in  the  fourth  volume  of  his 
Commentaries,  (by  Chitty,)  page  260,  says: 

The  high  court  of  Parliament,  which  is  the  snpreme  ooart  in  the  kiuji^dom,  not  only  for 
the  makinf^  bat  also  for  the  execution  of  laws,  by  the  trial  of  gre&t  and  enormous  offenders, 
whether  lords  or  commoners,  in  the  method  of  parliamentary  impeachment.  As  for  acts  of 
Parliament  to  attaint  particular  persons  of  treason  or  felony,  or  to  inflict  pains  and  penalties, 
beyond  or  contrary  to  the  common  law,  to  serve  a  special  purpose,  I  speak  not  of  them ; 
beUig  to  all  intents  and  purposes  new  laws,  made  pre  re  nata  and  by  no  means  an  execution 
of  such  as  are  already  in  bemg.  But  an  impeachment  before  the  Lords  by  the  Commons  of 
Great  Britain,  in  Parliament,  is  a  prosecution  of  the  already  known  and  established  law  and 
hes  been  freqoentlv  put  in  practice ;  being  a  presentment  to  the  most  high  and  supreme  court 
of  criminal  jurisdiction  by  the  most  solemn  grand  inquest  of  the  whole  kingdom.  A 
commoner  cannot,  however,  be  impeached  before  the  Lords  for  any  capital  offense,  but  only 
for  high  misdemeanors ;  a  peer  may  be  impeached  for  any  crime.  And  they  usually  (in  case 
of  an  impeachment  of  a  peer  for  treason)  address  the  Crown  to  appoint  a  lord  high  steward 
for  the  neater  dignity  ana  regularity  of  their  proceedings ;  which  nigh  steward  was  formerly- 
elected  Dy  the  peers  themselves,  though  he  was  generally  commissioned  by  the  king;  but  it 
hath  of  late  years  been  strenuously  maintained  that  the  appointment  of  an  high  steward  in 
■ach  cases  is  not  indispensably  necessary,  but  that  the  tiouse  may  proceed  without  one. 
The  articles  of  impeachment  are  a  kind  of  bills  of  indictment,  found  by  the  House  of  Commons 
aad  afterward  tried  by  the  }.<ords,  who  are,  in  cases  of  misdemeanors,  considered  not  only 
■•  their  own  peem,  but  as  the  peers  of  the  whole  nation.  This  is  a  custom  derived  to  us 
from  the  eonstitntion  of  the  ancient  Germans,  who  in  their  great  councils  sometimes  tried 
capital  accusations  relating  to  the  public :  *'  licet  apud  congUium  accusare  qiufque  et  diserim/Bn 
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iapitis  intendere,^*  And  it  has  a  peculiar  propriety  in  the  Ens^liAh  conititution,  which  has 
mnch  improved  upon  the  ancient  model  imported  hither  from  the  continent 

Now  mark : 

For,  though  in  general  the  union  of  the  lefrislatire  and  judicial  powers  ough%  to  be  more 
oarefull^  avoided,  vet  it  may  happen  that  a  iubjeet,  intrusted  with  tlU  mdmimstration  of  pub' 
lie  ajfairs^  maw  infringe  the  rights  of  the  people  and  be  guilty  of  such  crimes  as  the  ordinarji 
moiftMtrate  either  dare$  not  or  cannot  punish. 

To  the  same  effect  the  court  will  find  the  doctriue  laid  down  by  Wood- 
deson  in  his  lecture  upon  parliamentary  impeachment  In  the  edition 
in  my  hand,  the  law-library  edition,  the  marginal  page  is  335 : 

It  is  certain — 

Says  Wooddeson — 

that  mattistrmtr^  and  officers  intrusted  with  the  adnUnistration  of  public  affairs  may  abuse  their 
delegated  powers  to  the  injury  or  ruin  of  the  community*  and,  at  the  same  time,  in  offensee 
not  properly  cognizable  before  the  ordinary  tribunals.  J%e  influence  of  such  delinquents  and 
the  nature  of  such  offenses  may  not  unsuitably  engage  the  authority  of  the  highest  court 
and  the  wisdom  of  the  sage^t  assembly.  The  Commons,  therefore,  as  the  grand  inquest  of 
the  nation,  become  suitors  for  penal  justice,  and  they  cannot,  consistently  either  with  their 
own  dignity  or  with  safety  to  toe  accused,  sue  to  any  other  court  but  that  of  those  who 
sbare  with  them  in  the  legislature. 

The  author,  after  having  explained  thus  the  origin  and  nature  and 
proper  subjects  of  impeachment,  goes  on  in  the  most  pregnant  language 
to  show  how  the  proceeding  has  been  abused  to  the  oppression  of  per- 
sons who  had  not  the  power  which  alone  made  it  proper  to  have  them 
arraigned  in  such  a  tribunal,  and  how  it  has  been  abused  to  the  oppres- 
sion of  private  and  innocent  persons,  to  the  ruin  of  their  private  fortune. 
In  a  note  to  this  edition  he  says,  at  marginal  pages  369-^70 : 

It  deserves  consideration,  whether  the  expenses  of  defendants  in  impeachments  should  not 
be  the  subject  of  legislative  provision ;  otherwise,  it  is  in  the  power  of  the  prevaiiiuff  party 
to  crush  any  obnoxious  inaividual  by  a  mere  accusation.  For  the  last  century  and  a  hau 
private  persor.s  impeached  by  the  Commons  have  either  sunk  under  the  unequal  struc'gle 
with  the  guardians  of  the  public  purse  or  have  been  only  preserved  by  larg^  fortunes  from 
•absolute  ruin. 

Now  I  ask  this  court  do  any  of  the  considerations  so  forcibly  put  by 
these  well-recognized  writers  on  the  English  law  apply  to  this  defendant 
or  to  other  persons  in  private  station  t  Is  there  anything  in  his  circum- 
stances which  makes  it  necessary  that  any  offense  which  he  may  have 
committed  should  be  tried  in  this  august  tribunal,  with  all  attendant 
expenses,  which,  while  absolutely  ruinous,  will  yet  be  insufficient  to  en- 
able him  to  cope  witl^  the  overwhelming  power  brought  to  bear  against 
him  t  Is  he  or  any  other  private  man  in  a  condition  to  combat  such  a 
power  on  such  a  forum  t  Do  any  of  the  circumstances  so  forcibly  laid 
down  by  these  authors  as  the  only  justitication  for  the  violation  of 
Magna  Charta  exist  here  t  You  have  before  you  a  citizen  without  any 
of  the  attributes  of  power  which  alone,  according  to  the  standard  authors 
I  have  read,  make  such  a  proceeding  proper  under  the  English  law.  I 
therefore  say  that  the  proceeding  is  contrary  to  the  true  spirit  of  the 
English  constitution.  Having  no  written  constitution,  it  is  to  their 
best  writers  we  must  turn  to  know  what  it  is,  and  we  find  by  those 
authors  that  according  to  English  law,  as  it  ought  to  be  accepted  and 
not  as  it  has  been  abused,  no  private  man  can  be  subjected  to  such  an 
ordeal. 

There  are  great  historic  scenes  in  which  impeachment  has  formed  the 
background  for  the  most  illustrious  characters.  When  Stafford,  backed 
by  royal  authority,  then  held  in  awe  by  the  people  as  divine,  having 
trampled  upon  Ireland,  had  retumexi  to  England  to  become  the  king's 
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chief  counsel  in  all  his  arbitrary  measnres,  it  needed  the  organized 
power  in  the  Commons  and  the  coarage  of  John  Pjm  to  bring  this  prond 
and  powerfal  nobleman  to  justice.  The  ordinary  tribunals  were  at  his 
command,  and  no  man  in  England  would  have  dared  to  accuse  him  be** 
fore  them.  But  when  the  great  machinery  of  the  House  of  Eepresenta- 
tives  is  tamed  upon  a  mere  private  citizen  in  this  country,  it  is  applica- 
tion of  a  great  power  to  an  unworthy  purpose,  and  it  is  as  derogatory 
to  the  dignity  of  the  people  as  it  is  unjust  to  the  rights  of  the  citizen. 

If  such  a  proceeding  would  be  violative  of  the  English  constitution  as 
expounded  by  its  accredited  commentators,  a  fortiori  is  it  an  infraction 
of  the  fundamental  principles  of  ours.  These  governments,  which,  hav- 
ing much  in  common,  use  a  common,  popular  language  and  the  same 
legal  terms  in  the  structure  of  their  institutions,  differ  widely  in  their 
general  character.  The  diverse  theories  upon  which  they  are  founded 
make  practical  divergencies  inevitable.  In  one  the  theory  is  that  all 
power  is  derived  from  the  king — ^the  people  have  no  rights  except  those 
granted  by  royal  charter.  Here  the  Government  has  no  powers  save 
those  contained  in  its  charter  from  the  people.  It  is  a  government  of 
limited  powers ;  and,  although  terms  are  used  in  its  charter  which,  like 
our  mother-tongue,  have  b^n  borrowed  from  the  mother  country,  yet 
they  are  carefully  limited  in  their  use  in  the  grants  made  to  the  Gov- 
ernment. It  results  from  this  general  principle  that,  as  the  United 
States  had  no  judicial  power  before  the  framing  of  its  present  Oonstitu- 
tion,  it  has  none  now  not  specifically  granted  in  the  Constitution.  All  judi- 
cial power,  civil  and  criminal,  was  formerly  held  by  the  States,  and 
such  judicial  power  as  this  Government  now  exercises  is  derived  by  ex- 
press grant  in  the  Constitution  itself;  and  it  has  been  said  by  the  courts 
again  and  again  (beginning  with  the  case  of  the  United  States  vs.  Worrall, 
2  Dallas,  384,  succeed  by  the  United  States  V8.  Burr,  and  the  United 
States  vs.  Hudson  and  Goodwin,  in  7  Cranch,  32,  and  the  1st  of  Kent, 
331)  that  the  courts  of  the  United  States  have  no  common-law  jurisdic- 
tion in  criminal  cases;  and  this  is  equally  true  of  this  as  of  other  courts 
of  the  United  States.    The  Supreme  Court,  in  7  Cranch,  says : 

The  conrto  of  the  United  States  can  be  vested  with  no  power  bat  what  the  power  ceded  to 
the  General  Goyemment  will  aathorize  them  to  grant. 

And  the  court  says,  in  the  conclusion  of  its  opinion : 

Certun  implied  powers  mast  result  to  oar  courts  of  justice  from  the  nature  of  these  insti- 
totioDs,  bat  jurisdiction  of  crimes  against  the  State  is  not  one  of  them. 

Nor  has  jurisdiction  ever  been  assumed  by  these  courts  in  civil  cases 
even,  outside  of  the  classes  enumerated  in  the  Constitution.  This  set- 
tles the  principle  upon  which  impeachment  must  be  exercised.  It  is 
strictly  confined  to  the  cases  expressly  enumerated  in  the  Constitution, 
as  much  so  as  any  other  court  established  by  the  Federal  Constitution. 

And  this  brings  me  to  the  consideration  of  what  are  the  cases  enum- 
erated by  this  Constitution  as  within  the  power  of  impeachment.  There 
is  no  other  enumeration  except  what  is  contained  in  the  fourth  section 
of  the  second  article,  as  follows : 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and'conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

The  enumerated  cases  of  persons,  therefore,  against  whom  this  court 
can  entertain  articles  of  impeachment  are,  '^  the  President,  Vice-Presi- 
dent, and  all  civil  officers  of  the  United  States;"  not  persons  who  have 
been  President,  Vice-President,  or  civil  officers,  but  only  persons  who 
can  be  at  the  time  truly  described  as  President,  Vice-President,  or 
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civil  officers,  and  who  can  ^'  be  removed  from  office  on  impeachment 
and  conviction  of  treason,"  &c.  ^^  If  there  mast  be  a  jndgment  of  re- 
moval," says  Story,  ''  it  would  seem  to  follow  that  the  party  was  still 
in  office  f  bat  it  is  not  necessary  to  rely  apon  this  inference,  plain  and 
necessary  as  it  is,  becanse  the  only  persons  specified  as  subject  to  im- 
peachment are  offioers^  and  it  woald  be  equally  plain  that  only  officers 
were  amenable  to  impeachment  if  nothing  was  said  in  the  section  aboat 
removal,  and  it  were  simply,  '^  that  the  President,  Yice-President,  and 
all  civil  officers  shall  be  subject  to  impeachment  for,  and  conviction  of, 
treason,  bribery,"  &c,  because  it  is  only  by  these  descriptions  as  offioers 
that  they  are  made  subject  to  impeachment.  Hence,  the  only  questian 
before  the  court  is  whether  the  term  '^  officer  "  can  be  applied  to  a  per- 
son not  at  the  time  in  the  holding  of  an  office. 

And  this  has  been  the  accepted  construction.  From  the  day  when 
Blount  was  tried  until  now  no  attempt  has  been  made  to  impeach  a 
private  citizen,  and  that  not  because  there  have  not  beeu  plenty  oi 
proper  subjects  for  impeachment  if  the  law  had  authorized  the  proceed- 
ing against  ez-offlcers.  Within  a  few  years  past  it  is  notorious  that  a 
numl^r  of  officers  who  were  under  inve^igation  and  who  were  threat- 
ened with  impeachment  resigned  to  avoid  it,  and  the  proceedings 
against  them  were  abandoned.  Several  judges  were  among  the  uomber, 
all  whose  names  I  do  not  now  recall,  and  it  is  not  necessary  to  do  so, 
because  the  Senate  knows  to  whom  I  refer,  who  resigned  their  plaoes 
and  thereby  arrested  the  proceedings.  Bo  in  New  York,  where  the  higk 
court  of  impeachment  is  composed  of  the  judges  of  the  court  of  appeals 
and  the  Senate,  and  the  provisions  of  whose  constitation,  if  not  in  ideu- 
tical  words  with  those  of  the  Kational  Constitution,  are  substantiallj 
the  same,  an  impeachment  was  dismissed  against  Judge  Cardozo,  within 
a  few  years,  on  the  presentation  of  his  resignation.  The  judiciary  com- 
mittee of  the  house  of  representatives  of  that  State,  composed  of  persons 
who  will,  I  understand,  be  recognized  by  some  of  the  managers  as 
among  the  ablest  lawyers  of  that  State,  reported  against  the  power  of 
impeachment  of  any  person  not  actually  in  office.  The  language  of  the 
resolution  in  Fuller's  case  (the  case  referred  to)  is : 

That  DO  person  can  be  impeached  who  was  not  at  the  time  of  the  commission  of  the  alleged 
offense  and  at  the  time  of  the  impeachment  holdinf^  some  office  under  the  laws  of  the  State. 

This  resolution  and  the  accompanying  report  form  part  of  the  report 
of  the  trial  of  George  G.  Barnard,  page  158. 

I  have  examined  all  the  constitutions  of  all  the  States  with  reference 
to  the  provisions  therein  contained  on  the  subject  of  impeachment.  With 
two  exceptions,  they  correspond  in  substance  with  the  I^ational  Consti- 
tution ;  and  I  have  not  learned  that  any  impeachments  against  ex-officers 
have  taken  place  under  those  constitutions. 

Such  a  proceeding  was  not  considered  Legal  by  the  court  of  impeach- 
ment in  New  York,  one  of  the  great  States,  and  whose  judicial  and  legal 
talent  will  be  recognized  as  among  the  foremost  in  this  country.  I  am 
unable  to  state  whether  a  different  construction  has  been  given  to  this 
provision  in  the  other  States;  but  I  have  not  heard  of  any  case  where 
any  party  has  been  prosecuted  in  any  of  those  States  where  the  language 
of  their  constitutions  is  similar  to  that  here  under  consideration.  There 
is  a  noticeable  difference,  however,  in  the  constitutions  of  two  of  the 
States,  the  States  of  Vermont  and  Georgia,  from  the  Constitution  of  the 
United  States  with  regard  to  impeachment,  and  I  beg  leave  to  call  the 
attention  of  the  court  to  it. 

In  that  of  Georgia,  by  the  eleventh  article  and  fourth  section,  it  is 
provided  that — 
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The  booM  of  representaiiTM  has  power  to  impeach  all  persons  who  have  been  or  may  be 
in  <^oe* 

This  provision  is  contained  in  Uie  first  constitation  of  Gknirgia,  which 
was  nearly  contemporaneously  formed  with  that  of  the  United  States. 

By  the  Vermont  constitution  of  1793,  part  2,  section  24,  it  is  provided 
that — 

Ererr  officer  is  liable  to  be  impeached,  either  when  in  office  or  after  his  resignation  or 
nmoraJ,  for  maladministration. 

This  language,  occurring  in  constitutions  adopted  nearly  contempo- 
raneously with  the  Constitution  of  the  United  States,  shows  that  the 
language  under  consideration  was  not  deemed  sufficient  to  embrace 
persons  who  had  been  in  office,  and  that  in  order  to  reach  them  it  was 
deemed  necessary  to  use  other  language. 

Mr.  Saboekt.  I  should  like  to  propound  a  question  to  the  counsel, 
which  I  send  to  the  Chair  in  writing. 

The  President  jpro  tempore.  The  question  of  the  Senator  from  Cali- 
ftmia  will  be  read. 

The  Secretary  read  as  follows  : 

Was  the  fesoliUioD  Teibrred  to  by  oonnsel  for  respondent  in  Bamard^s  ease  adopted  f 

Mr.  Blajb.  It  was  adopted,  I  understand,  by  the  house  of  represent- 
aliviCB;  and  the  prosecution  against  Fuller  was  abandoned,  as  it  cer- 
tainly was  in  Caidozo's  case,  wherein  an  impeachment  like  Barnard's, 
wliieh  had  been  found  and  was  actually  pending  before  the  senate,  was 
dismissed  by  the  senUte  when  his  resignation  was  presented. 

I  wish  to  add,  as  matter  of  contemporaneous  construction,  also,  the 
langaage  of  Luther  Martin,  who,  it  is  known  to  the  Senate,  was  a  dis- 
tingaished  member  of  the  convention  which  formed  our  Constitution,  and 
one  of  the  ablest  lawyers  in  our  country.  The  language  was  used  in  the 
defense  of  Judge  Chase,  who  was  in  office,  and  therefore  the  construction 
which  he  gave  was  not  necessary  to  his  client.  He  said,  after  quoting 
this  language  of  the  Constitution : 

This  clearly  evinces  that  no  persons  bat  those  who  hold  offices  were  liable  to  impeachment. 

That  language  will  be  found  in  the  Annals  of  Congress  for  1805,  page 
131. 

I  have  examined  every  reference  to  the  subject  of  impeachment 
found  in  Madison's  reports  of  the  debate  of  the  convention,  and  I  htfee 
an  abstract  of  the  book  so  far  as  it  bears  upon  the  subject.  There  was 
considerable  controversy  in  the  convention  as  to  the  tribunal  before 
which  impeachments  should  be  prosecuted,  whether  before  the  Senate 
or  before  the  Supreme  Court,  or  whether  before  a  court  composed  of 
judges  from  the  States.  A  variety  of  propositions  of  that  kind  were  made. 
There  were  several  plans  for  a  constitution  introduced,  all  save  Pat- 
terson's having  provisions  for  the  impeachment  of  the  national  officers 
or  the  Chief  Executive.  A  series  of  resolutions,  which  embodied  pro- 
visions to  the  efifect  ^'  that  the  Executive  shall  be  removable  on  im- 
peachment and  conviction  for  malpractice  or  neglect  of  duty,"  was  re- 
ported by  the  Committee  of  the  Whole  House  on  the  20th  of  July,  1787. 
On  that  occasion  Messrs.  Pinckney  and  Gouvemeur  Morris  moved  to 
strike  out  that  part  of  the  resolution  in  relation  to  the  Executive,  and 
upon  that  motion  considerable  debate  occurred,  which  I  will  not  trouble 
the  Senate  with  reading,  but  will  state  the  general  purport. 

Messrs.  Pinckney  and  Morris  opposed  impeachment  altogether,  upon 
the  ground  that  with  the  short  terms  proposed  it  was  unnecessary ;  and 
that  if  impeachment  was  prosecuted,  unless  the  Executive  was  not  sus- 
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pended  from  office  pendkig  it,  the  malpractice  and  misgovemment  would 
go  on ;  and  if  he  was  suspended,  the  effect  wonld  be  the  same  as  if  he 
was  convicted.  The  efifect  would  be  to  put  the  Executive  too  much  in 
the  power  of  Congress. 

Mr.  Madison,  Colonel  Mason,  Dr.  Franklin,  Mr.  Davie,  and  other  lead- 
ing men  in  the  convention  insisted  that  impeachment  was  necessary  for 
the  protection  of  the  public  interests.  The  debate  proceeded  through* 
out  upon  the  assumption  that  impeachment  would  be  directed  against 
no  others  than  persons  then  actually  holding  executive  power.  There 
was  no  provision  in  the  plan  of  Plnckney  or  in  the  plan  of  Paterson,  of 
New  Jersey,  which  were  referred  to  the  committee  of  detail  with  the 
series  of  resolutions  on  which  this  debate  occurred,  providing  for  any 
judgment  of  disqualification :  the  convention  had  not  that  subject  before 
them ;  it  was  not  a  subject  for  their  discussion  or  consideration.  But  it 
was  assumed  on  all  sides  in  the  debate  referred  to  that  none  but  officers 
would  be  amenable  to  impeachment.  The  committee  on  detail,  to  whom 
these  resolutions  were  referred,  with  the  plans  of  Pinckney  and  Pater- 
son,  when  they  came  to  report  on  the  6th  of  August,  added  the  article 
as  an  article  providing  for  the  punishment  of  the  accused  which  now 
stands  in  the  Constitution,  disqualified  him  from  holding  office  npon 
impeachment  and  conviction.  In  no  part  of  the  debate,  from  the  begin- 
ning to  end,  was  that  a  subject  of  discussion.  And  it  has  in  fact  no  re- 
lation to  the  subject,  which  was  simply  whether  the  Executive  shoold 
be  removed  by  impeachment  It  is  but  an  addition  to  the  judgment, 
which  might  or  might  not  be  added  if  impeachment  should  take  place. 

The  case  of  Blount,  to  which  I  have  adverted,  determined  that  the 
disqualification  clause  did  not  enlarge  the  category  of  persons  subject  to 
impeachment.  If  the  power  given  to  adjudge  disqualification  could 
have  that  effect,  the  effect  would  be  to  subject  anybody  to  impeachment, 
and  the  jurisdiction  would  be  unlimited,  which,  as  before  said,  the  case 
of  Blount  and  the  whole  philosophy  of  the  Oovernment  negatives. 

I  call  the  attention  of  the  Senate  to  extracts  from  Judge  Story's  Com- 
mentaries.   In  volume  1,  section  803,  Story  says : 

It  would  seem  to  follow  that  the  Senate  on  the  convictiou  were  bound  in  all  cases  to  enter 
a  judgment  of  removal  from  office,  thoueh  it  has  a  discretion  as  to  inflicting  the  punishment 
of  disqualification.  If^  thtUy  there  must  be  a  judgment  of  removal  from  office^  it  would  seem  to 
follow  that  the  Constitution  contemplated  that  the  party  was  still  in  office  at  the  time  of  impeach' 
m^t.  if  he  was  not,  his  offense  was  still  liable  to  be  tried  and  punished  in  the  ordinary  tri- 
bunals of  justice,  and  it  might  be  argued  with  some  force  that  it  would  be  a  vain  exercise 
of  authoritj  to  ti^^  a  delinquent  for  an  impeachable  offense  when  the  most  important  object 
for  which  the  remedy  was  given  was  no  longer  necessary  or  attainable.  And  although  a 
judgment  of  disqualification  might  still  be  pronounced,  the  language  of  the  Constitution  may 
create  some  doubt  whether  it  can  be  pronounced  without  being  coupled  with  a  removal  from 
office.  There  is  also  much  force  in  the  remark  that  an  impeachment  is  a  proceeding  purely 
of  a  political  nature.  It  is  not  so  much  designed  to  punisn  an  offender  as  to  secure  the  State 
against  ^ss  official  misdemeanors.  It  touches  neither  his  person  nor  his  property,  but 
simply  divests  him  of  his  political  capacity. 

At  section  790  he  says : 

From  this  clause  it  appears  that  the  remedy  by  impeachment  is  strictly  confined  to  civil 
officers — 

\    That  is  the  point  I  have  been  considering — 

of  the  United  States,  including  the  President  and  Vice-President.  In  this  respect  it  differs 
materially  from  the  law  and  practice  of  Great  Britain.  In  that  kingdom  all  the  King's  sub- 
jects, whether  peers  or  commoners,  are  impeachable  in  Parliament,  though  it  is  asserted  that 
commoners  cannot  now  be  impeached  for  capital  offenses,  but  for  misdemeanors  only.  Such 
kind  of  misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by  the  abuse  of  high 
offices  of  trust  are  the  most  proper  and  nave  been  the  most  usual  grounds  for  this  kind  of 
prosecution  in  Parliament.     There  seems  a  peculiar  propriety,  in  a  republic m  government  at 
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leasif  in  confining  the  impeachment  povoer  to  per$ons  holding  office.  In  gacb  a  government  al 
the  citizens  are  eqaat  and  ought  to  have  the  same  securitj  of  a  trial  by  jury  for  all  crimes 
and  offenses  laid  to  their  charge  when  not  holding  any  official  character. 

Mr.  CONBXING.  From  what  do  you  read  ! 

Mr.  Blair.  Story's  Commentaries  on  the  Constitution.  Judge  Story 
farther  savs : 

To  subject  them  to  impeachment  would  not  only  be  extremely  oppressive  and  expensive, 
but  woula  endanger  their  lives  and  liberties  by  exposing  them  against  their  wills  to  perse- 
cution for  their  conduct  in  exercising  their  political  rights  and  privileges.  Dear  as  the  trial 
by  jury  justly  is  in  civil  cases,  its  value  as  a  protection  against  the  resentment  and  violence 
of  rulers  and  factions  in  criminal  prosecutions  makes  it  inestimable.  It  is  there,  and  there 
only,  that  a  citizen  in  the  sympathy,  the  impartiality,  the  intelligence,  and  incorruptible 
integrity  of  his  fellows  impaneled  to  try  the  accusation  may  indalge  a  well-founded  confi- 
dence to  sustain  and  cheer  him.  If  he  should  choose  to  accept  office,  he  would  voluutai'ily 
incur  all  the  additional  responsibility  growing  out  of  it.  If  impeached  for  his  conduct  while 
in  office,  he  could  not  justly  complain,  since  he  was  placed  in  that  predicament  by  his  own 
choice ;  and  in  accepting  office  he  submitted  to  all  the  consequences.  Indeed,  the  moment 
It  was  decided  that  the  judgment  upon  impeachment  should  bo  limitod  to  removal  and  dis- 
qualification from  office,  it  followea  as  a  natural  result  that  it  ought  not  to  reach  any  but 
officers  of  the  United  States.  It  seems  to  have  been  the  orlgloal  object  of  the  friends  of  the 
National  Government  to  confine  it  to  these  limits ;  for  in  the  original  resolutions  proposed  to 
the  convention  and  in  all  the  subsequent  proceedings  the  power  was  expressly  Umited  to 
national  officers. 

I  call  the  attention  of  this  court  to  this  carefully- weighed  language  of 
the  most  authoritative  commentator  upon  our  Constitution.  I  have 
already  called  attention  to  the  proceedings  in  the  convention  upon  which 
he  comments,  showing  plainly  that  the  framers  of  the  Constitution  never 
contemplated  the  prosecution  of  anybody  not  at  the  moment  holding 
office.  All  the  reasons  upon  which  the  proceeding  was  supposed  to^be 
necessary  were  applicable  only  to  a  man  who  wielded  at  the  moment  the 
power  of  the  Government,  when  only  it  was  necessary  to  put  in  motion 
the  great  power  of  the  people,  as  organized  in  the  House  of  Eepresenta- 
tives,  to  bring  him  to  justice.  It  is  a  shocking  abuse  of  power  to  direct 
so  overwhelming  a  force  against  a  private  man.  It  may  be  deemed  by 
some  of  small  moment,  bemuse  it  can  only  effect  his  disfranchisement. 
But  the  effect  is  to  disnonor  him,  and  it  is  simply  tyranny  to  put  this 
man's  honor  in  peril  by  the  application  of  that  overwhelming  force.  The 
great  authors  of  England,  as  well  as  the  great  commentator  on  our  Con- 
stitution mentioned,  ought  only  to  be  brought  into  action  to  arrest  the 
wrong-doing  of  another  power  in  the  Government.  The  arena  of  im- 
peachment is  in  fact  a  place  in  which  a  controversy  takes  place  between 
the  high  powers  of  the  Government.  The  only  theory  upon  which  it  can 
be  justified  is  to  enable  the  people,  massed  and  organized  in  their  rep- 
resentative houses,  to  assail  their  oppressors,  armed  with  the  power  of 
the  Executive  and  the  patronage  and  prestige  which  that  gives  them. 
Do  yoa  seek  to  prostitute  that  power  to  the  oppression  of  a  private  in- 
dividoah  wasting  his  means  by  an  action  that,  as  this  author  says,  has 
invariably  ruined  every  private  man  who  has  been  the  subject  of  it  in 
Great  Britain.  Is  this  a  time,  is  this  a  country,  is  this  a  place,  which 
would  tolerate  such  an  abuse  t  If  this  be  the  case,  who  would  be  safe 
that  ever  held  an  office  T  The  great  officers  of  this  Government,  the 
heads  of  Departments,  are  obliged  to  exercise  their  powers  in  a  large 
degree  by  subordinates.  If  there  is  no  limitation  upon  impeachment  to 
persons  holding  office  when  a  political  adversary  is  installed  in  power, 
he  may  assail  any  man  whom  it  may  be  thought  necessary  to  assail  for 
party  or  i)ersonal  cause.  We  know,  and  it  is  one  of  the  saddest  com- 
mentaries upon  poor  human  nature,  that  the  subservient  sycophant  who 
basks  in  the  smile  of  power  is  ever  ready  to  prostrate  himself  before  any 
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other  power  which  may  sacceed,  and  is  ever  ready  to  desert  and  betray 
the  unsQccessfnL 

How  eager  are  many,  who  were  obsequious  enough  to  the  defendant 
within  the  year,  now  to  rush  forward  to  aid  in  his  destruction  !  How 
they  press  forward  to  make  their  peace  with  his  enemies  now  installed 
in  ofSce !  How  easy  it  would  be  for  experts  in  the  great  Departments 
to  suppress  part  of  the  truth  and  discolor  what  may  be  preserved,  so 
as  to  pervert  an  honorable  act  to  the  destruction  of  men  who  may  have 
held  positions  in  them.  If  this  court  is  to  be  opened  to  the  persecution 
and  prosecution  of  private  men,  and  party  passion  and  personal  hate 
are  to  be  invited  to  set  themselves  here  upon  private  men  because  they 
may  have  been  obnoxious  officers,  we  have  not  yet  passed  by  the  days 
of  tyranny.  Man's  nature  has  not  changed.  It  is  only  by  the  limita- 
tions of  constitutions  and  powers  that  a  limit  and  a  check  can  be  pat 
upon  his  malignant  passions.  If  this  Senate  can  be  tempted  to  break 
down  in  moments  like  this  the  wise  limitations  which  our  great  fathers 
put  upon  this  sort  of  prosecution,  they  will  have  found  an  easy  way  to 
the  oppression  of  the  innocent  by  the  hand  of  power. 

Froui  the  remarks  to  which  I  have  called  the  attention  of  the  Senate 
it  will  be  seen  that  a  large  body  of  the  ablest  men  who  sat  in  this  con- 
vention were  opposed  to  impeachment  altogether,  seeing  in  it  a  ma- 
chinery of  oppression.  What  did  they  suggest  as  a  means  and  a  suffi- 
cient means  to  meet  the  evil  of  abuse  and  corruption  in  office!  Short 
terms  of  office,  in  order  to  let  the  people  pass  upon  these  supposed  de- 
linquents. That  was  the  theory  of  Gouvemeur  Morris,  Charles  Pinck- 
ney,  and  many  other  able  men  in  the  convention  which  formed  the  Con- 
stitution. Their  hand  is  seen  in  the  provisions  which  limit  this  prose- 
cution to  persons  in  office.  It  was  intended  to  permit  those  who  were 
not  willing  to  stand  the  brunc  of  party  excitement  for  the  moment  to 
retire  and  wait  for  more  auspicious  seasons  to  vindicate  themselves  be- 
fore the  people. 

When  Andrew  Johnson  was  being  pursued  here,  and  when  articles 
were  found  against  him,  it  was  not  for  any  crime.  It  was  because  he 
honestly  adhered  to  the  law  and  the  Constitution  as  delivered  by  the 
fathers  of  the  Government. 

Suppose  that  he  had  chosen  to  retire  and  appeal  to  the  people 
against  the  Senate,  and  say,  ^'I  am  adhering  to  the  Constitution,  aud 
my  habitual  enemies  are  seeking  to  overthrow  it,  and  desire  to  sacri- 
fice me  because  I  oppose  them,"  could  the  Senate  have  gone  on  and  dis- 
qualified him  from  holding  office,  and  thus  taken  away  his  power  of  ap> 
1  eal  to  the  people,  and  thus  have  frustrated  the  design  of  the  framers 
of  the  Constitution,  that  a  man  might  retire  when  faction  triumphed 
and  appeal  to  the  patriotism  of  the  people.  The  views  of  constitu- 
tional power  which  he  then  adhered  to  are  believed  to  be  sound  by  a 
great  portion  of  the  people,  (and  yet  they  were  regarded  as  sufficient 
to  justify  his  impeachment  by  almost  the  requisite  number  of  Senators 
to  convict  and  disqualify  him.)  I  think  it  a  fair  construction  of  the 
Constitution  that  he  might  have  resigned  pending  the  impeachment, 
and  thus  have  escaped  liability  to  it,  and  been  in  a  condition  to  make 
an  appeal  to  the  people,  which  Pinckney  and  Morris  believed  to  be  the 
safer  tribunal,  and  hence  the  form  of  language  adopted,  and  which  ad- 
mits of  this  action  as  not  inadvertently  adopted.  The  gap  was  pur- 
posely left  open.  We  are  not  arguing  now  anything  except  in  reply  to 
what  is  asserted  here  as  a  reasoning. 

It  is  argued  that  if  a  resignation  should  be  permitted  under  such  cir- 
cumstances, the  people  would  be  defrauded  out  of  their  rights  to  have 
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the  offeoder  disqualified.    The  argument  is  that,  as  the  party  ongbt  to 
escape,  the  law  does  not  prevent  it.    Bat  this  does  not  follow.    It  might 
be  the  commoa  case  of  a  casus  omissua.    fiat  I  contend  that  it  is  not  a 
toitu  amissuHj  and  poiat  to  the  debates  to  show  that  it  was  never  con- 
templated tbat  any  bat  persons  holding  office  should  be  impeached,  and 
also  to  show  that,  so  far  from  being  a  fraud  apon  the  jarisdiction  of  the 
Senate  to  resign  pending  an  impeachment,  those  debates  show  that  an 
mftaential  part  of  the  convention  was  opposed  to  impeachment  alto- 
gether, aud  thought  the  better  way  was  an  appeal  to  the  people  by  the 
accused  party  ;  and  it  is,  therefore,  consistent  with  the  views  of  all 
sides  in  the  coaveotion  that  a  way  of  escape  by  resignation  should  be 
left  to  an  accused  ofiSicer  in  order  to  enable  him  to  have  his  day  when  a 
inore  auspicious  period  for  a  fair  and  just  judgment  could  be  had  upon 
Ms  case,  while  effecting  the  only  object  contemplated,  namely,  the  re- 
moval of  the  officer.    No  evil  or  abuse  can  result  from  the  resignation. 
It  is  a  purely  iuiaginary  ill  which  can  arise  from   withholding  the 
band  that  would  disfranchise  a  citizen  and  disable  him  from  vindicat- 
ing himself  in  a  calmer  moment. 

As  Judge  Story  says,  from  beginning  to  end  of  the  debates  on  the  Con- 
Station  there  was  no  proposition  considered  but  one  of  removal,  and 
when  the  resolutions  reported  by  the  committee  of  the  whole  and  the 
plans  of  Pinckney  and  Patterson,  neither  of  which  contained  any  provis- 
ion for  disqualification,  were  on  20th  of  July  sent  to  the  committee  of 
detail,  and  that  committee  reported  the  disqualifying  clause  as  the  judg- 
noent  to  be  rendered,  they  did  not  intend  to  disregani  the  known  will  of 
all  sides  of  the  house  and  report  a  provision  inconsistent  with  their  de- 
clared wishes.  The  committee  of  detail  knew  that  the  convention  did 
Dot  contemplate  any  one  not  actually  in  office.  Hence  the  disqualifying 
clause  was  not  intended  to  give  any  such  power.  That  was  the  limita- 
tion which  the  whole  debate  shows  was  in  the  mind  of  every  member  of 
the  convention.  Hence  you  are  not  now  asked  to  contravene  the  ideas 
of  the  framers  of  the  Constitution  in  dismissing  this  proceeding. 

I  pass  now  to  the  second  branch  of  the  question  presented  by  the  or- 
der of  the  Senate,  and  that  is  on  the  materiality  of  the  allegations  of  the 
secoDd  replication  aud  of  our  rejoinder.  We  did  not  regard  the  replica- 
tioa  as  tendering  a  material  issue,  and  for  that  reason  we  might,  and,  per- 
haps, ought  to  have  demurred:  but  having,  as  we  believe,  a  conclusive 
answer  to  it  in  the  rejoinder  which  we  made,  we  chose  that  course,  pre- 
ferring that  in  this  maneuvering  for  position — that  is  all  it  amounts  to-» 
our  friends  on  the  other  side  should  not  have  the  advantage  of  us. 

It  needs  no  argument  to  show  that  if  only  persons  holding  office  are 
amenable  to  impeachment  it  must  be  charged  in  the  articles  that  they 
hold  office ;  and  describing  the  defendant  as  <^  late  Secretary  of  War '^ 
does  not  bring  him  within  the  description  of  persons  given  in  the  Con- 
stitution as  amenable  to  impeachment    It  would  not  be  sufficient  for 
them  to  have  alleged  that  '^  the  defendant  does  not  now  hold  office,  but 
was  an  officer  at  one  time,  and  resigned  in  order  to  avoid  impeachment." 
That  would  not  have  baan  sufficient  certainly,  for,  if  so,  an  ordinary 
coart  of  justice  might  entertain  jurisdiction  of  a  person  who  had  not  been 
Krved  with  process  upon  an  allegation  that  the  defendant,  hearing  that 
it  was  intended  to  serve  process  upon  him,  had  incontinently  taken  him- 
Bdfoat  of  the  jarisdiction  of  the  court.    There  is  no  imaginable  differ- 
eoee  between  the  cases.    We  heard  that  they  intended  to  impeach  us, 
tiul,  as  the  Constitution  limited  the  prosecution  to  persons  in  office,  we 
^pped  over  the  line,  just  as  a  citizen  of  the  United  States  who  happens 
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to  be  in  Kew  York,  and  learns  that  somebody  there  wanta  to  serve  him 
with  a  writ,  betakes  himself  to  Kew  Jersey. 

A  man  has  a  right  to  avoid  lawsaits.  The  defendant  here  had  a  right, 
however  innocent  he  might  have  been,  to  avoid  the  ruin  which  the  law- 
books tell  him  attend  invariably  the  prosecution  of  a  private  person  by 
this  overwhelming  power.  No  sensible  man,  unless  he  had  ample  means, 
would  undertake  a  confiict  of  that  sort  if  he  could  avoid  it,  and  character 
enough  to  stand  before  the  country  to  justify  his  action.  But  the  Su- 
preme Court  of  the  United  States  have  settled  again  and  again  an  anal- 
ogous question,  that  a  man  residing  in  one  State  may  convey  his  prop- 
erty to  persons  outside  of  it  to  give  a  court  jurisdiction,  provided  he 
does  it  in  good  faith.  That  principle  was  decided  in  the  case  of  Mc- 
Donald V8.  Smalley,  1  Peters,  120;  also.  Smith  vs.  Eemochen,  7  Howard, 
198;  Jones  V8.  Lee,  18  Howard,  76;  Briggst?*.  French,  2  Sumner,  252. 

The  court  also  holds  in  those  cases  that  a  man  may  change  his  resi- 
dence from  a  State  in  order  to  assert  his  title  to  property  within  that 
State  in  the  Federal  courts  against  persons  holding  it  adversely,  pro- 
vided he  changes  his  residence  in  good  faith.  Does  anybody  doubt  that 
we  resigned  in  good  faith  t  Does  anybody  suppose  or  suspect  that  the 
defendant's  was  a  colorable  resignation ;  that  he  is  to  be  restored  to  office 
when  this  prosecution  ceases  f  Certainly  not.  And  therefore  the  case 
corresponds  entirely  in  principle  to  the  decision  I  have  cited.  If  juris- 
diction may  be  obtained  by  the  voluntary  act  of  a  party  done  in  good 
faith,  no  reason  can  be  suggested  why  a  jurisdiction  may  not  be  avoided 
by  a  voluntary  act  done  also  in  good  faith.  We  were  inclined  to  demur 
to  the  original  pleading,  and  the  original  pleading  is  defective  in  the 
point  that  I  have  already  brought  to  the  attention  of  the  court  in  not  de- 
scribing this  defendant  as  one  subject  to  impeachment,  and  in  describ- 
ing him  in  fact  as  a  person  who  is  not  subject  to  impeachment,  because 
it  says  that  he  was  "  late  Secretary  of  War.'* 

On  the  third  question  which  is  presented  for  consideration  by  the 
order  of  the  Senate  I  think  little  need  be  said.  They  cannot  amend 
their  articles  by  a  new  assignment  in  a  replication.  Kobody  ever  heard 
of  an  amendment  of  an  indictment ;  and  I  may  add  that  the  court  in  the 
case  of  Barnard  held  that  articles  of  impeachment  were  not  amendable. 
I  could,  by  looking  over  the  books,  perhaps  find  some  accidental  decis- 
ion of  a  refusal  of  a  court  to  allow  an  indictment  to  be  amended.  Indict- 
ments are  quashed  for  defects  which  could  be  amended  at  any  stage  of 
a  civil  action  as  of  course,  and  a  new  indictment  must  be  found  before 
further  proceedings  can  be  had.  This,  with  the  decision  in  the  case  of 
Barnard,  at  page  192,  volume  1,  that  there  could  be  no  amendment  of 
articles  of  impeachment,  will  dispose  of  the  question  suggeste<}  by  the 
order  of  the  Senate  as  to  whether  a  necessary  allegation  not  made  in  the 
articles  could  be  supplied  in  the  subsequent  pleadings. 

Mr.  Edmunds.  I  move  that  the  Senate  sitting  for  this  trial  take  a 
recess  for  thirty  minutes. 

The  motion  was  not  agreed  to. 

Mr.  Whyte.  I  move  that  the  Senate  sitting  as  a  court  take  a  recess 
for  fifteen  minutes. 

The  motion  was  agreed  to;  and  (at  two  o'clock  and  thirty-five  min- 
utes p.  m.)  the  Senate  sitting  for  the  trial  of  the  impeachment  took  a 
recess  for  fifteen  minutes. 

The  President jpro  tempore  (at  two  o'clock  and  fifty  minutes  p.  m.)  re- 
sumed the  chair. 

Mr.  Sabgent.  I  move  a  call  of  the  Senate,  as  there  is  not  a  quorum 
present. 
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The  Peesident  pro  tempore.  The  call  will  proceed. 

The  Secretary  called  the  roll,  and  53  Senators  were  found  to  be  pres- 
ent. 

The  Presidei^t  pro  tempore.  The  managers  on  the  part  of  the  Honse 
of  Bepresentatives  will  now  proceed  with  the  argnment.  Senators  will 
please  give  their  attention. 

Mr.  Manager  Loed.  Mr.  President  and  Senators,  if  I  had  any  per- 
sonal desire  in  the  matter  of  postponement  beyond  the  wish  that  this 
argnment  shonld  not  be  divided  in  twain,  it  was  that  the  managers 
might  have  some  more  time  to  condense  their  positions  and  anthorities ; 
bnt,  as  it  is,  I  shall  be  compelled  to  read  more  from  books  than  I  other- 
wise shoald.  In  the  first  place,  I  desire  to  call  the  attention  of  this  court 
to  some  of  the  positions  taken  by  the  learned  counsel  who  has  jnst  ad- 
dressed yoQ.  First,  as  to  the  Cardozo  case,  1  think  altogether  too  much 
weight  has  been  given  to  it.  It  occurred  in  the  State  in  which  I  reside ; 
and  I  think  that  the  Senators  from  that  State  will  concur  with  me  when 
I  say  that  the  report  of  the  judiciary  committee  in  the  assembly  of  that 
State  was  not  regarded  as  at  all  conclusive  upon  the  question  of  juris- 
diction. 

Then,  again,  the  counsel  called  your  attention  to  various  anthorities 
or  suggestions  that  an  impeachment  of  a  citizen  or  the  impeachment  in 
fact  ot  any  person  might  prove  ruinous  to  that  person.  I  fail  to  see 
what  that  has  to  do  with  the  question  of  the  jurisdiction  of  this  Senate, 
and,  therefore,  I  proceed  in  the  line  of  my  argument  to  call  your  atten- 
tion to  the  pleadings  in  this  case.  Before  that,  however,  as  the  counsel 
on  the  other  side  did  not  state  precisely  the  questions  before  this  court, 
as  I  have  nnderstood  them,  I  crave  leave  to  refer  to  the  order  under 
which  this  argument  is  proceeding : 

Ordered,  That  four  manaffers  on  the  part  of  the  Hoose  of  Representatives  maj  hj  allowed 
to  submit  arguments  upon  the  question  whether  the  respondent  is  amenable  to  trial  by  im- 
peachment for  acts  done  as  Secretary  of  War,  notwithstanding^  his  resignation  of  said  offioe, 
and  whether  the  issues  of  the  fact  presented  in  the  pleadings  are  material,  and  also  whether 
the  matters  in  support  of  the  jurisdiction  alleged  by  the  House  of  Representatives  in  the 
pleadings  subsequent  to  the  articles  of  impeachment  can  be  thus  alleged  if  the  same  are  not 
averred  in  said  articles. 

For  the  proper  consideration  of  these  questions  it  is  expedient  that  at 
this  stage  of  the  case  I  call  your  attention  precisely  to  what  the  issues 
are.  I  do  not  intend  to  read  the  pleadings  in  full,  but  only  such  parts 
of  them  as  may  be  necessary  for  the  understanding  of  this  point.  Article 
1  presents  as  follows:  , 

That  William  W.  Belknap,  while  he  was  in  office  as  Secretary  of  War  of  the  United 
States  of  America,  to  wit,  on  the  8th  day  of  October,  1870,  had  the  power  and  authority, 
under  the  laws  of  the  United  States,  as  Secretary  of  War  as  aforesaid,  to  appoint  a  person 
to  maintain  a  trading  establishment  at  Fort  Sill,  a  military  post  of  the  United  States  :  that 
said  Belknap,  as  Secretary  of  War  as  aforesaid,  on  the  day  and  year  aforesaid,  promised  to 
appoint  one  Caleb  P.  Marsh  to  maintain  said  trading  establishment  at  said  military  post. 

That  thereafter,  to  wit,  on  the  10th  day  of  October,  1870,  said  Belknap,  as  Secretary  of 
War  aforesaid,  did,  at  the  instance  and  request  of  said  Marsh,  at  the  city  of  Washington,  in 
the  District  of  Columbia,  appoint  said  Jonn  S.  Evans  to  maintain  said  trading  establish- 
ment at  Fort  Sill,  the  military  post  aforesaid,  and  in  consideration  of  said  appointment  of  said 
Brans, so  made  by  him  as  Secretary  of  War  as  aforesaid,  the  said  Belknap  did,  on  or  about 
the  2d  day  of  November,  1870,  unlawfully  and  corruptly  receive  from  said  Caleb  P.  Marsh 
the  sum  of  $1,500,  and  that  at  divers  times  thereafter,  to  wit,  on  or  about  the  17th  dav  of 
January,  1871 ,  and  at  or  about  the  end  of  each  three  months  during  the  term  of  one  whole 
'year,  the  said  William  W.  Belknan,  while  still  in  office  as  Secretary  of  War  as  aforesaid, 
did  unlawfully  receive  from  said  Caleb  P.  Marsh  like  sums  of  (1,500  in  consideration  of  the 
appointment  of  said  John  S.  Evans  by  him,  the  said  Belknap,  as  Secretary  of  War  as  afore- 
Mid,  and  in  consideration  of  his  permitting  said  Evans  to  continue  to  maintain  the  said 
trading  establishment  at  said  military  post  during  that  time. 
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Then,  in  article  III : 

Yet  the  said  Belkoap,  well  knowing^  these  tacts,  and  havinf  the  power  to  remove  siud 
Evans  from  said  position  at  anj  time  and  to  appoint  some  other  person  to  maintain  said 
trading  establishment,  bnt  criminally  disregardincr  his  dntj  as  Secretary  of  War  and  basely 
prostituting  his  high  office  to  his  lust  for  private  gun,  did  unlawfully  and  corruptly  continue 
said  Evans  in  said  position  and  permit  him  to  maintain  said  establishment  at  said  military 
post  during  all  of  said  time,  to  the  gpreat  injurv  and  damage  of  the  officers  and  soldiers  of 
the  Army  of  the  United  States  stationed  at  said  post,  as  well  as  of  emigrants,  freighters,  and 
other  citizens  of  the  United  States,  against  public  policy,  and  to  the  great  d'lugnce  and  det- 
riment of  the  public  service. 

Whereby  the  said  William  W.  Belknap  was,  as  Secretary  of  War  as  aforesaid,  guilty  of 
high  crimes  and  misdemeanors  in  office. 

The  defendant  in  this  case  answered  to  these  articles : 

And  the  said  William  W.  Belknap,  &x:. ,  says,  that  before  and  at  the  time  when  the  said 
House  of  Representatives  ordered  and  directed  that  he,  the  said  Bolknap,  should  be  impeached 
at  the  barof|the  Senate,  and  at  the  time  when  the  sud  articles  of  impeachment  were  ex- 
hibited and  presented  against  him,  the  said  Belknap,  by  the  said  House  of  Representatives, 
he,  the  said  Belknap,  was  not,  nor  hath  he  since  been,  nor  is  he  bow,  an  officer  of  the  United 
States. 

The  Honse  of  Representatives  duly  adopted  aud  filed  a  general  and 
special  replication.    A  part  of  the  latter  is  as  follows : 

The  House  of  Representatives  of  the  United  States  say  that  the  said  William  W.  Belknap, 
afler  the  commission  of  each  one  of  the  acts  alleged  in  the  said  articles,  was  and  continued 
to  be  such  officer,  as  alleged  in  said  articles,  until  and  including  the  2d  day  of  March,  A.  D. 
1876,  and  until  the  House  of  Representatives,  by  its  proper  committee,  had  completed  its 
investigation  of  bis  official  conduct  as  such  officer  in  regard  to  the  matters  and  things  set 
forth  as  official  misconduct  in  the  said  articles,  and  the  said  committee  was  considering  the 
report  it  should  make  to  the  Honse  of  Representatives  upon  the  same,  the  said  Belknap  be- 
ing at  the  time  aware  of  suchi  nvestigation,  and  of  the  evidence  taken,  and  of  such  proposed 
report. 

And  the  House  of  Representatives  further  say  that,  while  its  said  committee  was  consider- 
ing and  preparing  its  said  report  to  the  House  of  Representatives  recommending  the  impeach- 
ment of  the  said  William  W.  Belknap  for  the  matters  and  things  set  forth  in  the  said  arti- 
cles, the  said  William  W.  Belknap,  with  full  know  ledge  thereof,  resigned  his  position  as  such 
officer  on  the  said  2d  day  of  Marco,  A.  D.  1676,  with  the  intent  to  evade  the  proceedings  of 
impeachment  against  him.  And  the  House  of  Representatives  resolved  to  impeach  the  said 
William  W.  Belknap  for  said  matters  as  in  said  articles  set  forth  on  said  2d  day  of  March, 
A.  D.  1876. 

To  this  replication  the  defendant  rejoins,  among  other  things,  that 
th< 


Chairman  of  said  committee  then  declared  to  said  Belknap  that  he,  said  Clymer,  should 
move  in  the  said  House  of  Representatives,  upon  the  statement  of  said  Marsh,  for  the  im- 
peachment of  him,  said  Belknap,  unless  the  said  Belknap  should  resign  his  position  as  Sec- 
retary of  War  before  noon  of  the.  next  day,  to  wit,  March  the  2d,  A.  D.  1876 ;  and,  said 
Belknap  regarding  this  statement'  of  said  Clymer,  chairman  as  aforesaid,  as  an  intimation 
that  he,  said  Belknap,  could,  by  thus  resigning,  avoid  the  affliction  inseparable  from  a  pro- 
tracted trial  in  a  forum  which  would  attract  the  greatest  degree  of  public  attention  and  the 
humiliation  of  availing  himself  of  the  defense  disclosed  in  said  statement  itself,  which  would 
cast  blame  upon  said  other  persons,  he  yielded  to  the  suggestion  made  by  said  Clymer, 
chairman  as  aforesaid. 

There  is  a  joinder  in  demurrer  and  a  surrejoinder  by  the  House  of 
Bepresentatives,  a  portion  of  which  surrejoinder  I  will  read : 

And  the  said  House  of  Representatives,  as  to  the  first  and  second  subdivisions  of  the  re- 
joinder to  the  second  replic-ation  of  the  House  of  Representatives  to  the  plea  of  the  defend- 
ant to  the  said  articles  of  impeachment,  wherein  the  said  defendant  demands  trial  according 
to  law,  the  said  House  of  Representatives,  in  behalf  of  themselves  and  all  the  people  of  the 
United  States,  do  the  like. 

Now,  I  call  the  attention  of  this  court  to  the  fact  that  in  regard  tp 
two  of  the  allegations  made  in  the  second  replication  by  the  House  the 
defendant  tendered  issues  and  the  House  of  Bepresentatives  joined  in 
such  issues,  and  I  shall  argue  to  this  court  and  produce  authorities 
presently  to  show  that  the  defendant,  having  thus  tendered  issues  joined 
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in  by  the  Hoase,  he  oannot  go  behind  them,  and  cannot  qaestiou  the 
right  of  this  tribanal  to  hear  and  determine  the  matters  thas  broaght 
before  it. 

Then  there  are  foar  special  r^oinders  which  the  defendant  made. 
One  of  them  I  have  read  to  this  conrt  In  regard  to  each  of  the  other 
tJiree  not  read,  the  Honse  of  Representatives  tendered  an  issue  to  be 
tded  by  this  court ;  and  what  does  the  defendant  do  f  Does  he  say  that 
^ese  matters  are  improperly  before  this  conrt  t  Does  he  say  that  any 
injary  will  resalt  to  him  in  having  these  facts  fnlly  and  fairly  and  truth- 
faUy  investigated  by  this  tribunal }  Not  at  all.  So  far  from  it,  with 
great  formality  he  tenders  a  similiter  in  the  following  words : 

And  tiie  said  Belkoap^as  to  the  surrejoinders  of  said  House  of  RepresentatiTes  to  the  third, 
fourth,  fifth,  and  Bizih  rejoinders  of  the  said  Belknap  to  the  seoond  replication  of  said  House 
of  Representatives  above  pleaded,  whereof  said  House  of  Representatives  have  demanded 
trial,  the  said  Belknap  doth  the  like. 

We  say  that  they  are  estopped  upon  every  principle  known  to  legal 
proceedings,  known  to  the  trial  of  cases  in  court,  from  attempting  now 
to  evade  these  issnes.  It  was  very  proper  on  the  part  of  this  tribunal 
to  raise  this  question,  if  it  saw  fit ;  but  I  apprehend,  when  the  autb(»ri- 
ties  are  reviewed  upon  this  point,  it  will  be  seen  that  it  was  too  late  for 
aajbody  to  raise  this  question.  Of  course  any  question  involving  the 
jurisdiction  of  this  court  may  be  raised  at  any  time ;  but  on  questions 
which  do  not  involve  its  jurisdiction,  but  only  facts  pertaining  thereto, 
no  matter  in  what  form  of  pleading  these  facts  get  before  it,  it  is  too 
late,  when  both  parties  have  so  tendered  issues  to  be  tried  by  this 
tribunal,  for  the  defendant  or  for  any  member  of  this  court  to  prevent 
sach  trial ;  and  this  I  shall  show  abundantly  by  the  authorities.  If 
otherwise,  this  tribunal,  the  most  august  in  the  land,  supposed  above  all 
others  capable  of  reaching  to  the  direct  truth  regardless  of  forms  and 
ceremonies,  has  not  the  power  of  a  court  of  a  justice  of  the  peace ;  for 
I  affifm  that  on  the  other  side  not  one  authority  can  be  found,  in  the 
whole  range  of  authorities,  showing  that  when  issues  are  joined  on  ques- 
tions of  fact  before  the  most  inferior  court  it  has  not  the  power  to  try 
and  determine  them ;  and  therefore  the  question  amounts  to  thin :  Has 
this  tribunal  less  authority  than  the  most  inferior  court  in  the  United 
States,  or  in  any  other  land  t 

The  first  authority  I  introduce  upon  this  point  affirms  this  doctrine, 
that  the  plaintiff  in  his  replication  may  introduce  new  matter  to  fortify 
his  declaration.  Now  what  is  the  question  before  this  court !  The  very 
resolution  gives  us  the  victory  in  this  regard ;  it  assumes  that  such  facts 
are  in  aid  of  a  pertinent  question  before  this  court  in  support  of  its  juris- 
diction. I  admit  we  could  allege  no  new  offense  in  this  way ;  we  could 
tender  no  new  or  distinct  issue  upon  the  merits  as  to  the  crime  or  mis- 
demeanor which  this  defendant  committed  ;  but  the  question  which  he 
raises  is  a  dilatory  one ;  it  is  not  one  relating  at  all  to  his  guilt  or  his  in- 
nocence. It  is  a  question  of  jurisdiction.  He  raises  that  question  and 
affirms  certain  facts  relating  thereto  ;  and  we,  in  aid  of  that  jurisdic- 
tion, bring  in  certain  other  facts  relating  thereto.  This  is  the  true  state- 
ment of  the  case ;  we  did  what  we  have  done  in  aid  of  the  jurisdiction, 
and  this  the  pleader  may  always  do. 

It  was  decided  in  Hallett  r^.  Slidell,  11  Johnson's  Reports,  page  55, 
and  has  been  in  other  cases,  that — 

A  plaintiff  in  his  replica^on  may  introduce  new  matter  to  explain  and  fortify  his  decla- 
ration. 

I  choose  to  read  this  to  the  court  from  the  case, in  order  that  nothing 
nay  be  taken  upon  what  I  have  said,  because  while  of  course  I  ioUMid 
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to  State  things  correctly,  yet  one  may  be  mistaken  in  attempting  to  state 
the  precise  language  ft'om  a  book : 

A  plaintiif  in  bis  replication  may  introdnce  new  matter  to  explain  and  fortify  his  declara- 
tion ;  and  where  such  new  matter  is  introduced,  he  may  conclude  with  a  verification.  ( 1 1 
John8on*6  Reports,  page  55,  supra,) 

I  also  call  the  attention  of  the  court  to  Gould's  Pleadings,  chapter  3, 
section  170,  page  142.  This  relates  to  a  point  which  the  counsel  sug- 
gested, and  that  is,  that  in  these  pleadings  we  use  the  term  ^'  late  Sec- 
retary of  War.''  I  shall  show  presently  in  this  argument  that  this  is 
utterly  immaterial  in  any  view  of  the  case.  We  had  the  right  to  state 
the  precise  fact,  and  if  it  appears,  as  I  think  it  most  abundantly  will, 
that  the  law  takes  no  notice  of  fractions  of  a  day,  and  that  by  well-set- 
tled principles  and  a  long  and  unbroken  series  of  decisions  he  should 
have  resigned  the  day  before  he  was  impeached  in  order  to  escape  the 
penalty  of  his  crime,  yet  I  want  to  show  to  this  court  at  the  outset  that 
the  word  '^  late"  makes  no  possible  difference  in  dealing  with  the  facts 
and  questions  of  this  case.  It  is  but  surplusage,  though  perhaps  in  one 
view  a  proper  allegation.    If  mere  surplusage,  this  is  the  law: 

Surplusage^  by  which  is  meant  matter  that  is  altogether  superfluous  and  useless,  does  not 
in  general  vitiate  the  pleadings,  even  in  point  of  form,  the  maxim  being  utile  per  inutile  non 
vitiatur.     (Gould's  Pleadings,  chapter  3,  section  J70.) 

It  has  been  decided  in  Shook  vs.  Fulton,  4  Cowen's  Reports,  page 
424,  that  where  two  pleas  were  pleaded,  neither  of  which  was  a  defense 
standing  alone,  though  both  joined  together  would  be  a  defense,  yet  if 
the  plaintiff  replied  it  cured  the  difficulty.  What  was  the  situation  in 
that  case,  decided  in  the  supreme  court  of  the  state  of  Kew  York  under 
the  old  rSgime  f  As  the  pleas  put  in  separately  did  not  amount  to  a 
defense,  the  plaintiff  could  have  demurred,  or  could  have  made  a  motiou 
to  strike  out,  and  yet  instead  of  this  he  joined  issue  and  cured  the  diffi- 
culty. When  I  show  to  the  court,  as  1  shall  presently,  that  on  account 
of  its  high  position  and  of  the  magnitude  of  the  questions  which  it  has  to 
decide,  the  ordinary  rules  of  pleading  do  not  control  it,  then  do  not 
these  cases  from  the  common-law  courts  show  that  this  question  of  the 
form  of  pleading  facts  is  one  of  no  consequence  in  this  tribunal,  hav- 
ing nothing  to  do  with  the  question  of  jurisdiction  or  with  the  real  merits 
of  the  case  ! 

The  defendant  in  this  case  saw  fit  to  raise  the  question  of  jurisdiction, 
a  jurisdiction  which  would  be  assumed,  because  this  court,  by  the  Con- 
stitution of  the  land,  is  the  court  for  the  trial  of  impeachments ;  and 
therefore  we  were  not  compelled  to  allege  in  the  articles  that  it  had 
jurisdiction.  It  would  have  been  entirely  surplusage,  at  least  en- 
tirely unnecessary  to  do  so;  and  when  the  defendant  steps  in  and  says 
this  court  has  no  jurisdiction  on  account  of  some  fact  personal  to  him- 
self or  otherwise,  we  have  the  right  to  do  as  we  did  do  in  our  second 
replication,  state  facts  rn  aid  of  the  jurisdiction,  which  would  be  assumed, 
as  before  stated,  until  called  in  question. 

On  the  question  of  pleadings  in  this  court  I  call  attention,  in  the  first 
plac^  to  Rawle  on  the  Constitution,  page  205,  and  the  chapter  on  im- 
peachments, in  which  he  says : 

Articles  of  impeachment  need  not  be  drawn  up  with  the  precision  and  strictness  of  in- 
dictments. They  must,  howerer,  be  distinct  and  intelligible.  No  one  is  bound  to  answer 
to  a  charge  so  obscure  and  ambiguous  that  it  cannot  be  understood.  Additional  articles  may 
be  exhibited  perhaps  at  any  stage  of  the  prosecution,  certainly  before  the  defendant  has  put 
in  his  answer  or  plea.  ^ 

Kow  you  will  see,  Senators,  one  reason  why  I  read  the  pleadings  in 
this  case.    Is  there  anything  in  these  pleadings  that  is  not  distinct  and 
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« 

iutelli^blef  Js  there  anything  so  obscure  and  ambiguous  that  the 
defendant  and  bis  learned  counsel  did  not  understand  the  allegations  ? 
Could  the  English  language  more  correctly  charge  the  bribery  and 
crimes  which  this  man,  if  these  articles  are  true,  has  committed,  than 
Las  been  done  in  these  articles  t  And  are  not  all  the  facts,  whether  in 
the  articles,  or  in  the  replication,  or  in  the  surrejoinder,  distinctly  and 
fairly  before  this  tribunal !  And  is  this  tribunal,  in  the  presence  of  this 
nation  and  of  the  world,  to  refuse  to  decide  these  facts  on  the  ground  that 
the  pleadings  are  not  formal,  when  all  of  the  parties  are  before  it  and 
have  voluntarily  waived  all  technical  objections  which  might  have  been 
taken  before  joining  issue  f 

Is  this  the  tribunal  to  shelter  itself  behind  such  a  technicality  ?  I  ap- 
prehend not. 

I  call  attention  next  to  1  Story's  Commentaries  on  the  Constitution* 
^808: 

$  808.  The  articles  thus  exhibited  need  not,  and  indeed  do  not,  parsne  the  strict  form 
and  aceuracj  of  an  indictment.  They  are  sometimes  qnite  general  in  the  form  of  the  alle- 
gation, but  always  contain,  or  ought  to  contain,  so  much  certainty  as  to  enable  the  party 
to  put  himself  upon  the  proper  defense,  and  also,  in  case  of  an  acquittal)  to  avail  himself  of 
it  as  a  bar  to  another  impeachment.  Additional  articles  may  be  exhibited  perhaps  at  any 
sta^e  of  the  prosecution. 

lu  regard  to  the  question  of  additional  articles,  I  will  say  there  never 
have  been  articles  of  impeachment  drawn,  so  far  as  I  have  been  able  to 
discover — and  I  presume  the  researches  of  the  counsel  on  the  other  side 
have  resulted  in  the  same  conclusion — without  the  reservation  of  the  right 
to  present  such  further  articles  as  the  House  of  Commons  or  the  House 
of  Kepresentatives  might  see  fit  to  present.  I  assume,  therefore,  in 
this  case,  that  it  will  be  held  by  the  Senate  that  unquestionably  we 
might  have  presented  further  articles :  and  therefore,  even  if  we  had 
stated  another  ojQTense,  the  matter  would,  if  issue  had  been  taken,  have 
been  before  this  court.  If  we  had  charged  upon  him  a  violation  of  duty 
in  regard  to  some  other  post-tradership ;  if  we  had  charged  in  the  repli- 
cation any  other  high  crime  or  misdemeanor,  and  he,  instead  of  object- 
ing, bad  joined  issue,  that  question  would  be  fairly  before  this  court, 
just  as  much  as  though  presented  by  additional  articles.  But  we  are 
not  in  this  position,  and  need  not  go  to  this  length,  because,  I  repeat, 
oar  position  is  that,  he  having  challenged  the  jurisdiction  of  this  court, 
we  had  the  right  to  state  any  fact  in  aid  of  that  jurisdiction.  This  prin- 
ciple is  as  old  as  the  common  law.  It  is  not  a  departure ;  it  is  not  a  new 
assignment,  as  the  learned  counsel  suggested ;  it  has  no  relation  to  a 
departure ;  it  has  no  relation  to  a  new  assignment.  It  is  simply  the 
statement  of  facts,  which  could  always  have  been  stated  in  all  of  the 
ages  of  the  common  law  in  aid  of  a  fact  alleged  in  the  original  articles, 
and  which  the  other  side  disputes. 

Mr.  Mitchell.  Mr.  President,  I  should  like  to  make  an  inquiry  of 
the  manager,  which  I  send  to  the  chair. 

The  Pkesedent  jpro  tempore.  The  Senator  from  Oregon  propounds  an 
inquiry,  which  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Bom  the  doctrine  of  the  law  that  the  plaintiff  may  introduce  new  matter  to  explain  and 
fortify  the  position  taken  in  the  declaration  apply  in  criminal  cases  7 

Mr.  Manager  Lord.  It  applies  in  cases  of  impeachment.  Tliis  is 
partly  a  civil  and  partly  a  criminal  proceeding.  In  all  the  modes  of 
procedure,  this  is  a  civil  proceeding.  In  regard  to  the  attitude  of  the  de- 
fendant and  the  pupishment  to  be  pronounced  upon  him,  it  may  be 
called  a  criminal  proceeding ;  and  perhaps  I  concede  too  much  in  say- 
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ing  tbis,  becaase  some  writers  bave  gone  so  far  as  to  affirm  tbat  ia  no 
sense  is  tbe  removal  and  disqaalification  directed  and  allowed  by  tbe 
Gonstitntion  a  panisbment ;  Uiey  say  tbese  sentences  simply  protect  the 
people  against  tbemselves  and  against  a  bad  and  corrapt  officer  a^r 
be  is  impeacbed :  tbe  Constitution  tbrasts  sucb  a  one  ont  of  his  office 
npon  bis  conviction  ;  and  wben  be  bas  been  gailty  of  crimes  and  mis- 
demeanors wbicb  sbow  that  be  is  polluted,  tbat  be  is  intrinsically  dis- 
honest, tbe  Constitution  permits  the  Senate  to  say  that  be  shall  be  for- 
ever disqualified.  Therefore  we  might  say  that  this  is  not  a  criminal 
proceeding  either  in  tbe  sense  of  trial  or  of  punishment ;  but  inasmuch 
as  replications  and  rejoinders  and  surrejoinders  are  allowed,  so  far  it 
is  a  civil  proceeding.  Who  ever  beard  of  a  replication,  or  a  rejoinder,  or 
a  surrejoinder,  or  a  similiter  under  an  indictment  f  Therefore  we  are  not 
to  be  brought  within  that  narrow  range;  no  legal  right  is  to  be  crushed 
out  of  tbis  case;  the  defendant  is  not  to  be  permitted  to  escape  be- 
cause in  some  of  its  analogies  tbis  may  be  regarded  as  a  criminal  pro- 
ceeding. I  affirm  in  regard  to  the  pleadings  that  in  all  respects  it  is 
a  civil  proceeding,  and  more  than  that,  that  there  is  far  more  latitude, 
as  I  shall  presently  sbow,  in  this  court  than  there  is  in  any  lower  court 
in  regard  to  pleading. 

I  call  tbe  attention  of  tbe  court  now  to  tbe  report  of  a  committee  of 
tbe  British  House  of  Commons,  a  learned  and  intelligent  committee,  a 
committee  wbicb  has  made  a  report  tbat  will  go  down  with  the  ages,  and 
I  apprehend  be  received  as  the  law  on  this  subject  so  long  as  civilization 
exists.  I  call  attention  to  Burke's  Works,  seventh  volume,  page  490, 
where  tbe  committee  consider  the  ^'  rules  of  pleading  in  courts  of  im- 
peachment.'' I  never  have  beard  yet  of  any  rule  as  to  pleadings  in  a 
criminal  court  besides  tbe  indictment  and  tbe  plea.  Sometimes  a  de- 
fendant puts  in  what  we  call  a  special  plea.  If  a  question  of  jurisdiction 
is  raised,  it  is  usually  raised  ore  tenus.  But  what  are  the  rules  of  plead- 
ing in  tbis  court  f    Such  committee  sa^  s : 

Tour  committee  do  not  find  tbat  any  rnles  of  pleadiuf^,  as  observed  in  tbe  inferior  courts, 
have  ever  obtained  in  tbe  proceeding  of  the  high  court  of  Parliament,  in  a  cause  or  matter 
in  wbicb  tbe  whole  procedure  has  been  within  their  original  jurisdiction.  Nor  does  your 
committee  find  that  any  demurrer  or  exception  as  of  false  or  erroneous  pleading  hath  been 
erei  admitted  to  any  impeachment  in  Parliament  as  not  coming  within  the  form  of  the  plead- 
ing. 

The  members  of  this  court  know  the  distinguished  character  of  Mr. 
Walpole,  not  only  as  a  lawyer,  but  as  a  statesman. 

Mr.  Walpole  said — 

Page  497— 

'*  Those  learned  gentlemen  (Lord  Wintoun^s  counsel)  seem  to  forget  in  what  court  they 
are.  They  have  taken  up  so  much  of  your  lordships'  time  in  quoting  of  authorities  and  us- 
ing  arguments  to  show  your  lordship  what  would  quash  an  indictment  in  tbe  courts  below, 
tbat  they  seem  to  forget  they  are  now  in  a  court  of  Parliament,  and  on  an  impeachment  of 
the  Commons  of  Great  Britain/' 

And,  page  601 — 

A  great  writer  on  the  criminal  law,  Justice  Foster,  in  one  of  his  discourses,  fully  recog- 
nizes those  principles  for  which  yoar  managers  have  contended,  and  which  have,  to  this 
time,  been  uniformly  observed  in  Parliament.  In  a  very  elaborate  reasoning  on  the  case 
of  a  trial  in  Parliament  (the  trial  of  those  who  had  mardered  Edward  the  II)  be  observes 
this :  *'  It  is  well  known  that  in  parliamentary  proceedings  of  this  kind,  it  is,  and  ever 
was,  sufficient  that  matters  appear  with  proper  light  and  certainly  to  a  common  understand- 
ing, without  that  minute  exactness  which  U  required  in  criminal  proceedings  in  Westmin- 
ster Hall.    In  these  cases  the  rule  has  always  been  loquendum  et  vulgus.^* 

We  say,  therefore,  if  tbe  articles  are  defective  and  tbe  second  replica- 
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tioD  not  of  strict  right,  all  is  cared  by  rejoinder,  sarrejoinder,  and  simi- 
liter.  And  in  regard  to  the  main  qaestion  presented  by  the  second  re- 
plication— ^not  the  most  conclusive  qaestion,  perhaps,  but  it  may  be 
called  the  main  question  of  the  second  replication — namely,  whether 
this  defendant  has  the  right  to  evade  the  Constitution  and  defeat  its 
operations  by  his  own  will,  he  confesses  and  avoids.  He  admits  on  the 
record  that  he  resigned  for  the  purpose  of  evading  this  impeachment. 
It  is  tnie  he  says  he  was  not  guilty,  and  resigned  for  other  purposes ; 
hot  that  is  utterly  immaterial  to  this  question,  because  he  does  admit,  I 
repeat,  that  he  resigned  for  the  purpose  of  defeating  this  impeachment. 

I  will  not  stop,  ^nators,  to  answer  the  suggestion  of  counsel,  that 
the  chairman  of  that  committee  had  the  right,  in  behalf  of  this  nation, 
and  in  behalf  of  the  House  of  Bepresentatives  of  the  United  States  of 
America,  to  make  a  contract  with  the  defendant  that  if  he  would  get 
oat  of  the  office  of  Secretary  of  War  before  a  certain  hour  he  should 
not  be  impeached  for  these  high  crimes  and  misdemeanors,  which,  if 
these  articles  are  true,  had  polluted  him  for  years,  and  made  him  of  all 
men  that  have  ever  appeared  in  a  court  of  impeachment  the  most  unfit 
to  hold  civil  office.  1  deny  such  a  right!  I  am  astonished  that^counsel 
of  lespectability  and  of  high  standing  should  stand  in  this  court  and 
assame  for  a  moment  that  the  chairman  of  a  committee  had  a  right  to 
make  any  such  infamous  contract ;  but  that  is  one  of  the  issues.  I  was 
sorprised  the  more  to  hear  it  stated  here,  because  it  is  one  of  the  issues. 
The  allegation  of  such  agreement  we  absolutely  deny ;  we  deny  that  any 
suck  contract  was  made.  By  our  surrejoinder  we  tender  an  issue  upon 
that  question,  and  it  is  accepted  by  the  other  side  by  filing  their  aimi- 
liter. 

Beference  has  been  made  also  to  the  fact  that  the  Constitution  leaves 
the  defendant  subject  to  an  indictment,  and  that  an  indictment  may  be 
found  against  him.  The  two  proceedings,  Senators,  are  entirely  and 
absolutely  distinct.  One  has  nothing  to  do  with  tne  other,  for  the 
statute  to  which  the  counsel  referred  (section  1781  of  the  Revised  Stat- 
utes) does  not  pretend  to  change  the  law  or  rules  of  impeachment. 

Now,  I  wish  to  call  the  attention  of  this  tribunal  to  another  considera- 
tion }  and  that  is,  that  on  thU  question  you  are  not  to  give  the  defendant 
the  benefit  of  any  of  those  rules  which  are  provided  for  criminal  cases. 
Assuming,  for  the  sake  of  the  argument,  that  he  is  accused  as  a  crimi- 
nal, and  that  this  proceeding  is  a  criminal  proceeding,  so  that  when  we 
get  to  the  merits  he  may  say  that  he  is  entitled  to  the  presumption  of 
innocence,  that  he  is  entitled  to  be  defended  by  counsel — ^and  certainly 
he  has  illustrious  counsel — ^that  he  would  be  entitled  to  the  right  of 
challenge  if  before  a  jury,  and  is  entitled  to  confront  the  witnesses ; 
Sflsnming  that  this  was  an  indictment  and  he  was  before  one  of  the 
courts  ot  the  land,  and  should  stand  up  and  claim  all  these  privileges, 
they  of  course  would  be  given  to  him,  and  we  do  not  care  about  chal- 
lenging Uiem  here.  For  the  sake  of  the  argument,  we  admit  that  here 
upon  the  merits  he  has  all  these  privileges,  so  far  as  applicable  in  this 
courts  What  I  say  is,  that  on  this  question  of  jurisdiction  he  has  no 
such  privilege ;  on  the  contrary,  he  has  not  as  many  privileges,  as  the 
authorities  will  show,  as  he  would  have  in  a  civil  action. 

This  is  not  one  of  the  questions  over  which  the  law  watches  with  such 
iealoosy  to  guard  the  rights  of  a  defendant.  So  long  as  it  is  true  that 
no  ease  of  fact  can  be  made,  no  evidence  can  be  offered  under  which 
speculation  may  not  peer;  so  long  as  it  is  true  that  sometimes  innocent 
men  suffer ;  so  long  as  that  maxim  exists  in  our  law  that  it  is  better  that 
ninety-nine  guilty  men  go  free  than  that  one  innocent  man  suffer,  tlie 
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common  law  will  allow  a  person  accused  of  crime  the  presamption  and 
privileges  we  have  referred  to.  But  what  have  these  questions  to  do 
with  a  mere  abstract  question  of  law  t  The  question  now  presented  to 
you  has  nothing  to  do  with  his  guilt  or  innocence ;  it  has  nothing  to  do 
with  his  imprisonment;  it  has  nothing  to  do  with  any  question  personal 
to  himself.  It  is  purely  a  legal  one,  and  must  be  considered  precisely 
as  though  it  arose  in  a  civil  action,  excepting,  as  before  suggested,  that 
he  has  not  all  the  privileges  in  this  regard  that  he  would  have  in  a  civil 
action.  When  a  defendant  in  a  criminal  action  raises  a  dilatory  plea  it 
does  not  receive  the  consideration  which  it  does  in  a  civil  action. 

What  is  the  object  in  pleading  in  criminal  actions  f  Allow  me  to  call 
the  attention  of  the  court  to  2  Archbold's  Criminal  Practice  and  Plead- 
ings, sixth  edition,  volume  2,  page  206: 

The  object  of  pleading,  whether  in  civil  or  criminal  actions,  is  to  inform  the  parties  of 
the  facts  alleged  by  each  against  the  other  with  such  clearness  and  distinctness  as  to  enable 
them  to  prepare  for  the  trial  of  disputed  facts  or  for  the  application  of  the  law  to  those 
which  are  admitted.  In  its  application  to  criminal  cases,  it  is  a  statement  of  a  crime  im- 
puted to  the  prisoner  with  such  a  particnlaritj  of  circumstances  only  as  will  enable  him  to 
understand  the  char^i^  and  prepare  for  his  defense,  and  as  will  authorize  the  court  to  give 
the  appropriate  judgment  upon  conviction. 

At  common  law  a  defendant  in  a  criminal  action  was  not  allowed  to 
plead  in  abatement  as  in  civil  action,  (1  Archbold,  page  110 ;  Barber's 
Criminal  Law,  page  343,)  and  cannot  tender  a  bill  of  exceptions.  (Oar- 
bett's  Criminal  Law,  volume  2,  page  621.)  Therefore,  you  see,  Senators, 
that  while  the  law  has  always  been  watchful  to  protect  life  and  liberty, 
intending  that  no  innocent  man  should  be  falsely  accused  of  crime,  yet 
in  regard  to  the  surroundings  of  the  case,  in  regard  to  the  mere  ques- 
tion  of  pleadings,  he  has  certainly  had  no  more  privilege,  and  certainly 
has  now  no  more  privilege,  than  in  a  civil  action. 

Bishop  on  Criminal  Procedure,  volume  1,  page  324,  says : 

The  extreme  kind  of  certainty,  called  certainty  to  a  certain  intent  in  every  particular,  is 
required  by  the  tribunals  when  a  party  pleads  any  matter  not  entering  into  the  merits  of  the 
case,  but  going  merely  to  defeat  the  pending  proceeding  against  him.  And  this  kind  of  cer- 
tainty is  demanded  on  the  very  iust  ground  that  he  who  stands  on  a  technicality  to  ward 
off  inquiry  into  his  conduct  in  aistinction  from  defending  himself  upon  the  merits  shall  him- 
self stand  very  technically  erect. 

Allow  me  to  call  attention  for  a  moment  to  an  authority  introduced 
the  other  day  by  the  learned  counsel  for  the  defendant,  from  Cushing's 
Parliamentary  Law,  in  which  it  appears  that  Mr.  Burke  was  called 
to  account  for  stating  certain  things  against  the  defendant,  Warren 
Hastings,  not  charged  in  the  articles  of  impeachment.  I  hardly  know^ 
why  this  was  introduced,  it  is  so  utterly  different  from  this  case.  In 
that  case,  without  any  allegation  in  the  articles,  without  any  allegation 
in  the  replication,  without  any  issue  joined  upon  any  fact,  Mr.  Burke 
saw  fit  in  his  philippic  to  arraign  the  defendant  for  crimes  not  charged ; 
and  this  the  House  of  Commons  said  he  had  no  right  to  do.  1  have 
sufficiently  said  in  this  case  that  the  matters  we  propose  to  try  are  all  in 
he  pleadings. 

One  branch  of  this  argument  on  our  part  will  be  very  brief.  The 
learned  counsel,  Mr.  Blair,  suggested  that  we  should  be  driven  to  the 
position  of  asserting  that  a  citizen  who  had  never  held  office  was  im- 
peachable.  We  claim  no  such  thing.  We  claim  first,  and  admit,  that 
the  authorities  have  settled  that  a  mere  citizen  cannot  be  impeached ; 
and  if  the  authorities  had  not  settled  it,  the  Constitution,  not  by  express 
words  but  by  its  intent,  does  exclude  the  idea  of  impeachment  as  against 
a  mere  private  citizen. 

But  at  this  point  I  may  as  well  inquire  whether  the  Constitution,  in 
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regard  to  a  civil  officer,  is  a  mere  rope  of  sand  !  If  we  find  by  the 
intentioii  of  the  CoDstitation  that  a  man  cannot  be  impeached  while 
a  mere  citizen ;  if  that  is  its  obvioas  intent,  notwithstanding  the 
generality  of  the  language,  why  then  may  we  not,  by  applying  the 
same  rule  as  to  its  intent,  show  that  the  Constitution  never  intended 
that  any  x>ersoD,  when  his  sin  finds  him  out,  shall  be  permitted  to 
abnegate  or  defeat  that  Constitution  in  this  regard  t 

There  are  cases — such  is  the  judgment  of  the  law,  such  was  the 
judgment  of  the  common  law,  such  is  the  judgment  of  the  Constitution — 
there  are  cases  where  a  man  has  shown  such  depravity  that  he  ought  to 
be  disqualified  for  all  the  days  of  his  life.  Now,  shall  this  provision  of 
the  Constitution,  Senators,  be  defeated  by  the  will  of  the  criminal  f  It 
is  answered  that  here  is  a  statute  which  provides  that  if  found  guilty 
he  shall  be  disqualified.  That  statute  certainly  is  a  mere  ^^  rope  of  sand." 
The  whole  disqualification  can  be  removed  by  the  pardon  of  the  Pres- 
ident,  (but  you  will  recollect  that  the  President  cannot  pardon  in  a  case 
of  impeachment,)  or  the  legislature  may  repeal  the  law  under  which  he 
was  convicted  and  restore  him  to  citizenship.  Therefore,  if  it  is  true  that 
sometimes  the  people  need  protection  against  themselves ;  if  it  be  true 
Uiat  a  far-sighted  and  ambitious  man  may,  years  after  his  crimes  have 
been  committed,  ride  into  power  on  some  wave  of  fanaticism  or  cor- 
raption^  if  this  be  true,  so  that  the  Constitution  wisely  provided  that  a 
man  thus  guilty  of  disqualifying  crimes  should  forever  be  disqualified, 
Uien  ought  we  to  be  asked  to  fall  back  on  a  statute  which  may  be  at  any 
time  repealed  or  the  force  of  which  the  President  may  at  any  time  re- 
move by  a  pardon  t 

But  there  are  high  crimes  and  misdemeanors  not  punishable  by 
statute  or  any  law,  and  I  will  call  the  attention  of  the  Senate  for  a 
moment  to  the  remarks  in  this  regard  of  one  of  the  counsel  in  the 
Blount  case.  I  read  from  page  2316  of  the  Annals  of  Congress,  Fifth 
Congress,  volume  2 : 

Itseemg  to 


Says  the  learned  counsel — 

that  the  power  of  impeachment  has  two  objects :  first  to  remove  persons  whose  misconduct 
aaj  have  rendered  them  unworthy  of  retaining^  their  offices,  ana,  secondly  to  punish  those 
offenses  of  a  mere  political  nature,  which,  thouj^h  not  susceptible  of  that  exact  definition 
wb^ebj  the  J  might  be  brought  within  the  sphere  of  ordinary  tribunals,  are  yet  very  dan- 
gcxotis  to  the  public. 

Now,  that  this  matter  may  be  fully  before  the  Senate,  I  desire  to  call 
attention  to  all  the  provisions  of  the  Constitution  relating  to  im- 
peachment, for  the  purpose  of  showing  beyond  all  reasonable  doubt — 
Uiough  we  are  not  driven  to  that  point  here — that  it  was  the  intention 
of  the  convention  which  framed  the  Constitution  and  the  intention  of  the 
States  in  adopting  it  to  allow  a  person  to  be  impeached  who  had  held 
office  after  he  should  have  gone  out  of  oflBice.  I  have  carefully  copied 
word  for  word  in  their  order  all  the  provisions  of  the  Constitution  relat- 
ing to  impeachment. 

First,  the  House  of  Representatives  '^  shall  have  the  sole  power  of  im- 
peachment"   The  last  clause  of  section  2,  article  1. 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting^  for  that 
propose  they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is 
tried  the  Chief- Justice  shall  preside ;  and  no  person  shall  be  convicted  without  the  con- 
caneoee  of  two-thirds  of  the  members  present. 

Jodgmsot  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office 
od  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States;  but  the  party  convicted  sliall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
J^^fD«it,and  punishment,  accordinc^  to  law. 
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Last  two  clauses  of  section  3,  article  1. 
The  President — 

Shall  have  power  to  gprant  reprieves  and  pardons  for  offenses  against  the  United  States, 
except  in  cases  of  impeachment. 

First  claase,  section  2,  article  2. 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes 
and  misdemeanors. 

Section  4,  article  2. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury. 

Last  clanse  of  section  2,  article  3. 

Let  me  call  yonr  attention,  Mr.  President  and  Senators,  particularly 
to  this  point.  What  is  there  in  all  these  provisions  that  limits  the 
power  of  impeachment  t  If  we  adopted  in  regard  thereto  by  these  pro- 
visions the  rules  of  the  common  law,  why  is  not  the  common  law  in 
force  in  regard  to  impeachment  t  Kot  by  reason  of  any  of  these  words 
that  I  have  read  to  you,  not  because  the  Constitution  says  that  the  pun- 
ishment shall  not  &o  beyond  removal  from  office  and  disqualification, 
for  its  object  was  to  prevent  attainder  and  confiscation ;  and  when  it 
says  that  the  punishment  shall,  at  least  in  the  case  of  one  in  office,  ex- 
tend to  removal  from  office,  it  does  not  say  but  that  any  inferior  sen- 
tence may  be  pronounced.  Therefore,  so  far  as  the  clauses  read  are 
concerned,  when  you  put  them  in  connection  and  consider  them,  you 
will  find  that  there  is  nothing  to  prevent  the  House  of  Representatives 
of  the  United  States  exercising  the  right  to  impeach  the  citizen  as  fully 
as  can  the  House  of  Commons  of  Great  Britain.  But  why  do  we  say 
that  no  mere  citizen  can  be  impeached  f  Simply  because  of  the  obvi- 
ous scope  of  the  Constitution,  because  we  find  another  provision  which 
guarantees  to  every  citizen  tne  right  of  trial  by  jury,  which  cannot  be 
taken  from  him  except  by  express  enactment ;  because  we  find  provis- 
ions which  guarantee  to  the  States  the  rights  which  they  have  not  con- 
ferred and  confine  the  United  States  to  the  rights  which  are  conferred ; 
and  therefore  when  we  take  into  view  the  whole  scope  and  intent  of  the 
Constitution  we  find  that  impeachment  was  only  intended  for  a  public 
officer  J  either  while  in  office  or  after  he  has  left  offi>ce^  for  offenses  commit- 
ted while  in  office. 

I  may  say  in  passing,  if  the  court  please,  that  while  in  my  view  of 
the  Constitution  if  the  defendant  here  should  be  convicted,  an  inferior 
sentence,  like  that  of  censure,  might  be  pronounced,  yet  I  apprehend 
no  such  question  will  arise  in  this  case,  because,  if  it  be  true,  as  charged 
in  the  articles,  that  he  is  guilty  of  this  long  series  of  criminal  transac- 
tions, if  he  has  thus  polluted  his  honor  ana  his  hands  with  bribes  dur- 
insT  these  long  years,  then,  as  before  suggested,  if  a  case  can  be  con- 
ceived in  which  disqualification  was  demaaded  iu  is  this  case.  There- 
fore, we  claim  that  the  limitation  of  the  Constitution  is  not  as  to  time  ; 
it  simply  relates  to  a  class  of  persons;  and  the  word  "officer'^  is  used 
as  descriptive  precisely  as  it  is  used  in  the  very  statute  to  which  the 
counsel  referred.  K  it  be  true  because  the  word  "  office"  or  "  officer^ 
is  used  in  the  Constitution,  without  saying  anything  about  a  person 
after  he  is  out  of  office,  that  the  defendant  is  not  impeachable,  then  he 
cannot  be  indicted,  because  the  statute  relating  to  his  indictment  sim- 
ply speaks  of  him  as  an  officer. 

What  is  the  real  intent  and  meaning  of  the  word  ^^  officer  "  in  the  Con- 
stitution t  It  is  but  a  general  description*  An  officer  in  one  sense 
never  loses  his  office.    He  gets  his  title  and  he  wears  it  forever,  and  an 
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officer  is  under  this  liability  for  life ;  if  he  once  takes  office  under  the 

United  States,  if  while  in  office  and  as  an  officer  he  commits  act«  which 

dmand  impeachment,  he  may  be  impeached  even  down  to  the  time  to 

which  the  learned  coansel,  Mr.  Carpenter,  so  eloquently  referred  the 

otb^  day — down  to  the  time  that  he  take^  his  departure  from  this  life. 

It  is  supposed  by  many  that  becaase  an  officer  must  be  removed,  no 

judgment  can  be  prononnced  without  pronouncing  the  judgment  of  re- 

movaV   This  it  seems  to  me  is  a  very  great  error.    If  he  is  in  office,  of 

course  under  the  Oonstitution  he  must  be  removed ;  but  if  out  of  office, 

the  sentence  of  disqualification  or  some  inferior  sentence  may  be  passed 

upon  him,  for  the  obvious  reason  that  the  sentence  is  divisible.    This 

was  distinctly  held  in  the  Baruard  case,  to  which  reference  has  been 

made.    In  that  case  the  court  proceeded  unanimously  to  vote  that  he 

should  be  removed  from  office;  but  when  the  question  came  up  on  the 

other  point,  shall  he  be  disqualified  f  several  members  of  the  court 

voted  in  the  negative. 

I  do  not  see,  then,  any  possible  view  in  which  there  is  difficulty ;  and 
the  learned  counsel  on  the  other  side  will  not  be  able  to  create  any  dif- 
ficulty  excepting  under  the  claim  that  a  person  in  office,  having  so  con- 
ducted himself  as  to  be  worthy  of  impeachment,  finding  that  it  is  im- 
possible to  escape  the  facts  or  pervert  them,  may,  I  repeat,  defeat  the 
Constitution  for  the  purpose  of  preventing  his  punishment. 

It  is  said  that  under  the  parliamentary  law  this  House  could  not  pro- 
nounce judgment  until  the  House  of  Representatives  demanded  that 
such  judgment  be  pronounced.  Suppose  that  Mr.  Belknap  in  this  Case 
had  not  resigned ;  suppose  he  had  made  up  his  mind  that  he  would  not 
confess  this  sin,  that  he  would  not  attempt  to  evade  impeachment,  but 
that  he  would  prove  the  real  facts  in  the  case  as  he  alleges  them — and 
certainly  if  they  are  true  they  are  susceptible  of  proof,  even  though  you 
assume  that  he  cannot  be  sworn  as  a  witness,  or  that  his  wife  cannot 
be  sworn;  yet  if  she  had  this  large  fund  of  which  he  supposed  he  was 
receiving  the  interest,  in  some  way  this  fact  could  be  proved,  brought 
to  the  attention  of  the  Senate — suppose  he  had  seen  tit  to  take  that 
a)ur8e,  and  stood  up  and  said,  '^  I  am  innocent;  I  demand  a  trial  on  the 
merits ;"  and  suppose  that  he  had  been  convicted,  and  this  House  was 
waiting  for  the  demand  of  the  other  House  to  have  judgment  pro- 
nounc^  upon  him;  or  suppose  that  this  learned  tribunal  had  retired  or 
cleared  these  galleries  for  the  purpose  of  ascertaining  what  judgment 
ought  to  be  pronounced ;  if  the  logic  of  the  other  side  is  true,  after 
mch  conviction,  by  an  arrangement  with  the  President,  he  could  resign 
his  office  and  have  the  resignation  accepted,  and  defeat  the  judgment. 
It  comes  to  this.  To  this  conclusion  you  must  come,  if  you  come  to  the 
eonclusion  that  the  Constitution  intended  that  no  officer  should  be  im- 
peached after  he  had  retired  from  the  office. 

But  we  have  authority  upon  this  point.  Of  course  the  nearer  we 
come  to  the  age  of  the  Constitution  the  more  we  can  gather  from  men 
who  aided  in  the  work  of  the  Constitution  or  men  who  were  their  con- 
temporaries, as  to  the  real  intent  of  the  ini^trument.  Bawle,  a  celebrated 
lawyer  of  Pennsylvania,  known  to  some  of  the  counsel,  the  author  of  a 
work  upon  the  Constitution,  the  compiler  of  five  volumes  of  reports, 
and  I  believe  of  some  nineteen  more  in  connection  with  Mr.  Sergeant, 
says,  and  I  call  the  particular  attention  of  Senators  to  this : 

From  the  reaaoiM  alreadr  givea  it  it  obvious  that  the  only  perBons* liable  to  impeachment 
netiiose  wboare  or  bare  heea  in  public  office.  All  executive  andljudicial  officers,  firom 
^President  downward,  from  the  jnd^^  of  the  Snpreme  Court  to  those  of  the  most  infe- 
^  tribnials,  are  included  in  this  ilescription.    (Rawle  on  the  Constitution,  page^203.) 
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I  also  call  the  attention  of  the  court  to  the  language  of  Alexander 
Hamilton,  in  the  Federalist,  which,  although  not  quite  as  conclusive,  is 
nearly  as  much  so  as  that  which  I  have  just  read.  I  call  attention  to 
pages  300  and  301,  No.  65,  where  Hamilton  says :  • 

A  well-constituted  court  for  the  tnat  of  impeachmeuts  is  an  object  not  more  to  be  desired 
than  difficult  to  be  obtained  in  a  gOTcmmeut  wholly  elective. 

The  delicacy  and  magnitude  of  a  trust  which  so  deeply  concerns  the  political  reputation 
and  existence  of  every  man  engaged  in  the  administration  of  public  affairs  speak  for  them- 
selves. 

What,  it  may  be  asked,  is  the  true  spirit  of  the  institution  itself  f  Is  it  not  designed  as  a 
method  of  national  inquest  into  the  conduct  of  public  men  f  If  this  be  the  design  of  it,  who 
can  so  properly  be  the  inquisitors  for  the  nation  as  the  representatives  of  the  nation  them- 
selvei  ? 

When  Alexander  Hamilton,  that  logician  and  scholar,  that  man  who 
always  measured  his  words  so  well,  spoke  of  impeachment  as  to  public 
men,  what  was  in  his  mind  f  Did  he  imagine  simply  that  officers  actu- 
ally in  office  could  only  be  impeached  f  1  apprehend  not.  I  apprehend 
the  learned  counsel,  Judge  Black,  who  answers  in  the  affirmative,  has 
not  ceased  to  be  a  public  man  because  he  is  out  of  office.  He  is  en- 
rolled to-day  in  the  common  judgment  of  mankind  as  among  the  public 
men  of  this  country.  Alexander  Hamilton  was  not  a  loose  writer  in  a 
matter  of  this  kind,  in  a  matter  where  he  bent  every  endeavor  of  his 
intellect  to  speak  accurately  and  concisely.  He  was  not  a  man  who 
would  speak  of  public  men  when  he  meant  only  a  person  holding  office. 

This  claim  is  not  a  singular  one,  if  the  court  please.  If  a  person  has 
usurped  an  office  and  a  quo  warranto  is  issued  against  him  and  he 
resigns,  still  the  quo  warranto  proceedings  may  go  on  to  judgment,  not- 
withstanding his  resignation.  For  authority  I  refer  to  King  vs.  Warlow, 
2  Maule  and  Selwyn,  75;  and  Kxngva,  Payne,  2  Ghitty,  king's  bench, 
367. 

This,  if  the  court  please,  is  all  that  I  have  deemed  necessary  to  say 
on  the  question  of  impeachment  generally. 

I  now  propose  to  call  the  attention  of  the  court  to  the  other  ques- 
tions of  this  case  referred  to  in  the  order  of  the  Senate.  The  first  ques- 
tion of  the  second  replication  is :  ^'  Can  the  defendant  escape  by  divid- 
ing the  day  into  fractions  F  This  question  is  also  presented  by  the 
articles  and  plea.  The  allegation  on  page  29  is  not  denied.  Therefore 
as  I  propose  to  show  this  court  by  an  unbroken  series  of  decisions, 
the  law  does  not  permit  a  day  to  be  divided  into  fractions  in  such  a  case 
as  this;  and  if  it  be  true  that  the  defendant  was  Secretary  of  War  on 
the  2d  of  March  on  any  part  of  that  day,  and  therefore  impeachable, 
then  that  question,  perhaps,  can  be  argued  independent  of  this  replica- 
tion. I  propose  now  to  argue  the  question  under  the  second  replica- 
tion. The  authorities  will  bear  upon  both  the  plea  and  replication. 
First,  I  say  a  judicial  act  dates  from  the  earliest  minute  of  the  day  in 
which  it  is  done.  I  call  the  attention  of  the  court  to  3  Douglas,  page 
273,  the  case  of  Lord  Porchester  vs.  Petrie,  because  it  is  one  of  the  ear- 
liest cases,  though  not  as  decisive  upon  the  point  as  some  others  to 
which  I  shall  presently  make  reference. 

The  reporter  adds,  he  heard  that  it  was  adjudg^ed  that  the  plaintiff  had  the  hetter  rif^ht, 
because  he  claimed  to  be  in  under  a  judgment,  and  all  the  term  is  only  one  day  in  law.  In 
that  case  the  attempt  was  to  make  a  fraction  of  a  daj,  and  the  defendant  pleaded  that  his 
statute  was  before  the  judgment,  but  the  court  would  not  allow  it. 

Therefore,  under  the  common  law,  such  was  the  weight  given  to  a 
judgment,  that  where  a  statute  was  passed  on  the  same  day  and  l>efore 
tbo  judgment,  the  judgment  related  back  and  defeated  the  statute. 
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« 

I  next  call  the  attention  of  the  coart  to  Edwards  vs.  Eeginam,  9  Ex- 
clieqaer,  631,  032.    This  is  a  decision  by  Coleridge,  justice  : 

The  doctrine  that  judicial  acts  are  to  be  taken  always  to  date  from  the  earliest  minnte  of 
tlie  day  iu  which  they  are  done  stands  npon  ancient  and  clear  authority,  and  upon  this  doc- 
trine alone  the  present  judgement  may  well  be  sustained.  The  Crown  not  being  bound  by 
the  proTisions  of  the  statute  of  frauds  respecting  writs  of  execution,  or  by  the  statutes  of 
bankmnts,  the  writ  of  extent,  like  any  other  judicial  writ  of  execution  at  common  law, 
takes  effect  upon  the  day  of  its  teste,  and  is  in  operation  for  the  whole  of  the  day,  from  the 
earliest  to  the  latest  minute,  without  any  division.  This  is  a  general  rule,  quite  apart  from 
all  considerations  of  preroeative,  and  was  recofl^nized  and  acted  on  in  the  much>considered 
aod  celebrated  case  of  Shelley.  There  Edward  Shelley  covenanted  to  suffer  a  recovery  on 
tbe  9th  of  October,  the  first  day  of  the  term ;  he  died  between  five  and  six  in  the  morning ; 
afterward,  on  the  same  day,  the  recovery  passed  with  a  voucher  over,  and  immediately  af»r 
jadgment  frivBn  an  habere  facias  seisinam,  was  awarded.  The  lord  chancellor  and  all  the 
lodges  of  Eni^land  held  that  the  recovery  was  well  suffered,  though  the  death  took  place 
Wore  the  court  sat,  '*  because  the  record  is  to  be  understood  of  the  whole  day,  and  relates 
without  division  to  tbe  .first  instant  of  the  day."  And  although  the  court  will  inquire  at 
That  time  a  party  does  an  act,  as  filing  a  bill  or  delivering  his  declaration,  and  for  that  purpose 
will  lake  notice  of  the  usual  hours  for  sitting,  (see  2  Jptvinz,  pages  141,  176;  Buller*8  Nisi 
Prius,  page  337,)  it  is  otherwise  with  regard  to  a  judicial  proceeding.  This  distinction  is 
poiDtea  out  in  Lord  Porchester*8  case  by  Lord  Mansfield,  and  recognized  by  Buller,  J.,  in 
Pagh  vt.  Robinson. 

I  next  call  tbe  attention  of  the  coart  to  the  case  of  the  Qaeen  vs.  The 
Inhabitants  of  Saint  Mary,  1  Ellis  and  Blackbnrn;  page  816.  In  read- 
ing these  cases  I  wish  again  to  remind  the  court  that  on  this  qnestiou 
the  law  is  to  be  held  precisely  as  thoagh  the  action  was  civil ;  that  no 
intendment  whatever  is  to  be  held  in  favor  of  the  defendant ;  and  that 
if  there  was  a  judicial  proceeding  in  his  case,  occurring  on  the  same  day 
that  he  performed  the  personal  act  of  resigning,  the  judgment  reaches 
back  of  it,  and  be  was  properly  impeached: 

A  baUding  was  let,  at  £30  per  annum,  to  C  by  a  written  agreement,  stating  that  C  had 
taken  it  "  from  the  30th  day  of  September,  1850;*'  **  the  tenancy  is  for  one  year,  commenc- 
iDg  on  tbe  30th  day  of  September  instant,"  (1850.)  G  entered  at  noon  on  30th  September, 
It^,  and  quitted  at  four  in  the  aAemoon  of  29th  September,  1851. 

Bdd^  that  C  gained  a  settlement  by  renting  and  occupying  a  tenement  "  for  the  term  of 
one  whole  year  at  least,"  within  statute  1  William  lY,  chapter  18,  section  1. 

Let  me  call  tbe  attention  of  the  coart  more  particularly  to  what  this 
case  is.  Here  was  a  statnte  which  provided  that  before  a  person  conld 
obtain  a  residence  in  any  particular  place  he  mast  have  occupied  a  ten- 
emeDt  there  '^  for  the  term  of  one  whole  year  at  least.^  He  took  a  lease 
for  a  year,  which  ended  on  the  29tb  day  of  September,  1850,  and  quit 
tbe  premises  at  four  o'clock  in  the  afticrnoon  of  the  29th  of  September. 
On  page  827  Lord  Campbell,  chief-justice,  says : 

I  am  glad  that  we  have  decided  cases,  on  an  act  of  Parliament  similar  to  that  before  us, 
in  fsTor  of  the  only  view  which  is  consistent  with  common  sense.  Any  one,  talking  of  these 
laets  in  ordinary  langnge,  would  say  that  the  pauper  occupied  for  a  year.  I  would  abstain 
from  so  holding  if  any  recognized  rule  or  direct  decision  militated  against  it ;  but  really  law 
ind  sense  concur.    The  general  rule  is  that  the  law  does  not  regard  fractions  of  a  day. 

I  next  call  attention  to  a  case  directly  in  point  as  to  the  effect  of  a  ju- 
dicial act,  in  Wright  vs.  Mills,  Hurlstone  and  I^orman,  490-493.  I  will 
lead  the  syllabus  in  order  to  get  the  facts  before  the  court,  and  then  I 
will  read  what  the  court  says : 

Judicial  proceedings  are  to  be  considered  as  taking  place  at  the  earliest  period  of  the  day 
OD  wbich  they  are  done.  Therefore,  where  judgment  was  signed  at  the  opening  of  the 
office  at  its  usual  hour,  eleven  a.  m.,  and  the  defendant  died  at  half  past  nine  a.  m.  on  the 
nme  morning :  Held,  that  the  judgment  was  regular. 

At  page  490  tbe  court  say : 

Pollock,  C.  B. — ^We  are  all  of  opinion  that  this  rule  must  be  made  absolute.   The  princi 
pal  aothority  on  the  subject  is  the  case  in  the  exchequer  chamber  of  Edwards  vs.  Rt^ginam — 

8  B 
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Whicli  case  I  have  already  read. 

It  was  there  expressly  stated  that  the  court  will  inanire  at  what  time  a  oaitj  does  a  par- 
ticular act^ — for  instance,  filing  a  bill  or  delivering  a  aeclaration ;  and  for  that  purpose  will 
ascertain  the  hoar  at  which  the  courts  were  sitting,  &c. ;  but  the  court  lajs  down  this  rule : 
'*  It  is  otherwise  with  regard  to  a  judicial  proceeding.**  And  Shelley's  case  is  there  cited, 
where  a  recovery  suffered  on  the  first  day  of  a  term  was  held  g^od,  although  the  party  had 
died  that  morning  before  the  court  sat.  I  consider  that  C4ise  of  Edwards  vs,  Reginam  as  an 
undoubted  authority,  to  which  we  ought  to  conform.  Now,  it  appears  to  me  that  signing 
judgment  isa  judicial  proceeding,  and  consequently  to  be  considerea  as  having  taken  place  at 
the  earliest  period  of  the  day  when  it  is  done,  and  therefore  not  invalidated  by  what  occurred 
in  the  present  instance. 

In  Blydenbnrgh  vs.  Cotheal,  4  Comstock'a  New  York  Reports,  page 
418,  the  court  held — 

Fractions  of  a  day  are  not  in  g^eneral  regarded,  except  for  the  purpose  of  preventing  injus- 
tice. 

Therefore,  an  appeal  perfected  before  the  judgment-roll  is  filed,  but  on  the  same  day,  is 
regular. 

BronsoD,  chiefjastice,  sayS: 

As  a  general  rule,  the  court  does  not  inquire  into  the  fractions  of  a  day,  except  for  the  pur- 
pose of  guarding  against  injustice.  (Small  vs.  McChesney,  3  Cowen,  page  19 ;  Clute  rt . 
Clute,  3  Denio,  page  263.)    We  think  that  a  sufficient  answer  to  this  motion. 

In  the  cace  of  Small  vs.  McChesaey,  3  Gowen,  the  supreme  court  oi 
the  State  held  in  these  words : 

The  whole  proceeding  is  on  the  same  day,  which  the  law  will  not  divide  into  fractions 
unless  this  be  necessary  for  the  purpose  of  girding  against  injustice. 

In  Jones  vs.  Porter,  6  Howard's  New  York  Beports,  page  286,  the 
court  held  in  these  words : 

This  rule  will  be  adhered  to  in  considering  a  jnrisdicUonal  question — 

And  held  the  question  of  jurisdiction  involved  in  the  case  of  Blyden- 
burgh  vs.  Cotheal,  4  New  York,  page  418.  It  only  remains  to  show  that 
which  I  need  not,  perhaps,  take  any  time  to  show,  that  the  impeachment 
by  the  House  of  Representatives  was  » judicial  act. 

In  2  Wooddeson's  Lectures,  the  House  is  called  in  this  regard  <'  the 
grand  inquest  of  the  nation." 

I  refer  also  to  Tomlin's  Law  Dictionary,  title,  <<  Impeachment :" 

An  impeachment  before  the  Lords  by  the  Commons  of  Great  Britain  in  Parliament  is  a 
prosecution  of  known  and  established  law,  and  hath  been  frequently  put  in  practice,  being 
a  presentment  to  the  most  high  and  supreme  court  of  criminal  jurisdiction  by  the  most  sol- 
emn gprand  inquest  of  the  whole  kingdom. 

And  then,  to  define  particularly  an  inquest,  I  call  the  attention  of  the 
court  to  the  same  volume,  under  the  title  ^'  Inquest :" 

The  term  inquest  is  used  to  signify  the  persons  to  whom  the  trial  of  any  question,  civil  or 
criminal,  is  committed. 

I  also  call  the  attention  of  the  court  to  1  Bouvier's  Law  Dictionary, 
page  715: 

Ikquest.  *  *  ♦  The  judicial  inquiry  itself,  by  a  jury  summoned  for  the  pur- 
pose, is  called  an  inquest  The  finding  of  such  men,  upon  an  investigation,  is  also  called 
an  inquest,  or  an  inquisition. 

The  next  question  presented  by  their  replication  is,  Did  the  impeach- 
ment relate  back  to  the  inception  of  the  proceedings  by  an  authorized 
committee  of  the  House!  Whether  the  committee  was  authorized  or 
not  is  a  question  of  fact.  Therefore  the  comments  of  the  learned  coun- 
sel relating  thereto  were  not  in  order,  because  it  is  afSrmed  on  the  part 
of  the  House  of  Kepresentatives  that  this  committee  had  authority.  If 
it  should  appear  that  the  committee  had  no  authority,  then  another  prin- 
ciple  would  be  invoked,  and  that  is  the  principle  of  adoption.    But  it  is 
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sot  necessary  to  discuss  that  now,  because,  for  the  purposes  of  this  ar- 
gament,  the  authority  is  conceded.  In  regard  to  the  principle  of  rela- 
tion it  is  this :  that  the  House  of  Bepresentatives,  before  this  resigna- 
tion, having  instituted  proceediogs  against  Mr.  Belknap  for  the  pur- 
pose of  investigating  these  crimes  and  for  the  purpose  of  impeaching 
the  defendant,  when.tfae  impeachment  was  made  it  related  back  to  the 
original  proceeding,  which  was  instituted,  as  is  confessed,  before  this 
resignation.  When  divers  acts  concur  to  a  result,  the  original  act  is  to 
be  preferred,  and  to  this  the  other  acts  have  relation.  In  ^rd  For- 
Chester  vs.  Petrie,  3  Doaglas,  273,  it  is  said  as  follows : 

In  Miller  vs.  Bradley,  the  defendant  moved  to  have  the  execution  set  aside,  because  the 
iodgment  on  which  it  was  taken  out  was  not  really  a  judgment  till  the  morrow  of  the  Holif 
Trtn/y,  and  so  was  not  sufficient  to  warrant  the  issuing  of  the  execution ;  but  the  court 
said  that  it  was  a  judgment  of  the  first  day  of  the  term  in  which  it  was  obtained,  by  relation. 

In  Wright  vs.  Mills,  4  Hurlstone  and  Norman,  493,494,  the  court  say : 

It  IS  clear  that  this  judgment  would  have  been  good  at  common  law,  for  it  would  have 
related  back  to  the  first  day  of  the  term. 

In  Yiner's  Abridgment,  volume  1,  title  ^^  Relation,"  pages  289-393,  the 
following  authorities  are  found ;  and  as  two  of  these  authorities  relate 
to  the  criminal  law,  I  have  thought  tUey  might  throw  light  upon  this 
case. 

I  read  at  page  289 : 

Where  the  teste  of  the  writ  of  appeal  of  death  is  within  the  year,  and  the  Tefcam  and  the 
dtnise  of  the  king  is  after  the  year,  there  by  re-attachment  the  year  shall  be -saved  by  rela- 
tioii  to  the  onginu. 

Many  of  this  court  remember  that  this  writ  of  appeal  of  death  was 
iflsaed  at  the  instance  of  a  private  suitor  for  the  purpose  of  trying  the 
qnestion  whether  some  relative  of  his  Iiad  been  murdered  by  t^e  person 
against  whom  the  writ  was  issued ;  and  ordinarily  «ueh  person  had  the 
right  of  ^^  wager  of  battle."  G^he  writ  must  be  returnable  within  one 
jear;  and  yet,  in  the  case  cited  here,  although  the  year  had  elapsed,  by 
issuing  a  re  attachment  it  was  said  that  the  original  proceedings  were 
saved  by  relation. 

Again,  at  page  280 : 

Where  there  are  dlTers  acts  concurrent  to  make  a  conreyance,  estate,  or  other  thing,  the 
erifinal  act  akaU  be  preferred,  and  to  this  the  other  act  shall  have  rdatiou.  ' 

At  page  293 : 

A  constable  took  a  man  who  stmck  another,  and  after  suffered  him  to  go ;  and  afler,  the 
party  struck  diad  of  the  blow.  This  escape  is  not  felony,  and  yet  it  shall  have  relation  to 
tbs  striking  in  respect  of  him  who  stmck  ;  ex  prima  causa  oritur  omnis  actio;  but  shall  not 
have  such  relation  in  respect  of  the  constable  who  suffered  the  escape. 

As  the  law  then  stood,  the  person  being  out  of  custody,  it  was  neces- 
sary to  connect  him  with  the  original  transaction  by  relation.  The  con- 
stable was  not  connected,  because  he  was  innocent  of  the  original  wrong. 
I  refer  also  to  Ashford  vs.  Thornton,  Barnewall  &  Alderson,  405, 923: 
Jackson  vs»  McCall,  3  Cowen,  80;  Jackson  vs.  Bull,  1  Johnson,  90.  1 
will  read  a  part  of  the  note  to  this  last  case,  1  Johnson,  90 : 

Relation  is  a  fiction  of  law,  resorted  to  for  the  promotion  of  justice  and  the  lawful  inten- 
tions of  parties,  by  giving  effect  to  instrumeats,  which  without  itwou\d  beiuvalid. 

*  *  *  Where  there  are  divers  acts  concurrent  to  make  a  conveyance,  estate,  or 
^itfasr  thing,  the  original  act  shall  be  preferred,  and  to  this  the  other-  act  shall  have  relation. 

This  last  case,  it  is  true,  refers  particularly  to  a  conveyance,  but  it 
does  not  alter  the  principle,  for  the  court  will  see  that  through  every 
form  of  civil  and  also  criminal  proceedings  from  that  based  upon  the 
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apx)eal  of  death  to  the  case  of  the  assault  and  subseqaent  death,  it  has 
been  held  that  where  there  are  several  acts  coDcarring  to  an  end,  all  the 
subseqaent  acts  relate  back  to  the  original  act  This  rule  is  never 
changed  or  varied  excepting  to  prevent  injustice.  In  this  case  we  claim 
that  the  House  of  Representatives,  having  obtained  jurisdiction  of  the 
subject-matter  by  instituting  these  proceedings  against  the  defendant, 
he  could  no  more  defeat  them  by  resigning  midway  than  he  could  defeat 
the  Gonstitution  itself.  When  the  House  of  Eepresentatives  by  its 
solemn  act  impeached  him  of  high  crimes  and  misdemeanors^  that  was 
a  judicial  act,  the  highest  judicial  act  that  can  be  performed  in  this  na- 
tion save  one,  and  that  is  the  act  to  be  performed  by  this  tribunal  when 
it  pronounces  "  guilty  "  or  **  not  guilty  ^  upon  the  proofs  before  it. 

Therefore,  we  say  the  defendant  in  this  case  should  not  be  allowed 
his  dilatory  plea,  because  these  proceedings  had  been  instituted  against 
him  long  before  he  had  resigned  his  office,  long  before  he  had  aCttempted 
to  escape  the  penalty  due  to  his  crime  by  this  resignation.  This  im- 
peachment is  in  furtherance  of  justice,  not  in  furtherance  of  injustice. 
It  is  due  to  the  defendant;  it  is  due  to  the  dead  whom  he  claims  to  rep- 
resent ;  it  is  due  to  all  jthe  associations  that  surround  him,  if  he  is  au 
innocent  man,  that  he  establish  his  innocence  in  this  tribunal.  There- 
fore, to  hold  jurisdiction  in  this  case,  to  give  him  the  opportunity  to 
establish  his  innocence,  or  the  House  of  Eepresentatives  to  establish 
his  guilt,  is  in  furtherance  of  justice.  To  deny  jurisdiction  under  these 
circumstances  would  be  in  furtherance  of  injustice. 

In  this  case  before  the  court  the  doctrine  of  relation  prevents  injus- 
tice, for  it  changes  no  rule  of  evidence,  and  does  not  affect  the  merits. 

It  only  remains  for  me  to  call  the  attention  of  the  Senate  to  one  ques- 
tion, and  that  is,  Gan  the  defendant  evade  impeachment  by  resignation  t 
That  this  was  his  object  is  confessed.  That  has  already  appeared  by 
the  sixth  subdivision  which  has  been  read,  and  it  presents  the  questions: 
Gan  he  thus  defeat  the  object  of  the  Gonstitution  t  Gan  he  thus  take 
advantage  of  his  own  wrong! 

But  the  learned  counsel  on  the  other  side,  who  addressed  the  court  on 
this  point,  assume  that  this  is  a  very  simple  thing ;  that  because  a  man 
has  the  right  to  change  his  residence  by  crossing  a  Stat.e  line,  or  a  right 
under  certain  circumstances  to  convey  his  property,  therefore  he  has  the 
right,  when  confronted  with  his  crime,  when  the  Gonstitution  pronounces 
against  him  the  decree  of  disqualification,  when  good  morals,  when  the 
judgment  of  mankind,  when  justice  to  the  country  demand  that  that 
judgment  of  disqualification  shall  be  pronounced,  to  defeat  the  Gonstitu- 
tion and  prevent  the  just  retribution  due  to  his  crimes.  I  apprehend  if 
the  learned  counsel  cannot  see  the  difference  in  their  zeal  for  their  client, 
that  the  common  sense  of  mankind  will  see  it.  L^hink  that  the  well- 
known  common  sense  of  these  counsel,  when  they  disrobe  themselves  of 
their  duty  to  their  client,  will  enable  them  to  see  the  wide  and  marked 
distinction  between  the  crossing  of  a  State  line  and  this  act  by  which 
their  client  seeks  to  evade  the  judgment  of  the  law. 

But  we  have  some  authorities  on  this  point  to  which  I  wish  to  call  the 
particular  attention  of  this  tribunaL  The  learned  counsel  on  the  other 
side  has  aided  me.  He  has  introduced  the  authorities.  I  propose  to 
show  on  this  point,  by  the  judgment  of  men  who  helped  make  the  Gon- 
stitution, by  men  who  lived  in  the  day  when  it  was  perhaps  more  thor- 
oughly understood  as  to  its  intents  than  now,  that  we  are  right  in  this 
position  and  that  the  defendant  cannot  evade  the  judgment  of  the  law 
by  his  voluntary  resignation.  The  counsel  in  the  Blount  case  conceded 
that  a  person  could  not  evade  the  judgment  of  the  law  by  a  voluntary 


TRIAL  OF   WILLIAM   W.   BELKNAP.  117 

resignation  and  stood  up  before  this  tribunal  and  said :  ^<  We  will  never 
be  foand  alleging  that  a  man  can  escape  the  penalty  dae  his  crime,  or 
evade  the  Goustitation  by  a  voluntary  resignation." 

Allow  me  briefly  to  call  the  attention  of  the  court  to  the  circnmstances 
of  the  Blount  case  before  I  read  from  the  arguments  of  the  counsel. 
Mr.  Bloant  was  impeached  by  the  House  of  Eepresentatives  on  the  7th 
of  July,  1797.  He  was  expelled  the  next  day  by  the  Senate.  Articles 
of  impeiEichment  were  presented  the  next  year,  some  seven  months  there- 
after, namely,  on  the  7th  of  February,  1798.  Mr.  Bayard,  one  of  the 
managers,  page  2262,  says : 

Ik  is  also  alle^^  in  the  plea  that  the  party  impeached  is  not  now  a  Senator.  It  is  enough 
tbat  be  was  a  Senator  at  the  time  the  articles  were  preferred. 

Allow  me  to  say  here  in  passing  that  it  will  be  seen  from  the  position 
which  this  gentleman  took  that  it  made  no  difference  about  Blount  hav- 
iDg  been  a  Senator  when  the  articles  were  preferred.  Mr.  Bayard  says 
ftirther: 

If  the  impeachment  were  regular  and  maintainable,  when  preferred,  I  apprehend  no  sub- 
leqnent  event,  grounded  on  the  willful  act,  or  caused  bj  the  delinquency  of  the  party,  can 
Titiate  or  obstract  the  proceeding.  Otherwise  the  party,  by  resignation  or  the  commission 
of  some  offense  which  merited  and  occasioned  his  expulsion,  might  secure  his  impunity. 
This  is  against  one  of  the  sagest  maxims  of  the  law,  which  does  not  allow  a  man  to  derive 
i  benefit  nrom  his  own  wrong. 

More  significant  still,  I  read  from  the  remarks  of  Mr.  Dallas,  page  2278* 
Mr.  Dallas  was  one  of  the  counsel  for  Senator  Blount. 

llie  articles  of  impeachment — 

He  says — 

do  not  charge  William  Blount  with  any  crime  or  misdemeanor  committed  in  the  execution 
of  his  office,  with  any  act  which  might  not  have  been  committed  by  any  other  citizen  as 
well  as  a  Senator;  that  there  was  room  for  argument  whether  an  officer  could  be  impeached 
•Aerhe  was  out  of  office;  not  by  a  voluntary  resignation  to  evade  prosecution,  but  by  an 
idTenaiy  expulsion. 

What  does  this  learned  counsel,  Mr.  Dallas,  say  t  He  says  there  is 
room  for  argument  as  to  whether  a  man  can  be  impeached  after  he  has 
been  txpell^  £rom  office,  but  he  affirms  that  there  is  no  room  for  argu- 
ment against  his  liability  for  impeachment  after  a  voluntary  resignation 
to  evade  prosecution. 

Mr.  Jared  Ingersoll  was  one  of  the  persons  who  signed  the  Constitu- 
tion, a  Eepresentative  from  the  State  of  Pennsylvania,  a  person  who 
lielped  make  that  Constitution,  a  lawyer  of  transcendent  abilities,  a  per- 
son who  measured  his  words  well,  as  you  may  see  by  reference  to  his 
argament.    What  does  he  say  upon  this  point  on  page  2294 1    He  says : 

It  is  among  the  less  objections  of  the  cause  that  the  defendant  is  now  out  of  office  not  by 
mifoation. 

I  call  the  attention  of  Senators  particularly  to  these  words : 

I  certainly  shall  never  contend  that  an  officer  may  first  commit  an  ofifense,  and  afterwards 
tToid  punishment  by  resigning  his  office. 

Then  he  adds— 

But  the  defendant  has  been  expelled. 

Mr.  Ingersoll  then  makes  this  argument : 

Can  he  be  removed  at  one  trial  and  disqualified  at  another  for  the  same  offense  7  Is  it  no 
^  form  rather  than  the  substance  of  a  trial  ?  Do  the  Senate  come,  as  Lord  Mansfield  says 
« jury  ought,  like  blank  psper,  without  a  previous  impression  upon  their  minds  f  Would 
not  error  in  the  first  instance  naturally  be  productive  of  error  in  the  second  instance  f  Is 
^^  not  reason  to  apprehend  the  strong  bias  of  a  former  decision  would  be  apt  to  prevent 
^  infioence  of  any  new  lights  brought  forward  upon  a  second  trial  7 

This  last  argument  of  Mr.  Ingersoll  had  such  weight  upon  the  miiitjs 
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of  some  of  the  aDnotators  that  they  affirmed  that  jurisdiction  was  denied 
on  the  ground  of  Mr.  Blount's  expulsion.  That  I  do  not  understand  to 
be  the  ground.  I  understand  that  jurisdiction  was  declined  because  a 
.  Senator  is  not  a  civil  officer  within  the  meaning  of  the  Constitution. 
Mr.  IngersoU  argues  that  even  if  he  were  a  civil  officer  within  the  mean- 
ing of  the  Constitution  he  had  been  summarily  tried  by  the  Senate  and 
expelled,  and  the  Senate  having  pronounced  one  judgment  upon  him 
could  not  pronounce  a  further  judgment  of  disquaUtieatioB  at  a  different 
time. 

If  the  court  please,  further  authorities  showing  that  no  superstructure 
can  be  built  on  the  ground  of  evasion  or  fraud,  and  that  a  person  intend- 
ing to  defeat  the  law  cannot  do  it  by  his  own  evasive  act  need  not  be 
quoted  in  this  tribunal. 

I  have  said  all  that  I  deem  necessary  in  opening  this  case.  I  have 
endeavored  to  bring  before  this  tribunal  fairly  and  truthfully  our  legal 
positions,  and  I  think,  and  so  the  managers  think,  and  so  does  the  House 
think  that  the  defendant  is  impeachable  notwithstanding  he  has  resigned 
his  office. 

We  affirm  that  there  is  nowhere  in  the  Constitution  any  inhibition 
against  his  impeachment  On  the  other  hand,  the  whole  intent  and 
scope  of  the  Constitution  point  toward  his  impeachment  The  Constita- 
tion  nowhere  says  that  he  must  be  impeached  while  in  office.  Senators 
will  recollect  that  in  one  of  the  authorities  introduced  by  the  counsel, 
[Mr.  Blair,]  Story  on  the  Constitution,  the  very  words  are  used,  *^  while 
m  office."  The  Constitution  does  not  say  that  he  must  be  impeached 
<^  while  in  office,"  but  it  describes  him  as  an  officer  and  allows  his  im- 
peachment down  to  the  day  of  his  death  for  any  act  committed  by  him 
while  in  office.  Of  course,  the  good  sense  of  the  House  of  Bepresenta- 
tives  would  prevent  an  impeachment  after  a  long  lapse  of  years,  unless 
for  an  imminent  reason.  This  question,  Senators,  must  be  left  to  the 
discretion  of  the  House  of  Bepresentatives. 

In  conclusion^  we  afSrm  this  court  has  jurisdiction  because  the  defend- 
ant has  been  Secretary  of  War.  We  also  affirm  under  our  special  repli- 
cation in  ^d  of  the  jurisdiction,  first,  that  this  court  has  jurisdiction^ 
because  the  law  wiU  not  divide  the  day  into  fractions  to  defeat  the 
judicial  act  of  impeachment;  second,  that  under  the  doctrine  of  rela- 
tion the  impeachment  of  the  defendant  can  be  sustained:  third,  that 
he  is  subject  to  impeachment  because  he  resigned  with  tne  intent  to> 
evade  the  disqualification  of  the  Oonstitaiion.  The  House  of  Bepre- 
sentatives  of  the  United  States,  having  impeached  the  defendant  of  high 
crimes  and  misdemeanors,  through  their  managers  demand  that  he  be 
tried  by  this  court,  and,  if  found  guilty,  that  he  be  disqualified  fronk 
holding  any  office  of  honor,  trust,  or  profit  under  the  United  States. 

Mr.  Oabpemtbb,  Fafter  a  pause.]  Mr.  President,  I  supposed  another 
manager  would  speaK  on  that  side.  It  certainly  should  be  so  arranged. 
It  can  hardly  be  supposed  that  the  other  three  managers  are  exactly 
going  to  repeat  what  has  been  said  by  their  chairman.  If  there  are  new 
points  to  be  made  in  the  case,  we  certainly  should  hear  some  more  of 
them  before  we  are  asked  to  speak  further.  We  ought  to  hear  at  least 
two  managers  now,  and  not  pile  the  whole  three  Upon  the  counsel  who 
closes  this  case. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  I  supposed  the 
understanding  was  perfect  between  the  counsel  and  myself  that  he  was 
to  reply,  and  then  that  three  other  managers,  under  the  order  of  the  court, 
would  go  on.    The  Senate  will  see  at  once  that  we  ought  to  hear  more 
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from  the  other  side.  It  would  be  nnjast  to  compel  two  managers  to  go 
on  now,  having  heard  only  one  upon  the  other  side. 

Mr.  Gabpenteb.  We  have  no  understanding  made  with  us  that  we 
understand  upon  that  subject.    There  was  some  conversation  upon  it. 

Mr.  Manager  Lord.  That  was  the  last  suggestion  which  we  made. 

Mr.  Gakpenteb.  Some  conversation  passed  upon  it.  At  all  events, 
the  fair  way  to  do  is  for  two  managers  to  speak  now  and  then  the  other 
two  before  the  case  is  closed  by  the  counsel  for  the  defendant 

Mr.  Ingalls.  I  move  that  the  Senate  sitting  as  a  court  of  impeach- 
ment take  a  recess  until  half  past  seven  o'clock  this  evening. 

Mr.  Gabpenteb.  I  desire  to  say  that  unless  an  arrangement  is  made^ 
if  another  manager  does  not  come  next,  it  will  fall  upon  me  to  proceed 
on  the  part  of  the  defendant.  I  certainly  cannot  proceed  to-night,  for  I 
am  not  in  a  state  of  health  to  do  so.-  I  had  not  expected  to  be  called 
on  to  day.  I  have  some  briefs  that  are  being  printed,  which  I  expect 
to  be  able  to  use  to-morrow  or  the  next  day;  but  it  would  be  impossible 
for  me  to  go  on  to-night  with  any  justice  to  the  case,  or  to  myself,  or  to 
anybody  else. 

The  Pbesibent  pro  tempore.  The  question  is  on  the  motion  proposed 
by  the  Senator  from  E^ansas,  that  the  Senate  sitting  for  this  trial  take  a 
recess  until  half  past  seven  o'clock. 

Mr.  Anthony.  I  hope  we  shall  not  take  a  recess.  I  do  not  care  how 
long  we  sit,  but  I  think  we  had  better  not  go  down  street  and  come  back 
again  this  evening. 

Mr.  GooPEB.  I  move  that  the  Senate  sitting  as  a  court  of  impeach- 
ment do  now  adjourn. 

Mr.  Thtjbhan.  Until  half  past  twelve  o'clock  to-morrow  t 

Mr.  GoNELiNa.  The  rule  fixes  the  hour  at  half  after  twelve. 

Mr.  Edmunds.  We  had  better  fix  it  at  twelve. 

The  Pbbsidbnt  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Tennessee,  that  the  Senate  sitting  in  trial  do  now  adjourn. 

The  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  of  W«  W.  Belknap  acyonmed  until  to-morrow  at  half  past 
twelve  o'clock. 


Friday,  May  5^  1876. 

The  Pbesident  pro  tempore  having  announced  that  the  time  had 
arrived  for  the  consideration  of  the  articles  of  impeachment  against 
William  W.  Belknap, 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

l%e  respondent  appeared  with  his  counsel^  Mr.  Blair,  Mr.  Black,  and 
Mr.  Carpenter. 

The  managers  on  the  part  of  the  House  of  Bepresentatives  appeared 
in  the  seats  provided  for  them. 

The  Pbesident  pro  tempore.  The  Secretary  will  give  the  usual  notice 
to  the  House  of  Representatives. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sit- 
ting yesterday  for  the  trial  of  the  impeachment  of  William  W.  Bel- 
knap. 

The  Pbesident  pro  tempore.  The  Senate  is  now  ready  to  proceed 
with  the  trial.  The  counsel  will  now  be  heard.  Senators  will  give  at- 
tention. 

Mr.  Gabpenteb.  Mr.  President  and  Senators,  under  the  order  made 
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by  the  coart  I  bad  boped  and  expected  tbat  at  least  two  of  tbe  man- 
agers would  be  beard  before  I  sbonid  bare  to  address  tbe  Senate ;  bat 
this  seems  not  to  be  convenient  for  them.  The  only  real  difficulty  I  feel 
in  presenting  this  case  to  the  Senate  is  that  it  requires  a  more  vivid 
imagination  than  I  x>ossess  to  conceive  what  is  to  be  said  or  can  be  said 
by  the  other  side. 

Briefly,  the  attitude  of  the  case  is  this : 

The  articles  of  impeachment  charge  that  the  respondent,  Belknap, 
was  at  one  time  Secretary  of  War,  and,  while  holding  that  office,  did 
certain  things  which  are  declared  by  said  articles  to  be  high  crimes  and 
misdemeanors. 

The  respondent  pleads  to  the  jurisdiction  of  the  court  that,  when  this 
proceeding  was  commenced,  he  was  not  an  officer  of  the  United  States, 
but  was  a  private  citizen. 

The  first  replication  avers  that  he  was  Secretary  of  War  when  he  com- 
mitted the  acts  complained  of,  and  the  respondent  has  demurred. 

A  second  replication  by  the  House  charges  that  after  the  acts  were 
committed  the  House  had  commenced  an  investigation,  with  a  view  to 
impeachment,  and  that  the  respondent,  with  full  knowledge  of  the  fact, 
resigned  his  office,  with  intent  to  evade  impeachment.  This  replication 
has  closed  ii^issues  of  fact,  which  are  pending  for  trial. 

The  court  has  ordered  an  argument  in  regani  to  the  sufficiency  of  the 
plea  in  abatement,  the  materiality  of  the  issues  of  fact,  and  also  whether 
the  House  can  support  the  jurisdiction  by  matters  alleged  in  subsequent 
pleadings,  but  not  alleged  in  the  articles  of  impeachment. 

I  shall  endeavor  to  maintain  the  following  propositions : 

1.  That  articles  of  impeachment  cannot  be  entertained  against  a  pri- 
vate citizen  in  any  case  whatever; 

2.  That  wherever  articles  of  impeachment  are  exhibited,  they  must 
set  forth  every  fact  essential  to  constitute  a  high  crime  or  misdemeanor, 
and  every  fact  necc'ssary  to  bring  the  case  within  the  jurisdiction  of  the 
court;  and 

3.  That  the  issues  of  fact  arising  upon  the  plea  in*  abatement  are  im- 
material. 

I.  Can  proceedings  by  impeachment  be  maintained  against  a  private 
citizen  ? 
There  are  two  theories  of  the  Constitution  in  regard  to  impeachment: 

1.  That  the  provisions  which  give  the  House  the  power  to  impeach, 
^nd  the  Senate  the  sole  power  to  try  impeachments,  confer  a  power  as 
broad  as  that  before  then  exercised  by  the  British  Parliament  in  regard 
to  the  persons  who  may  be  impeached  and  the  crimes  for  which  im- 
peachment may  be  had.  And  that  the  provision,  <^  Judgment  in  cases 
of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  any  office," &c.,  is  a  mere  limitation 
upon  the  power  to  punish;  and  that  the  provision,  ^^The  President, 
Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be 
removed  from  office  by  impeachment,  for,"  &c.,  merely  declares  what 
the  punishment  shall  be,  when  the  person  impeached  happens  to  be  such 
officer. 

2.  The  other  theory  is  that  impeachment,  as  authorized  and  regu- 
lated by  the  Constitution,  is  only  a  proceeding  to  retnove  an  unworthy  pub- 
lic officer. 

One  or  the  other  of  these  theories  must  be  accepted ;  there  is  no  mid- 
dle ground.  And  the  importance  of  judging  correctly  which  is  the 
proper  construction  cannot  be  exaggerated. 

If  the  former  theory  be  adopted,  it  will  follow  that  every  inhabitant 
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of  the  Uaited  States,  citizen  or  alien,  male  or  female,  may  be  impeached 
for  any  conduct  or  transaction  which,  in  the  opinion  of  the  Senate  for 
tiie  time  beini:,  may  be  characterized  as  a  high  crime  or  misdemeanor. 

The  Gonstitntion  provides — 

L  The  Honse  of  Representatives  shall  have  the  sole  power  of  im- 
peachment.   (Article  1,  section  2.) 

2.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments,  and 
tbe  judgment  in  sacb  cases  shall  extend  no  further  than  to  removal  from 
office  and  di$^^uUifteation  to  hold  office. 

3.  Bat  the  party  convicted  shall  be  liable  to  indictment,  &c.  (Article 
1,  section  3.) 

4.  The  President  shall  have  no  power  to  pardon  in  cases  of  impeach- 
ment.   (Article  2,  section  2.) 

These  provisions  regulate  the  accusation,  trial,  and  judgment  in  cases 
of  impeachment,  but  do  not  determine  who  shall  be  subject  to  impeach- 
ment, beyond  the  strong  inference  arising  from  article  1,  section  3,  clause 
7,  which  provides  that  the  judgment  shall  not  extend  beyond  removal 
from  office  and  disqualification  to  hold  office. 

Bat  this  is  settled  by  article  3,  section  4,  as  follows : 

The  President,  Vice-Preeident,  and  all  civil  officers  of  the  United  States  shall  be  removed 
Jf9m  oJjUe  on  impeachment  for  and  conTiction  of  treason,  drc.  # 

There  are  a  few  fundamental  principles  never  to  be  lo9t  sight  of  in 
any  constitutional  discussion.  Sovereignty  with  us  resides  in  the  peo- 
ple. They  have  delegated  to  the  State  governments  the  attributes  of 
sovereignty  so  far  as  deemed  consistent  with  free  institutions.  The  Gon- 
stitntion of  the  United  States  establishes  a  government  with  supreme 
powers  over  certain  subjects.  In  other  words^  the  sovereign  powers 
possessed  by  the  people  are  distributed  between  the  Federal  and  State 
governments;  and  it  is  well  settled  by  the  courts,  and  conceded  by  all 
sound  statesmen  and  good  lawyers,  that  the  State  governments  possess 
all  the  powers  consistent  with  free  institutions,  except  those  which  are 
denied  to  them  by  their  own  or  the  Federal  Constitution.  That  when- 
ever  a  power  is  denied  to  a  State,  the  objection  can  be  supported  only 
by  pointing  out  a  constitutional  prohibition.  But,  on  the  other  hand, 
the  Federal  €k)vemment  possesses  no  power  not  conferred  by  the  Fed- 
eral Constitution,  either  by  express  words  or  necessary  implication. 
And  by  necessary  implication  only  such  powers  are  granted  as  are  essen- 
tial to  the  execution  of  the  powers  which  are  expressly  granted.  And, 
manifestly,  a  claim  of  jurisdiction  in  this  court,  which,  if  conceded, 
would  subject  forty  millions  of  people  to  its  power  in  all  matters  of  high 
crime  or  misdemeanor,  must  find  support  in  a  clear  grant  in  the  Consti- 
tation,  and  is  not  to  be  assumed  npon  forced  construction  or  doubtful 
implication. 

Bearing  these  principles  in  mind,  if  I  can  establish  that  no  warrant 
is  found  in  the  Constitution  for  impeachment  of  a  private  citizen  in  any 
case  whatever,  this  proceeding  must  fall.  To  say  that  a  private  citizen 
may  be  impeached,  but  only  for  crimes  committed  in  some  office  formerly 
held  by  him,  would  be  to  establish  a  distinction  as  arbitrary  and  capri- 
cious as  to  say  he  can  only  be  impeached  for  crimes  committed  by  him 
while  he  was  between  thirty  and  forty  years  of  age.  The  question  is 
whether  a  pn'vate  citizen  can  be  impeached  at  all.  If  so,  he  may  be  im- 
peached for  whatever  the  Senate  for  the  time  being  may  consider  a  high 
crime  or  misdemeanor,  without  regard  to  the  time,  place,  or  circumstance 
of  committing  the  offense. 

I  shall  endearor  to  show,  from  the  text  of  the  Constitution,  from  the 
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debates  of  the  conventioB  which  framed  it,  contemporaneous  writings 
of  public  men,  commentaries  of  recognized  anthority,  and  the  decisions 
of  this  court,  that  the  only  office  which  impeachment  can  perform  is 
rtstnoval  from  office  or  removal  and  disqualitication,  in  the  discretion  of 
the  court.  If  1  shall  succeed  in  this  endeavor,  it  will  follow  that  im- 
peachment can  only  be  brought  against  one  who  is  an  officer  of  the 
United  States  at  the  time  of  impeachment. 

I  shall  first  refer  to  the  debates  and  proceedings  of  the  Constitutional 
Convention,  which  will  be  seen  to  shed  a  flood  of  light  upon  this  ques- 
tion. 

After  several  plans  had  been  submitted  and  discussed  in  Committee 
of  the  Whole,  the  committee,  on  the  13th  day  of  June,  1787,  reported 
to  the  convention  a  general  scheme  of  the  Constitution,  in  the  form  of 
resolutions,  nineteen  in  all.  Two  of  these  resolutions  touch  the  subject 
of  impeachment. 

The  ninth  resolution  relates  to  the  Executive — how  he  ^ould  be 
elected,  what  his  powers  should  be,  to  be  ineligible  a  second  time,  ^'  and 
to  be  removable  on  impeachment  and  oenviction  of  malpractice  or  neglect  of 
duty.^ 

The  thirteenth  resolution  was  in  regard  to  the  judiciary,  and  proposed 
<^  that  the  jurisdiction  of  the  national  judiciary  shall  expend  to  all  cases 
which  respect  the  collection  of  the  national  revenue,  impeachments  of 
any  national  offi^sers^  and  questions  which  involve  the  national  peace  and 
harmony.''    {ti  Curtis's  Constitution,  pages  86,  87.) 

Here,  manifestly,  impeachment  is  regarded  as  a  proceeding  for  the 
removal  of  a  public  officer.    The  ninth  resolution  declares  that  the 
President  shall  be  removable  on  impeachment;   and  the  thirteenth^ 
.  which  relates  to  the  exercise  of  the  power  to  try  impeachments,  is  con- 
fined to  '<  impeachments  of  any  national  officers." 

Again,  the  ninth  resolution  proposes  the  removal  of  the  President 
^^on  impeachment  and  convictian  of  malpractice  or  neglect  of  duty.'^ 
That  is,  that  the  President  should  only  be  impeached  while  in  office,  be- 
cause the  object  of  impeachment  was  to  remove  him.  In  the  thirteenth 
resolution  tlie  power  is  to  try  ^^  impeachments  of  any  national  officers;" 
not  impeachment  for  misconduct  in  office,  but  impeachments  of  national 
officers. 

These  resolutions  exclude  the  idea  that  impeachment  was  intended  to 
reach  any  one  not  in  office,  because  it  is  manifest  that  the  power  to  im- 
peach could  not  extend  beyond  the  power  to  try  impeachments ;  and  this 
w-as  confined  to  impeachment  of  officers. 

On  the  20th  of  July,  the  ninth  resolution  was  considered  by  the  con- 
vention ;  and  the  subject  of  impeachment  was  discussed  quite  at  length. 
Mr.  Pinckney  and  Mr.  Morris  moved  to  strike  out  the  clause  subjecting; 
the  President  to  removal  by  impeachment. 

Mr.  Pinckney  observed  he  ought  not  to  be  impeached  while  in  office. 

Mr.  Davie.  If  he  be  not  impeachable  while  in  office,  he  will  spare  no  efforts  or  meana 
whatever  to  ^t  himself  re-elected.  He  considered  this  as  an  essential  security  for  the  good 
behavior  of  the  Execntive. 

Mr.  Wilson  concurred  in  the  necessity  of  making  the  Rxecutive  im- 
peachable while  in  office. 

Mr.  Morris.  He  can  do  no  criminal  act  without  coadjutors,  who  maj  be  punished.  «  *  *- 
Is  the  impeachment  to  suspend  his  functions  f  If  it  is  not,  the  mischief  will  go  on.  If  it  is, 
the  impeachment  will  be  nearly  equivalent  to  a  displacement,  and  will  render  the  Executive 
dependent  on  those  who  are  to  impeach. 

•    Dr.  Franklin  was  for  retaining  the  clause  as  favorable  to  the  Ex- 
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ecQtive,  npou  the  gronnd  that,  if  not  removable  by  impeachment,  re- 
coarse  woald  be  h^  to  assassination,  by  which  he  would  not  only  be 
deprived  of  his  life,  bnt  of  all  opportunity  to  vindicate  his  character. 
Mr.  Madison  thoaght  irapj^hment  neoessary  to  defend  the  com- 
munity against  the  incapacity^  negligence,  or  perfidy  of  the  Chief  Magis- 
trate. 

Mr.  Gerry  urged  the  necessity  of  impeaohmeDts.  A  good  magistrate 
will  not  fear  them ;  a  bad  one  ought  to  be  kep4  in  fear  of  them. 

Mr.  King  maintained  that  only  thoee  officers  who  held  dnring  good 
bdiavior  ought  to  be  impeached. 

Mr.  Bandolph  was  in  favor  of  impeachments  as  a  check  upon  the  Ex- 
ecutive; especially  in  time  of  war,  when  the  military  force,  and  in  some 
respects  the  public  money,  will  be  in  his  hands.  Should  no  regular 
punishment  be  provided,  it  will  be  irregularly  inflicted  by  tumults  and 
insurrections. 

Dr.  Franklin  cited  the  bad  conduct  of  the  Dutch  Stadtholder  and  the 
evil  which  resulted  from  his  not  being  impeachable. 

Mr.  King  remarked  that  the  case  of  the  Stadtholder  was  not  appli- 
cable. He  held  his  place  for  life,  and  was  not  periodically  elected.  In 
the  former  case  impeachments  are  proper  to  secure  good  behavior.  In 
the  latter  they  are  unnecessary. 

Mr.  Morris,  at  the  conclusion  of  the  debate,  said  that  his  views  had 
been  changed  by  the  discussion.  The  Executive  ought  to  be  impeach- 
able. He  should  be  punished  not  as  a  man,  but  as  an  offioery  and  pun- 
ished only  by  degradatum  from  his  office. 

And  on  the  question,  ^^  Shall  the  Executive  be  removable  on  impeach- 
mentr  the  vote  by  States  was — ^yeas  8,  ni^s  2. 

This  was  the  princip^  debate  in  the  convention  upon  this  subject, 
aod  shows  conclusively  that  no  member  of  the  convention  entertained 
the  idea  that  impeachments  should  be  employed  against  any  but  public 
officers. 

On  the  Gth  of  August  the  committee  of  detail  reported  their  first 
draught  of  the  Constitution.    It  provided,  (article  4,  section  6 :) 

The  House  of  BepreMiitiitiTee  shall  liaye  the  sole  power  of  ioDpeafihoieat. 

Article  10,  seeti<»L  2,  provided : 

Be  [the  Presideiit'l  shall  be  removed  from  his  office  on  impeachment  by  the  House  of  Bep- 
rtsntatiTee,  and  convictiony  m  the  Supreme  Court,  of  treason,  bribery,  or  corruption. 

Article  11,  section  3,  extended  the  jurisdiction  of  the  Supreme  Court 
to  <^  the  trial  of  impeachments  of  officers  of  the  United  States.^  And 
section  5,  article  1 J ,  contained  the  provision  as  to  punishment,  as  it  now 
stands  in  the  Constitution. 

This  draught  of  thB  Constitution  clearly  confines  impeachment  to 
^officers  of  the  United  States;"  because  the  power  to  try  impeachments 
is  BO  confined. 

August  31,  such  parts  of  the  Constitution  as  had  been  postponed, 
and  such  parts  of  reports  as  nd  not  been  acted  on,  were  referred  to  a 
committee  of  eleven.  This  committee,  on  the  4th  day  of  September, 
made  a  partial  report,  in  which  they  recommended  that  the  latter  part 
of  section  2,  article  10,  should  read  as  follows : 

Hs  [the  Presideiit]  shall  he  lemoTed  from  his  office  on  impeaehment  by  tbe  House  of  Rep- 
meataUves,  aoui  oonyietion  by  tka  StmMUf  for  treason  or  hrikerjf. 

The  committee  explained  the  reason  for  giving  the  power  to  try  im- 
peachments to  the  Senate,  instead  of  the  Supreme  Court,  to  be  that  the 
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judges  would  be  appointed  by  the  President,  and  therefore  ought  not  to 
try  him  on  impeachment. 

On  the  8th  of  September  the  report  was  considered,  and  the  provision 
as  to  impeachment  of  the  President  was  amended,  on  motion  of  Colonel 
Mason,  by  adding  after  the  word  "  bribery  ^he  words  "  other  high  crimes 
and  misdemeanors  against  the  State."  And  for  the  word  ^^  State  "  ^*  the 
United  States"  were  snbstitnted,  to  avoid  ambignity. 

Colonel  Mason's  first  motion  was  to  insert  after  the  word  "  bribery  " 
the  words  ^'  or  maladministration." 

Mr.  Madison  objected  to  this  term,  which  he  said  was  so  vagne  that 
the  President's  tenure  would  be  during  the  pleasure  of  the  Senate. 

Mr.  Morris.  It  will  not  be  put  in  force,  and  can  do  no  harm.  An  election  of  every  four 
years  will  prevent  maladministration. 

Colonel  Mason  then  withdrew  ^<  maladministration,''  and  substituted 
^^  other  high  crimes  and  misdemeanors." 

It  is  evident  from  this  that  the  term  '<  high  crimes  and  misdemeanors  " 
was  used  in  the  sense  of  official  misconduct  amounting  to  crime  or  mis- 
demeanor. The  phrase  was  substituted  for  ^'  maladministration  "  only 
because  that  word  was  too  vague  and  general. 

After  this,  on  motion,  and  without  debate,  the  following,  '*  The  Vice- 
President,  and  other  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  and  conviction  as  aforesaid,'^  was  added  to 
the  clause  on  the  subject  of  impeachments. 

This  left  the  provision  of  the  Constitution  as  follows : 

He  [the  President]  shall  be  removed  from  his  office  on  impeachment  by  the  Honse  of 
Representatives  and  conviction  by  the  Senate,  for  treason,  bribery,  and  other  high  crimes  and 
misdemeanors  against  the  United  States.  The  Vice-President,  and  other  civil  officers  of  the 
United  States,  snail  be  removed  from  office  on  impeachment  and  conviction  as  aforesaid. 

In  this  condition  the  matter  went  to  the  committee  on  style  and  ar- 
rangement. This  committee. made  its  report  on  the  12th  day  of  Septem- 
ber, and  their  draught  contained  the  provisions  as  finally  adopted,  ex- 
cept that  the  words  '^  or  affirmation"  were  subsequently  added  to  the 
requirement  that  Senators  should  be  <^  on  oath  "  in  the  trial. 

It  is  thus  seen  that  not  a  word  was  nttered  by  any  member  of  the  con- 
vention, and  nothing  appears  in  its  proceedings,  giving  the  slightest 
support  to  the  theory  that  impeachment  extends  to  any  but  those  who 
are  holding  office  at  the  time  of  impeachment.  It  is  manifest  that  im- 
peachment was  intended  as  a  method  of  removal  from  office,  and  that 
the  cause  for  removal  from  office  should  be  official  misconduct. 

These  proceedings  of  the  convention  show  conclusively  that  theframers 
of  the  Constitntion  intended  to  provide  only  for  the  impeachment  of 
those  holding  office,  for  misconduct  in  such  office.  And,  if  the  Consti- 
tution reaches  private  citizens,  it  is  certain  that  it  was  not  intended  to 
do  so,  and  its  framers  failed  to  employ  language  to  secure  the  end  they 
had  in  view.  Such  charge  has  never  yet  l^n  made,  and  cannot  be 
maintained,  against  those  illustrious  statesmen. 

The  only  proper  rule  of  construction,  wnether  applied  to  a  constitution, 
a  statute,  or  a  contract,  is  to  ascertain  the  intention  of  those  who  made 
it ;  and,  when  snch  intention  is  ascertained,  it  must  be  carried  into 
effect. 

Upon  no  other  principle  can  the  jurisdiction  of  this  court  be  main- 
tained in  any  case  whatever.  If  we  are  to  consider  the  mere  language, 
apart  from  the  intention  of  those  who  framed  the  Constitution  and  the 
amendments,  it  is  demonstrable  that  impeachment  will  not  lie  even 
against  a  public  officer  for  any  act  which  tails  within  treason,  bribery, 
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or  other  high  crime  or  misdemesDor,  created  or  defined  by  any  statute^ 
or  known  to  the  com  moo  law.  This  is  a  startling  proposition,  but  dearly 
tenable  upon  construction  of  the  language  of  the  Oonstitation  and 
amendments,  apart  from  the  known  intention  of  those  who  framed  and 
adopted  them. 

It  is  well  known  that  the  Constitution  was  not  acceptable  to  many  of 
ibe  States  which  ratified  it :  and  that  it  was  ratified  with  the  expecta- 
tion that  it  would  be  immediately  amended.  And  several  of  the  States* 
at  the  time  of  ratification,  suggested  amendments  intended  to  limit,  and 
more  carefully  define,  the  powers  of  the  Oeneral  Oovemment.  In  ac* 
cordance  with  this  expectation  the  first  Congress  under  the  Constitution 
proposed  several  amendments,  which  were  ratified  by  the  States,  mate- 
rially changing  the  Constitution.  But  these  amendments  have  generally 
been  regarded  as  though  they  had  been  contained  in  the  original  instru- 
ment Everybody  understands  that  the  thirteenth,  fourteeenth,  and 
fifteenth  amendments  have  wrought  material  changes.  They  were  in- 
tended so  to  do,  and  are  construed  accordingly.  And  yet  it  is  manifest 
that  the  first  eleven  amendments  fall  within  the  same  canons  of  judicial 
construction  ;  and  that  each  must  be  considered  as  repealing  any  pro- 
vision of  the  original  instrument  with  which,  when  properly  construed, 
it  conflicts. 

Let  us  turn  now  to  the  fifth  and  sixth  amendments,  and  consider  their 
language,  without  regard  to  the  intention  with  which,  and  the  objects- 
for  which,  they  were  adopted. 

The  original  Constitution  provides  in  words,  that  officers  of  the  United 
States  may  be  impeach^  by  the  House  and  tried  by  the  Senate,  for  trea- 
son, bribery,  or  any  other  high  crime  or  misdemeanor ;  and  that,  too, 
without  regard  to  whether  such  offense  was  committed  in  an  office  by 
misuse  of  its  functions,  or  while  holding  an  office,  the  offense  not  being 
connected  with  the  office,  or  committed  at  any  time  even  previous  to 
holding  an  office.  And  that  the  officer,  after  being  tried  by  the  Senate, 
and  punished  to  the  extent  of  removal,  or  removal  and  disqualification, 
may  be  indicted,  tried,  and  punished  by  the  ordinary  courts  of  law  for 
the  same  offense.  That  is,  he  may  be  twice  tried  and  twice  punished 
for  the  same  offense. 

The  fifth  and  sixth  amendments  of  the  Constitution  are  as  follows: 

Aruclb  y. 

Ho  perwm  tball  be  held  to  anf wer  for  a  capital,  or  otherwife  infamoof  crime,  nnlets  on  a 
pffMntment  or  indictment  of  a  irrand  jurr,  except  in  cases  arisinjc  in  the  land  or  naral  forces, 
or  in  the  militia,  when  in  actoai  service  in  time  of  war  or  public  danger ;  nor  shall  any  per- 
•so  be  subject  for  the  same  offense  to  be  twice  pat  in  jeopardy  of  life  or  limb ;  nor  shall  be 
coopelled  in  any  criminal  case  to  be  a  witness  a(|;ainst  himself,  nor  be  deprived  of  life,  lib- 
eitj,  or  pTopertjt  without  due  process  of  law ;  nor  shall  private  property  be  taken  for  pub- 
he  use,  without  just  compensation. 

Articlb  YI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  spegly  and  public  trial, 
bj  in  impartial  jury  of  the  State  and  district  wherein  the  crime  shall  bHs  been  committed, 
which  district  shall  have  been  preyiouslv  ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation  :  to  be  conJronted  with  the  witnesses  against  him  ;  to  have  com- 
polsory  process  for  obtaining  witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for 
bii  defense. 

"No  person  ^ — ^persons  include  every  inhabitant  of  the  United  States  ^ 
citizen  or  alien,  male  or  female,  in  office  .or  not — '^  shall  be  held  to  an- 
swer for  a  capital  or  otherwise  infamous  crime,  unless  on  a  presentment 
orindictraent  of  a  grand  jury,  except  in  cases  arising  in  the  land  or 
MYal  forces,''  &c.}  **  nor  shall  any  per.4on  be  subject  for  the  same  offense 
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to  be  twice  pat  in  jeopardy,"  &c.  '^  In  all  crimiDal  prosecatioos,  the 
accused  shall  enjoy  the  right  to  a  speedy  and  public  trial  by  an  impar- 
tial jury,"  &c. 

The  respondent  in  this  case  is  held  to  answer  for  an  infamous  crimQ 
without  presentment  or  indictment  of  a  grand  jury ;  and  his  case  did 
not  arise  in  the  land  or  naval  forces,  within  the  meaning  of  the  Consti- 
tution, even  conceding  him  to  have  been  in  office  at  the  time  of  the  im- 
peachment. The  Secretary  of  War  is  a  civil,  not  a  military,  officer.  An 
impeachment  is  a  criminal  prosecution,  and  this  trial  is  a  trial  for  crime. 
This  is  established  by  article  3,  section  2,  as  follows : 

The  trial  of  all  crimes,  except  in  eases  of  impeachment^  shall  be  by  jary. 

It  cannot  be  denied  that  the  fifth  and  sixth  amendments,  construed 
according  to  the  plain  import  of  the  language  employed,  are  in  conflict 
with  and  repeal  the  provisions  of  the  original  Constitution  in  relation 
to  impeachment.  The  crime  of  bribery,  which  these  articles  are  intended 
to  charge,  is  made  an  indictable  offense  by  the  statutes  of  the  United 
States.  And  if  this  court  shall  hold  that  only  the  language  shall  be 
considered  in  construing  the  original  Constitution,  the  same  rule  must 
be  applied  to  these  amendments,  and  the  power  of  impeachment  is  abol- 
ished. There  would  be  no  escape  from  this  result  under  these  amend- 
ments, but  that  we  know,  as  matter  of  history,  they  were  not  so  intended. 

If  I  could  show  that  it  was  objected  to  the  ratification  of  the  Consti- 
tution that  the  power  of  impeachment  ought  not  to  exist ;  that  an  officer 
of  the  United  States  ought  not  to  be  liable  to  be  twice  put  in  jeopardy 
before  different  tribunals ;  if  I  could  read  the  debates  in  Congress  when 
these  amendments  were  proposed,  showing  that  it  was  intended  to  abol- 
ish impeachment,  no  one  would  deny  that  the  language  of  the  amend- 
ments was  adequate  to  the  purpose.  And  the  only  possible  answer  to 
the  proposition  that  impeachment  is  abolished  by  the  amendments,  is 
that  they  were  not  designed  to  produce  that  effect. 

Beading  the  Constitution  in  the  light  of  the  circumstances  which  sur- 
rounded its  adoption,  and  the  known  purpose  of  its  framers,  and  read- 
ing the  amendments  in  view  of  the  objections  to  the  original  instru- 
ment and  the  purpose  of  those  who  framed  the  amendments,  the  amend- 
ment may  be  so  construed  as  not  to  impair  the  power  of  impeachment 
This  method  of  construction  was  adopted  by  the  Supreme  Court  of  the 
United  States  in  the  Slaughter-house  cases,  16  Wallace,  page  36.  The 
court,  speaking  of  the  true  import  of  the  amendments  of  the  Constitu- 
tion, say : 

The  most  cursory  glance  at  these  articles  discloses  a  unity  of  purpose,  when  taken  in  oon- 
nection  with  the  history  of  the  times,  which  cannot  fail  to  hare  an  important  bearing  on  any 
question  of  doubt  concerning  their  true  meaning.  Nor  can  such  doubts,  when  any  reason- 
ably exist,  be  safely  and  rationally  solved  without  a  reference  to  that  history ;  for  in  it  is 
found  the  occasion  and  the  necessity  for  recurring  again  to  the  great  source  of  power  in  this 
country,  the  peonle  of  the  States,  for  additional  guarantees  of  human  rights ;  additional 
powers  to  the  Feaeral  Government;  additional  restiaiuts  upon  those  of  the  States.  Fortu- 
nately that  histor^k  fresh  within  the  memory  of  us  all,  and  its  leading  features,  as  they 
bear  upon  the  ma^R  before  us,  free  from  doubt. 

And  in  the  light  of  this  history,  and  to  secure  the  purpose  for  which 
it  was  adopted,  the  court  proceeded  to  construe  the  fourteenth  amend- 
ment, limiting  its  operations  to  much  less  than  its  language  imports. 

I  am  content  in  this  case  with  this  rule  of  construction  ;  content  that 
the  intention  with  which  the  power  of  impeachment  was  incorporated 
in  the  Constitution,  that  is,  to  remove  unworthy  officers  of  the  United 
States,  should  be  applied  to  that  instrument;  content  that  the  same 
rule  should  be  applied  to  the  fifth  and  sixth  amendments.    But,  if  this 
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rale  be  rejected  as  to  the  ConstitatioQ  itself,  it  cannot  be  applied  to  the 
amendments ;  and  the  power  of  impeachment  is  gone  altogether. 

Speaking  of  the  text  of  the  Gonstitation^  I  may  refer  to  the  method, 
adopted  in  its  frame-work,  of  first  conferring  a  power,  and  then  pro- 
ceeding to  define  it  For  instance,  article  1,  section  1,  provides,  '^AU 
legislative  powers  herein  granted  shall  be  vested  in  a  Congress  of  the 
United  States,  which  shall  consist  of  a  Senate  and  House  of  Represen- 
tatives." The  Gonstitation  then  proceeds  carefully  to  enumerate  the 
powers  and  privileges  of  the  respective  houses,  and  the  legislative 
powers  they  shall  exercise. 

Article  2,  section  1,  declares,  ^^The  executive  power  shall  be  vested 
in  a  President  of  the  United  States  of  America ;"  and  then  follows  an 
enumeration  of  the  powers  which  shall  be  exercised  by  the  President. 

Article  3,  section  1,  provides,  '^  The  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior  courts 
as  the  Gongress  may  from  time  to  time  ordain  and  establish;"  then 
follows  a  declaration  of  the  nature  and  extent  of  the  power  to  be  exer- 
cised by  the  courts. 

Bearing  in  mind  this  method,  when  we  read  that  the  '*  House  of  Bep- 
resentatives  shall  have  the  sole  power  of  impeachment ;  and  the  Sen- 
ate, the  sole  power  to  try  impeachments  ;"  and  learn,  from  the  debates 
in  the  convention,  that  impeachment  was  intended  as  a  method  of 
removal  from  office,  we  naturally  look  elsewhere  in  the  Constitution  for 
the  extent  of  this  power;  in  other  words,  for  the  officers  who  maybe 
removed  by  this  method,  which  we  find  in  section  4  of  article  2,  as  fol- 
lows : 

The  Presideiit,  Vice-Prdflident,  and  all  civil  officers  of  the  United  States  Bhall  he  removed 
from  office  on  impeachment,  drc. 

There  is  a  strong  implication  arising  from  the  provision  that  punish- 
ment in  cases  of  impeachment  shall  extend  no  further  than  removal 
from  office,  or  removal  and  disqualification,  that  impeachment  only  lies 
against  those  in  office.  But  section  4  of  article  2  is  perfectly  conclu- 
sive. 

Consider  the  language  of  this  fourth  section  of  the  second  article :  The 
President  shall  be  removed,  &c.  Suppose  General  Jackson  still  alive, 
and  to  be  impeached  to-day  for  removing  t^e  deposits  from  the  Bank  of 
the  United  States.    Who  would  preside  over  the  trial! 

Section  3  of  article  1  provides. 

When  the  President  of  the  United  States  is  tried;  the  Chief- Justice  shall  preside. 

Suppose  General  Jackson  living,  and  impeached  for  removing  the 
deposits.  Would  the  Ohief-Justice  preside  t  Manifestly  not,  because 
General  Grant  is  President,  and  the  case  supposed  would  be  an  impeach- 
ment of  a  private  citizen,  and  not  of  the  President.  And  yet,  upon  the 
theory  nbw  maintained,  that  once  a  President  is  always  a  President  for 
the  purposes  of  impeachment,  the  Chief  Justice  would  have  to  preside. 
This  is  as  absurd  as  it  would  be  to  construe  a  statute  giving  members 
of  Congress  the  franking  privilege,  as  giving  that  privilege  to  every  one 
who  had  been  a  member  of  Congress. 

The  Constitution  does  not  authorize  the  impeachment  of  certain 
crimes,  that  is,  crimes  committed  in  offices,  but  it  authorizes  an  im- 
peachment of  certaiu  persons,  described  by  the  class  to  which  they 
belong }  that  is,  civil  officers  of  the  United  States. 

I  may  assume,  therefore,  that  the  purpose  for  which  the  power  of 
impeachment  was  incorporated  in  the  Constitution  will  be  observed  by 
this  court  in  exercising  the  jurisdiction  which  the  Constitution  conferp. 
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And  upon  this  subject  the  debates  in  the  convention  are  not  only  isatis- 
factory,  but  absolutely  conclusive. 

Before  passing  from  the  subject  of  these  debates,  let  me  say  that  con- 
siderable opposition  was  developed  against  embodying  this  power  in  the 
Constitution.  Those  who  opposed  it  did  so  upon  the  ground  that  con- 
ferring the  power  would  make  the  President  a  subservient  tool  of  Con- 
gress, and  destroy  the  proper  equilibrium  of  the  three  departments.  On 
the  other  hand,  it  was  urged  that  without  the  impeachment  clause  it 
would  be  in  the  power  of  the  President,  especially  in  time  of  war,  when 
he  would  have  large  military  and  naval  forces  at  command  and  public 
moneys  at  his  disposal,  to  overthrow  the  liberties  of  the  people.  Near 
the  close  of  the  debate,  Mr.  Morris  said  his  views  had  been  changed  by 
the  discussion,  and  he  expressed  his  opinion  to  the  effect  that — 

The  Executive  oueht  to  be  impeached.  He  should  be  punished,  not  aa  a  man,  but  as  an 
officer;  and  punished  only  bjf  degradatUm  from  his  office. 

This  was  the  only  debate  upon  the  general  subject  of  impeachment. 
Thus  it  will  be  seen  that  those  who  favored  and  those  who  opposed 
incorporating  the  power  in  the  Constitution,  contemplated  the  impeach- 
ment of  officers  while  holding  office. 

There  was  a  subsequent  debate  in  regard  to  the  tribunal  to  be  charged 
with  the  trial  of  impeachments ;  and  the  Senate  was  selected,  instead 
of  the  Supreme  Court,  for  the  reason  that  a  few  judges,  separated  from 
the  people  by  the  nature  of  their  office,  would  not  be  able  to  handle 
those  great  offenders,  in  possession  of  the  overwhelming  powers  of  the 
Oovernment,  whose  enormous  crimes  might  make  the  blood  of  ordinary 
criminal  courts  run  cold,  and  whose  power  might  set  at  naught  the 
authority  of  such  courts.  The  senate  was  selected  because  its  members 
would  be  more  numerous,  its  connections  with  the  people  more  intimate, 
and  hence  its  power  would  be  more  efficient  to  deal  with  the  President 
or  other  high  officer  of  the  Government  controlling  the  physical  force 
and  financial  resources  of  the  Government  The  President  or  the  Sec- 
retary of  War,  with  half  a  company  of  regulars,  might  disperse  the 
grand  jury  of  a  court,  but  cculd  not  interfere  with  the  functions  of  the 
Senate  without  arousing  the  indignation  of  the  people. 

So  that  this,  like  the  former  debate,  shows  that  nothing  was  contem- 
plated but  the  impeachment  of  persons  holding  office  at  the  time  of  im- 
peachment. Indeed,  the  remarks  of  every  member  of  the  convention 
who  participated  in  either  of  the  debates,  as  well  those  in  favor  of  as 
those  opposed  to  the  power  of  impeachment,  show  that  impeachment 
of  officers  only  was  contemplated ;  and  not  a  word  was  uttered  by 
any  member  of  the  convention  giving  the  slightest  countenance  to  the 
idea  that  a  private  citizen  was  subject  to  impeachment. 

And,  before  passing  from  this  subject,  let  me  repeat  that  the  phrase 
^^  high  crime  or  misdemeanor,^  so  terrible  because  so  indefiUiite,  was 
inserted  in  the  Constitution  in  place  of  the  still  more  ambiguous  phrase 
^<  maladministration;"  and  because  the  power  of  removal  by  impeach- 
ment for  maladministration  would  enable  the  Senate  to  remove  a  Pres- 
ident on  a  mere  difference  of  opinion  as  to  the  propriety  of  the  exercise 
of  a  power  clearly  confided  to  the  President.  And  the  object  of  this 
amendment  was  todeclarethat  maladministration,  to  be  cause  of  removal, 
should  amount  to  a  crime  or  misdemeanor  as  defined  by  the  common 
law  or  some  statute  of  the  United  States. 

Mr.  CONEXING.  What  was  said  about  the  provision  that  the  Chief 
Justice  shall  preside  on  the  trial  of  the  President  ? 

Mr.  Carpenter.  The  time  allowed  me  by  the  Senate  to  prepare  for 
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.this  argumeDt  does  not  enable  me  to  say  that  the  subject  was  not  men- 
tioned in  the  convention  ;  but  I  may  say  that  I  have  not  been  able  to 
find  that  it  was,  and  I  think  this  provision  was  inserted  by  the  com* 
mittee  on  style  and  arrangement.  This  committee  observed  the  votes 
of  the  convention,  but,  in  matters  not  settled  by  votes,  exercised  their 
discretion  with  considerable  freedom. 

Let  me  repeat  another  remark.  It  is  manifest  from  the  discussions 
in  the  convention,  that  impeachment  was  regarded  as  a  check  or  curb 
npon  the  exercise  of  power  in  the  possession  of  those  subject  to  im- 
peachment ;  and  not  as  retribution  or  punishment  against  those  who  had 
ceased  to  hold  office,  for  former  misconduct  in  office. 

This  conclusion  is  supported  by  text  writers,  and  the  only  adjudica- 
tion on  the  subject  in  this  court. 

Story,  Commentaries  on  the  Constitution,  section  803,  says : 

As  U  is  declared  in  one  clause  of  the  ConsUfcution  *'  that  jad^ment  in  cases  of  impeach- 
DeDt  difdl  not  extend  further  than  a  removal  from  office  and  disqoalification  to  hold  any 
office  of  honor,  trust,  or  profit  under  the  United  States,"  and  in  another  clause  that  **the 
President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed  from 
office  on  impeachment  for  and  conviction  of  treason,  bribery,  or  other  high  crimes  and 
mijdemeaiiors,'*  it  toauld  seem  to  follow  that  the  Senate  on  the  conviction  were  bound  in 
all  cues  to  enter  a  iudgment  of  removal  from  office,  though  it  has  a  discretion  as  to  inflicting 
the  punishment  of  disqualification.  If,  then,  there  must  be  a  judgment  of  removal  from  office,  it 
Kotdd  seem  tofoUoto  that  the  Constitution  contemplated  that  the  party  was  still  in  office  at  the 
time  of  impeachment.  If  he  was  not,  his  offense  was  still  liable  to  be  tried  and  punished  in 
the  ordinary  tribunals  of  justice.  And  it  might  be  argued  with  some  force  that  it  would  be  a 
vsin  exercise  of  authority  to  try  a  delinquent  for  an  impeachable  offense  when  the  most  im- 
portant object  f<Mr  which  the  remedy  was  given  was  no  longer  necessary  or  attainable.  And 
although  a  judgment  of  disqualification  might  still  be  pronounced,  the  language  of  the  Con- 
ttitution  may  create  some  doubt  whether  it  can  be  pronounced  without  being  coupled  with  a 
removal  from  office.  There  is  also  much  force  in  the  remark  that  an  impeachment  is  a  pro- 
ceeding purely  of  a  political  nature.  It  is  not  so  much  designed  to  punish  an  offender  as  to 
secure  the  state  against  gross  official  misdemeanors, 

Oartis,  in  his  History  of  the  Constitution,  says : 

Although  an  impeachment  may  involve  an  inquiry  whether  a  crime  against  any  positive 
law  has  been  committed,  yet  it  is  not  necessarily  a  trial  for  crime,  nor  is  there  any  necessitv 
in  iho  case  of  crimes  committed  by  public  officers  for  the  institution  of  any  special  proceed- 
ing for  the  infliction  of  the  punishment  prescribed  by  the  laws,  since  they,  like  all  other 
peiBOns,  are  amenable  to  the  ordinary  jurisdiction  of  the  courts  of  justice,  in  respect  of 
ofeoies  against  positive  law.  The  purposes  of  an  impeachment  lie  whollti  beyond  the  penalties 
eftke  statute  or  the  cmstomary  Jaw.  The  object  of  the  proceeding  is  to  ascertain  whether  cause 
tzistsfar  removing  a  public  officer  from  office.  Such  a  cause  may  be  found  in  the  fact  that 
either  in  the  discharge  of  his  office  or  aside  from  its  functions  he  has  violated  a  law  or  oom- 
mitted  what  is  technically  denominated  a  crime.  But  a  cause  for  removal  from  office  may 
east  where  no  offense  against  positive  law  has  been  committed,  as  where  the  individual 
kss  from  immorality^  or  imbecility,  or  maladministration  become  unfit  to  exercise  the  office. 
The  rules  by  which  an  impeachment  is  to  be  determined  are  therefore  necuUar,  and  are  not 
luUy  embraced  by  those  principles  or  provisions  of  law  which  courts  or  ordinary  jurisdiction 
are  required  to  administer. 

Xo.  65  of  the  Federalist,  written  by  Alexander  Hamilton,  says  : 

The  subjects  of  impeachment  are  those  offiens^js  which  proceed  from  the  misconduct  of  public 
Moi  or,  in  other  words, /rom  the  abuse  or  tfiolation  of  some  public  trust.  They  are  of  a  na- 
ture which  may  with  peculiar  propriety  be  denominated  P(JL1T(CAL,  as  they  relate  chiefly  to 
iDJories  done  immediately  to  tne  society  itself. 

The  learned  manager,  Mr.  Lord,  yesterday  referred  to  this  quotation, 
and  relied  upon  the  phrase  ^^  publio  men"  as  proof  that  Mr.  Hamilton 
sappose^  that  impeachment  would  lie  against  prominent  citizens,  though 
not  in  office.  He  referred  to  my  honorable  colleague  (Judge  Black)  as 
a  public  man,  though  no  longer  in  office.  I  concede  that  my  colleague 
ia  a  public  man,  and  very  distinguished  among  public  men.  But  it  is 
evident  that  he  is  not  included  within  the  category  of  those  supposed 
by  Mr.  Hamilton  to  be  subject  to  impeachment. 

9  B 
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Mr.  Hamilton  says : 

The  subjects  of  impeachment  are  those  offenses  which  proceed  from  the  mi^cnnilnct  of 
pablic  men,  or,  in  other  words,  **  from  the  abase  or  violation  of  some  public  tmst" 

Judge  Black,  though  a  pablic  man  in  the  popular  sense,  is  not  at  pres- 
ent charged  with  the  administration  of  any  public  trust. 

In  Blount's  case,  where  the  question  I  am  discussing  was  first  pre- 
sented to  this  court,  Messrs.  Bayard  and  Harper,  managers,  under- 
standing the  task  before  them,  grappled  with  the  subject,  and  main- 
tained the  broad  ground  that  the  power  of  impeachment  under  our  Con- 
stitution reached  to  every  inhabitant  of  the  United  States.  Blount, 
not  as  a  Senator,  but  while  a  Senator,  had  committed  the  acts  charged 
in  the  articles  of  impeachment.  He  pleaded  to  the  jurisdiction,  first, 
that  he  was  not  an  officer  of  the  United  States  when  he  committed  the 
acts  complained  of,  and,  secondly,  that  he  was  not  even  a  Senator  at  the 
time  of  the  impeachment.  It  appeared  from  the  record  that  he  was  a 
Senator  at  the  time  the  acts  were  committed.  The  managers  argued 
that  a  Senator  was  a  civil  officer.  But  they  also  contended  that  whether 
a  Senator  was  a  civil  officer  or  noty  was  immaterial ;  because  impeachmeot 
was  not  confined  to  civil  officers.  And  there  was  no  fault  in  their  rea- 
soning, upon  their  premises.  If  impeachment  lies  against  any  private 
citizen  of  the  United  States,  then  Blouut  should  have  been  convicted  ; 
because  surely  he  could  not  interpose  his  senatorial  character  as  a  shield 
against  an  impeachment  maintainable  against  any  private  citizen. 
And  so  the  question  was  distinctly  presented,  whether  or  not  impeach- 
ment lies  against  a  private  citizen. 

The  court,  as  is  weli  known,  decided  that  there  was  no  jurisdiction. 
And  this  decision  is  ah  authoritative  declaration  that  impeachment  can- 
not be  maintained  against  a  private  citizen. 

I  need  not  take  the  time  to  show  why  the  Senate,  sitting  as  a  court  of 
impeachment,  should  be  bound  by  its  former  adjudications.  In  the  pro- 
ceeding of  impeachment  so  much  is  necessarily  left  without  definition  or 
regulation,  that  the  determinations  of  the  court,  after  able  argument  and 
full  consideration,  should  not  be  departed  from,  except  for  irresistible 
reasons. 

In  the  ease  of  President  Johnson,  the  managers  concluded  that  the 
object  of  impeachment  was  removal  from  office.  Oeneral  Butler,  in 
opening  the  case,  submitted  a  brief  prepared  by  Hon.  William  Law- 
rence, member  of  Congress  from  Ohio,  the  burden  of  which  is  that  the 
sole  object  of  impeachment  is  the  removal  of  an  unfit  public  officer.  This 
brief  may  be  found  in  the  first  volume,  congressional  edition  of  the  trial, 
page  123.  I  will  give  some  extracts  from  this  brief  bearing  upon  and 
supporting  our  present  position. 

On  page  124  is  the  following: 

In  England  impeachment  maj,  to  some  extent,  be  regarded  as  a  mode  of  trial  designed, 
inter  alia^  to  pnnish  crime,  though  not  entirely  so,  since  a  judgment  on  an  impeachment  is 
no  answer  to  an  indictment  in  the  King's  Bench.  Here  impeachment  is  only  designed  to  re* 
move  ui^t  per$on$  from  office,  and  the  party  convicted  is  snl^ect  to  indictment  atrial,  and  pun- 
ishment  in  the  proper  courts. 

On  page  126,  after  referring  to  the  principles  which  governed  impeach- 
ment in  England  prior  to  the  adoption  of  our  Constitution,  he  says : 

With  these  landmarks  to  gnide  them,  our  fathers  adopted  a  constitution  under  which  offi- 
cial malfeasance  and  nonfeasance,  and,  in  some  cases,  misfeasance,  may  be  the  subject  of 
impeachment,  although  not  made  criminal  by  act  of  Congress,  or  so  recognized  by  the  com- 
mon law  of  England  or  of  any  State  of  the  Union.  They  adopted  impeachment  as  a  means 
of  removing  men  from  office  whose  misconduct  imperils  the  public  safety  and  renders  them 
unfit  to  occupy  political  position. 
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,  All  this  is  Bupported  by  the  elementary  writers,  both  English  and  American,  on  parlia- 
mentary and  common  law  ;  by  the  English  and  American  neage  in  cases  of  impeachment ; 
by  the  opinions  of  the  framers  of  the  Constitution ;  by  contemporaneons  construction,  all 
uncontradicted  by  any  author,  authority,  case,  or  jurist,  for  more  than  three-quarters  of  a 
centoiy  after  the  adoption  of  the  Constitution. 

On  page  134  he  says : 

The  Constitution  contains  inlterent  evidence  that  the  indictable  character  of  an  act  does  not 
define  ita  impeachable  quality.  It  enumerates  the  classes  of  cases  in  which  legislative  power 
may  be  exercised,  and  it  defines  the  class  of  persons  and  cases  to  which  the  indicial  power 
extends ;  but  there  is  no  such  enumeration  of  impeachable  cases^  thousrh  there  la  of  persons. 

In  England  and  some  of  the  States  the  power  of  removal  of  ofiicers  by  the  executive  on 
the  address  or  request  of  the  legislature  exists,  but  the  Constitution  made  no  provision  for 
this  as  to  any  officer,  manifestly  because  the  power  of  impeachment  extended  to  every  proper 
ease  of  removaL 

As  to  the  President  and  Vice-President,  there  is  this  provision:  Tliat  "Congress  may  by 
law  provide  for  the  case  of  removal,  death,  resignation,  or  inahilitif,  *  *  *  .  de- 
claring what  officer  shall  then  act  *  *  ^  until  the  disability  be  removed  or  a 
President  shall  be  elected."    (Article  2,  section  1.) 


Vice-President,  declaring  what  officer  shall  then  act  as  President ;  and  such  officer  shall  act 
accordingly,  until  the  disability  be  removed  or  a  President  shall  be  elected." 

This  and  the  i>ower  of  impeachment  are  the  onli/  modes  of  getting  rid  of  officers  whose  ina* 
hilitiftfrom  insanity^  or  otherwise,  renders  them  unfit  to  hold  office^  and  whose  every  official  act 
wiU  necessarily  be  misdemeanor.  As  to  the  President  and  Vice-President,  it  was  necessary 
to  give  Congress  the  power  to  designate  a  successor,  and  so  to  determine  the  disability.  As  to 
ail  other  officers,  the  Constitution  or  laws  define  the  mode  of  designating  a  successor,  and  it 
is  Uft  to  the  impeaching  power  to  remove  in  cases  of  insanity  or  misdemeanor  arising  from 
that  or  other  cause.  It  cannot  be  sopposed  the  whole  nation  must  suffer  without  remedy  if 
the  whole  Sapreme  Court  or  other  officers  should  become  utterly  disabled  from  the  perform- 
ance of  their  duties.  Such  an  occurrence  is  within  the  range  *of  possibility,  if  not  proba- 
bility. I 

On  page  140  he  says : 

The  first  case  tried,  that  of  William  Blount,  a  Senator  of  the  United  States  from  Tenne^- 
iee,  simply  decided  that  none  but  civil  officers  can  be  impeached,  and  that  a  Senator  is  not  such 
civil  officer. 

These  are  the  grounds  apon  which  the  House  of  Eepresentatives  de- 
manded the  conviction  of  President  Johnson.  It  would  be  a  burlesque 
of  jostice  to  suppose  that  the  House  of  Eepresentatives  could  demand 
the  conviction  of  Belknap  by  denying  the  principles  upon  which  they  de- 
manded the  conviction  of  Johnson. 

Bnt  we  are  not  left  to  the  doctrine  of  this  House  upon  the  subject. 
We  have  the  opinions  of  Senators  upon  this  point. 

Senator  Howe,  volume  3,  page  68,  said : 

I  bold,  with  the  elder  authorities,  with  the  late  authorities,  with  all  the  authorities,  that 
impeachment  is  a  process  provided,  not  for  the  punishment  of  crime,  but  for  the  protection 
of  the  State.  And,  so  holaing,  I  must  give  judgment  not  as  to  whether  the  acts  proved  upon 
the  respondent  are  declared  by  the  criminal  code  to  be  crimes,  but  whether  I  think  them  so 
prejadicial  to  the  state  as  to  warrant  his  removal. 

Senator  Edmunds,  ibid.,  page  89,  said : 

Punishment  bv  impeachment  does  not  exist  finder  our  Constitution.  The  accused  cannot 
thereby  be  depnved  of  life,  liberty,  or  property.  He  can  only  be  removed  from  the  office  he 
JUis,  and  prevented  from  holding  office,  not  as  a  punishment,  but  as  a  means  merely  of  pro- 
tection to  the  community  against  the  danger  to  be  apprehended  from  having  a  criminal  in 
office. 

Senator  Garrett  Davis,  page  156,  said: 

FIfBt.  Ko  person  but  civil  officers  of  the  United  Slates  are  subject  to  impeachment. 

Senator  Sumner,  page  249,  said: 

It  [impeachment]  is  not  in  the  nature  of  punishment y  but  in  the  nature  of  protection  to  the 
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Republic,  It  is  confined  to  removal  from  office  and  disqnalificatioD ;  but,  as  if  aware  that 
this  was  no  punishment,  the  Constitution  further  provides  that  this  judgment  shall  be  no 
impediment  to  indictment,  trial,  judgment,  and  punishment  **  according  to  law.*'  Thus 
agfain  is  the  distinction  declared  between  an  impeachment  and  a  proceeding  '*  accord- 
ing  to  law."  The  first,  which  is  political,  belongs  to  the  Senate,  which  is  a  political  body  ; 
the  latter,  which  is  judicial,  belongs  to  the  courts,  which  are  judicial  bodies.  The  Senate  re- 
moves from  office ;  the  courts  punish.  I  am  not  alone  in  drawing  this  distinction.  It  is  well 
known  to  all  who  have  studied  the  subject.  Earlj  in  our  history  it  was  put  forth  hy  the  dis- 
tinguished Mr.  Bayard,  of  Delaware,  tne  father  of  Sen«tcM^  in  the  case  of  Blount,  and  it  is 
adopted  by  no  less  an  authority  than  our  highest  commentator.  Judge  Story,  who  was  as  much 
disposed  as  anybody  to  amplify  the  judicial  power.  In  speaking  of  this  text  he  says  that 
impeachment  **\a  not  so  much  designed  to  punish  the  offender  as  to  seeurt  the  state  against 
gross  official  misdemeanors;  that  it  touches  neither  his  person  nor  property,  but  simply  di- 
vests him  of  his  political  capacity."  (Story,  Commentaries,  volume  1,  $  803.)  All  this  seems 
to  have  been  forgotten  by  certain  anologists  on  the  present  trial,  who,  assuming  that  im- 
peachment was  a  proceeding  **  accoraing  to  law,"  have  treated  the  Senate  to  the  technicali- 
ties of  the  law,  to  say  nothing  of  the  iaw*s  delay. 

And  again,  at  page  270,  he  said : 

This  is  a  trial  of  impeachment,  and  not  a  criminal  case  in  a  county  court.  It  is  a  proceed- 
ing for  expulsion  irom  office  on  account  of  political  offenses,  not  a  suit  at  law. 

On  page  67,  volume  2,  Mr.  Manager  Bout  well  says: 

The  object  of  this  proceeding  is  not  the  punishment  of  the  offender,  but  the  safety  of  the 
state. 

And  on  page  90: 

They  have  brought  this  respondent  to  your  bar,  and  hero  demand  his  conviction  in  the 
belief,  as  the  result  of  much  investigation,  of  much  deliberation,  that  the  interests  of  this 
country  are  no  longer  safe  in  his  hands. 

The  learned  manager  evidently  considered  that  removal  from  office, 
not  punishment  of  the  offender,  was  the  only  object  of  the  constitu- 
tional provision  for  impeachment. 

We  have  been  unable  to  find  u  single  case  in  which  impeachment  has 
been  sustained  where  the  accused  was  not  in  office  at  the  time  of  im- 
peachment. 

In  the  case  of  Barnard,  in  New  York,  he  was  impeached  for,  among 
other  things,  offenses  committed  in  a  former  term  of  the  same  office. 
But  he  was  in  the  same  office  at  the  time  of  impeachment.  In  the  first 
volume  of  the  Trial  of  Barnard,  page  151,  we  find  the  argument  of  Mr. 
Beach  for  the  defendant,  who  cites  the  report  of  the  judiciary  committee 
of  the  house  of  New  York  in  the  case  of  Philip  C  Fuller: 

The  house  directed  the  judiciary  committee  to  inquire  and  report — 

First.  Whether  a  person  could  be  impeached  who,  at  the  time  of  his  impeachment,  was 

not  the  holder  of  an  office  under  the  laws  of  the  State. 
Second.  Whether  a  person  could  be  impeached  and  deprived  of  his  office  for  malconduct, 

or  offenses  done  or  committed  under  a  prior  term  of  the  same  or  any  other  office. 

Mr.  Weeks,  from  the  judiciary  committee,  reported  that — 

The  only  clause  in  the  constitution  relating  to  judgments  upon  impeachments  provides 
that  judgments  in  such  cases  shall  not  extend  further  than  the  removal  from  office,  and  dis- 
qualification to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  this  State  ;  but  the 
party  impeached  shall  be  liable  to  indictment. and  punishment  according  to  law. 

From  this  and  from  the  theoiy  upon  which  our  Uovemment  is  based,  the  committee  have 
come  to  the  conclusion — 

First.  That  no  person  can  be  impeached  toho  ua9  not,  at  the  time  of  the  commission  of  the 
alleged  offense,  and  at  the  time  ot  impeachment,  holding  some  office  under  the  laws  of  this 
State 

That  the  person  impeached  must  have  bean  in  office  at  the  time  of  the  commission  of  the 
alleged  offense,  and  at  the  time  of  the  impeachment  holding  some  office  under  the  laws  of 
this  State. 

That  the  person  impeached  must  have  been  in  office  at  the  time  of  the  commission  of  the  al- 
leged offense,  is  clear  from  the  theory  of  our  Government,  namely:  That  all  power  is  with  the 
people,  who,  if  tbey  saw  fit,  might  elect  a  man  to  office  guilty  of  every  moral  turpitude,  and  no 
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coart  has  the  power  to  thwart  this  their  will,  and  laj  he  shall  not  hold  the  office  to  which 
they  have  elected  him.   A  contrary  doctrine  wonid  subvert  the  spirit  of  our  institutions. 

It  is  eqoallj  clear,  fVom  the  tenor  of  the  constitution,  that  the  person  must  be  in  office 
at  the  time  of  the  ioipeachment.  This  instrument  prorides  two  modes  of  punishment, 
Btaiely :  Removal  from  office,  or  removal  or  disqnalincation  to  bold  office.  In  either  mode 
of  punishment  the  person  must  be  in  office,  for  removal  is  cantemj^laied  i«  both  auest  which 
cannot  be  effected  unless  the  person  is  in  office. 

The  courts  are  the  only  tribunals  that  have  jurisdiction  over  a  delinquent,  afler  his  term  of 
ofiee  has  expred,  to  punish  him  for  ofienses  committed  in  the  discharge  of  the  dnties  of  his 
offies. 

The  comnuttee  have  further  come  to  the  conclusion — 

Secondlj.  That  no  person  can  be  impeached  and  deprived  of  his  present  term  of  office, 
for  ofEanses  alleged  to  nave  been  committed  during  a  prior  term  of  the  same,  or  any  other 
office. 

Neither  by  the  constitution  nor  by  our  laws  is  there  any  period  limited  in  which  an  im- 
peachment may  be  found.  It  is  but  fair,  therefore,  to  infer  that  the  ialeii^toa  was  to  confine 
the  time  to  the  term  of  office  during  which  the  offenses  were  alleged  to  have  been  committed. 
Any  other  conclusion  would  lead  to  results  which  could  not  be  sustained,  for  who  can  say 
but  that  the  people  knew  of  this  malconduct,  these  offenses,  and  elected  the  individual  not- 
with^anding  t  True,  an  extreme  case  might  be  put  of  fraud  committed  on  the  last  dio^  of 
the  term  of  an  office,  to  which  office  the  individual  might  be  immediately  re-elected ;  yet 
who  could  say  this  was  not  known  to  the  people.  How  is  the  matter  to  be  settled  t  The 
mere  statement  of  the  question  shows  the  dilemma  in  which  we  would  be  placed  at  every 
election,  if  the  tenure  of  stability  of  an  office  depended  upon  a  legal  inquiry  as  to  whethw 
the  people  knew  the  characters  of  the  individuals  th^  had  elected  to  office,  and  had 
exercised  a  proper  discretion. 

However  much  it  may  be  desired  to  have  men  of  high  integritv  and  honesty  to  fill  our 
pablic  offices  of  trust  and  honor,  yet,  by  our  constitution  and  the  randamental  principles  of 
oar  Government,  no  particular  scale  of  integrity,  honesty,  or  morality  is  fixed.  No  in- 
quisition $B  to  what  cnaracter  had  been  can  be  held ;  it  is  enough  that  the  people  have 
willed  the  person  should  hold  the  office,  and  the  courts,  which  are  but  the  mere  creatures  of 
the  pablic,  will  have  no  power  to  interfere. 

The  constitution  provides,  as  we  have  seen,  that  a  perstm  cannot  he  impeaehed  afiit  ke  it 
Ml  of  ofUe ;  then,  if  the  same  person  should  be  re-elected  to  the  same  office  a  year  after- 
ward, would  this  right  of  impeachment  be  revived  t  In  fine,  by  his  re-election,  would  he 
ioenr  any  other  liabilities  or  acquire  any  other  rights  than  those  mcident  to  his  present  term 
of  office  f    We  think  a  moment's  reflection  would  convince  each  person  that  it  would  not. 

Again,  could  an  officer  be  deprived  of  his  present  office  by  impeachment  for  maloondnct 
in  another  and  different  office,  or  even  the  same  office,  twenty  years  before  his  present  term 
commenced  7  If  not,  could  he  afler  one  year  or  one  moment  had  elapsed  t  The  time  is 
nothing ;  the  question  is,  is  he  out  of  office  f  It  matters  not  if  the  next  moment  he  is  in- 
ducted in. 

The  committee  think  it  clear,  in  every  light  they  have  been  able  to  view  this  matter,  that 
the  constitution  intended  to  confine  impeaekments  to  persona  in  ofire^  and  for  ofenoea  cow- 
mitted  during  the  term  of  the  ofitefor  loAicA  the  perBon  i$  sought  to  be  removed.  In  pursuance 
of  this  conclusion,  the  committee  recommend  to  the  house  the  adoption  of  the  following 
resolfltion: 

Asfo/vetf,  That  the  committee  of  investigation  into  the  official  conduct  of  State  offioani, 
tod  of  persons  lately  but  not  now  holding  office,  be  instructed^ 

1.  That  a  person  whose  term  of  office  has  expired  is  not  liable  to  impeachment  under  sec- 
tion 1,  article  6,  of  the  constitution. 

2.  That  a  person  holding  an  elective  office  is  not  liable  to  be  Impeached  under  section  1, 
ertide  6,  of  tne  constitution  for  any  misconduct  before  the  commencement  of  his  term,  al- 
though such  misconduct  occurred  while  he  held  the  same  or  another  office  under  a  previous 
election. 

We  have  been  onable  to  find  any  case  in  which  a  private  citizen  has 
been  held  sabject  to  impeachment  for  miscondact  in  an  office  formerly 
held  by  him.  In  the  Baiiiard  case,  it  is  true,  the  coart  held  that  the 
aeeoaed  might  be  convicted  and  removed  from  office  on  account  of  oflfenses 
oommitted  in  a  former  term  of  the  same  elective  office  which  he  was 
holding  at  the  time  of  impeachment 

In  the  State  of  Ohio  Messrs.  Pease,  Hantingdon,  and  Tod  held  a  cer- 
tnn  act  of  the  le^slatnre  unconstitutional  and  void.  At  the  session 
of  the  legislatare  1807~'8  steps  were  taken  to  impeach  them  therefor, 
iHit  the  resolotion  was  not  acted  upon  at  that  session.  But  at  the  next 
session  steps  were  taken  toward  the  impeachment  of  the  offending 
jodges,  and  articles  of  impeachment  were  reported  against  Pease  and 
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Tod,  but  not  against  Huntingdon,  who,  in  the  mean  time,  had  been 
elected  governor  of  the  State,  and,  of  course,  had  ceased  to  be  a  judge 
of  the  court.  *  This  discrimination  is  an  authority  iu  favor  of  the  propo- 
sition that  no  man  can  be  impeached  after  he  is  out  of  office.  (Cooley 
on  Constitutional  Limitations,  page  160,  note  3.) 

To  all  this  the  managers,  as  I  understand  them,  have  nothing  to  op- 
pose but  the  arguments  in  Blount's  case,  and  three  words  from  Bawle 
on  the  Constitution.  I  shall  refer  to  both  j  I  ask  the  Secretary  to  read 
from  the  argument  of  Mr.  Bayard  in  that  case,  2  Congressional  Annals, 
page  2261. 

The  Secretary  read  as  follows: 

I  observe  it  is  stated  in  the  plea,  that  William  Blount  was  not  an  officer  of  the  United 
States  at  the  time  of  the  act  done  charged  in  the  articles  of  impeachment.  This  objection 
is  removed  if  either  of  the  grounds  which  we  have  taken  be  maintainable  :  First,  that  im- 
peachment is  not  confined  to  officers,  but  extends  to  everj  citizen ;  second,  that  a  Senator 
IS  an  officer  of  the  United  States. 

It  is  also  alleged  in  the  plea,  that  the  party  impeached  is  not  now  a  Senator.  It  is  enongh 
that  he  was  a  Senator  at  the  time  the  articles  were  prefened.  If  the  impeachment  were 
regular  and  maintainable,  when  preferred,  I  apprehend  no  subsequent  event,  grounded  on 
the  willful  act,  or  caused  hy  the  oelinquency  or  the  party,  can  vitiate  or  obstruct  the  pro- 
ceeding. Other>vise  the  party,  by  resignation  or  the  commission  of  some  offense  which 
merited  and  occasioned  his  expulsion,  might  secure  his  impunity.  This  is  against  one  of 
£he  sagest  maxims  of  the  law,  which  does  not  allow  a  man  to  derive  a  benefit  ^om  his  own 
wron^. 

Mr.  Carpenter.  Please  read  from  the  argument  of  Mr.  Dallas,  page 
2278,  the  passage  marked. 
The  Secretary  read  as  follows : 

It  would  be  permitted  to  him,  however,  cursorily  to  remark  that  the  articles  of  impeach- 
ment do  not  charge  William  Blount  with  any  crime  or  misdemeanor  committed  in  the  exe- 
cution of  his  office,  with  any  act  which  might  not  have  been  committed  by  any  other  citisen 
as  well  as  a  Senator ;  that  there  was  room  for  argument  whether  an  officer  could  be  impeached 
after  he  was  out  of  office,  not  by  a  voluntary  resignation  to  evade  prosecution,  but  by  an 
adversary  expulsion. 

Mr.  Carpenter.  Now  read  from  Mr.  Ingersoll,  page  2294. 
The  Secretary  read  as  follows : 

It  is  among  the  less  objections  of  the  cause,  that  the  defendant  is  now  out  of  office,  not 
by  designation.  I  certainly  shidl  never  contend  that  an  officer  may  first  commit  an  offense, 
and  afterwards  avoid  punishment  by  resigning  his  office ;  but  the  defendant  has  been  ex- 
pelled. 

Mr.  Carpenter.  They  also  cited  Rawle  on  the  Constitution,  page 
213,  for  the  benefit  of  three  words  only.    On  page  213  Mr.  Kawle  says : 

From  the  reasons  already  given  it  is  obvious  that  the  only  persons  liable  to  impeachment 
are  those  who  are  or  have  been  in  public  office. 

Three  words,  "or  have  been,"  is  all  they  claim  any  comfort  from  in 
this  passage  from  Bawle — an  instance  of  the  caution  of  a  writer,  in 
laying  down  a  general  proposition,  to  throw  in  here  and  there  qualifica- 
tions which  may  or  may  not  exist.  He  does  not  discuss  the  question  at 
all,  or  give  any  reason  why  men  should  be  impeached  after  they  are 
out  of  office. 

In  regard  to  the  argument  of  Blount's  counsel,  it  may  bo  remarked 
that  the  question  was  not  involved  in  that  case.  Blount  had  not  re- 
signed. Neither  Mr,  Dallas  nor  Mr.  Ingersoll  had  been  retained  to 
compose  an  essay  upon  the  subject  of  impeachment,  but  simply  to  take 
care  of  Blount  in  that  case.  It  is  the  constant  habit  of  counsel,  in  argu- 
ing a  particular  cause,  to  concede  a  proposition  from  the  other  side 
which  does  not  affect  their  client.  It  is  much  easier  to  confess  a  propo- 
sition and  avoid  it  by  showing  that  the  case  is  not  within  it,  than  to 
answer  the  proposition  itself.    Judges  hold  that  they  are  not  bound  by 
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an  opinion  apou  a  state  of  facts  not  before  them.  An  obiter  dictum  does 
not  bind  the  coart,  and  a  fortiori  shoald  not  be  regarded  as  the  deliber- 
ate opinion  of  counsel.  It  was  a  proposition  wholly  immaterial  in  that 
case;  and  therefore  counsel  might  confess  and  avoid,  instead  of  taking 
time  to  answer  the  proposition  on  itfi  merits.  The  question  of  jurisdic- 
tion depends  upon  whether  the  respondent  holds  or  does  not  hold  an 
office,  and  not  whether  he  got  out  of  it  by  expiration  of  his  term  or  by 
resignation. 

The  honorable  managers  rest  their  side  of  this  question  upon  three 
words  iu  Eawle's  Commentaries  and  the  admission  of  two  lawyers  in 
argning  a  cause  where  the  question  was  wholly  immaterial. 

Mr.  McDonald.  I  propose  a  question  to  the  counsel. 

The  Pbesident  pro  tempore.  The  Secretary  will  report  the  inquiry 
propounded  by  the  Senator  from  Indiana. 

Ilie  Secretary  read  as  follows  : 

If  tbe  term  of  office  of  the  accused  should  terminate  or  expire  pending^  the  trial,  would 
that  operate  to  discontinue  or  abate  the  cause  7 

3Ir.  Gabpenxeb.  I  think  it  would. 

Mr.  Thubma^.  I  suppose  that  some  time  during  the  day  the  Senate 
will  take  a  recess  for  a  few  minutes,  and  I  would  like  to  inquire  of  the 
counsel  if  it  would  suit  his  convenience  for  the  Senate  now  to  do  so  ? 

Mr.  Cajspekxeb.  I  should  like  to  go  on  for  a  few  moments.        * 

If  I  am  right  in  saying  that  the  only  purpose  of  impeachment  is  to  re- 
move a  man  from  office,  when  the  man  is  out  of  office  the  object  of  im* 
peachment  ceases,  and  the  proceedings  must  abate.  There  would  be  no 
further  object  to  attain  by  the  proceeding.  Suppose  the  man  committed 
saicide  while  his  trial  was  progressing,  would  not  that  be  good  matter 
of  abatement  t  Suppose  he  commits  official  suicide  by  resigning,  why 
should  this  not  have  the  same  effect?  I  have  attempted  to  show  that  the 
sole  object  for  which  the  power  of  impeachment  was  given  is  removal 
from  office. 

There  is  another  proposition  which  I  intended  to  argue  in  that  connec- 
tion. The  disqaalification  clause  of  punishment  was  evidently  put  in  for 
the  purpose  of  making  the  power  of  removal  by  impeachment  effectual. 
After  providing  that  the  officers  of  the  United  States  might  be  removed 
on  impeachment,  although  the  President  could  not  pardon  the  offender 
convicted  and  removed,  yet  if  he  could  re-instate  him  the  next  morning 
he  would  have  substantially  the  power  of  pardon.  To  prevent  this  was 
the  object  of  the  disqualifying  clause,  which  Story  says  is  not  a  neces- 
sary part  of  the  judgment.  You  might  impose  it  where  you  had  removed 
an  officer  appointed  by  the  President  whom  the  President  could  re-in- 
state. You  could  stop  that  by  fixing  disability  upon  the  officer,  and  that 
I  take  to  have  been  the  sole  purpose  of  this  clause. 

If  I  am  right  in  this  position,  if  the  man  died  in  the  middle  of  the 
trial,  or  if  he  died  after  finding  against  him,  bnt  before  judgment  had 
been  pronounced,  the  suit  would  abate.  Must  this  court  go  on  and  sen- 
tence a  man  after  he  is  dead — either  physically  or  officially  dead  ?  It  is 
equally  absurd  to  talk  of  removing  a  man  from  an  office  which  he  no 
longer  fills  as  to  talk  of  removing  a  man  from  office  after  he  is  dead. 
Bo  far  as  its  effect  upon  the  suit  is  concerned,  I  see  no  difference  between 
the  case  of  his  natural  death  and  his  official  death.  The  suit  abates  be- 
cause there  is  no  further  object  to  be  attained  by  its  prosecution. 

Let  me  remind  the  Senate  that  there  is  not  a  writer  on  this  subject 
who  does  not  maintain  that  the  powerof  impeachment  was  never  intended 
for  punishment. 
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This  is  conclusively  shown  by  the  fact  that  the  party,  after  he  is  im- 
peached, is  to  be  indicted  and  punished  for  his  crime.  And  it  should  be 
remarked  that,  if  impeachment  lies  against  one  not  in  ofBce,  he  must 
either  not  be  punished  at  all,  which  would  show  the  absurdity  of  the 
proceeding,  or  yon  must  inflict  the  disqualification,  which.  Story  says, 
you  need  not  inflict  on  one  removed  from  office. 

Betuming  from  this  digression  to  the  line  of  my  argument,  let  me  say 
that  Eawle's  Commentaries  and  the  report  of  the  Blount  case  were  con- 
sidered by  Judge  Story  in  writing  his  Oommentaries ;  and  he  quotes 
from  them  both,  but  evidently  disagrees  with  Rawle's  parenthetic  sng- 
gestion  and  the  concessions  made  by  the  counsel  of  Blount. 

I  read  from  Story's  Commentaries  on  the  Constitution,  §  789.  The 
fourth  section  of  the  second  article  is  quoted  as  follows : 

The  President,  Vice- President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

Story  then  proceeds : 

From  this  clanse  it  appears  that  the  remedj  bj  impeachment  is  strictly  confined  to  civil 
officers  of  the  United  States,  inclnding  the  President  and  Vice-President.  In  this  respect  it 
differs  materially  from  the  law  and  practice  of  Great  Britain.  In  that  kingdom  all  the  king^s 
subjects,  whether  peers  or  commoners,  are  impeachable  in  Parliament,  though  it  is  asserted 
that  commoners  cannot  now  be  impeached  for  capital  offenses,  bat  for  mis<&meanors  only. 
Snch  Kind  of  misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by  the  abuse  of 
high  offices  of  tmst  are  the  most  proper  and  have  been  the  most  usual  grounds  for  this  kind 
of  prosecution  in  Parliament.  There  seems  a  peculiar  propriety,  in  a  republican  government 
at  leasts  in  eot^ning  the  impeaching  potoer  to  persons  holding  office. 

I  will  not  take  the  time  to  read  further  from  this  section,  but  it  pro- 
ceeds in  answer  to  the  suggestion  made  by  Eawie  and  to  the  argument 
of  Mr.  Bayard  and  the  concession  made  by  the  counsel  for  Blount  to  get 
rid  of  a  point  which  conceded  did  not  harm  their  client  or  affect  his  case, 
and  which  they  would  rather  concede  than  to  argue. 

Here  is  what  Story  says  of  Bawle,  §  801 : 

A  learned  commentator  seems  to  have  taken  it  for  granted  that  the  liability  to  impeach- 
ment extends  to  all  who  have  been  as  well  as  to  all  who  are  in  public  office. 

Section  802  and  section  803  bear  upon  the  same  point.  I  will  read 
section  803 : 

Ab  it  is  declared  in  one  clause  of  the  Constitution  '*  that  judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  a  removal  from  office  and  disqualification  to  hold  any 
office  of  honor,  trust,  or  profit  under  the  United  States,*'  and  in  another  clause  that  **  the 
President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed  from 
office  on  impeachment  for  and  conviction  of  treason,  bribery,  or  other  high  crimes  and  mis- 
demeanors,*' it  would  seem  to  follow  that  the  Senate,  on  the  conviction,  were  bound  in  aU 
cases  to  enter  a  judgment  of  removal  from  office^  thoufi^h  it  has  a  discretion  as  to  infficting  the 
punishment  of  disqualification.  If,  then,  there  must  be  a  judgment  of  removal  from  office, 
U  would  sesm  to  follow  that  the  Constitution  contemplated  that  the  party  was  still  in  office  at 
the  time  of  impeachment.  If  he  was  not,  his  offense  was  stiU  Uable  to  be  tried  and  pun- 
ished in  the  ordinary  tribunals  of  justice.  And  it  might  be  argued  with  some  force  that 
it  would  be  a  vain  exercise  of  authority  to  try  a  delinquent  for  an  impeachable  ofiense, 
when  the  most  important  object  for  which  the  remedy  was  given  was  no  longer  necessary 
or  attainable.  And  although  a  judgment  of  disqualification  might  still  be  pronounced, 
the  language  of  the  Constitution  may  create  some  doubt  whether  it  can  be  pronounced 
without  Doing  coupled  with  a  removal  firom  office.  There  is  also  much  force  in  the  remark 
that  an  impeachment  is  a  proceeding  purely  of  a  political  nature.  It  is  not  so  much  designed 
to  ptinish  an  offender  as  to  secure  the  State  against  gross  official  misdemeanors. 

Mr.  CONKLING.  Mr.  President,  I  should  like  to  ask  a  question  of  the 
counsel.  I  ask  it  that  I  may  understand  fully  his  answer  made  to  the 
Senator  from  Indiana. 
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The  President  pro  tempore.    The  Senator  from  New  York  propoands 
a  qo^tion  which  will  be  read. 
The  Secretary  read  as  follows : 

Is  there  no  distinction  on  the  point  of  iurisdiction  to  try  an  impeachment  between  the  case 
of  a  resignation  before  articles  are  found,  and  the  case  of  resignation  not  till  after  articles 
hare  been  foond  T 

Mr.  Carpenter.  That  is  like  the  qaeation  considered  by  Messrs.  Dal- 
las and  IngersoU  in  their  case,  and  which  they  conceded,  rather  than 
stop  to  answer.  It  is  a  question  not  material  in  this  case,  because  here 
.  the  resignation  preceded  the  exhibition  of  the  articles.  StilU  to  answer 
the  question,  I  think  that  even  such  resignation  would  abate  the  pro- 
ceedings. 

Mr.  £DMxrNDS.  Mr.  President,  I  move  that  the  Senate  sitting  for  this 
trial  take  a  r^bess  of  twenty  minutes. 

The  motion  was  agreed  to;  and  (at  two  o'clock  p.  m.)  the  Senate  sit- 
ting for  the  trial  of  the  impeachment  took  a  recess  for  twenty  minutes. 

The  President  pro  temporey  at  two  o^dock  and  twenty  minutes  p.  m., 
resumed  the  chair. 

Mr.  Carpenter.  Mr.  President  and  Senators,  during  the  recess  I  have 
reflected  upon  the  questions  proposed  to  me  by  two  of  the  Senators ; 
that  by  the  Senator  from  Indiana,  which  is : 

If  the  term  of  office  of  the  accused  shonld  terminate  or  expire  pending  the  trial,  would  that 
^>erste  to  discontinne  or  abate  the  cause  7 

And  the  other  by  the  Senator  from  New  York,  [Mr.  Conkling :] 

It  there  no  distinction  on  the  point  of  jnrisdiction  to  try  an  impeachment  between  the  case 
of  a  resignation  before  articles  are  found,  and  the  case  of  resignation  not  till  after  articles 
hire  heNi  found  T 

When  these  questions  were  propounded  to  me,  I  had  in  mind  precisely 
the  difficulty  that  I  have  inherited  from  the  course  pursued  by  Messrs. 
Dallas  and  Ingersoll.  I  was  determined  that  the  counsel  who  shall  fol- 
low me  in  the  next  impeachment  case  should  not  be  embarrassed  by  any 
inconsiderate  admission  of  mine.  I  therefore  met  the  questions  as  I 
thoagbt,  at  the  moment,  they  ought  to  be  answered. 

The  question  put  to  me  by  the  Senator  from  New  York  is  very  specific, 
and  in  reply  I  would  say  that  a  distinction  exists  between  the  case  where 
a  resignation  comes  between  the  exhibition  of  the  articles  and  final  judg- 
ment. And  this  court  might  hold  that  after  jurisdiction  had  attached 
by  exhibition  of  the  articles,  or  even  by  the  formal  impeachment  which 
precedes  exhibition  of  articles,  the  jurisdiction  had  attached  and  resig- 
nation would  not  prevent  final  judgment.  Speaking,  however,  for  my- 
self^ I  still  incline  to  the  opinion  that,  if  the  officer,  who  alone  can  be 
impeached,  is  out  of  the  office  before  judgment  of  removal  passes,  this 
w(mld  abate  a  proceeding  which,  I  have  endeavored  to  show,  can  only 
,  be  had  for  the  purpose  of  removal.  It  is  said  the  law  will  not  require 
a  vain  thing :  from  which  I  infer  that  the  highest  court  in  the  Republic 
^nll  not  render  a  vain  judgment  Having  thus  performed  my  duty  to 
the  next  impeachment  case,  I  return  to  my  argument  in  this  case. 

I  have  read  to  the  court  three  sections  from  Story's  Commentaries  on 
the  Constitution  to  show  that  he  did  not  accept  the  parenthetical  sug- 
gestion of  Mr.  Bawle,  nor  the  concessions  made  by  counsel  for  Blount. 
Candor  compels  me  to  read  from  the  Commentaries  of  Judge  Story : 

S£C.805.  It  is  not  intended  to  express  anj  opinion  in  these  commentaries  as  to  wbicb  is 

^  tnie  exposition  of  the  Constitution  on  the  noints  abore  cited.    Tber  are  brought  before 

^  lesTB^reader,  as  matters  still  subjudice.  the  final  decision  of  which  may  be  reasonably 

Wl  to  the  high  tribunal  constituting  the  court  of  impeachment,  when  the  occssion  shall 

viM. 
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Every  lawyer  knows  that  Judge  Story  was  injudicial  office  while  be 
was  writing  these  Commentaries ;  every  lawyer  knows  his  method  in  re- 
gard to  undecided  questions,  in  all  his  legal  writings.  When  he  came 
to  any  important  questions,  not  settled  by  judicial  decisions,  he  gave 
the  arguments  pro  and  coti,  and  invariably  declined  dogmatical  de- 
clarations; but  it  is  never  difficult  to  discern  the  leaning  of  his  own 
mind,  notwithstanding  his  repeated  assertion  that  he  does  not  intend 
to  express  an  opinion.  And  when  he  says,  from  a  particular  provision 
of  the  Constitution  it  seems  to  follow  so  and  so,  or  that  from  a  provision 
of  the  Constitution  it  seems  to  result  so  and  so,  we  get  the  inclination  of 
his  mind,  although  he  protests  he  is  not  giving  an  opinion,  which, 
indeed,  might  embarass  him  if  the  question  should  come  before  hiui 
judicially. 

Mr.  Thurman.  Mr.  President,  I  send  to  the  Chair  a  qu^tion  which  I 
submit  to  the  counsel  to  answer  at  this  point  of  the  argument. 

The  Presidbnt  pro  tempore.  The  Senator  from  Ohio  propounds  an 
inquiry,  which  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Do  or  do  not  the  remarks  you  have  read  from  the  debates  of  the  coDstitutional  conven- 
tion relate  exclusively  or  mainly  to  the  question  whether  the  chief  executive  officer  in  the 
Government  should  be  unaccountable,  as  in  Qreat  Britain,  or  should  be  responsible  7 

Mr.  Cabpentbb,  There  were  but  two  principal  debates  upon  this 
subject  in  the  convention.  One  was  upon  the  question  whether  the 
power  of  impeachment  should  be  incorporated  in  the  Constitution ; 
and  the  other  was  in  regard  to  the  question  whether  the  trials  of  im- 
peachments should  be  bad  in  the  Supreme  Court  or  in  the  Senate.  I 
do  not  think  the  precise  question  proposed  by  the  Senator  from  Ohio 
was  debated  in  the  convention  at  all.  The  doctrine  of  kingly  immunity, 
I  think,  was  not  debated  at  all.  The  principal  point  in  debate  was 
whether  the  power  of  impeachment  should  be  conferred  in  regard  to  the 
President,  whose  tenure  was  only  for  a  short  term* 

Mr.  President,  the  question  now  pending  before  this  court  is  not  pre- 
judiced by  even  the  opinion  of  the  House.  When  the  report  of  the  com- 
mittee against  this  respondent  was  made  in  the  House,  the  proceedings 
which  followed  were  not  such  as  to  give  auy  weight  to  the  conclusion 
which  was  reached.  Having  referred  on  a  former  occasion  to  the  dis- 
order amid  which  the  impeachment  of  the  respondent  in  this  case  was 
carried,  I  will  now  refer  to  what  was  said  by  the  Speaker  of  the  House 
upon  the  subject 

The  Speaker.  The  Chair  is  resolved  that  \\xU  solemn  business  shall  not  proceed  in  such 
disgraceful  disorder^  and  he  therefore  appeals  respectfully  and  personally  to  every  member 
upon  the  floor  to  aid  him  in  restoring  and  maintaining  order. 

That  was  my  authority  for  saying  that  these  proceedings  went  on  in 
the  House  under  a  state  of  things  denominated  by  the  Speaker  as  "  dis- 
graceful disorder."  If  there  be  any  appeal  from  the  Speaker  of  the 
House  of  Representatives,  it  certainly  is  not  to  the  counsel  for  Belknap. 
We  are  bound  by  the  ruling  of  the  Speaker  on  that  question. 

Let  me  read  the  remarks  of  Mr.  Hoar  in  the  House,  not  so  long  ago 
as  to  have  been  forgotten  by  him,  in  a  proceeding  which  he  denominates 
judicial,  a  manager,  too,  on  this  occasion. 

I  thank  the  honorable  manager  for  the  suggestion  made  the  other 
day  that,  when  the  proceedings  took  place,  he  was  acting  judicially,  for 
that  gives  the  more  weight  to  the  opinion  he  then  expressed : 

Mr.  Hoar.  The  division  of  this  hour,  the  committee  being  unanimous  inoneoinion, 
both  republicans  and  democrats,  seems  to  me  to  imply  the  oplnipn  on  the  pa  t  of  the  chair- 


TRIAL   OF   WILLIAM   W.    BELKXAP.  139 

man  of  the  commUtee  that  it  is  in  some  waj  a  political  question.  I  utterly  disclaim  and  re- 
paduite  such  an  idea.  No  person  can  be  niore  desirous  to  punish  anj  public  officer  found 
niilty  of  a  crime  like  this  coarged  upon  tbe  late  Secretary  of  War  than  tne  republican  mem- 
cenof  the  House.  I  wish  simplj  to  call  attention  to  one  matter.  The  gentleman  from 
!sQith  Carolina  [Mr.  Robbins]  alluded  to  the  fact  of  the  hasty  acceptance  of  this  resigua- 
tioii. 

That  18,  tbe  resignation  of  Belknap — 

This  Honse  solemnly  determined  iu  the  case  of  Whittemore  that  the  formal  act  of  resigna- 
tion by  tbe  officer  terminates  tbe  office,  and  that  any  American  citizen  can  lay  down  an  office 
bftld  by  bim  without  the  consent  or  acceptance  of  anybody  whatever ;  it  is  a  mere  formal 
matter. 

It  is  more  than  a  matter  of  form  to  get  into  office,  but  according  to  the 
ruling  of  the  learned  jadge  [Mr.  Uoar]  it  is  a  mere  matter  of  form  to  get 
oat    A  mere  resignation  accomplishes  this  result. 

Now,  the  gentleman  from  New  York  [Mr.  Ba^  says  he  has  not  investiffated  the  question 
whetber  after  the  civil  office  has  terminated  the  omcer  can  be  impeached,  but  he  thinks  that 
tbe  gentleman  from  North  Carolina,  [Mr.  Bobbins,]  who  said  he  had  not  looked  at  the  author- 
ities, as  I  understood  him,  has  iuTeetigated  it  more  than  any  other  member  of  the  committee. 

Precisely  what  Mr.  Bobbins  had  read,  this  opinion  of  Judge  Hoar 
does  not  state.    I  proceed  now  with  the  opinion : 

Now,  Judge  Story,  after  full  discussion,  lays  down  the  doctrine  that  it  cannot  be  done. 

We  certainly  shall  not  hear  from  the  managers  that  Judge  Story  does 
not  support  the  position  for  which  we  contend. 

Now,  Judge  Story,  after  full  ditcnssion,  lays  down  the  doctrine  that  it  cannot  be  done. 
In  EngUmd  any  citizen  can  be  impeached,  and  therefore  the  English  case  of  Warren  Hast- 
iogi  does  not  apply.  In  America  no  man  can  be  impeached  but  a  civil  officer,  and  when  he 
ceases  to  be  a  civil  officer  he  ceases  to  be  within  the  literal  construction  of  the  Constitution. 
In  America  the  only  judgment  rendered  is  removal  from  office  as  the  principal  with  the  in- 
cident of  perpetual  disqualification  to  hold  office,  and  the  Constitution  provides  that  the  pun- 
khment  of  the  offender  shall  take  place  as  if  the  impeachment  had  been  had  by  trial  before 
ajniy  andajudge. 

The  judge  [Mr.  Hoar]  proceeds : 

Now,  for  these  offenses  there  is  provided  in  the  statutes  of  the  United  States  a  punishment 
cf  fine  and  imprisonment,  and  perpetual  disqualification  to  hold  office.  Now,  sir,  this  man 
being  out  of  office,  and  if  fonna  guilty  it  being  impossible  to  get  him  back  into  another,  I 
protest  against  this  hot  haste  without  even  having  the  testimony  printed,  and  determining 
tbe  question  whether  it  is  expedient  that  all  the  authority  of  tbis  House  shall  be  exercised, 
when  it  is  very  likely  that  when  this  evidence  is  printed  it  may  be  found  that  the  House  may 
adopt  the  conclusion  to  which  the  committee  have  arrived  ;  but  it  seems  to  me  unworthy  of 
this  great  occasion,  and  if  I  stand  alone  J  stand  here  to  say  that  this  distinguished  officer 
shoal4  not  be  impeached  in  this  way  under  tbe  previous  question,  without  having  the  evi- 
doiee  in  print  on  wbich  he  is  charged,  without  giving  these  gentlemen  who  are  sworn  to 
sopport  the  Constitution  an  opportunity  to  decide  upon  the  question  on  which  such  a  jurist 
as  Judge  Story  has  expressed  an  opinion. 

Bat  against  this  array  of  authorities,  showing  that  a  private  citizen 
cannot  be  impeached,  the  managers  say  that  Belknap  was  in  office  at 
tbe  time  of  the  impeachment.  It  is  not  denied  that  Belknap  resigned, 
and  bis  resignation  was  accepted  by  the  President,  at  ten  o'clock  and 
twenty  minutes  a.  m.,  March  2, 1876;  nor  is  it  denied  that  the  first  pro- 
ceedings in  the  House  in  relation  to  him  took  place  after  three  p.  m.  of 
that  day.  Bat  the  managers  say  that,  in  legal  contemplation,  he  was 
in  office  at  the  time  of  impeachment,  because  the  law  will  not  notice 
fractions  of  a  day ;  and,  second,  that  he  resigned  to  evade  impeachment, 
and  therefore  was  in  office  for  the  purpose  of  impeachment  after  his 
resignation  was  accepted. 

Fractions  of  a  day !    I  did  not  suppose  this  case  would  be  determined 
on  a  question  of  special  pleading,  or  a  fiction  of  law,  until  I  heard  the 
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argument  of  the  learned  manager  [Mr.  Lord]  yesterday.  I  supposed 
we  could  strike  through  the  fog  and  place  our  feet  upon  the  solid  rock 
of  jurisdiction.  But  the  managers  propose  to  hold  us  by  a  fiction. 
They  maintain  that,  although  the  respondent  had  resigned,  and  his  res- 
ignation had  been  accepted,  nevertheless,  this  court  must  decide  that 
he  was  in  office  all  day,  and  until  after  his  impea^chment  on  the  after- 
noon of  that  day,  because  this  court  cannot  distinguish  between  the 
forenoon  and  afternoon  of  a  day. 

Suppose  a  man  is  sentenced  by  a  criminal  court  to  be  hanged  at  two 
p.  m.  of  a  certain  day ;  and  suppose  the  President  pardons  him  at  ten 
a.  m.  of  that  day ;  must  he  be  hanged  at  two  p.  m.  because  the  law 
knows  no  fraction  of  a  day  t  We  have  heard  of  men  being  hanged  on 
the  gallows;  hanged  at  the  yard-arm;  but  we  never  heard  of  a  man 
being  hangea  on  the  fraction  of  a  day. 

Suppose  in  time  of  war  the  colonel  of  a  regiment  ia  relieved  from  duty, 
or  his  resignation  accepted  at  nine  o'clock  in  the  morning,  and  at  four 
p.  m.  of  the  same  day  the  regiment  is  engaged  in  battle ;  could  the 
colonel  be  court-martialed  because  he  was  not  at  the  head  of  his  regi- 
ment at  four  o'clock  ? 

But  having  answered  the  managers  on  the  substance  of  their  claim  of 
jurisdiction,  we  shall  not  yield  to  their  fictions. 

Broom's  Legal  Maxims,  page  122,  says  : 

It  has  indeed  been  affirmed  as  a  broad  general  principle  that  **  the  truth  is  always  to  pre- 
Tail  aeainst  fiction,**  and  hence,  althoueh  for  some  purposes  the  whole  assizes  are  to  be  con- 
sidered as  one  leeal  day,  **  the  court  is  oonnd,  if  required  for  the  purpose  of  doing  substau* 
tial  justice,  to  take  notice  that  such  legal  day  consists  of  several  natural  days,  or  even  of  a 
fraction  of  a  day."  Evidence  may  therefore  be  adduced  to  show  that  an  assignmeut  of  his 
goods  by  a  felon,  bona  fide  made  for  a  good  consideration,  after  the  commission-day  of  the 
assizes — 

That  is  the  term — 

was  in  truth  made  before  the  day  on  which  he  was  tried  and  convicted,  and  on  proof  of  such 
fact  the  property  will  be  held  to  have  passed  by  the  assignment. 

This  matter  is  very  fully  discussed,  exhaustively  so,  in  12  Common 
Bench  Reports,  at  page  55,  the  case  of  Whitaker  vs.  Wisbey.  Maule, 
judge,  in  stating  the  opinion,  says : 

This  case  has  been  argued  before  us  in  a  very  learned  and  elaborate  manner.  Eveiy  au- 
thority which  could  have  the  remotest  possible  bearing  upon  the  subject  has  been  referred 
to ;  but  I  must  own  that  I  have  not  throughout  entertainea  the  slightest  doubt.  The  action 
was  in  trover,  to  which  there  was  a  plea  of  not  possessed.  The  plaintiff  claimed  the  goods 
in  (Question  under  a  deed  of  assignment  executed  on  the  20th  of  March,  1851,  b^  '(homas 
Whitaker,  the  plaintiff's  brother.  It  appeared  that  Thomas  Whitaker,  the  assignor,  and 
George  Whitaker,  his  father,  were  tried  and  convicted  of  felony  at  the  last  spring  assises  for 
the  county  of  Cambridge ;  that  the  commission-day  of  the  assizes  was  the  ]9tb  of  March ;  and 
that  the  trial  and  conviction  of  the  prisoners  took  place  on  the  22d.  The  substantial  defend* 
ants  in  this  action  were  the  corporation  of  Cambridge,  who  claimed  as  grantees  of  the  goods 
and  chattels  of  felons  convict,  &.c.  It  was  found  oy  the  jury  that  the  convevance  under 
which  the  plaintiff  claimed  was  executed  bona  fide  and  for  a  valuable  consideration ;  and  he 
had,  no  doubt,  a  good  title,  unless  it  was  taken  away  by  the  assignor's  conviction. 

Then  he  proceeds  to  consider  the  authorities,  and  affirms  the  doctrine 
to  be  found  in  the  syllabus,  which  I  will  read  : 

An  assignment  of  a  felon's  goods,  bona  fide  made  for  a  good  consideration,  after  the  com- 
mission-day of  the  assizes,  but  before  the  day  upon  which  he  was  actually  tried  and  con- 
victed, will  pass  the  property. 

The  particular  point  decided  is  of  no  consequence,  but  it  contains  an 
examination  and  discussion  of  all  the  modern  cases  on  the  subject.  The 
question  came  before  Judge  Story,  (2  Story's  Reports,  571,)  a  case  remark- 
able for  the  clear  manner  in  which  the  question  was  presented  to  the 
court.    The  syllabus  of  the  case  is  this : 
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The  doctrine  tbat  in  law  there  is  no  fraction  of  a  day,  is  a  mere  legal  fiction,  and  is  true 
odIt  in  respect  to  cases  where  it  will  promote  right  and  justice. 

oy  the  Uonstitation  of  the  United  States,  eveiy  bill  takes  effect  as  a  law  from  the  time 
when  it  is  approved  bj  the  President,  and  then  its  effect  is  prospective  and  not  retrospec- 
tire. 

A  petition  for  the  benefit  of  the  bankmnt  act  was  filed  in  the  district  court  on  the  3d  daj 
of  March,  1843,  about  noon ;  the  act  of  tne  3d  of  March,  1843,  repealing  the  bankrupt  act, 
pamed  Congress,  and  was  approved  by  the  President,  late  in  the  evening  of  the  same  day. 
Beid,  that  tbe  court  had  jurisdiction  of  the  petition  at  the  time  when  it  was  filed  and  acted 
upon,  and  that  it  had  full  jurisdiction  to  entertain  all  proceedings  thereon  to  the  close  thereof, 
accurding  to  the  provisions  of  the  bankrupt  act 

I  shonld  say  here  that  the  repealing  act  saved  all  cases  and  permitted 
them  to  proceed  to  final  termination,  which  were  commenced  before  the 
repeal  of  the  act.  This  petition  was  filed  aboat  noon.  The  act  was  not 
repealed  till  late  in  the  evening,  and  Jndge  Story  held  that  he  would 
take  notice  of  the  fraction  of  the  day,  and  sustain  the  proceeding — ^the 
jarisdictioii  of  the  ct>nrt.  This  decision  contains  a  fall  examination  of 
all  tbe  aathorities  on  the  qnestion. 

II.  I  come  now  to  the  question  of  the  materiality  of  the  issues  of  fact 
joined  in  this  case  upon  pleadings  subsequent  to  the  articles  of  impeach- 
ment; or,  to  state  the  question  in  different  terms,  if  a  private  citizen 
cannot  be  impeached  for  offenses  committed  in  an  office  previously  held 
by  him,  or  during  the  time  he  held  a  public  office,  can  he  be  amenable 
to  impeachment,  provided  he  resigned  the  office  for  the  purpose  of  evad- 
ing impeachment? 

In  general,  it  may  be  said  that  the  legal  effect  of  an  act  which  one 
has  a  right  to  perform,  and  does  perform,  cannot  be  affected  by  the  mo- 
tive which  induced  its  performance.  The  respondent  was  Secretary  of 
War,  and  on  the  2d  day  of  March,  1876,  at  10.20  a.  m.,  he  resigned,  and 
the  President  accepted  his  resignation.  It  will  be  conceded  that  from 
that  moment  he  was  ont  of  the  office  and  became  a  private  citizen.  The 
consequences  which  result  from  Jiis  leaving  the  office  and  becoming  a 
private  citizen  attach  absolutely  to  the  resignation  and  acceptance. 
Whether  he  resigned  because  he  was  weary  of  the  office,  dissatisfied 
with  the  compensation,  or  because  he  no  longer  wished  to  perform  the 
duties  and  meet  the  responsibilities  and  incur  the  liabilities  incident  to 
a  public  officer,  is  immaterial  as  regards  the  effect  or  consequence  of  his 
resignation.  If,  as  I  have  endeavored  to  show,  no  one  who  is  a  private 
citizen  can  be  subject  to  impeachment,  then  the  only  material  question 
is  whether  or  not  Belknap  ceased  to  be  Secretary  of  War  on  the  2d  of 
March,  at  10.20  in  the  forenoon,  and  became  a  private  citizen.  If  the 
resignation  waa  only  pretended,  not  actual ;  if  what  took  place  between 
htm  and  the  President  was  a  mere  sham  and  did  not  vacate  the  office  of 
Secretary  of  War,  then,  of  course,  he  remained  Secretary  of  War  and 
subject  to  impeachment ;  and  if  this  court  should  sustain  jurisdiction 
npon  the  ground  that  what  took  place  did  not  vacate  the  office,  and  on 
the  final  trial  shonld  acquit  Belknap  of  these  charges,  it  would  follow 
tbat  Belknap,  never  having  ceased  to  be  Secretary  of  War  and  being 
acqaitted  of  the  charges,  is  Secretary  of  War  still,  and  he  must  be  re- 
instated in  the  office.  This  is  a  reductio  ad  absurdum.  For,  proceeding 
npon  the  resignation  as  a  fact,  the  President  has  nominated  and  the 
Senate  confirmed  Mr.  Taft  as  successor  to  an  office  rendered  vacant  by 
Belknap's  resignation. 

Tbe  principle  that  the  consequences  of  an  act  legally  performed  at- 
tach to  its  importanc3,  without  regard  to  the  motives  which  induced  it, 
is  settled  by  the  Supreme  Court  in  McDonald  vs,  Smalley  and  others,  1 
Peters,  320.  The  Constitution  and  laws  give  the  Federal  courts  juris- 
diction over  controversies  between  citizens  of  different  States.    McAr- 
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thur,  a  citizen  of  Ohio,  claimed  title  to  a  piece  of  land  in  that  State  which 
was  also  claimed  by  other  citizens  of  that  State.  Owing  to  a  conflict  of 
decisions  between  the  State  courts  of  C  hio  and  the  circuit  court  of  the 
United  States  for  that  district,  McArthur's  title  would  have  been  held 
void  by  the  State  courts  and  valid  in  the  United  States  court.  And 
McArthur,  to  evade  the  jurisdiction  of  the  State  courts,  conveyed  the 
land  to  McDonald,  a  citizen  of  Alabama,  for  a  stipulated  price,  and  re- 
ceived payment.  Suit  was  brought  by  McDonald  in  the  Federal  court 
for  Ohio,  and  the  jurisdiction  of  the  court  was  contested,  and  denied  by 
that  court,  upon  the  ground  that  the  motive  for  the  conveyance  was  to 
give  the  grantee  a  status  in  the  Federal  court.  The  case  wan  brought  to 
the  Supreme  Court,  wbere  Marshall,  C.  J.,  delivered  the  opinion.  He 
says: 

The  single  inquiry  must  be  whether  the  conreyance  from  McArthnr  to  McDonald  was  real 
or  Bctitious.  *  *  •  The  testimony  shows,  we  think,  a  sale  and'conveyance  to  the  plaint- 
iff which  was  binding  on  both  parties.  •  •  ^  Xhe  motives  which  induced  him  (AfcAr- 
thur)  to  make  the  contract,  whether  justifiable  or  censurable,  can  have  no  influence  on  its 
validity.  They  were  such  as  had  sufficient  influence  with  himself,  and  he  had  a  right  to  act 
upon  tiiem. 

And  the  court  held  that  jurisdiction  attached  after  the  conveyance, 
without  regard  to  the  motives  which  induced  the  conveyance.  This 
principle  was  repeated  in  Smith  vs.  Camochan,  7  Howard,  page  198. 

Suppose  two  citizens  of  the  same  State  are  involved  in  an  important 
controversy,  and  one  of  them,  for  the  purpose  of  suing  the  other  in  a 
Federal  court,  removes  to  another  State,  and  commences  suit  in  the 
Federal  court  of  the  State  from  which  he  removed,  is  it  not  manifest 
that  the  only  question  which  could  affect  the  jurisdiction  would  be 
whether  his  removal  was  real  or  only  colorable  ?  If  he  had  in  fact  be- 
come a  citizen  of  the  other  State,  his  right  to  sue  in  the  Federal  court 
could  not  be  questioned.  If,  on  the  contrary,  he  had  only  pretended  to 
remove,  and  had  not  actually  removed,  then  he  would  remain  a  citizen  of 
the'  former  State,  and  be  incapable  of  invoking  Federal  jurisdiction. 
Many  years  ago  one  of  the  honorable  managers,  [Mr.  Lynde,]  then  a 
patriarch,  and  myself,  a  neophyte  in  the  profession,  in  our  own  State, 
were  retained  for  a  client  in  a  controversy  with  a  railroad  company  of 
that  State.  Under  professional  advice,  the  soundness  of  which,  I  be- 
lieve, never  was  questioned,  he  removed  to  Illinois,  and  commenced  and 
successfully  prosecuted  his  suit  in  the  Federal  court  for  Wisconsin.  His 
removal  was  actual,  and  nobody  denied  the  consequence  of  his  citizen- 
ship in  Illinois,  although  everybody  knew  that  he  had  acquired  that 
citizenship  in  order  to  enjoy  the  benefit  which  it  conferred  upon  him  to 
sue  in  the  Federal  court  for  Wisconsin. 

So  in  this  case,  Belknap  having  actually  resigned,  and  his  reijsigna- 
tion  having  been  accepted,  so  as  to  vacate  the  office,  as  matter  of  fact; 
having  laid  aside  his  official  character,  and  resumed  that  of  a  private 
citizen,  is  entitled  to  enjoy  all  the  rights,  privileges,  and  immunities 
pertaining  to  private  citizenship ;  not  the  least  of  which,  I  reckon,  is  ex- 
emption from  the  criminal  jurisdiction  of  this  court.  And  hence  it  fol- 
lows that  the  issues  of  fact  joined  in  this  cause,  as  to  whether  or  not  he 
resigned,  and  resumed  the  character  of  a  private  citizen  for  the  pur- 
pose of  enjoying  the  immunity  belonging  to  it,  are  immaterial  to  the 
proper  determination  of  this  cause. 

III.  Can  the  Houseof  Representatives  support  the  jurisdiction  of  this 
court  by  new  matter  alleged  in  its  pleadings  subsequent  to  the  articles 
of  impeachment? 

This  court  can  only  acquire  jurisdiction,  in  a  proceeding  of  impeach- 
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meiit,  by  articles  presented  by  the  House,  showing  a  case  of-impeach- 
able  criminality ;  that  is,  a  case  where  the  act  complained  of  is  impeach- 
able, and  the  actor  subject  to  impeachment.  In  other  words,  the  arti- 
cles must  be  such  as  to  require  no  aid  from  subsequent  pleadings.  In 
this  case  the  articles  describe  the  respondent  as  ^'  late  Secretary  of 
War.''  Within  the  strictness  of  allegation  required  by  common-law 
criminal  courts  such  desoriptio  personce  would  not  be  equivalent  to  an 
allegation  that  he  was  no  longer  in  that  office.  Therefore,  and  to  meet 
the  view  sometimes  entertained  that  a  citizen  holding  one  office  may  be 
impeached  for  misconduct  in  another,  we  interposed  the  plea  to  the 
jorisdiction,  stating  affirmatively  that,  at  the  time  of  impeachment,  the 
respondent  was  not  an  officer  of  the  United  States.  He  was  im- 
peached at  the  bar  of  the  Senate — ^if  formal  announcement  that  articles 
would  be  presented  against  him  is  an  impeachment— on  the  2d  day 
of  March,  A.  D.  1876.  Some  of  the  articles  charged  that  he  continued 
to  be  Secretary  of  War  to  or  until  (I  forget  which)  the  2d  day  of  March. 
This  excludes  the  2d  day  of  March  from  his  holding  office  ;  therefore,  if 
we  are  right  in  contending  that  only  a  person  holding  office  can  be  im- 
peached, the  articles  fail  to  show  a  case  within  jurisdiction. 

And  I  think  it  would  have  been  safe  for  us  to  demur  to  the  ai  tides. 
But  not  wishing  to  take  risks  upon  a  technical  construction,  we  thought 
it  safer  to  plead  affirmatively  the  fact  that  the  respondent  was  not  hold- 
ing any  office  at  the  time  of  impeachment.  Undoubtedly,  to  any  plea 
of  the  respondent  in  confession  and  avoidance  of  the  articles,  the  pros- 
ecution might  have  replied  in  confession  and  avoidance ;  but  not  so  to  a 
plea  which,  in  substance,  is  a  denial  of  any  fact  which  should  have 
been  stated  in  the  articles,  to  show  jurisdiction.  If  the  articles  them- 
selves are  deficient  in  not  stating  any  fact  necessary  to  entire  jurisdic- 
tioD,  jurisdiction  of  the  offense  and  the  offender,  then  this  court  never 
acquired  jarisdiction. 

It  results  from  the  fact  that  this  court  has  only  a  special  jurisdiction, 
that  the  first  pleading  must  show  a  case  within  the  jurisdiction.  This 
was  held  with  regard  to  jurisdiction  of  circuit  courts  of  the  United  States 
io  Brown  vs.  Keene,  8  Peters,  112 ;  Jackson  vs.  Ashton,  8  Peters,  148 ; 
Hodgson  V8,  Bowerbank,  5  Cranch,  303;  Mossman  vs.  Higginson,  4  Dal- 
las, 12;  and  Jackson  vs.  Tweutyman,  2  Peters,  136. 

The  honorable  manager  [Mr.  Lord]  yesterday  referred  us  to  two 
cases— 2  Chitty's  Reports,  367,  and  2  Maule  &  Selwyn,  75.  These 
were  actions  of  quo  warranto^  that  is,  civil  suits  to  try  the  title  to  an 
office,  to  be  followed  by  a  judgment  for  damages  and  costs.  The  court 
held,  what  everybody  would  concede,  that  resignation  did  not  preclude 
final  judgment. 

One  Senator  at  least,  Senator  Howe,  will  remember  a  somewhat  re- 
markable case  of  this  kind  in  our  own  State,  where  he  happened  to  be 
on  the  winning,  and  myself  on  the  losing,  side.  I  refer  to  the  case  State 
oa  the  relation  of  Bashford  vs.  Barstow.  In  this  case,  after  the  court 
had  declared  its  jurisdiction,  the  attorney-general  came  into  court  and 
filed  a  discontinuance. 

But  the  court  held  that  the  case  was  really  a  civil  cause,  in  favor 
of  the  relator,  against  Barstow,  who  was  in  possession  of  the  ofiice ; 
that  the  State  had  no  interest  in  the  question,  and  was  only  a  formal 
party. 

Tbe  learned  manager  also  asserted  that  in  a  criminal  cause  there  could 
be  no  such  thing  as  a  replication  and  rejoinder.  If  he  will  take  the 
trouble  to  examine  Wentworth's  Pleadings  he  will  find  that  he  is  in  er- 
ror; and  if  he  will  examine  Archbold's  Criminal  Pleadings  he  will  find 
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the  very  forms  from  which  we  have  drawn  our  pleadings  subsequent  to 
the  plea  in  abatement. 

Senators,  I  have  performed  my  duty  in  the  argument  of  this  question  ; 
and  have  but  to  thank  you  for  the  patient  attention  you  have  given 
me.  I  consider  this  the  most  important  question  ever  submitted  to  a 
court  in  the  United  States.  If  we  would  avoid  the  convulsions  which 
disturb  and  disgrace  South  American  republics,  this  jurisdiction  must  be 
denied. 

If,  in  the  revolutions  which  occur  in  politics,  an  administration  is  not 
only  to  be  driven  from  power,  but  subjected  to  impeachment ;  if  politi- 
cal overthrow  is  to  be  followed  by  criminal  convictions  and  political 
disfranchisement,  at  the  bands  of  an  incoming  administration,  which  is 
to  take  its  course  in  office,  and  in  turn  to  be  subjected  to  like  disgrace 
and  condemnation,  it  will  not  be  long  until  impeachments,  instead  of  be- 
ing the  nation's  great  effort  to  punish  enormous  offenders  in  the  inter- 
ests of  the  people,  will  be  degraded,  and  only  perform  the  office  of  the 
guillotine  upon  displaced  statesmen. 

The 'PuBBiDm^T  pro  tempore.  The  managers  will  proceed.  Senators 
will  please  give  their  attention. 

Mr.  Manager  Knott.  If  the  court  please,  Mr.  President,  in  a  gov- 
ernment instituted  by  a  free  people  for  the  preservation  of  their  own 
liberties,  the  protection  of  their  own  interests,  and  the  promotion  of 
their  own  prosperity,  it  is  certainly  a  matter  of  paramount  consequence 
that  the  amplest  possible  provision  should  be  made  for  securing  the 
purity  and  efficiency  of  its  administration,  not  only  by  the  prompt  re- 
moval of  those  who  may  be  guilty  of  criminal  misconduct  in  office,  but 
if  necessary  by  signalizing  their  infamy,  as  Mr.  Hamilton  felicitously  ex- 
presses it  in  one  of  his  essays  in  the  Federalist,  *'  by  a  perpetual  ostra- 
cism from  the  esteem,  and  confidence,  and  honors,  and  the  emoluments 
of  their  country.'' 

So  far  as  the  executive  and  judicial  departments  of  our  own  Govern- 
ment are  concerned,  it  is  evident  that  the  framers  of  our  Federal  Con- 
stitution intended  to  accomplish  this  important  end  through  the  various 
provisions  relating  to  the  subject  of  impeachment  contained  in  that  in- 
strument ;  and  the  real  question  now  under  consideration  is,  whether 
they  failed  to  accomplish  that  object  or  not ;  whether  the  means  devised 
by  them  for  that  purpose  are  sufficient  to  enable  the  people  of  this  coun- 
try, acting  through  their  regularly-constituted  authorities,  to  preserve 
the  purity  and  maintain  the  integrity  of  their  own  Qovernment,  or 
whether  those  means  are  so  ill-adapted  to  the  great  end  designed,  so 
utterly  and  ridiculously  inadequate,  in  fact,  that  any  official  criminal,  na 
matter  how  flagitious  his  conduct  may  be,  can  literally  set  them  at  defi- 
ance. In  a  word,  whether  you  exercise  the  functions  devolved  upon 
you  to-day  as  the  highest  court  known  to  our  Grovernment  by  virtue  of 
a  constitutional  power,  or  merely  at  the  will  and  pleasure  of  the  accused. 
For,  sir,  these  are  the  elements  of  the  proposition  now  seriously  intro- 
duced and  gravely  insisted  upon  here — that  a  party  may  be  goilty  of  any 
criminal  misconduct  in  office,  and  evade  the  penalty  prescribed  for  his 
crimes  by  the  simple  act  of  resignation. 

The  mere  statement  of  such  a  proposition  is  sufficient  to  indicate  the 
gravity  of  its  nature,  and  perhaps  it  is  not  too  much  to  say  that  one  of 
greater  importance  or  of  profounder  interest  could  not  be  presented  for 
the  consideration  of  this  exalted  tribunal.  However  disreputable  the 
offenses  may  be  which  are  charged  against  the  defendant,  however  muck 
he  may  deserve  the  execration  of  his  fellow-men  if  those  accusations 
are  proven  to  be  true,  the  mere  question  of  his  guilt  or  innocence  sinks 
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iato  ioslgnificance  wlien  compared  with  the  ooe  ander  immediate  dis- 
eassioD,  not  only  becaase  the  latt43r  calls  iu  qaestioil  one  of  the  most  im- 
portant prerogatives  of  the  House  of  Representatives  as  well  as  one  of 
the  highest  powers  of  the  Senate ;  not  merely  because  it  denies  the 
power  of  the  people  to  protect  and  maintain  the  parity  and  the  integrity 
of  their  Government  in  the  amplest  manner  prescribed  iu  their  Gonsti- 
tatiou,  but  because  it  has  now  for  the  first  time  to  be  authoritatively  de- 
termined, and  because  that  determination,  whatever  it  may  be,  will 
staud  as  a  precedent  through  all  coming  time,  or  at  least  until  the  na- 
ture and  character  of  our  institutions  shall  have  been  completely  trans- 
formed. 

It  is  true,  sir,  that  a  somewhat  similar  question  was  raised  in  the  very 
first  impeachment  which  occurred  after  the  adoption  of  our  Federal 
Constitution — the  case  to  which  such  frequent  allusion  has  been  made 
since  the  institution  of  the  present  proceedings.  I  allude,  of  course,  as 
the  Senate  well  understand,  to  the  case  of  Blount,  who  was  impeached 
in  1798  for  conduct  inconsistent  with  his  station  and  duties  as  a  Senator 
of  the  United  States;  but  in  that  case  the  point  was  but  feebly  insisted 
upon,  and  never  decided  by  the  Senate  at  all ;  the  whole  case  having 
turned,  as  this  court  well  understands,  upon  the  point  that  a  Senator  of 
the  United  States  was  not,  in  the  contemplation  of  the  Constitution, 
amenable  to  the  process  of  impeachment  under  any  circumstances  what- 
ever. I  may  add,  however,  that  even  the  decision  of  that  point  has  not 
been  accepted  by  some  of  the  ablest  commentators  upon  the  Constitu- 
tion as  sufllcient  authority  to  establish  a  principle ;  not  only  because  it 
was  the  decision  of  a  divided  court,  14  to  11,  but  because  the  arguments 
by  which  it  was  sought  to  be  sustained,  so  far  as  they  have  been  pre- 
served, appear  to  be,  to  say  the  least  of  them,  more  technical  and  spe- 
cious than  sound.  But  so  far  as  the  question  at  bar  is  concerned,  the 
Blount  case  cuts  no  figure  as  authority  at  all,  for  the  reason  I  have  stated — 
that  it  was  not  adjudicated  by  the  court  at  all.  The  only  adjudication 
from  which  anything  resembling  a  legitimate  analogy  to  the  point  under 
discussion  may  be  drawn,  is  the  case  to  which  frequent  allusion  has  also 
been  made  by  both  the  learned  counsel  for  the  respondent,  that  of  Judge 
Barnard,  of  New  York ;  and  their  remarks  and  my  own  upon  that  case 
may  serve  as  illustration  of  how  very  widely  lawyers  upon  the  opposite 
sides  of  the  same  case  may  difi^er  in  their  views  in  regard  to  authorities 
adduced. 

If  the  court  will  pardon  me,  I  will  call  attention  as  briefly  as  I  can  to 
the  point  in  that  case  which  bears  some  analogy  to  the  question  now 
under  consideration.  Barnard  was  impeached  as  a  judge  of  the  supreme 
court  of  the  State  of  New  York  during  his  second  term  of  service  in 
that  office.  In  eleven  out  of  the  thirty-eight  articles  of  impeachment 
preferred  against  him  he  was  accused  of  malconduct  committed  during 
his  former  term,  which,  as  a  matter  of  course,  had  expired  before  the 
articles  of  impeachment  were  preferred.  To  these  eleven  articles  he  in- 
terx>osed  a  plea  to  the  jurisdiction  of  the  court  upon  precisely  the  ground 
taken  by  the  counsel  for  the  respondent  in  this  cause,  that  the  tenure  of 
office  during  which  those  offenses  were  committed  having  expired  his 
amenability  to  impeachment  for  those  offenses  expired  with  it.  That 
was  the  point  made ;  that  the  very  moment  his  term  of  office  expired  by 
lapse  of  time,  that  very  moment  the  jurisdiction  of  the  assembly  to  pre- 
fer articles  of  impeachment  against  him  and  of  the  high  court  of  impeach- 
ment of  New  York  to  try  him  was  gone.  And  it  should  be  borne  in 
mind  that  upon  the  trial  of  the  issue  raised  upon  that  plea-matter  of 
Phil.  C.  Fuller,  which  has  been  dwelt  upon  with  considerable  unction  by 
10  B 
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both  the  learned  coansel  on  the  other  side,  was  brought  fully  into  re- 
view and  deliberately  repudiated  and  overruled  by  the  highest  court  of 
the  very  State  in  which  it  occurred,  and  in  the  lower  house  of  the  legis- 
lature the  resolutions  that  have  been  insisted  upon  here  as  authority 
upon  the  point  under  consideration  were  offered.  A  Senator  very  perti- 
nently inquired  upon  yesterday  whether  the  resolutions  reported  iu  the 
case  of  Fuller  and  which  had  been  referred  to  by  the  learned  counsel 
had  been  adopted  by  the  house  in  which  they  were  offered.  The  learned 
counsel  was  unable  to  give  the  Senator  the  desired  information,  and  so 
am  I,  because  I  have  not  considered  the  question  of  sufficient  impor- 
tance to  investigate  it,  simply  for  the  reason  that,  whether  adopted 
or  not,  the  doctrine  they  announced  was  distinctly  and  deliberately  repu- 
diated and  overruled  by  the  only  court  in  which  they  were  ever  cited  as 
authority  before  this,  and  that,  too,  by  the  highest  court  in  the  State  io 
which  the  transaction  took  place,  aud  upon  an  issue  almost  precisely  sim- 
ilar to  the  one  at  bar. 

The  plea  to  the  jurisdiction  in  that  case  as  to  the  eleven  articles  I  have 
referred  to  was,  after  elaborate  argument,  overruled  by  a  vote  of  23  to 
9 ;  nineteen  senators  and  four  judges  of  the  court  of  appeals  holding 
that  a  party  could  be  impeached  notwithstanding  the  expiration  of  the 
term  of  office  in  which  he  committed  the  offense,  against  the  votes  of  six 
senators  and  three  judges  who  held  that  he  was  not  so  impeachable. 

There,  sir,  is  the  whole  of  the  Barnard  case,  so  far  as  there  is  any- 
thing in  it  applicable  to  the  question  under  discussion.  1  will  add,  how- 
ever, that  the  most  cogent  reason  urged  by  counsel  in  support  of  the  plea 
to  the  jurisdiction  in  that  case,  as  it  seems  to  me,  was  that  the  office 
held  by  the  accused  was  an  elective  office ;  that  the  people  themselves 
had  it  directly  in  their  own  power  to  preserve  its  purity  by  refusing  to 
re-elect  a  man  who  had  abused  their  confidence  and  betrayed  his  trust 
by  the  perpetration  of  official  crimes ;  that  thfCy  had  condoned  his  offenses 
if  he  were  in  fact  really  guilty,  and  that  the  court  of  impeachment  had 
no  authority  consistently  with  the  theory  of  government  in  that  State 
to  countervail  the  will  of  the  mtgority  by  removing  a  man  from  office 
for  offenses  alleged  to  have  taken  place  before  his  election  and  of  which 
the  electors  were  supposed  to  be  aware  when  they  elected  him. 

If,  therefore,  the  decision  in  that  case  is  entitled  to  any  consideration 
whatever  as  authority  here,  it  derives  additional  weight  from  the  fact  that, 
in  that  instance,  the  people  had  the  power  to  protect  themselves  at  the 
ballot-box ;  notwithstanding  which,  the  court  intervened,  and,  in  order 
to  maintain  the  purity  of  an  office  intended  for  the  protection  of  their 
interests,  convicted  and  removed  an  officer  therefrom,  on  account  of 
crimes  committed  before  his  election,  and  which,  so  far  as  their  votes 
could  do  it,  had  been  by  them  condoned;  whereas  in  the  case  at  bar  the 
only  security  the  people  can  have  is  in  the  conviction  aud  disqualification 
of  the  accused,  if  he  should  be  proved  to  be  guilty  of  tbe  crimes  alleged 
against  him. 

I  apprehend,  however,  that  the  question  now  under  consideration 
will  be  settled  upon  its  own  peculiar  grounds ;  that  it  will  be  determined 
not  by  what  the  framers  of  the  Constitution  did  not  do  in  convention, 
but  by  what  they  did ;  not  by  what  they  omitted  to  express  upon  the 
face  of  the  instrument  framed  by  them,  but  by  what  they  there  declared 
should  be  the  fundamental  law  of  the  land.  In  a  word,  that  it  will  be 
determine«l  upon  a  fair  and  reasonable  construction  of  the  various  pro- 
visions of  the  Constitution  relating  to  the  subject  of  impeachment,  con- 
sidered as  component  parts  of  a  plan  of  government  instituted  by  the 
people  themselves  for  the  promotion  of  the  general  good ;  that  the  object 
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and  purpose  for  wbiob  those  provisions  were  enacted  will  he  kept  con- 
stantly and  distinctly  in  yiew ;  and  that  the  language  in  which  they  are 
expressed  will  receive  at  yoar  hands  soch  a  constraction  as  will  promote 
and  not  defeat  those  objects  and  purposes ;  that  no  theory  which  may 
be  predicated  upon  any  isolated  provision  will  be  permitted  to  counter- 
vail the  general  intent  of  the  whole. 

These  views,  which  I  think  are  fairly  deducible  from  leading  decisions 
in  th6  Supreme  Court  of  the  United  States,  are  expressed  far  more  suc- 
cinctly, far  more  elegantly,  and  far  more  forcibly  than  I  have  the  capac- 
ity to  express  in  section  419  of  Mr.  Story's  Gommentaries  upon  the 
Constitntion,  to  which  I  beg  leave  to  call  attention.  After  having  re- 
viewed a  number  of  leading  cases  upon  constitutional  construction,  he 
says: 

^  419,  (4.)  From  the  foregoing  consideratioos  we  deduce  the  oonclasion  that,  as  a  frame  or 
fimdameiital  law  of  government,  the  Constitution  of  the  United  States  is  to  receive  a  reason- 
able interpretation  of  its  language  and  its  power,  keeping  in  view  the  objects  and  purposes 
fcr  which  those  powers  were  conferred.  By  a  reasonable  interpretation,  we  mean  that,  in 
case  the  words  are  susceptible  of  two  different  senses — the  one  strict,  the  other  more  en- 
larged— that  ahonld  be  adopted  which  is  most  consonant  with  the  apparent  objects  and  in^i 
of  the  Confltitntion ;  that  which  will  give  efficacy  and  force,  as  a  government,  rather  than 
that  which  will  impair  its  operations  and  reduce  it  to  a  state  of  imbecility.  Of  course  we  do 
lot  mean  thai  the  worda  for  this  puTpoae  are  to  be  strained  beyond  their  common  and  natoral 
MDse:  but,  keeping  within  that  limit,  the  exposition  is  to  have  a  fair  and  just  latitude*  so  aa 
on  the  one  hana  to  avoid  obvious  mischief  and  on  the  other  hand  to  promote  the  public  good. 

I  will  not  consume  the  time  of  Senators  or  abuse  their  patience  by< 
an  attempt  at  an  idle  and  unnecessary  display  of  irrelevant  learning, 
but  with  these  principles  in  view  will  simply  ask  the  indulgence  of  the 
Senate  while  I  read  the  various  provisions  of  the  Constitution  relative 
to  this  subject  in  the  order  in  which  they  should  be  collated  if  they  are 
to  be  considered  as  a  systematic  whole ;  and  in  my  comments  upon  them 
I  do  not  wish  to  be  understood  that  the  House  of  Bepresentatives,  which 
I  in  part  represent  here,  and  very  imperfectly  at  that,  shall  be  held  re- 
sponsible for  or  in  any  manner  bound  by  anything  I  shall  say.  It  may 
be  true,  as  argued  by  the  learned  counsel,  that  Mr.  Lawrence  consti- 
tnted  the  soul  and  essence  of  the  Fortieth  Congress,  and  because  he  saw 
proper  of  his  own  volition  and  for  his  own  amusement  or  improvement 
to  supply  the  honorable  managers  of  the  impeachment  of  President  John- 
son with  a  vast  array  of  authorities,  whether  relevant  or  irrelevant,  that 
therefore  not  only  the  Fortieth  Congress  but  all  subsequent  Congresses 
are  bound  to  admit  everything  contained  in  his  collation  of  adjudged 
cases  as  law.  1  will  not  dispute  that  proposition  with  the  learned  coun- 
sel. I  only  desire  to  say  that,  so  far  as  I  am  concerned,  I  do  no  wish  to  be 
Qoderstood  as  being  the  House  of  Bepresentatives  myself,  or  as  having 
it  in  my  power  or  as  even  wishing  to  estop  them  from  asserting  any 
views  they  may  see  proper  in  opposition  to  my  own  opinions,  either  now 
or  hereafter. 

The  first  provision  on  this  subject  which  locates  the  power  of  inati- 
tating  the  proceedings  by  impeachments  is  the  fifth  clause  of  the  second 
section  of  the  first  article,  and  is  as  follows : 

The  House  of  Representatives    «    *    *    shall  have  the  sole  power  of  impeachment. 

The  second,  which  designates  the  tribunal  in  which  the  trial  shall  be 
had  and  prescribes  certain  general  regulations  with  regard  to  the  pro- 
cedure, is  found  in  the  sixth  clause  of  the  third  section  of  the  same 
article,  and  is  as  follows : 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  silting  for  that 
pQTpose  they  shall  he  on  oath  or  affirmation.    When  tne  President  of  the  United  States  i 
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tried,  the  Chief- Justice  shall  preside;  and  no  person  shall  be  convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present. 

These  are  the  jarisdictional  clauses.  The  fourth  section  of  the  second 
article  prescribes  peremptorily  what  judgment  shall  be  given  upon  im- 
peachment and  conviction  in  certain  particular  cases,  taking  away  from 
the  court  all  discretion  in  that  regard  whatever, in  the  following  terms: 

The  President,  Vice-President,  and  all  ciyil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

The  seventh  clause  of  the  third  section  of  the  second  article,  which 
was  evidently  intended  to  limit  the  extent  of  the  judgment  and  define 
the  boundary  beyond  which  the  court,  in  no  instance,  is  authorized  to 
go,  is  as  follows : 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States  ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
ludgment,  and  punishment,  according  to  law. 

While,  to  conclude  the  whole,  the  last  sentence  of  the  first  clause  of 
the  second  article  places  the  restoration  of  the  party  convicted  forever 
beyond  the  reach  of  executive  clemency,  by  providing  that  the  Presi- 
dent—« 

Shall  have  power  to  grant  reprieves  and  pardons  for  offenses  against  the  United  States, 
except  in  cases  of  impeachment, 

I  have  now  read  everything  contained  in  the  Constitution  in  any 
manner  relating  to  the  subject;  and  if  any  respect  is  to  be  paid  to  the 
language  employed,  as  is  required  by  the  first  and  most  obvious  of  all 
the  rules  of  legal  interpretation,  it  will  be  observed  that  there  is  not  a 
solitary  syllable  in  any  of  the  provisions  to  which  I  have  called  atten- 
tion which  either  expressly  or  by  any  necessary  implication  limits  the 
power  of  the  House  of  Eepresentatives  to  prefer  or  of  the  Senate  to  try 
articles  of  impeachment  to  the  time  during  which  the  party  accused 
shall  remain  in  oflice,  or  to  any  other  time  whatever.  We  may  concede, 
if  we  see  proper,  that  a  person  can  be  impeached  for  no  ofiense  unless 
it  be  committed  while  in  office.  We  may  even  go  further;  we  may  ad- 
jnit  that  the  offense  must  be  under  color  of  the  office  or  in  some  manner 
connected  with  the  discharge  of  official  duty;  but  the  very  moment  the 
impeachable  offense  is  committed,  whatever  that  offense  may  be,  the 
guilty  party  becomes  liable  to  impeachment,  and  there  is  not  a  word  in 
^ny  clause  of  the  Constitution  which  upon  any  reasonable  construction 
can  be  said  to  relieve  him  from  that  liability  upon  the  simple  termina- 
tion of  his  official  service,  whether  it  be  by  resignation  or  otherwise. 
The  very  moment  the  offense  is  committed  the  power  of  the  House  to 
impeach  attaches;  that  very  instant  it  becomes  complete;  and  unless 
there  is  some  positive  provision  of  law  taking  that  power  away  or  limit- 
ing its  exercise  to  some  particular  time  or  by  some  particular  circum- 
stance, it  seems  to  me  that  it  must  necessarily  continue  in  full  until  it 
is  exhausted  upon  the  trial  and  acquittal  or  conviction  of  the  accused, 
whether  he  remain  in  office  or  not. 

Learned  counsel  for  the  defendant,  however,  have  affected  to  discover 
some  such  limitation  in  the  fourth  section  of  the  second  article,  which 
provides  that  "  the  President,  Vice-President,  and  all  civil  officers  of  the 
United  States  shall  be  removed  fi*om  office  upon  impeachment  for,  and 
conviction  of,  treason,  bribery,  and  other  high  crimes  and  misdemean- 
ors ;"  and  in  the  other  provision  which  prescribes  that  judgments  in 
cases  of  impeachment  shall  not  extend  further  than  to  removal  from 
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office  and  disqaalification  to  hold  any  office  of  honor,  trust,  or  profit 
QDder  the  United  States ;  and  they  have  invoked  the  authority  of  Mr. 
Justice  Story  in  aid  of  that  theory,  quoting  section  803 : 

Sec. 803.  As  it  is  declared  in  one  claase  of  the  Constitation  that  ''judgment,  in  cases  of 
impeaehmeDt,  shall  not  extend  farther  than  a  removal  from  office  and  disqnaU6 cation  to 
bold  aoT  office  of  honor,  trust,  or  profit  under  the  United  States ;  "  and  in  another  claase, 
that  **  the  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  re- 
moved from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  or  misdemeanors,*'  it  would  seem  to  follow  that  the  Senate,  on  the  conviction,  were 
boand  in  aU  cases  to  enter  a  judgment  of  removal  from  office,  though  it  has  a  discretion  as 
to  inflicting  the  punishment  of  disqaalification. 

But  why,  may  I  be  permitted  to  ask,  should  it  follow,  or  even  seem  to 
follow,  from  the  premises  laid  down  by  the  learned  commentator,  that 
the  Senate  are  bound  in  all  cases  to  enter  a  judgment  of  removal  from 
office  f  I  grant  that,  if  at  the  time  of  conviction  the  party  convicted  is 
in  office,  all  discretion  is  taken  from  the  Senate ;  by  the  fourth  section 
of  the  second  article  they  are  then  bound  to  remove  him.  But  there  is 
not  a  syllable  in  either  one  of  these  provisions  which,  either  expressly 
or  by  any  necessary  or  reasonable  implication,  takes  away  from  the  Sen- 
ate the  power  to  disqualify,  although  the  power  to  remove  may  have 
been  taken  away  by  the  resignation  of  the  party  accused. 

For  centuries,  and  down  to  a  time  within  the  memory  of  many  Sena- 
tors present,  the  sixth  year  of  the  reign  of  George  lY,  I  believe,  certain 
classes  of  persons  in  England  were  allowed,  upon  being  convicted  of 
particular  felonies,  to  plead  the  benefit  of  clergy,  and  in  case  their 
prayer  were  allowed,  instead  of  being  hanged,  as  they  otherwise  would 
have  been,  the  judgment  prescribed  by  the  statute  was  that  they  should 
be  burned  upon  the  brawn  of  the  thumb  of  the  left  hand.  Now,  if  you 
would  fully  appreciate  the  logic  of  the  text ;  if  you  would  realize  to  its 
utmost  extent  the  force  of  the  position  that  you  cannot  disqualify  be- 
cause yon  cannot  remove,  that  you  cannot  render  a  portion  of  the  judg- 
ment because  you  cannot  the  whole,  you  have  simply  got  to  imagine  the 
Lord  Chief-Justice  of  the  court  of  King's  Bench,  wrapped  in  the  ampli- 
tude of  his  magisterial  gown,  solemnly  announcing  to  a  trembling  cul- 
piit  whose  left  hand  had  been  amputated  that  he  must  go  hang  because 
it  was  a  physical  impossibility  for  the  sheriff  to  apply  the  branding- 
iron  to  the  precise  spot  prescribed  by  law  I  The  commentator  con- 
tinues: 

If^'tben,  there  mnst  be  a  judgment  of  removal  from  office,  it  would  seem  to  follow  that  the 
Constitation  contemplated  that  the  party  was  still  in  office  at  the  time  of  in7peachment.  If 
he  was  not,  his  offense  was  still  liable  to  be  tried  and  panished  in  the  ordinary  tribunals  of 
jostice. 

Certainly  it  would  seem  to  follow,  if  the  party  was  in  office,  that  the 
Constitution  contemplated  that  he  should  be  removed  upon  conviction^ 
for  that  is  precisely  what  the  Constitution  prescribes.  It  is  evident 
that  this  learned  writer  has  simply  transposed  the  terms  of  the  propo- 
sition. Had  he  said,  <<  if,  then,  the  party  was  still  in  office  at  the  time 
of  impeachment,  it  would  seem  to  follow  that  there  must  be  a  judgment 
of  removal  from  office,"  he  would  have  sa:d  precisely  what  the  Consti- 
tution says ;  only  that  and  nothing  more ;  and  he  would  have  conveved 
precisely  the  idea  intended  to  be  conveyed  by  the  framers  of  the  Con- 
stitution in  employing  that  language.    He  proceeds : 

And  it  might  be  argned  with  some  force  that  it  would  be  a  vain  exe  'cise  of  antbority  to- 
txy  a  delinquent  for  an  impeachable  offense,  when  the  most  impor'a  it  object  for  which  the 
remedy  was  given  was  no  longer  necessary  or  attainable. 

Certainly,  it  might  be  argued  with  some  force,  if  it  were  true  that 
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tbe  ouly  object,  as  ai^ued  by  learned  coansel  on  the  other  side,  or  even 
the  most  important  object  of  an  impeachment,  was  simply  the  removal 
of  tbe  official  criminal  ftom  office.  Bat  sach,  I  apprehend,  is  not  by 
any  means  tbe  only  or  the  most  important  object  to  be  attained  by  this 
mode  of  procedore,  as  we  shall  presently  see. 

And  although  a  judgment  of  disqualification  mig^ht  still  be  pronounced,  the  lanf^uagre  of 
the  Constitution  may  create  some  doubt  whether  it  can  be  pronounced  without  being 
coupled  with  a  removal  from  office. 

Of  course  not.  K  yon  pronoance  a  judgment  of  disqaalificatiou  ab- 
solute, that  ipso  facto  removes  the  delinquent  from  office ;  there  can  be 
no  doubt  about  that. 

There  is  also  much  force  in  the  remark  that  an  impeachment  is  a  proceeding  purely  of  a 
political  nature.  It  is  not  so  much  designed  to  punish  an  offender,  as  to  secure  the  State 
afi^inst  gross  ofBdal  misdemeanors.  It  touches  neither  his  person  nor  his  property,  bat  sim- 
ply divests  him  of  his  political  eapadty. 

This  closing  sentence  suggests  directly  what  it  seems  to  me  is  the 
pivotal  idea  on  which  the  question  under  discussion  must  turn,  and  that 
is,  what  is  the  real  object  and  purpose  of  impeachment  f 

Mr.  President,  I  dislike  exceedingly  to  ask  the  favor  at  the  hands  of 
the  Senate,  but  I  am  really  suffering  such  physical  pain  that  it  would 
be  a  great  accommodation  to  me  if  the  court  would  adjourn. 

Mr.  Edmunds.  I  move  that  the  Senate  fitting  for  this  trial  adjourn  ; 
and  that  by  the  rules  will  be  until  twelve  o'clock  to-mojrrow,  rather  than 
half  past  twelve  o'clock.    This  will  save  half  an  hour. 

The  Pbesidbnt  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Vermont. 

The  motion  was  agreed  to  5  and  the  Senate  sitting  for  the  trial  of 
the  impeachment  adjourned. 


Satubday,  May  6, 1876. 

The  President  »ro  tempore  having  announced  that  the  time  had  ar- 
rived for  the  consideration  of  the  articles  of  impeachment  against  Will- 
iam W.  Belknap, 

The  usual  proclamation  was  made  by  tbe  Sorgeant-at-Arms. 

The  managers  on  the  part  of  the  House  of  Eepresentatives  appeared 
in  the  seats  provided  for  them. 

The  respondent  appeared  with  his  counsel,  Mr.  Blair  and  Mr.  Black. 

The  President  jpro  tempore.  The  Secretary  will  give  the  uaaal  notice 
to  the  House  of  Eepresentatives. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sit- 
ting yesterday  for  the  trial  of  the  impeachment  of  William  W.  Belknap. 

Mr.  Thubman.  I  move  a  call  of  the  Senate. 

The  Pbesident  |?ro  tempore.  The  Senator  from  Ohio  moves  a  call  of 
the  Senate.  Is  there  objection  !  The  Chair  hears  none,  and  the  roll-call 
will  proceed. 

The  Chief  Clerk  called  the  roll,  and  forty-two  Senators  answered  to 
th«r  names. 

The  Pbesident  |?ro  tempore.  There  is  a  quorum  present.  The  Senate 
is  now  ready  to  hear  the  managers. 

Mr.  OoNKLiNG.  Mr.  President,  I  have  in  my  hand  two  questions, 
which  I  wish  to  ask,  and  I  will  send  them  up  now,  as  there  is  less  likeli- 
hood of  there  being  an  interruption  to  the  managers  at  this  time  than 
after  they  have  proceeded  with  the  argument. 
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The  Secretary  read  as  follows : 

1.  If  two  persons  fniilty  of  crime  in  office  cease  to  be  officers  at  the  same  time,  one  bj 
remoral  and  the  other  by  resignation,  is  one  rather  than  the  other  subj'ect  to  impeachment 
afterward  f    If  a  distinction  between  the  two  cases  exists,  please  state  it. 

2.  Is  a  private  citizen  liable  to  impeachment  nnder  the  Constitntion  of  the  United  States  ? 

If  his  haying  previously  held  an  office  distinguishes  him  in  this  respect  from  other  citi- 
zens, please  trace  the  distinction  to  the  clause  of  the  Constitution  or  to  the  principle  in  whidi 
it  is  found. 

Mr.  Mitchell.  I  should  like  to  submit  an  inquiry  at  this  time,  so  as 
not  to  interrupt  the  managers  after  they  proceed. 
The  Secretary  reeid  the  question  of  Mr.  Mitchell,  as  follows : 

The  Constitution  provides  that  when  the  President  of  the  United  States  is  tried  on  im- 
peachment, the  Chief-Justice  shall  preside.  Suppose  a  late  President  were  impeached  for 
high  crimes  and  misdemeanors  committed  while  President,  and  presented  at  the  bar  of  the 
Senate  for  trial,  who  would  preside,  the  Chief-Justice  or  the  President  of  the  Senate  t 

The  PoESiDBNT  pro  tempore.  The  Senate  is  now  ready  to  hear  the 
managers. 

Mr.  Manager  Knott.  Mr.  President 

The  Pbesident  j)ro  tempore.  Senators  will  please  give  their  attention. 

Mr.  Manager  Knott.  When  the  Senate  did  me  the  very  great  kind- 
ness to  adjourn  yesterday  evening,  I  was  suffering  intensely  from  a  very 
painful  affection  of  the  eyes,  with  which  I  have  been  afflicted  for  some 
time.  I  am  sorry  to  say  that  I  find  myself  in  no  better  condition  this 
morning.  Hv  an  arrangement  between  my  colleagues  and  the  counsel 
who  is  to  colclude  this  argument,  I  ask  the  privilege  of  the  Senate  to 
conclude  my  remarks  on  Monday,  inasmuch  as  the  argument  will  not  be 
closed  before  that  time,  and  that  in  the  mean  time  my  colleagues  who 
desire  to  be  heard  may  proceed.  If  there  is  no  objection  to  that  arrange- 
ment, I  hope  it  will  be  made,  as  it  would  be  a  matter  of  considerable  in- 
convenience for  me  to  go  on  at  this  time. 

The  President  pro  tempore.  The  Chair  hears  no  objection  to  that  ar- 
raagement. 

Mr.  Manager  Jenks.  Mr.  President  and  Senators,  with  reference  to 
the  questions  which  have  been  submitted  by  the  honorable  Senators,  I 
will  say  that  if  in  the  course  of  the  discussion  of  the  subject,  as  we  shall 
enter  upon  it  and  conclude  it,  they  are  not  answered,  we  shall  then  take 
them  into  consideration.  They  will  be  considered  in  the  course  of  the 
argument  before  the  managers  shall  have  closed  the  discussion.  At  pres- 
ent I  conceive  to  a  great  extent  they  will  be  discussed  in  what  I  shall 
present  in  the  body  of  my  argument. 

The  resolution  on  which  this  discussion  is  progressing  is  the  follow- 
ing: 

That  the  Semite  proceed  first  to  hear  and  determine  the  question  whether  W.  W.  Belknap, 
the  respondent,  is  amenable  to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  not- 
withstanding his  resignation  of  said  office  ;  and  that  the  managers  and  coansel  in  snch  ar- 
goment  discuss  the  question  whether  the  issues  of  fact  are  material,  and  whether  the  matters 
m  support  of  the  jurisdiction  alleged  by  the  House  of  Representatives  in  the  pleadings  subse- 
quent to  the  articles  of  impeachment  can  be  thus  alleged  if  the  same  are  not  averred  in  said 
articles. 

There  are  two  main  propositions  involved  in  this  resolution ;  first, 
whether  the  Senate,  notwithstanding  the  resignation  of  the  defendant, 
can  take  jurisdiction  of  this  cause ;  and,  second,  whether  the  facts  sur- 
rounding bis  resignation  are  pertinent  to  be  considered  with  reference 
to  the  effect  of  that  resignation.  As  a  general  answer  to  this,  we  would 
say  that  any  and  every  case  should  always  be  adjudged  upon  its  own 
Ending,  because  you  can  seldom,  if  ever,  find  two  cases  that  are  strictly 
analogous.    Yoa  cannot  determine  the  effect  of  this  resignation  without 
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InqniriDg  concerning  all  the  facts  and  circumstances  surrounding  it.  As 
was  stated  by  the  learned  counsel  for  the  defendant,  yesterday,  the  fact 
whether  it  was  colorable  or  not  might  be  a  pertinent  question.  The 
fact  whether  it  was  bona  fide  intended  that  it  should  be  really  an  exist- 
ing resignation  or  whether  it  was  only  a  temporary  resort  to  evade  this 
proceeding,  might  be  a  material  question.  Whether  it  is  charged  that 
that  is  so  or  not  does  not  affect  the  relevancy  of  the  consideration  of  all 
the  facts  attending  it ;  but  you  must  judge  every  case  upon  its  own 
merits,  and  whatever  facts  are  essential  to  arrive  at  a  correct  conclusion 
in  tbat  case  should  be  taken  into  consideration. 

Of  the  second  portion  of  this  proposition,  which  is  concerning  the  col- 
lateral facts,  I  shall  f«ay  but  little,  if  anything,  more  than  this :  It  has 
been  considered  by  the  chairman  of  the  managers ;  he  has  advanced 
three  or  four  propositions  in  support  of  the  view  that  it  is  material  to 
consider  all  the  surrounding  facts.  One  of  those  propositions  is,  that  in 
law  there  is  no  fraction  of  a  day.  He  has  cited  authorities  to  establish 
that ;  that  was  the  general  rule,  that  in  law  there  is  no  fraction  of  a  day. 
This  being  the  general  rule,  an  exception  was  introduced  by  the  honor- 
able counsel  for  the  defendant,  that  is,  that  if  it  be  necessary  to  sub- 
serve the  purposes  of  justice,  a  court  will  consider  the  fractions  of  a  day. 
Then  the  matter  stands  thus:  As  a  rule,  courts  will  not  recognize  the 
fractions  of  a  day ;  but  as  an  exception,  if  it  be  necessary  to  subserve 
the  purposes  of  justice,  they  will  recognize  the  fractions  of  a  day.  Hence, 
when  the  counsel  cited  those  authorities  to  show  that  th^  would  con- 
sider it  as  an  exception,  it  was  essential  to  show  that  it  was  necessary 
to  subserve  the  purposes  of  justice  to  bring  his  case  within  the  excep- 
tion. He  left  off  just  where  the  real  contest  began:  is  it  necessary  to 
subserve  the  purposes  of  justice  that  this  court  should  recognize  the 
fractions  of  a  day  f  It  seems  to  me  that  there  is  no  necessity,  in  sub- 
serving the  purposes  of  justice,  that  this  court  should  recognize  any 
ft-action  of  a  day.  Put  the  question  in  this  form :  How  can  it  subserve 
the  interests  of  justice,  when  a  defendant  is  charged  with  having  sur- 
reptitiously filched  from  the  pockets  of  from  eight  hundred  to  a  thou- 
sand men  from  ten  to  twenty-five  cents  every  day  for  five  years,  that 
that  defendant  shall  plead  this  as  an  excuse,  that  the  ends  of  justice  are 
subserved  by  recognizing  the  fractions  of  a  day  f  If  he  had  discussed 
this,  and  shown  that  this  defendant  would  have  been  wronged  did  yoa 
not  consider  it,  he  would  then  have  brought  his  case  within  the  excep- 
tion ;  but  having  failed  to  do  that,  he  leaves  it  as  my  colleague,  the 
chairman,  left  it;  that  is,  that  the  general  rule,  if  the  defendant  have 
not  brought  himself  within  the  exception,  still  exists,  and  the  court  will 
not  recognize  the  fractions  of  a  day. 

With  reference  to  the  queBtion  of  relation,  that  was  not  considered  at 
all  by  the  counsel  for  the  defendant,  and  we  shall  leave  it  as  our  chair- 
man has  left  it,  with  you,  and  enter  upon  what  to  us  seems  to  be  the 
main  and  material  question  in  this  cause,  and  one  in  which  with  all 
deference  we  feel  satisfied  tbat  the  constitutional  law  sustains  our  posi- 
tion. That  is,  has  the  Senate  sitting  as  a  court  of  impeachment  juris- 
diction over  a  defendant  who  by  his  resignation  after  the  crime  commit- 
ted claims  to  be  placed  beyond  its  jurisdictional  power  f  Jurisdiction  is 
limited  in  one  or  more  of  three  ways.  It  is  limited  territorially,  or  as  to 
place;  it  is  limited  as  to  subject-matter ;  or  it  is  limited  as  to  person. 
Territorially,  jurisdiction  may  be  waived  or  may  be  conferred.  As  to 
subject-matter  or  as  to  person,  it  is  never  too  late  to  plead  it,  and  it  caa 
neither  be  waived  nor  conferred  at  the  will  of  the  parties.  Then  we  will 
consider  this  in  these  three  aspects. 
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Territorially,  the  Senate  of  the  United  States  has  jurisdiction  co-ex- 
tensive with  the  earth.  Whether  the  offense  be  committed  in  Wash- 
ington, London,  Borne,  or  Pekin  does  not  afiect  the  right  to  jadge  the 
o&nder. 

As  to  the  character  of  the  offense,  it  takes  cognizance  rightfully  of  all 
impeachable  offenses.  As  the  plea  in  this  case  does  not  deny  the  offense 
charged  in  the  articles  to  be  impeachable,  it  is  unnecessary  to  discuss 
what  constitutes  an  impeachable  offense,  except  so  far  as  the  question 
may  indd^tally  arise  in  determining  the  persons  who  are  criminally 
answerable  before  this  tribunaL 

In  farther  illustration  of  this,  we  would  here  state  that  it  does  become 
material  to  consider  what  impeachment  means,  in  order  to  determine 
bow  &r  the  jurisdiction  of  this  court  extends  as  to  persons. 

By  the  prosecution  it  is  maintained  that  any  person  who  is  or  has  been 
a  drll  officer  of  the  United  States  who  while  in  office  committed  an  im- 
peachable crime,  is  t>efore  this  court  subject  to  trial  and  punishment. 

By  the  defense  it  is  claimed  that,  if  the  criminal  resign  at  or  before 
the  time  the  proceedings  for  his  punishment  are  instituted,  thereby  the 
jurisdiction  of  the  court  is  ousted  and  the  criminal  as  to  the  punishment 
consequent  upon  impeachment  is  forever  discharged.  The  antagonism 
between  these  two  propositions  is  what 'the  court  by  the  defendant's  plea 
and  the  replication  on  the  part  of  the  House  of  Bepresentatives  and  the 
people  is  called  upon  to  settie.  On  account  of  this  issue  the  case  under 
consideration  is  one  of  supreme  importance.  On  the  one  hand,  if  a  crim- 
inal may  commit  a  crime  of  character  so  atrocious  that  the  lives  of 
thousands  or  the  libertiesof  millions  are  endangered  or  destroyed  thereby 
and  by  his  own  act  it  will  condone  the  offense,  then  the  power  of  im- 
peachment granted  by  the  Constitution  for  the  maintenance  of  official 
parity  is  a  chimera,  the  august  tribunal  established  by  the  Constitution 
for  its  judgment  almost  an  idle  pageant. 

On  the  other  hand,  if  after  the  commission  of  an  impeachable  offense 
no  life  of  purity,  no  years  of  penitent  grief,  no  deeds  of  patriotic  devo- 
tion can  efface  the  stain,  but  the  citizen  must  be  forever  at  the  mercy  of 
the  prosecuting  tribunal,  until  only  in  the  rest  of  the  grave  oblivion  is 
found,  then  official  life  is  truly  one  of  grave  responsibility.  To  deter- 
mine this  contention  no  authority  except  the  Constitution  can  be  ad- 
duced. Other  courts,  like  the  planets,  may  shed  their  reflected  light  of 
precedent;  the  musty  volumes  of  historic  lore  may  afford  analogies; 
adjudications  of  similar  tribunals  may  suggest  parallels ;  but  from  no 
aoorce  except  the  Constitution,  illuminated  by  the  sunlight  of  reason, 
ean  the  command  come:  Thus  shall  this  Judgment  be  rendered. 

In  the  second  section  of  the  first  article  of  the  Constitution  it  is  pro- 
vided that — 

The  HonBe  of  Representatives    •    *    •    gball  have  the  sole  power  of  impeachment. 

If  the  word  "  sole,''  which  only  qualifies  the  power  by  preventing  any 
other  person  or  branch  of  the  Government  from  exercising  it  were  left 
ont,  the  clause  would  read : 

The  Hoose  of  Bepresentatives  shaU  have  the  power  of  impeachment. 

It  is  not  a  possible  grant  of  power,  but  an  absolute  one.  If  this 
danse  had  declared  <Hhe  House  of  Bepresentatives  may  have  the 
power"  it  would  indicate  a  grant  that  might  exist  or  might  not,  depend- 
ent npon  some  contingency  outside  of  the  Constitution,  such  as  the 
wilJingness  of  the  Senate  to  entertain  the  impeachment,  or  the  willing- 
ness of  the  defendant  to  be  impeached,  or  many  other  contingencies 
that  might  be  imagined ;  but  the  people  in  the  organic  law  have  said 
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the  power  shall  exist.  Whatever  that  power  may  be  is  granted^  not  in 
part,  not  with  qualification,  bat  in  full  plenitude^  as  the  word  signified 
at  the  time  of  the  formation  of  the  Constitution,  unless  by  some  suc- 
ceeding article  in  the  fundamental  law  that  power  is  restricted.  What 
the  power  of  impeachment  consisted  in  will  be  considered  as  further 
progression  is  made  in  the  argument. 

The  present  inquiry  will  be,  Are  there  any  restricting  or  limiting 
clauses  in  the  Constitution  which  take  away  any  portion  of  that  which 
has  been  considered  f 

In  the  third  section  of  the  first  article  the  court  is  constituted  before 
which  the  power  of  the  House  of  Eepresentatives  shall  be  exercised, 
in  the  following  words : 

The  Senate  sliall  have  the  sole  power  to  tor  all  impeachments.  When  sitUne  for  that  pur- 
pose they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is  tned, 
the  Chief-Jostiee  shall  preside,  and  no  person  shall  be  convicted  withoat  the  concnrrenee 
of  two-thirds  of  the  members  present.  Judgment  in  cases  of  impeachment  shall  not  extend 
farther  than  to  removal  from  office,  and  disqualification  to  hold  and  enjoj' Any  office  of  honor, 
trust,  or  profit  under  the  United  States  ;  but  the  party  convicted  shall  nevertheless  be  liable 
and  subject  to  indictment,  trial,  judgment,  and  pnnisnment,  according  to  law. 

The  first  clause  of  this  portion  of  the  third  section,  <'  the  Senate 
shall  have  the  sole  power  to  try  all  impeachments,^'  is  the  constitutional 
grant  of  jurisdiction  to  this  honorable  court.  Whatever  or  whoever  is 
embraced  in  this  grant  may  rightfully  be  called  to  answer  at  this  bar. 
In  itself  it  is  manifestly  coextensive  with  the  power  to  impeach.  And, 
in  that  ^^all  impeachments"  are  expressly  included  in  the  grant,  it 
would  seem  to  forbid  that  some  who  have  committed  impeachable 
crimes  could,  by  their  own  act  or  the  act  of  any  earthly  power,  place 
themselves  without  the  pale  of  this  comprehensive  declaration. 

In  addition  to  this  grant  of  jurisdiction,  the  clause  contains  the  gen- 
eral rule  of  practice  in  this  court;  the  judgment  it  may  pronounce,  and 
a  limitation  on  the  effect  of  that  judgment  It  will  not  be  maintained 
that  the  second  part  which  relates  to  the  rule  of  practice  limits  the  gen- 
erality of  the  grant.  If  any  limitation  is  therein  contained,  it  must  be 
found  either  in  that  which  relates  to  the  judgment  or  in  the  limitation 
on  the  effect  of  that  judgment.  Does  this  language,  ^'  Judgment  in 
cases  of  impeachment  shall  not  extend  further  than  to  removal  from 
office  and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust, 
or  profit  under  the  United  States,"  limit  the  general  jurisdiction  con- 
tained in  the  first  part  of  the  clause  which  includes  ^^all  impeachments  f^ 
To  effect  this  result  it  must  operate  as  an  exception  out  of  the  pre- 
viously granted  power,  in  that  its  provisions  are  so  contradictory  that 
both  cannot  stand  together. 

It  is  not  contradictory  of  the  extent  of  the  grant,  so  as  to  forbid  the 
impeachment  of  one  who  at  the  time  of  trial  or  judgment  held  no  office, 
as  it  only  fixes  the  utmost  limit  to  which  the  punishment  may  extend. 
It  does  not  require  that  the  criminal  shall  be  removed  from  office,  but, 
if  the  circumstances  and  criminality  justify,  the  judgment  may  include 
a  removal  from  office.  If  he  be  not  in  office,  that  portion  of  the  judg- 
ment cannot  be  inflicted,  but  still,  whatever  judgment  the  circumstances 
warrant,  not  exceeding  full  disqualification,  may  be  imposed.  He  may 
be  reprimanded ;  he  may  be  disqualified  to  hold  a  judicial  office,  or  a 
military  office  only,  or  all  offices,  as  may  seem  just.  This  clause  finds 
a  striking  parallel  in  most  of  the  penal  statutes,  which  empower  courts 
to  impose  a  penalty  of  fine  or  imprisonment  not  beyond  a  given  limit, 
or  both,  or  either,  in  which  case  any  part  of  the  penalty  may  be  in- 
flicted. 

Under  a  similar  constitutional  power  the  senate  of  Pennsylvania,  in 
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the  trial  of  Jadge  Addison,  who  had  been  impeached  for  an  impeach- 

able  crime  in  the  discharge  of  a  judicial  office,  sentenced  him  only  that 

he  sboald  not  exercise  under  the  commonwealth  of  Pennsylvania  a 

jadidal  office  dnring  the  term  of  his  life.    A  strong  and  very  convincing 

argument  was  made  in  that  case  that  the  sentence  need  not  and  should 

not  go  so  far,  but  should  only  extend  under  the  circumstances  of  the 

ease  to  mere  reprimand :  and  it  seemed  to  be  conceded  that  under  this 

clause  a  mere  reprimand  might  have  been  given,  and  nothing  ftuther. 

So  there  are  any  number  of  punishments  that  may  be  inflicted  upon  a 

defender  independently  of  that  of  removal  from  office,  still  coming 

under  the  clause  of  disqualification  to  hold  an  office. 

And  herein  I  would  also  notice  this  distinction,  that  the  power  to  dis- 
qaaliiy  firom  holding  office  does  not,  per  se,  involve  the  necessity  to  re- 
move from  office,  b^ause  your  sentence  may  not  be  that  he  shall  be 
disqualified  from  holding  the  particular  office  he  is  then  enjoying ;  but 
he  may  be  disqualified  from  holding  some  other  office,  or  some  other 
sentence  that  the  court  may  see  proper  to  inflict.  That,  then,  is  not  a 
correct  construction  of  this  clause  of  the  Constitution  which  says  that 
disqualification  necessarily  involves  removal  fh>m  office,  because  you 
need  not  give  full  disqualification,  bat  only  partial,  as  your  judgment. 
It  is  hence  relieved  from  that  notice  taken  by  Judge  Story  and  to  some 
extent  conceded  by  others  in  their  discussions  of  this  question. 

Hence  it  does  not  seem  to  contravene  the  general  grant  of  power.  The 
last  part  of  this  clause,  which  says,  <<  but  the  party  convicted  shall  never- 
thele^  be  liable  and  subject  to  indictment,  trial,  judgment,  and  punish- 
ment according  to  law,"  only  guards  against  the  pleading  of  this  official 
punukment  for  official  or  impeaehdble  crime  as  a  defense  in  the  courts  of 
law,  and  has  no  significance  as  a  limitation  of  the  power  of  the  court  of 
impeachment. 

.The  only  remaining  provision  in  the  Constitution  which  requires  con- 
sideration in  this  stage  of  the  inquiry  is  the  fourth  section  of  the  second 
article,  which  is : 

Tbe  President,  Yice-Pretiident,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  fur,  and  conviction  of,  treason,  bribery,  or  other  hij^b  crimes  and 
Busdemeanors. 

Prior  to  the  introduction  of  this  section, ^the  power  of  this  court  had 
been  declared  to  include  "  all  impeachmenti.^  The  mode  of  practice  had 
been  in  a  general  way  established ;  its  judgment  had  received  its  limita- 
tions and  qualifications ;  the  subject  of  the  tribunal  for  impeachment 
had  been  fully  considered  and  finished.  The  second  article,  which  em- 
braces the  executive  department  of  the  Government,  was  then  taken  up. 
The  subject  under  consideration  in  this  article  in  the  minds  of  the  con- 
stituent delegates  did  not  include  the  jurisdiction  of  any  court.  They 
were  providing  a  mode  by  which  the  several  officers  included  in  this  de- 
partment of  the  Government  they  then  had  under  consideration,  in  case 
their  longer  continuance  in  office  should  endanger  the  Bepublic,  should 
be  removed.  If  this  section  were  intended  as  a  definition  of  the  powers 
of  tbe  court  of  impeachment,  either  as  to  the  persons  on  whom  these 
powers  should  be  exercised  or  the  crimes  of  which  it  should  take  cogni- 
zance, the  location  is  truly  remarkable.  The  naturalist  would  not  be 
more  surprised  to  find  the  orange  or  palmetto  tree  growing  in  full  lux- 
onance  in  Greenland  than  the  constitutional  commentator  would  be  to 
find  a  section  with  such  an  object  among  the  powers  and  duties  of  the 
Executive.    It  is  truly  thus  located  a  rare  exotic.    Judge  Story  remarks : 

By  tome  strange  inadvertence  this  part  of  the  Coniititation  has  been  taken  from  its  natural 
wnoectioD.  and  with  no  gpreat  propriety  arranged  under  the  head  which  embraces  the  or- 
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^anixation  and  risrhts  and  duties  of  the  ezeca'ive  department    (Story's  Commentaries,  vol- 
ume 1,  section  766.) 

We  maiotain  that  there  is  no  mislocation ;  it  is  not  thrown  out  of  its 
regular  order.  The  character  of  those  who  gave  language  to  this  voice 
of  the  people,  the  Constitution,  was  so  high,  that  it  can  scarcely  be  con- 
ceived that  they  would  be  guilty  of  so  illogical  a  thing  as  to  finish  a  court 
of  impeachment,  then  step  clear  outof  the  judiciary,  step  outside  of  the 
duties  of  the  Senate,  step  outside  of  the  duties  of  the  court,  and  then 
distinctly  in  a  separate  clause  define  the  powers  of  a  court  which  they 
had  already  fully  defined :  because  we  maintain  that  impeachment  itself 
is  a  complete  definition  of  those  powers,  and  a  definition  that  in  itself  is 
amply  sufficient  for  a  limitation  of  jurisdiction  and  for  the  conferring  of 
the  ample  powers  of  the  grant. 

.  Such  a  mislocation  of  this  section  is  not  conclusive  that  it  is  not  a  new 
jurisdictional  clause,  but  is  sufficient  to  excite  inquiry  and  suggest  a 
doubt  To  sustain  the  plea  to  the  jurisdiction  in  this  case,  this  clause 
must  be  construed — 

First.  To  limit  the  grant  of  power  to  try  "  all  impeachments  ^  to  im- 
peachments against  civil  officers;  and  to  this  I  would  call  your  special 
attention,  because  that  is  all  we  propose  to  discuss  especially. 

Second.  To  such  civil  officers  as  shall  at  the  date  of  and  during  the 
trial  choose  to  continue  in  office  and  abide  the  judgment  of  the  court.  I 
say  ^^  during  the  trial,"  because  if  it  be  true  that  the  removal  from  office 
is  the  reason  why  this  is  a  jurisdictional  grant,  the  person  impeached 
might,  after  you  had  gone  through  all  the  formalities  of  trial,  then  resign 
and  bid  you  defiance,  and  say,  ^^  You  cannot  remove  me  from  office ; 
having  no  power  to  execute,  you  have  no  power  to  judge."  As  we  pro- 
gress further  in  the  argument,  we  shall  show  that  this  is  in  opposition 
to  every  recognized  principle  of  law  that  has  ever  been  adopted  in  other 
judicatures. 

Third.  To  change  that  clause  of  section  3  of  article  1  so  that,  instead 
of  leaving  a  discretion  in  the  court  as  to  the  extent  of  the  punishment, 
it  will  require  that  in  all  cases  of  impeachments,  on  conviction,  the  de- 
fendant impeached  must  be  removed  from  office.  To  this  I  would  call 
your  attention,  also,  that  the  clause  which  conferred  the  power  upon  the 
court  clearly  intended  that  there  should  be  a  discretion  in  this  court,  at 
least  in  some  cases :  and  if  there  is  a  discretion  in  some  cases  to  be  left 
to  this  court,  this  clause  cannot  be  a  definition  of  the  power  of  impeach- 
ment. 

Another  assumption  must  follow,  that  all  impeachments  should  be 
limited  to  <'  treason,  bribery,  and  other  high  crimes  and  misdemeanors," 
or  all  the  prior  assumptions  are  vain ;  for  if  judgment  of  removal  from 
office  be  not  such  a  necessary  and  indispensable  part  of  the  judgment 
as  to  oust  the  jurisdiction  of  the  court  in  case  it  cannot  be  rendered, 
still,  this  section  would  leave  the  defendant  liable  to  trial  and  judgment 
by  this  tribunal.  None  of  these  postulates  would  be  granted ;  but,  on 
the  contrary,  the  better  reason  would  as  to  each,  it  is  claimed,  on  careful 
examination,  be  found  to  be  in  the  negative.  But  to  enter  fully  into  the 
discussion  of  each  would  require  a  more  full  treatise  on  the  subject  of 
parliamentary  impeachment  than  either  the  time  or  necessities  of  this 
trial  would  permit  or  require.  Hence,  except  as  they  may  incidentally 
occur  in  the  consideration  of  the  second,  no  further  notice  will  formally 
be  taken  of  any  of  them. 

The  defendant  was  a  civil  officer  of  the  United  States  at  the  time  of 
the  commission  of  all  the  alleged  crimes  charged  in  the  articles.  If  his 
case  be  not  included  in  the  general  jurisdictional  clause  granting  the 
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Senate  pewer  to  try  all  impeachments,  it  mast  be  because  tbis  section 
is  to  operate  as  an  exception  oat  of  the  general  power,  in  that  he  is  not 
now  an  officer  of  the  United  States,  or  as  a  proviso  qaalifying  it  in  sach 
a  way  that  it  should  be  construed  to  read,  '<  the  Senate  shall  have  power 
to  try  all  inrp^ychments^ provided  at  the  time  of  trial  the  accused  shall 
continue  in  office,"  or  it  must  be  a  particular  clause  repugnant  to  the 
generality  of  the  grant.  It  need  not  be  considered  whether  it  be  an  ex- 
ception or  proviso,  as  its  collocation  forbids  such  a  construction. 

The  only  debatable  ground  is  the  question  whether  tbis  clause  is  re- 
pugnant to  the  general  grant  The  first  power  is  that  which  is  placed 
in  the  House  of  Bepresentatives,  which  shall  have  '^  the  sole  power  of 
impeachment.''  This  clause  leaves  it  discretionary  with  the  House 
whether  all  impeachments  shall  be  prosecuted  or  not,  implying,  if  the 
offense  be  trivial,  the  offender  insignificant,  or  the  crime  of  rare  occur- 
rence, the  discretion  will  not  be  exercised.  On  the  other  hand,  if  the 
offense  be  heinous,  the  offender  conspicuous,  and  the  crime  common  and 
polluting  to  the  administration  of  government,  this  tribunal  shall  be 
invoked  to  restore  safety  and  purity. 

The  word  ^^sole"  forbids  any  private  person  to  start  the  machinery 
of  impeachment  and  denies  to  all  the  world  the  right  to  legally  dispute 
the  propriety  of  the  prosecution,  if  an  impeachable  crime  has  been  com- 
mitted, after  the  House  shall  have  determined  upon  instituting  proceed- 
ings. 

I  should  call  your  attention  to  this:  that  as  the  people  have  seen 
proper  to  confer  upon  the  House  of  Bepresentatives  the  right  to  prose- 
cute impeachments,  and  as  that  power  must  be  conferred  upon  some- 
body, they  have  assumed  that  the  House  will  not  exercise  this  discre- 
tionary power  except  when  the  emergencies  of  governmental  safety 
shall  require  it,  so  that  the  Senate  need  not  inquire,  nor  have  they  a 
right  to  inquire,  whether  the  House  will  exercise  this  power  improvi- 
dently  or  thougntlessly.  When  the  House  has  made  up  its  mind  that 
a  crime  is  of  a  terrible  character,  the  people  have  said  yon  have  the 
right  to  judge  whether  it  shall  be  prosecuted  or  not  The  House  may, 
I  maintain,  prosecute  a  common  custom-house  officer  when  it  sees 
proper;  but  if  it  see  proper  to  prosecute  even  the  lowest  of  the  officers 
of  the  Government,  and  conceives  that  it  is  its  duty  so  to  do,  it  exer- 
cises its  constitutional  rights,  and  it  is  the  duty  of  the  Senate  to  try  it ; 
bat  it  is  not  probable,  and  the  people  so  thought  when  they  gave  this 
power  of  attorney,  the  Constitution,  to  their  Bepresentatives,  that  it 
would  not  be  exercised  unless  it  were  necessary  to  subserve  the  general 
good  of  the  Bepublic. 

So  that  this  discretion  is  in  the  House  whether  they  will  prosecute 
or  not ;  and  the  learned  counsel  need  give  himself  no  trouble  as  to  the 
probability  of  your  ever  being  called  upon  to  try  offenses  committed  by 
forty  millions  of  people,  because  the  House  of  Bepresentatives  will 
eliminate  from  the  forty  millions  all  that  the  general  safety  and  general 
welfare  of  the  Bepublic  do  not  demand  ought  to  be  prosecuted.  But 
we  do  not  maintain — and  I  wish  now  to  state  it  lest  I  may  be  misunder- 
stood from  what  I  have  now  said — that  we  have  any  right  to  prosecute 
any  other  than  official  crime.  The  House  of  Bepresentatives  cannot 
prosecute  a  private  citizen  who  has  not  been  guilty  of  official  crime,  it 
is  not  included  in  the  powers  of  impeachment  in  England  or  elsewhere. 
I  shall  consider  this  further,  however,  as  we  proceed  in  the  argument. 

The  second  grant  of  the  x)eople  is,  ^^The  Senate  shall  have  the  sole 
power  to  try  all  impeachments."  In  consequence  of  the  infrequent  use 
of  this  power  its  definition  is  at  first  glance  uncertain.    If  the  term 
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«« murders  "  or  '<  all  prosecutions  for  murder  ^  were  substituted  for  the 
word  "  impeachments,"  so  that  the  clause  should  read  "  to  try  all  mur- 
ders" or  "  to  try  all  prosecutions  for  murder,"  it  would  take  a  very  dis- 
tinctly-expressed  repugnant  clause  to  divest  the  jurisdiction  of  the  court. 
Then  if  the  word  ^^  impeachments"  had  a  meaning  to  the  firamers  of  the 
Constitution  as  definite  as  ^'murder,"  or  if  it  had  any  meaning  whatever, 
that  word  indicated  must  require  a  no  less  distinctly-expressed  repug- 
nant clause  to  divest  this  court  of  the  right  to  adjudge  it.  And  here  in 
the  language  of  Professor  Dwight,  whidi  is  found  in  6  American  Law 
Begister,  New  Series,  page  257 : 

The  Constitation  refers  to  impeaobment  without  defimns^  it  It  assames  itf  existence, 
and  silently  points  to  English  precedents  for  knowledge  ol  detail.  "We  are  reminded  of  the 
statement  that  the  Constitution  is  an  instrument  of  enumeration,  and  not  definition. 

The  Constitution,  then,  has  named  the  power^  assuming  that  the  sig- 
nification of  that  name  was  known.  The  language  is  that  of  English 
parliamentary  law ;  and  whatever  it  then  signified  the  framers  of  the 
Constitution  meant  it  should  signify  here ;  otherwise  it  is  meaningleos, 
and  the  whole  grant  an  inanity. 

Impeachment,  like  the  common  law,  was  a  work  of  timA.    At  first 
but  indistinctly  limned  out,  but  little  by  little  with  each  recnrriDg  case 
its  characteristics  were  developed  until  finally  in  the  Oonstitutiop  of 
our  country  it  stands  forth  with  fully  delineated  features.    Of  German 
origin,  there  the  accusing  and  adjudicating  tribunals  were  one  and  the 
same,  but  then,  although  in  the  constitution  of  the  tribunal  the  ma^m 
which  forbids  the  prosecutor  to  be  the  judge  was  violated,  the  crime  to 
be  punished  was  official  crime,  visited  with  civil  and  official  punish- 
ments.   Imported  into  England,  the  prosecuting  and  judging  tribunals 
were  separated.    The  Commons  prosecuted ;  the  Peers  judged.    This 
was  one  step  toward  the  perfection  of  the  proceeding.    There,  as  in 
Germany,  the  crimes  impeachable  were  official  crimes,  and  the  punish- 
ment was  alike  civil  and  official,  as  in  Germany.    By  the  judgment  of 
the  high  court  of  impeachment  the  officer  was  often  deprived  of  his  office 
and  politically  disqualified.    But  the  citizen,  too,  by  the  same  judgment 
in  the  same  case,  was  often  deprived  of  his  life  or  his  property.    The 
punishment  of  the  officer  and  citizen  was  merged  in  one  heterogeneous 
sentence.    As  the  English  constitution  improved  on  the  German  by 
separating  the  prosecuting  from  the  judgment  tribunal,  so  the  Constitu- 
tion of  the  United  States  improved  on  that  of  England  by  separating 
the  conviction  and  the  punishment  of  the  officer  from  that  of  the  citizen. 
By  the  Constitution  the  officer  is  to  be  judged  by  one  tribunal  for  his 
official  crime ;  he  is  to  be  judged  by  another  as  a  man  or  citizen.    By 
one  tribunal  he  is  sentenced  for  his  official  crime,  a  sentence  that  oper- 
ates on  him  only  as  an  officer;  by  the  other  he  is  sentenced  as  the  citi- 
zen by  the  deprivation  of  some  of  his  personal  rights.    The  sentence  of 
one  tribunal  may  be  removal  from  office  and  disqualification  to  hold  any 
office  under  the  Government,  which  amounts  to  official  death,  or  any 
other  official  punishment  of  inferior  degree ;  in  the  other  he  may  be 
sentenced  to  physical  death,  or  any  other  usual  personal  punishment  of 
inferior  degree.    The  one  tribunal  deals  with  the  officer  as  an  officer^ 
and  on  conviction  inflicts  an  official  punishment  ]  the  other  deals  with  ^ 
the  offender  as  a  citizen,  and  on  conviction  imposes  a  personal  punish- 
ment. 

This  separation  between  the  officer  and  the  citizen  is  that  which  now 
perfects  the  jurisdiction  of  this  courtand  fully  defines  what  ought  to  be  the 
power  of  a  court  of  impeachment.  It  treats  the  two  subjects  as  though 
they  were  difilerent  men :  the  officer  as  one  man,  the  citizen  as  another. 
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Although  it  may  be  the  same  individaal  that  commits  the  two  crimes, 
yet  he  is  adjudged  for  each  crime  in  its  own  appropriate  tribunaL  Hence 
our  system  has  perfected  that  which  was  born  in  Germany,  matured 
partially  in  England,  and  completely  consummated  here. 

This  brief  r^mS  leads  to  the  definition  of  impeachment  as  used  in  the 
Constitution  as  the  parliamentary  prosecution  of  official  crimes.  No 
formal  definition  perhaps  has  been  announced.  But  with  this  view  no 
work  within  our  reach  has  been  found  to  disagree.  Impeachable  crimes, 
as  administered  in  courts  of  impeachment,  have  always  been  official 
crimes. 

Oo  this  subject  I  wish  to  call  your  attention  to  a  complete  review  of 
the  authorities.  I  have  not  made  it  here  because  it  would  be  a  work  of 
days,  and  it  would  be  trespassing  upon  your  time  more  than  would  be 
justified.  But  if  you  go  over  the  cases  cited  in  Gomyns's  Digest,  Bacon's 
Abridgment,  or  any  other  work  treating  of  th6  subject  of  impeachment, 
yea  will  find  that  there  is  no  case  in  which  the  crime  was  not  official 
erime.  The  case  that  comes  nearest  contravening  this  definition  is 
that  of  Doctor  Sacheverdl,  a  parson  of  the  English  Church,  who  was 
prosecuted  for  preaching  a  seditioua  sermon.  Bere  at  the  first  blush  it 
might  seem  as  though  it  was  a  private  citiieu  who  was  prosecuted.  But 
when  yea  go  back  ta  the  faets  of  the  case,  this  state  of  facts  exists :  In 
England  there  is  an  established  church ;  he  was  a  minister  or  parson  of 
thigchnrcli,  officiating  ministerially,  and  under  the  established  church. 
At  first  advowsons,  as  you  will  ail  recollect,  were  presentati ve,  collative, 
and  donative.  Donative  are  those  which  are  held  by  the  king  in  his 
own  person.  An  advowson,  ^'  the  right  of  presentation  to  ecclesiastical 
benefices."  The  king  appoints  in  all  donative  advowsons,  either  him- 
self or  a  subject  to  whom  he  has  granted  the  franchise  to  appoint  in  his 
^ead.  Justice  Blackstone  says  that  in  the  first  instance  all  were  dona- 
tive ;  those  that  are  not  now  donative,  that  are  presentative  or  colla- 
tive, have  become  so  through  time,  but  they  all  trace  back  to  the  great 
fountain  of  office  and  honor,  the  king.  He  commissions.  They  are  really 
officers  of  the  government ;  they  are  really  discharging  duties  under 
the  laws  of  that  government,  commissioned  by  the  king,  directly  or  in- 
directly receiving  their  emoluments  and  pay  from  the  government. 
Hence  that  case,  which  is  the  only  one  that  can  be  found  that  appears 
in  any  way  to  contravene  the  general  definition,  is  not  in  collision  with 
that  definition,  but  rather  in  support  of  it. 

Bat  I  may  say  here  that  a  sporadic  case  can  be  found  in  opposition  to 
almost  every  principle  on  earth ;  and  be  who  is  so  omnivorous  as  to 
take  down  everything  that  comes  before  him  must  inevitably  have  much 
food  that  is  difficult  of  digestion.  Even  if  a  single  case  were  found 
which  differed  from  this  definition,  it  would  not  break  down  the  great 
principle  running  through  hundreds  of  years. 

Then,  if  official  crime  was  always  that  which  was  prosecuted  by  in^ 
Iieachment.  as  understood  by  our  fathers,  it  covets  the  Blount  case  in 
ibis :  the  Blount  case  decided  that  it  must  be  an  officer  of  the  United 
States  who  was  impeached.  The  very  definition  of  impeachment  says 
it  most  be  an  officer  of  the  United  States,  because  an  officer  of  a  State 
as  to  the  United  States  is  a  mere  citizen,  and  you  cannot  impeach  a 
citizen  in  any  court  of  impeachment.  So  that  this  definition  of  impeach- 
ment, which  will  be  found  to  be  consistent  with,  as  I  believe,  every  de- 
dded  case,  and  if  it  be  not  with  every  case,  the  case  that  does  not  con- 
form to  it  ia  exceptional,  we  say  it  completely  embraces  the  Blount  case 
without  calling  into  requisition  anything  &om  the  fourth  section  of  the 
third  article  of  the  Constitution  with  reference  to  it. 
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In  Eawle  on  the  Constitution  it  is  asserted : 

Id  general  those  offenses  which  may  be  committed  equally  by  private  persons  or  public 
oflScers  are  not  the  subjects  of  impeachment. 

That  is  the  way  oar  ancestors  andersood  it,  that  an  oflfense  which 
could  be  committed  only  by  an  officer  was  all  that  was  the  subject  of 
impeachment.  This  statement  Judge  Story  cites  with  approval,  as  found 
in  1  Story,  §  801. 

I  made  Inquiry  also  of  Mr.  Spofiford,  the  Congressional  Librarian,  and 
on  research  be  states  to  me  that  he  found  no  case  that  did  not  come 
within  the  statement  that  officers  only  were  prosecuted ;  and  his  re- 
searches, as  you  all  know,  are  usually  exhaustive  and  complete.  Hence 
I  will  assume  that  this  is  the  definition  of  what  impeachment  means, 
official  crime  per  se;  and  the  Constitution,  when  it  says  the  Senate  shall 
have  the  power  to  try  all  impeachments,  says  this  Senate  shall  have 
power  to  try  all  cases  of  official  crime ;  the  House  of  Bepresentatives, 
it  is  to  be  remembered,  is  the  power  to  prosecute,  the  House  having  a 
discretion  whether  they  will  call  all  official  crime  before  you  or  not. 

I  wish  also  to  cite  from  Blount's  case  as  an  authority  to  show  that  in 
that  case  this  view  was  asserted  and  not  denied;  that  is,  that  the  defini-  ^ 
tion  of  impeachment  itself  meant  official  crime.  On  page  2266  of  the 
volume  of  the  Annals  of  Congress,  containing  that  trial,  I  read  from  the 
argument  of  Mr.  Dallas.  And  here  I  may  say  that  Wooddesson  himself, 
by  not  considering  the  force  of  what  Justice  Blackstone  had  said,  left 
the  impression  that  commoners  as  commoners,  not  in  office,  were  sub- 
ject to  impeachment,  and  that  is  commented  on  by  Mr.  Dallas  in  his 
argument.    He  says : 

Speaking  of  Wooddesson's  lectures — 

That  **all  theEing^s  subjects  are  impeachable  in  Parliament ;  but  with  this  distinction, 
that  a  peer  may  be  so  accused  before  his  peers  of  any  crime,  a  commoner  (though  perhaps 
it  was  formerly  otherwise)  can  now  be  charged  with  misdemeanors  only,  not  with  any  capi- 
tal offense."  This  position,  however,  must  be  understood  in  coincidenee  with  the  general 
Eolicy  previously  stated ;  and  then  all  subjects  are  impeachable,  because  all  subjects  may 
e  magistrates  and  public  ofiBcers.  The  instances  specified  in  Wooddeson  are  all  of  an  official 
nature ;  and  no  other  description  of  impeachment  by  the  Commons  can  be  traced  in  the 
English  books. 

So  that  Mr.  Dallas  has  made  the  same  investigation  apparently  that 
I  have  with  reference  to  this  subject,  and  came  to  the  conclusion,  after 
examining  the  authorities  cited  by  Mr.  Wooddeson  and  the  several 
digests,  and  found  that  the  very  word  "impeachment"  itself  defined 
that  it  included  nothing  but  official  crime. 

The  Constitution  recognizes  two  characters  of  crime  as  distinct :  those 
committed  by  an  officer  in  his  official  relation,  to  which  an  official  pun- 
ishment as  a  penalty  is  affixed ;  the  other,  individual  crime  by  the  citi- 
zen, of  which  a  personal  punishment  is  the  incident ;  and  although  the 
officer  and  the  citizen  may  be  one,  and  he  may  commit  two  crimes,  the 
official  and  personal,  t>j  one  act,  he  cannot  in  the  same  tribunal  receive 
punishment  for  both ;  but  if  both  are  to  be  punished,  the  operation  of 
two  different  tribunals  must  be  invoked.  The  official  crime,  as  such, 
cannot  be  punished  in  the  ordinary  courts  of  law.  Then  if  the  official 
crime  is  not  to  pass  unpunished,  it  must  be  punished  by  this  court.  To 
justify  the  conclusion  that  a  character  of  crime  that  strikes  at  the  foun- 
dation of  civil  government  is  by  a  subsequent  repugnant  clause  in  the 
greater  number  of  instances  placed  beyond  the  reach  of  the  powers  of 
the  only  court  by  which  it  can  be  punished,  is  scarcely  to  be  credited. 
If  to  this  be  added  the  fact  that  such  a  conclusion  must  always  leave 
it  to  the  option  of  the  criminal  whether  he  will  be  punished  or  not,  re- 
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qaires  a  larger  developmeDt  of  credulity  than  the  most  of  maDkiod 
can  ever  be  expected  to  posaess. 

Kow^  is  there  saoh  a  repagnaoey  between  this  clause  said  the  general 
grant  which  went  before  as  to  call  for  this  superabundant  credulity  1 
If  this  section  be  considered  in  the  view  that  it  has  some  jurisdictional 
power  or  effect  more  than  merely  to  require  upon  the  commission  of  a 
given  character  of  impeachable  offense  by  a  certain  class  of  officers  and 
convictioo  therefor  a  fixed  punishment  must  be  inflicted,  which  is  the 
view  most  favorable  to  the  defendant,  then  it  mvtsl  be  claimed  a  repug- 
nancy arises  frcHn  the  fact  that  the  criminal  must  be  a  civil  officer  of  tl^ 
United  States.  This  is  not  repugnant  to  the  general  grant,  as  it  is  only 
one  who  is  or  was  an  officer  of  the  United  States  who  could  commit  an 
impeachal^e  crime,  as  the  offense  must  be  officiah  In  this  we  join  hands 
witii  the  honorable  counsel,  and  say  that  he  must  be  an  officer  of  the 
United  States.  But  the  material  question  arises  aft^  this,  When  must 
he  be  an  officer  of  the  United  States  1  At  the  time  he  committed  the 
crime,  or  at  the  time  he  is  convicted  Y 

Unless  this  question  is  to  be  answered  in  opposition  to  all  the  course 
of  procedure  in  criminal  law,  it  is  the  locality  or  status  of  the  criminal 
at  Che  commission  of  the  crime  that  establishes  alike  his  guilt  and  the 
jarisdicti<»i  to  which  he  should  be  held  amenable. 

If  this  clause  of  the  Ck)nstitation  may  be  viewed  in  three  different 
aspects,  the  aspect  that  he  might  be  impeached  after  election  for  an 
offisnse  committed  before  he  went  into  office  would  fill  all  that  has  been 
disenssed  by  the  counsel  for  the  defendant ;  that  is,  a  man  might  commit 
treason  to-day,  be  might  commit  bribery  to-day,  he  might  haverec^ved 
a  presidential  pardon  therefor,  and  four  years  from  this  time  be  might 
be  eleetod  to  office,  and*^  if  his  being  in  office  and  conviction  of  treason 
and  hnberyj  aocorcUng  to  the  limitations  they  propose  to  use  this  article 
finr,  wete  tiie  terms  Uiat  defined  the  impeaohing  power,  he  conld,  for 
that  bribery  for  which  he  had  been  pardoned,  still  be  impeached  and 
removed  from  office.  This  is  not  true.  There  is  some  time  at  which  it 
means  be  shall  be  an  officer.  It  does  not  mean  that  be  shall  always 
have  been  an  officer,  but  it  means  some  specific  time ;  and  we  maintain 
that  that  specific  time,  in  accordance  with  every  precedent  in  criminal 
law,  is  the  time  at  which  the  offiBnse  was  committed.  It  is  the  locality 
or  statos  of  the  criminal  at  the  commission  of  the  crime  that  establishes 
alike  his  guilt  and  the  jurisdiction  to  which  he  shall  be  amenable. 

If  the  crime  be  committed  in  one  county  or  district,  and  after  the 
de<Mi  is  done  the  criminal  escapes  into  another  county,  the  jurisdiction 
of  the  court  where  the  crime  is  committed  is  never  questioned.  An 
illustration  was  used  by  one  of  the  defendant's  counsel  to  show  that 
they  could  step  out  of  the  jurisdicton  of  a  criminal  court.  He  called  to 
his  assistance  the  fragile  fabric  of  civil  cases  to  illustrate  this  criminal 
one.  I  take  the  ground  now  distincly  that  this  is  a  criminal  case ;  that 
removal  firom  office  and  disqualification  is  a  punishment  j  and  in  snp« 
port  of  this  the  case  of  Cummiogs  vs.  State  of  Missouri,  4  Wallace, 
and  In  rt  Garland,  in  the  same  volume^  fully  corroborate  me  that  it  is 
a  punishment;  and  we  think  that  this  is  conformable  to  the  doctrine 
assttted  on  impeachments  heretofore. 

If  a  statute  declared  that  certain  acts  of  a  cashier  of  a  bank  or  other 
trustee  shall  constitute  embezzlement,  it  would  never  for  a  moment  be 
entertained  that  the  criminal  by  resigning  the  office  of  cashier  or  trustee 
oonld  thereby  escape  the  punishment  for  his  crime  by  pleading  that  at 
the  time  of  information  or  trial  had  he  was  not  cashier  or  trustee,  and 
therefore  was  not  ooveved  by  the  provisions  of  the  penal  statute.  All 
11  B 
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the  statates  with  reference  to  that  subject  speak  of  the  crime  that  if 
the  cashier  did  so  and  so,  or  if  the  trustee  did  so  aud  so,  he  shall  suffer 
such  and  such  punishmeut.  Should  not  this  case  receive  the  same  con- 
struction Y  Substitute  tor  cashier  or  trustee  the  case  of  a  President 
cpmmittin^  treason,  bribery,  &c.,  and  what  interpretation  would  you 
give  it  t  You  would  say  it  did  not  mean  he  must  be  President  at  the 
time  of  trial.  You  would  say  that  it  does  not  mean  he  must  be  Presi- 
dent at  the  time  of  conviction  or  at  the  time  of  sentence.  But  you  would 
say  it  means  he  must  be  President  at  the  time  he  did  this  wrong.  As  to 
the  illustration  proposed  by  defendant's  counsel,  if  General  Jackson  were 
living  at  the  Hermitage  to-day  and  the  House  should  see  proper  to  im- 
peach him  for  some  removal  of  the  deposits  from  banks  while  he  was- 
President,  would  you  have  authority  to  tryt  I  say,  if  he  committed 
the  crime  while  in  office,  and  the  House  of  Representatives  of  the 
United  States,  endowed  as  they  are  with  the  right  to  judge  whether 
he  shall  be  impeached  or  not,  say  he  should  be  impeached,  you  have  the 
power  to  try  him,  whether  it  was  General  Jackson,  or  no  matter  who  it 
was. 

There  is  no  limitation  to  crime  except  that  by  express  statutory 
enactment.  Limitations  to  crime  are  made  by  statute,  and  not  by  infer- 
ences. At  the  common  law,  if  a  servant  killeid  his  master  or  a  wife  her 
husband  it  was  petit  treason.  If  a  servant  should  plead  that  the  de- 
ceased, at  the  time  of  information  made  or  at  the  time  of  verdict  ren- 
dered, was  not  his  master,  that  would  be  the  truth ;  still  the  court  would 
reply  as  we  reply  to  this  defendant,  **  You  were  his  servant  at  the  time 
of  the  commission  of  the  crime,  and  your  condition  at  the  time  you  did 
the  deed  is  that  which  fixes  your  guilt  or  innocence."  Almost  every 
penal  statute  for  the  punishmeut  of  crimes  by  an  officer  speaks  of  the 
subject  of  the  statute  as  an  officer  of  the  United  States }  yet  it  never 
occurred  that  it  at  aU  implied  that  the  criminal  should,  at  the  time  in- 
formation was  made  against  him,  be  an  officer  of  the  United  States. 
He  may  have  resigned,  but  the  stain  of  his  crime  remains. 

This  we  will  illustrate  by  the  very  case  under  discussion.  Allow  me 
to  call  your  attention  for  a  minute  to  the  very  statute  under  which,  in 
a  criminal  court,  this  defendant  would  have  to  be  brought  to  the  bar, 
(section  1781  Eevised  Statutes.)  If  the  court  should  give  the  same 
construction  to  the  statute  which  the  counsel  for  the  defendant  ask  you 
to  give  to  the  Constitution  of  the  United  States,  they  would  have  to  re- 
fuse jurisdiction,  for  it  speaks  of  him  as  an  officer  of  the  United  States. 
Take  section  1781: 

Every  member  of  Congrers  or  any  officer  or  agent  of  the  GovemmeDt  who,  directly  or 
inlirectly,  takes,  receives,  or  a^^rees  to  receive,  any  money  property,  d&c. — 

Going  on  and  giving  the  limit  of  the  punishment.    The  language  is — 

Every  meml  er  of  CongresB  or  any  officer  or  chief  of  any  Department  of  the  Government. 

Their  plea  to  the  court  of  the  District  of  Columbia  would  be,  "  I  am 
not  an  officer  of  the  United  States,  as  that  statute  says.  Kot  being  an 
officer  of  the  United  States,  can  you  prosecute  me  t  Have  I  not  made 
out  a  full  and  complete  case !"  Senators,  how  can  you  say  that  the 
Constitution,  using  identically  the  same  language  that  is  used  in  every 
statute  relating  to  the  same  subject-matter,  shall  receive  a  different  con- 
struction from  that  which  every  court,  under  all  circumstances,  has  given 
to  such  statutes  Y  We  maintain  that  there  is  not  even  plausible  color 
for  such  an  argument  as  that  If  yon  yourselves  should  appear  in  any 
court  of  criminal  jurisdiction  with  such  a  plea,  it  occurs  to  me  that  you 
would  feel  that  you  were  disgraced  in  your  professional  character. 
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Then  that  portion  of  the  section,  "  the  President,  Vice-President,  and 
all  civil  officers  of  the  United  States,  shall,"  &c.,  by  the  ordinary  rules 
of  construction  signifies  that  the  time  when  the  accused  was  required 
to  be  an  officer  of  the  United  States  is  at  the  time  of  committing  the 
crime. 

I  refer  to  the  case  of  Lord  George  Sackville,  who  at  the  battle  of 
Minden  commanded  the  British  forces  under  Prince  Ferdinand,  who, 
for  disobedience  to  the  command  of  his  superior  officer  or  cowardice, 
fell  into  disgrace.  In  September,  1759,  he  resigned.  His  resignation 
was  accepted  immediately,  and  he  was  dismissed  from  all  official  em- 
ployment. In  February,  1760,  a  court-martial  was  called  to  try  him. 
The  question  was  submitted  to  the  twelve  judges  of  England  whether 
a  citizen  could  be  subjected  to  a  court-martial.  The  judges  responded 
that  he  could.  After  full  consideration  they  decided  him  subject  to  the 
judgment  of  that  tribunal,  notwithstanding  his  resignation.  He  was 
accordingly  tried  by  court-martial  and  convicted. 

On  this  same  subject  I  will  call  the  attention  of  the  Senate  for  a 
moment  to  Scott  on  Military  Law.  With  this  authority  one  of  the 
honorable  counsel  for  the  defendant  must  be  very  familiar,  for  he  de- 
livered an  opinion  upon  it,  I  see  at  the  foot  of  the  page.  But  I  shall 
not  quote  his  opinion  as  an  estoppel.  Estoppel  seems  to  be  the  favor- 
ite doctrine  of  the  counsel  for  the  defendant.  I  will  not  ask  that  he 
shall  be  estopped  by  it,  but  I  will  ask  if  it  is  the  truth  you  shall  ac- 
cept  it. 

Section  630  is  as  follows : 

No  person  shall  be  liable  to  be  tried  and  punished  by  a  general  conrt*  martial  for  any  offense 
which  shall  appear  to  have  been  committed  more  than  two  years  before  the  issaing  of  the 
order  for  snch  trial,  unless  the  person,  by  reason  of  having  absented  himself,  or  some  other 
manifest  impediment,  shall  not  nave  been  amenable  ta  justice  within  that  period. 

I  now  read  from  the.note : 

In  the  only  instances  in  which  this  phase  of  the  question  of  jurisdiction  has  been  passed 
upon  by  the  civil  courts  of  our  own  country,  it  has  been  affirmed  that  the  jurisdiction  of 
courts-martial  comprehended  all  offenses  committed  while  the  offender  is  subject  to  the 
Rales  and  Articles  of  War,  whether  he  had  or  had  not  continued  in  the  military  service. 

That  is  all  offenses  committed  while  he  was  subject  to  .the  Articles  of 
War,  whether  at  the  time  of  trial  he  had  or  had  not  continued  in  the 
military  service. 

Mr.  Cashing  at  one  time  delivered  an  opinion  that  he  could  not  be 
tried ;  that  whenever  he  went  oat  of  service  the  power  of  thejcourt- 
martial  to  try  him  was  gone :  that  its  jurisdiction  was  divested.  In 
conseqaence  of  this  opinion  of  Caleb  Cushing,  an  express  statutory  en- 
actment was  made  to  repudiate  that  doctrine  as  found  in  a  section  in 
the  same  work.  I  have  not  the  sections  rightly  numbered,  and,  as  it 
will  take  me  too  long  to  find  it,  I  will  not  read  the  section  enacted  for 
the  purpose  of  avoiding  the  opinion  of  Mr.  Cashing.  This  is  Mr.  Cusli- 
ing's  opinion : 

Attorney-General  Wirt  was  of  opinion  that  soldiers  discharged  in  conseauence  of  the 
re-organization  of  1821  were  no  longer  subject  to  military  law,  at  least  for  the  completion 
of  a  punishment  which  in  its  character  looks  to  the  restoration  to  their  military  service  when 
the  punisbment  shall  be  over,  as  sentences  to  confinement,  hard  labor,  d&c.  There  is  color 
for  tne  opposite  opinion,  but  I  hold  this  to  be  the  safest  and  soundest  on  the  law  as  it  stands. 

Jadge  Black,  while  Attorney-General,  delivered  the  following  opin- 
ion: 

It  is  by  no  means  clear  that  this  circumstance  [the  dismissal  of  the  officer  whose  case  wes 
then  under  advisement]  placed  him  beyond  the  jurisdiction  of  a  court-martial* 
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He  ren.arked  also  that — 

In  Enffland  the  jnrisdictionof  a  conrt-martial  under  such  circnmstanoes  was  unaDimooslj 
sustained  bj  the  twelve  judges  in  the  case  of  Lord  George  Sackville,  and  their  decision  is 
recognized  as  the  law  by  Tyler,  page  113,  in  Griffith's  Notes,  page  32,  and  in  other  respectable 
works  on  military  law  and  coart^-martial. 

This  point  was  incidental  only  to  the  question  before  Mr.  Black,  and 
he  explained  that  its  introduction — 

Was  not  for  the  purpose  of  prononncing  an  opinion  upon  it,  but  to  avoid  misconception,  be- 
cause silence  would  have  been  regarded  as  an  admission  that  the  jurisdiction  ofa  court-martial 
expires  with  the  soldier's  term  of  service. 

Section  1070  of  Scott's  Military  Law  reads  as  follows : 

This  article  of  war — 

Section  630,  which  I  have  read — 

is  a  statute  of  limitations  in  case  of  proceedings  to  punish  persons  for  offenses  *^  arising  in 
the  land-forces."  As  at  present  advised,  I  do  not  see  what  provision  of  the  Constitution,  or 
statute,  or  principle  of  common  law  can  be  invoked  to  prevent  the  arrest  and  trial  of  a  per- 
son by  court-martial  for  a  military  offense  committed  while  such  person  was  an  officer  or 
soldier  of  the  Army  of  the  United  States  af^tt — 

Italicized — 

ajier  the  expiration  of  the  term  of  service,  so  that  the  order  for  the  trial  is  issued  within  the 
time  limited  by  the  Article  of  War. 

That  is,  within  two  years. 

And  so  in  principle  it  seems  to  have  been  held  in  the  case  of  Lord  George  Sackville,  as  re- 
ported by  Tyler  in  his  treatise  on  courts-martial. 

1071.  In  that  case  it  appeared  that,  as  the  defendant  had  been  dismissed  from  His  Maj- 
esty's service  previously  to  the  prosecution  against  him,  it  was  doubted  ander  the  mutiny 
act  whether  he  was  subject  to  the  Jurisdiction  of  the  court ;  upon  whidi  that  question  was 
referred  to  the  twelve  judges,  who  certified  that  under  the  circumstances  of  the  case  they 
saw  no  reason  to  doubt  the  jurisdiction  of  the  court-marCfial. 

1072.  In  ft  William  Walker,  decided  by  Mr.  Justice  Wilde,  of  the  supreme  court  of  Mas- 
sachusetts, and  after  consultation  with  and  with  the  concurrence  of  his  brother  judges,  and 
reported  in  American  Jurist,  April  number,  1830.  it  was  held  that  a  seaman  who  had  com- 
mitted a  tiaval  offense,  and  had  been  arrested  tnerefor  on  the  day  preceding  the  expira- 
tion of  his  term  of  his  service,  might  be  detained  for  trial  and  punishment  after  the  expira- 
tion of  su6h  term.  In  the  course  of  the  Opinion  the  learned  judge  dtes  ^  ease  of  &ck- 
ville,  cited  $upta^  with  approval ;  and  upon  the  general  question  says  : 

''It  is  true  that  a  seaman  is  not  bound  to  dO  service  after  the  term  of  his  enlistment. 
But  within  that  term  he  is  boimd  to  observe  the  rules  and  regulations  provided  for  the  gov- 
ernment of  the  Navy,  and  is  punishable  for  all  crimes  and  offenses  committed  in  viola- 
tion of  them  during  bis  term  of  service.  Theie  is  no  limitation  of  time  within  which  he 
is  to.  be  prosecuted  and  tried  for  such  offenses,  but  if  there  were  it  woukl  be  sufficient  to 
show  that  the  prosecution  was  commenced  within  the  time  of  limitadoii." 

In  corroboration  of  this  view,  I  saggest  the  principle  that  when  any 
one  enters  upon  an  office  he  is  not  relieved  from  all  the  dnties  and  re- 
sponsibilities of  that  office^  civil  and  criminal,  autil  they  are  fully  dis- 
charged*. 

The  punishmeut  by  impeachment  is  an  incident  of  a  civil  office,  and 
he  can  no  more  throw  otf  his  responsibility  criminally  than  he  could 
throw  off  his  responsibility  civilly  to  account  for  the  moneys  that  came 
to  his  hands.  His  official  duties  are  not  consummated  until  after  he  shall 
have  performed  all  and  subjected  himself  to  every  requirement  of  the 
law  under  which  he  went  into  office. 

Therefore,  it  seems  to  me  there  is  not  even  eoior  for  fiaying  that  this 
man  is  now  out  of  office  for  the  purpose  of  this  prosecution,  because  he 
has  not  fulfilled  all  his  responsibilities  nor  discharged  all  his  duties.  If 
he  had  retained  some  money  that  might  have  come  to  his  hands  for 
which  he  was  by  law  accountable,  would  his  resignation  discharge  him 
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from  bis  obligation  to  account  for  it  ?  Kot  for  a  moment.  If  he  has 
violated  duties  more  sacred  than  that,  will  his  resignation  discharge 
him  f  It  does  not  seem  to  me  that  such  an  allegation  conforms  to 
reason. 

The  case  of  a  discharged  soldier  seems  a  case  much  stronger  than  the 
present,  as  the  courts-martial,  with  their  judgments  and  sentences, 
are  limited  in  jurisdiction,  oboox^ious  to  the  common  law,  and  always 
watched  with  suspicions  vigilance.  If  a  court-martial,  whose  jurisdiction 
is  limited  to  the  soldiery,  a  jurisdi<>tion  which  we  as  freemen  have  al- 
ways been  t^iught  to  regard  with  the  utmost  vigilance,  and  against 
which  we  would  give  the  strictest  construction,  would  not  say  that  they 
could  not  take  cognizance  of  a  cringe  committed  by  a  soldier  when  he 
was  not  in  the  Army  because  he  was  discharged,  can  this  court  of  im- 
peachment, acting  as  the  representative  of  thirty -seven  sovereign  States! 
I  would  not  say  that  you  will  give  a  different  construction  to  uiat  power 
of  attorney,  the  Constitution  of  the  United  States,  by  which  the  people 
have  authorized  you  to  act.  It  is  a  question  that  ought  to  be  decided, 
and  ought  to  be  decided  in  favor  of  that  which  requires  the  highest 
degree  of  care,  and  imposes  upon  the  ofiScer  the  fullest  responsibiMty 
that  he  assumed  at  the  time  he  entered  on  the  duties  of  his  office.  The 
status  of  the  criminal  when  he  coipmits.  the  crime  is  the  plane  on  which 
he  is  to  be  judged. 

The  next  ground  on  which  it  may  be  claiiped  tta^t  this  cls^use  is  repug- 
nant to  the  general  grant  of  jurisdiction  is  that  ^11  civil  officers  who  are 
convicted  on  impeachment  of  treason,  bribery,  or  high  crimes  and  mis- 
demeanors should  be  removed  from  otfice.  From  this  it  is  argued  if  the 
oonrt,  from  the  condition  of  the  criminal,  cannot  inflict  the  whole  punish- 
ment prescribed  by  law,  it  has  no  jurisdiction  and  cannot  inflict  any 
]K>rtion  of  it  Such  a  statement  in  the  ordinary  courts  of  justice  would 
meet  with  little  favor*  In  larcenv,  the  judgment  usually  prescribed 
is  that  the  goods  be  returned  with  nne  and  imprisonment.  If  the  crimi- 
nal was  likely  to  be  prosecuted,  he  could  go  back  and  restore  the  goods, 
and,  if  this  priaciple  should  hold,  plead  that  the  whole  sentence  Which 
he  had  the  lawful  right  to  receive  could  not  be  inflicted^  and  therefore 
he  wonld  not  submit  tp  any  tri^l  or  punishment.  The  pauper  who  should 
commit  a  crime  which  would  entitle  him  to  fine  and  imprisonment 
would  plead  his  insplvenqy  and  divest  the  jurisdiction  of  the  court.  The 
felon  who  for  some  previous  crime  had  been  imprisoned  for  a  limited 
time  in  those  States  in  which  murder  in  the  drst  degree  is  punished 
with  imprisonment  for  life  might  with  impunity  murder  his  jailer  or  any 
of  his  fellow-prisoners  with  whom  he  might  be  brought  in  contact, 
and,  when  called  to  the  criminal  bar,  plead  to  the  jurisdiction  of  the  court 
that  they  could  not  imprison  him  for  life  in  that  he  was  now  under  a 
sentence  for  a  part  thereof,  and  as  he  could  not  receive  from  the  hands 
of  the  court  his  full  and  just  deserts,  he  must  have  the  right  to  claim  ex- 
emption from  trial  and  judgment. 

This  mode  of  reasoning  is  treating  the  punishment  as  a  right  of  the 
criminal,  instead  of  his  ignominy,  his  punishment.  The  criminal  cannot 
assign  an  error  that  the  judgment  was  more  favorable  to  him  than  the 
case  required.  (4  Blackstone,  page  395.)  Then  it  is  not  for  this  de- 
fendant to  complain  if  his  punishment,  in  case  of  conviction,  is  not  com- 
mensurate with  his  deserts. 

I  may  state  here  as  a  general  principle  that  the  fact  that  a  court  has  not 
power  to  enforce  its  judgments  is  never  a  ground  on  which  yon  can 
divest  jurisdiction.  If  it  were,  what  would  be  the  condition  of  our  civil 
courts  now  t    In  one-half  or  one-third  of  all  the  judgments  they  render. 
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to  use  a  common  phrase,  tbey  get  beaten  in  the  execution  ;  they  cannot 
enforce  their  judgment;  they  put  out  their  execution,  but  they  cannot 
collect  the  money.  And,  say  this  defendant's  counsel :  ^^  If  you  cannot 
enforce  your  sentence,  you  have  no  jurisdiction ;  you  cannot  give  a 
judgment."  You  cannot  argue  from  the  want  of  ability  of  the  court  to 
carry  out  that  which  it  decides  that  it  has  no  jurisdiction  to  decide.  It 
has  never  been  admitted,  and  never  will  be,  I  think.  In  the  case  of 
Bhode  Island  vs.  Massachusetts,  a  bill  was  filed  by  the  solicitor  of  Rhode 
Island  in  the  Supreme  Court  of  the  United  States  to  settle  the  boundary 
between  the  State  of  Massachusetts  and  the  State  of  Ehode  Island,  and 
this  very  plea  was  interposed  thatthe  court  could  not  enforce  its  sentence ; 
^^  How  will  you  issue  au  execution  or  issue  any  mandate  to  a  sovereign 
State  saying  you  shall  abide  by  this  boundary  or  this  judgment  which 
we  shall  render  F  The  Supreme  Court,  after  considering  it  fully,  and  after 
it  had  been  argued  by  the  first  lawyer  of  the  nation  at  that  time,  de- 
cided they  had  jurisdiction.  Because  they  could  not  carry  out  their 
decree  could  not  prevent  the  court  from  rendering  a  judgment  that 
would  be  binding.  It  does  not  follow  that  the  court  cannot  enter  into 
a  case  for  want  of  jurisdiction.  The  personal  inability  of  a  defendant 
to  receive  and  sufier  the  full  sentence  of  a  court  cannot  be  interposed 
as  a  ground  why  the  jurisdiction  of  the  court  shall  not  be  sustained. 
That  was  well  illustrated  by  my  colleague  yesterday  [Mr.  KnottJ  con- 
cerning the  benefit  of  clergy.  Because  the  thumb  cannot  be  burned, 
therefore  there  can  be  no  judgment  by  the  court,  and  therefore  the  juris- 
diction of  the  tribunal  would  be  ousted  I  Can  you  sustain  such  a  view 
as  that  in  this  tribunal  t 

Mr.  Logan.  Mr.  President,  before  the  manager  leaves  that  part  of 
the  case  which  he  was  discussing  under  the  Articles  of  War  relative 
to  courts-martial,  I  have  a  question  to  propound. 

The  Peesident  pro  tempore.  The  Secretary  will  read  the  inquiry 
^  propounded  by  the  Senatx)r  from  Illinois. 

The  Chief  Clerk  read  as  follows : 

Article  61  of  the  Articles  of  War  provides  that  any  officer  who  is 
convicted  of  conduct  unbecoming  an  officer  and  a  gentleman  shall  be 
dismissed  from  the  service.  In  a  case  where  an  officer  of  the  Army 
should  be  tried  under  this  article  of  war,  after  becoming  a  private 
citizen,  what  would  be  the  judgment  of  the  court-martial  Y 

Mr.  Manager  Jekes.  The  judgment  would  be  nothing,  as  it  was 
in  the  case  of  Bhode  Island  vs.  Massachusetts.  It  does  not  divest  the 
power  of  the  court  to  try ;  it  does  not  say  that  the  court  is  powerless 
because  the  defendant  is  incapable  to  receive  sentence.  This  is  the 
want  of  capacity  of  the  defendant,  and  iiot  of  the  court ;  and  a  plea 
to  the  jurisdictioil  must  be  to  the  court,  and  not  to  the  defendant. 
The  plea  on  the  part  of  the  defendant  of  his  incapacity  must  be  to 
the  court,  and  not  to  the  defendant.  A  plea  on  the  part  of  the  defend- 
ant of  his  incapacity  must  be  put  in  bar.  For  instance,  a  criminal  court 
cannot  convict  an  insane  person ;  but  suppose  one  who  is  insane  had 
committed  a  marder  and  he  came  into  court  under  proper  process, 
wonld  the  attorney  for  that  insane  man  plead  "  the  court  has  no  juris- 
diction," or  would  he  plead  the  incapacity  of  the  defendant  t  If  they 
change  their  plea,  and  say  "we  are  incapable,"  then  that  question 
would  be  pertinent ;  but  this  is  a  question  of  jurisdiction  as  to  the 
court,  and  not  of  capacity  as  to  the  defendant.  We  say  he  may  be  as 
incapable  as  can  be,  but  that  does  not  affect  your  power ;  it  does  not 
aflect  this  question  ;  so  that  you  cannot  reason  at  all,  from  the  fact  that 
the  defendant  cannot  comply  with  the  sentence  of  any  court  or  that  you 
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cannot  pat  any  penalty  apoQ  him,  that  you  are  powerless.    It  is  he  that 
is  impotent,  not  the  court. 

My  colleague  [Mr.  HoarJ  also  suggests  (but  the  auswer  I  have  given 
I  believe  is  the  legal  aoswer)  that  that  is  a  case  where  the  whole  peualty 
is  removal  from  the  service.    It  would  then  come  within  the  jurisdiction 
of  the  House  of  Representatives  to  judge — that  is  their  discretionary 
power — whether  they  wonld  impeach  or  uot.   It  would  not  be  a  question 
for  Uie  Senate,  bat  a  question  of  propriety  on  the  part  of  the  House, 
whether  they  would  impeach ;  and,  after  they  have  passed  upon  the 
propriety  of  that,  whether  you  can  render  a  judgment  or  not  is  imma- 
terial if  you  have  power  to  try. 

I  would  also  call  your  attention  very  briefly  a  little  further  to  this 
view  of  the  case,  that  the  personal  incapacity  of  a  defendant  never 
divests  the  jurisdiction  of  a  court  On  that  point  I  would  refer  to  an 
authority  not  altogether  unfamiliar,  I  apprehend — Blackstone's  Com- 
mentaries. Treating  of  this  subject  concerning  t;^ose  who  after  judgment 
cannot  receive  sentence,  he  says : 

Anotber  caose  of  refpular  reprieve  is  if  the  offender  becomes  nan  compos  between  the  jadg^- 
meat  and  the  award  of  execution ;  for  regularlj,  as  was  formerly  observed,  thoufi^h  a  man 
he  compos  when  he  commits  a  capital  crime,  yet,  if  he  becomes  non  compos  after,  he  shall 
not  be  indicted ;  if  after  indictment,  he  shall  not  be  convicted ;  if  after  conviction,  he 
•hall  cot  receive  judgment;  if  after  judfrment,  he  shall  not  be  ordered  for  execation;  for 
fwriosas  solo  furore  punitur,  and  the  law  knows  not  bat  he  might  have  offered  some  reason, 
if  in  his  senses,  to  have  stayed  these  respective  proceedings.  It  is  therefore  an  invariable 
rale,  when  any  time  intervenes  between  the  attainder  and  the  award  of  execution,  to  demand 
of  the  prisoner  what  he  hath  to  allege  why  execution  should  not  be  awarded  against  him  ; 
uid  if  he  appears  to  be  insane  the  jndge  in  his  discretion  may  and  ought  to  reprieve  him. 
<Blackstone*8  Commentaries,  Book  4,  chapter  3],  pages  395,  396.) 

That  is,  it  amounts. to  a  suspension  of  a  judgment  Suppose  this 
defendant,  after  the  prosecution  had  been  instituted,  had  resigned ; 
if  the  want  of  power  to  inflict  the  sentence  is  a  question  which  is 
addressed  to  the  jurisdiction  of  the  court,  then  he  could  come  in  and 
plead  that  you  cannot  judge  this  case,  and  you  would  have  to  stop  right 
there.  Then,  if  he  should  be  appointed  to  office  again,  what  would 
be  the  result  t  It  would  then  just  come  in  the  same  position  of  an 
insane  man;  you  would  proceed  with  the  judgment;  and  it  the 
removal  must  divest  your  power  to  pass  any  sentence  and  take  away 
from  you  the  right  to  disqualify,  (which  we  maintain  it  does  not  by 
any  logical  view  of  the  case,)  all  you  could  do  would  simply  be  to  find  the 
truth,  and  reserve  your  judgment,  as  the  court  would  in  a  case  of  insanity, 
until  he  should  be  competent  to  receive  the  judgment. 

But  let  us  take  another  view  of  this  case.  Suppose  a  man  had  been 
found  guilty  of  murder,  and  he  had  been  sentenced,  and  the  day  for  ex- 
ecution had  been  fixed,  and  in  order  to  avoid  that  execution  he  should 
drink  himself  into  a  state  of  maudlin  insanity,  and  then,  as  you  could 
not  inflict  punishment  upon  one  insane,  he  would  insist  that  you  could 
not  proceed  with  your  execution.  This  would  apply  in  this  defendant's 
case.  He  himself,  by  his  own  act,  has  rendered  himself  incompetent,  if 
be  is  rendered  incompetent,  and  he  cannot  plead  that  more  than  a  man 
who  drank  himself  drunk  to  prevent  execution  could  prevent  execution 
thereby.  Wherever  it  is  the  fault  of  the  defendant  himself  that  he  is 
diaqnalified,  although  he  may  be  maudlin  and  really  insane,  yet  he  must 
suffer  the  punishment  of  the  law  when  that  weakness  or  incapacity  is 
artificial,  made  by  himself.  So  this  defendant,  if  he  comes  in  after  you 
iave  granted  him  a  reprieve,  and  says,  "  I  have  resigned  for  the  purpose 
of  dodging  your  jurisdiction,''  you  wonld  say,  as  the  executioner  would 
say,  "No  man  can  take  advantage  of  his  own  default  to  clear  himself 
irom  the  result  of  his  demerits." 
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Bat  this  may  be  viewed  in  another  aspect.  If  the  reason  why  this 
court  has  no  jurisdiction  is  that  the  jodgoient  of  removal  from  office 
cannot  be  rendered,  then  if  he  were  re-appointed  he  would  be  within 
the  reach  of  that  portion  of  the  judgment }  the  reason  would  oease  to 
exist  and  he  would  be  subject  to  impeachment.  The  court  of  impeach- 
ment wonld  have  jurisdictiou  every  time  he  might  be  re-appointed,  but 
that  jurisdiction  would  be  divested  as  often  as  he  might  resign ;  and  if 
it  is  only  because  the  judgment  of  removal  cannot  be  render^  that  ttie 
jurisdiction  of  the  court  is  divested,tfae  defendant  need  not  resign  till 
after  the  trial  shall  have  been  fully  gone  through  with,  all  except  the 
judgment.  If  he  finds  it  is  going  against  him  he  can  resign,  and,  as  a 
plea  to  the  jurisdiction  is  never  too  late,  he  may  plead  it  before  the  sen* 
tence,  and  the  court,  perhaps  after  weeks  or  months  of  laborious  investi- 
gation, can  only  dissolve  and  make  its  best  bow  to  the  citizen  of  Iowa 
or  elsewhere  for  having  arrogated  to  itself  the  right  to  try  a  private 
citizen  whom  the  Hou8^  of  I^presentatives  of  the  United  States  had 
been  so  presumptuous  as  to  arraign  at  its  bar.  After  the  court  sboald 
have  dissolved  and  the  House  of  Bepresentatives  had  got  fairly  estab- 
lished at  their  legislative  duties,  the  President,  as  some  kind  of  com- 
pensation or  atonement  to  this  i>rivate  citizen  for  the  persecution  to 
which  he  had  been  subjected,  could  re-appoint  him  to  the  same  office ; 
and,  as  often  as  the  pertinacity  of  the  people  should  demand  a  new 
prosecution,  a  new  resignation  and  a  new  reappointment  could  be  gone 
through  with  and  the  very  purpose  of  all  the  provisions  of  the  Consti- 
tution with  reference  to  impeachment  be  thwarted ;  and  this,  too,  in  the 
face  of  the  constitutional  provision  which  denies  to  the  President  the 
power  of  pardon  in  cases  of  impeachment. 

This,  with  other  similar  considerations,  leads  us  to  conclude  that  the 
signification  of  this  clause  with  reference  to  the  subject  of  im|)eachment 
should  not  be  construed  as  repugnant  to  the  general  grant  to  the  Senate 
of  power  to  try  all  impeachments,  but  simply  signifies  that  if  the  crim- 
inal civil  officer  shall  not  before  have  been  removed,  the  removal  shall 
in  all  cases  be  inflicted  as  part  of  the  sentence  of  the  court. 

Then  to  this  grant  in  the  Constitution  which  is  general  there  is  no 
proviso,  no  exception  or  repugnant  clause  within  which  the  case  under 
discussion  comes.  This  view  is  corroborated  by  Mr.  Eawle,  who  in  hia 
Commentaries  on  the  Constitution,  after  discussing  the  persons  who  are 
liable  to  impeachment,  concludes  in  the  following  language : 

From  the  reasons  already  given,  it  is  obvious  tbat  the  only  peiions  liable  to  iDDpeacbmeot 
are  those  who  are  or  have  been  in  public  office.    (Rawie  on  the  Constitution,  page  243.) 

And  this  ^^  have  been  "  is  not  in  parenthesis,  as  the  honorable  oonnsel 
for  the  deiMidant  seemed  to  think  it  was.  It  is  a  distinct  snb^^ntive 
part  of  the  sentence,  and  the  best-considered  part  of  the  sentence  prob- 
ably in  the  whole  paragraph.  Judge  Story  expressly  leaves  it  an  open 
question,  dismissing  its  further  consideration  by  saying  of  it  and  a  cog- 
nate question — 

They  are  brought  before  the  learned  reader  as  matters  still  sub  judice^  the  final  decision  of 
which  may  be  reasonably  left  to  the  high  tribunal  constituting  the  court  of  impeachment 
when  occasion  will  arise.    (Story  on  the  Constitution,  $  805.) 

• 

In  reference  to  Judge  Story,  the  defendant's  counsel  have  quoted  that 
authority  as  corroborating  the  view  that  an  officer  is  not  impeachable 
after  he  shall  have  resigned.  Such  is  clearly  not  what  Judge  Story- 
meant.  As  in  all  the  rest  of  his  works,  he  presented  the  arguments  |7ro 
and  coUy  usually  as  they  had  been  presented  by  others.  Jf  he  had  a  dis- 
tinctly formed  opinion  of  his  own,  he  announced  it ;  if  he  had  none,  he 
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left  it  open.  If  there  had  been  a  jadieial  investigation  of  the  subject 
and  it  had  passed  ander  judgment,  4t  was  then  aQnoance<l.  80  Judge 
Story  meant  just  what  he  said  when  he  said  it  must  be  left  to  you,  and 
you  alone,  to  settle  this  question  }  and  now  it  is  for  you  to  settle. 

English  precedent,  whence  the  framers  of  the  Constitution  derived 
their  opinions  on  the  subject,  are  distinctly  in  favor  of  the  court  retain- 
ing its  jurisdiction  in  this  case.  In  the  impeachment  of  Warren  Hast- 
ings it  appears  that  resolutions  were  passed  for  his  recall  from  India  as 
governor-general  of  Bengal,  in  oooseqnence  of  whidi,  on  the  16th  of 
June,  1785,  he  returned  to  London,  and  the  first  step  toward  his  im- 
peachment was  not  taken  until  the  17th  of  February,  1786,  which  was 
a  motion  made  by  Mr.  Burke  for  a  copy  of  the  correspondence  between 
him  and  the  company  from  January,  1785,  to  January,  1786  ^  and  on  the 
4th  day  of  April,  1786,  articles  of  impeachment  were  by  Mr.  Burke  pre- 
sented to  the  House  of  Commons  against  Warren  Hastings,  late  gov- 
ernor-general of  Bengal,  as  '^  late  Secretary  of  War  ^  here.  This  case- 
has  a  i)eculiar  significance  when  it  is  remembered  that  it  was  so  very 
recent  as  to  be  immediately  in  the  presence  of  the  framers  of  the  Con- 
stitution— their  daily  reading  at  the  very  time  they  were  engaged  in. 
their  labor.  In  discussing  the  subject  of  impeachment.  Colonel  Mason 
expressly  cited  it  to  show  the  scope  of  the  power  of  impeachment  in 
England,  as  appears  by  the  Madison  Papers,  volnme  3,  page  1528. 

This  case  was  immediately  before  the  convention  that  framed  the 
Constitution  at  the  time  they  framed  it,  and  when  it  was  before  them 
and' it  was  a  known  fact  that  he  was  only  a  subject  of  England.  If  the 
convention  had  meant  to  say  that  it  was  not  the  status  of  the  crim- 
inal at  the  time  of  committing  the  crime  that  fixed  the  jurisdiction^ 
would  they  not  have  taken  some  pains  to  make  the  distinction  between 
the  English  constitution  and  ours  in  regard  to  this  subject  Y  To  me  this 
seems  a  pregnant  negative.  If  they  had  not  meant  that  this  very  case 
which  was  then  cited  before  them,  was  in  their  daily  papers,  should  not 
be  regarded  as  anything  of  a  guide  as  to  what  impeachment  meant,  is  it 
not  singular  that  they  never  thought  to  guard  this  by  an  express  clause 
that  an  officer  coilld  not  be  impeached  after  be  had  gone  out  of  office  t 

On  a  prior  day  from  the  same  authority  we  learn  that  the  query  with 
those  who  framed  the  Constitution  was  not,  as  it  is  with  us,  whether  one 
who  had  been  an  officer  but  was  out  of  office  could  be  impeached,  but 
the  very  reverse ;  whether  it  would  be  proper  to  impeach  the  President 
or  Vice-President  while  in  office. 

In  the  Madison  Papers,  volume  2,  page  1153,  the  following  discussion 
occurred,  as  cited  by  the  honorable  counsel  for  the  defendant.  Allow 
me  to  read  to  you  first  the  resolution,  because  you  cannot  derive  the 
full  signification  of  the  motion  unless  yon  know  the  resolution  on  which 
it  was  founded,  and  in  this  resolution  you  will  note  the  fact  that  it  was 
only  with  reference  to  the  President.  There  were  no  **  civil  officers  ^  in- 
cluded in  the  clause,  concerning  which  this  motion  was  made,  but  only 
the  President.    It  is  article  9,  as  introduced  by  the  committee : 

9.  Resolved^  That  a  national  ezecntive  be  instituted,  to  consist  of  a  sin^fle  person,  to  be 
choMn  by  the  national  legislature  for  the  terra  of  seven  years,  with  power  to  carry  into  eze- 
cation  the  nalKmal  laws,  to  appoint  to  offices  in  cases  not  otherwise  provided  for,  to  be  in- 
eli^ble  a  second  time,  and  to  be  removable  on  impeadiment  and  conviction  of  malprac- 
tices or  neglect  of  daiy. 

This  has  reference  only  to  the  President.  Mr.  Pinckney  and  Gouver- 
neur  Morris  made  the  following  motion  with  reference  to  that  resolu- 
tion : 

Mr.  Pinckney  and  Mr.  Gonvemear  Morris  moved  to  strike  oat  this  part  of  the  resolution  : 
To  be  removable  on  impeachment  and  conviction  of  malpractice  or  nn^lect  of  duty. 
Mr.  Pinckney  observed,  he  onght  not  to  be  impeachable  while  in  office. 
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Not  while  out  of  office,  bat  he  ought  not  to  be  impeachable  while  in 
office.  The  query  with  them  was  whether  he  shoaid  be  impeachable 
only  in  office.  Did  not  that  imply  in  itself  that  he  was  to  be  impeacha- 
ble when  out  of  office  t  Tlie  clause  conferring  the  general  power  of 
impeachment  had  gone  before;  but  here  it  was  proposed  to  impose  a 
special  penalty  on  the  President  who  should  be  guilty  of  these  particu- 
lar crimes,  <<  malpractice  or  neglect  of  duty."  This  clause  alone  referred 
to  him  ;  and  then  the  motion  was  to  strike  out  removal  from  office,  be- 
cause he  ought  not  to  be  impeachable  while  in  office^  leaving  him  subject 
to  the  general  jurisdiction  which  had  gone  before,  that  he  should  be  Im- 
X)eachable  at  the  discretion  of  the  House.  But  the  inquiry  was  should 
he  be  subject  to  punishment  of  removal  and  other  disqualifications! 
Then,  Mr.  Davie,  in  reply  to  this  motion  that  the  President  ought  not  to 
be  impeachable  while  in  office^  said : 

If  be  be  not  impeacbable  wbile  in  office,  he  will  spare  no  efforts  or  means  wbatever  to  eet 
himself  re-olected.  He  considered  this  as  an  csbential  security  for  the  good  behavior  of  the 
Executive. 

What  good  would  it  do  him  to  be  re-elected  if  he  could  not  be  im- 
peached anyway  if  he  was  out  of  office  ?  If  it  meant,  as  the  learned 
counsel  suggested  it  did  mean,  that  he  should  not  be  impeached  after 
he  had  gone  out  of  office,  how  would  it  be  a  harbor  of  safety  for  him  to 
seek  a  re-election  ?  This  is  what  Mr.  Davie  said,  "  He  would  then  spare 
no  means  to  secure  re-election "  to  avoid  impeachment.  He  need  not 
take  that  pains  according  to  the  learned  counsel  for  the  defendant,  be- 
cause when  he  had  gone  out  of  office  he  would  become  a  citizen,  and  he 
would  make  his  best  bow  to  the  tribunal  and  say,  "You  cannot  impeach 
a  citizen."  So  we  say  that  the  very  reverse  of  what  the  counsel  for  the 
defendant  has  cited  this  for  is  what  the  framers  of  the  Constitutioa 
meant. 

Mr.  Wilson  concurred  in  the  necessity  of  making  the  Executive  impeachable  while  ia 
office. 

Mr.  GouvERNEtR  Morris.  He  can  do  no  criminal  act  without  coadjutors,  who  may  be 
punished.  In  case  he  should  be  re-elected,  that  will  be  a  sufficient  proof  of  his  innocence. 
Besides,  who  is  to  impeach  ?  Is  the  impeachment  to  suspend  his  functions  t  If  it  is  not,  the 
mischief  will  go  on.  If  it  is,  the  impeachment  will  be  nearly  equivalent  to  a  displacement, 
and  will  render  the  Executive  dependent  on  those  who  are  to  impeach. 

Colonel  Mason.  No  point  is  of  more  importance  than  that  the  right  of  impeachment 
should  be  continued. 

They  were  not  discussing,  as  the  learned  counsel  says,  whether  the 
right  of  impeachment  should  exist  at  all,  but  whether  the  President, 
speaking  of  him  alone  and  no  other  civil  officer,  should  be  removed. 
The  query  was  whether  he  ought  to  be  impeached  while  in  office  or  left 
until  after  he  had  gone  out,  as  indicated  by  Mr.  Mason : 

Shall  any  man  be  above  justice  f  Above  all,  shall  that  man  be  above  it  who  can  commit 
the  most  extensive  ii^ustice  f  When  great  crimes  were  committed,  he  was  for  punishing  the 
principals  as  well  as  the  coadjutors. 

So  that  it  seems  to  me  that  this  authority,  instead  of  sustaining  the 
eccentric  view  of  it  taken  by  the  learned  counsel  for  the  defendant,  is 
the  very  reverse.  After  very  elaborate  discussion  our  ancestors  con- 
cluded that  a  President  might  be  impeachable  while  in  office.  During^ 
all  that  discussion  on  this  very  subject  it  never  occurred  to  any  one  to 
doubt  the  propriety  of  impeachment  after  the  criminal  had  gone  out  of 
office.  Had  the  learned  counsel  for  the  defendant  been  there  with  this 
plea  and  suggested  that  the  President  could  not  be  impeached  after  he 
was  out  of  office,  how  completely  would  the  subject  of  impeachment  have 
been  exhausted,    Mr.  Pinckuey  would  have  denied  the  propriety  of  im- 
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peachment  ^while  in  office.  The  learaed  connsel  would  have  chimed  in 
with  the  impropriety  of  impeachiug  the  President  after  he  had  gone  out 
of  office*  Tbe  result  would  have  been  pretty  nearly  what  it  would  be 
DOW  if  resignation  could  be  pleaded  in  bar  of  jurisdiction  on  impeach- 
ment This  sabject  of  imi)eachment  would  have  been  completely  elimi- 
nated from  tbe  Constitution. 

Another  case  of  impeachment  in  the  English  House  of  Lords  occurred 
in  1806,  which,  as  a  precedent,  from  the  facts  on  which  it  was  founded, 
may  afford  some  light  on  the  question  now  to  be  decided.  Viscount 
MeWille  was  appointed  to  the  oflBce  of  treasurer  of  the  navy  on  the  10th 
of  Angnst,  1782,  in  which  he  continued  till  the  10th  of  April,  1783.  He 
was  re-api)ointc>d  on  the  6th  of  January,  1784,  and  remained  in  office 
nntil  the  Ist  of  June,  1800.  On  the  8th  of  April,  1805,  Mr.  Whitbred 
introduced  resolutions  of  censure,  and  on  the  9th  moved  in  the  House  of 
Commons  an  address  to  the  King  praying  his  removal  from  the  King's 
council.  He  had  been  transferred  from  treasurer  of  the  navy  to  the 
King's  council  in  the  mean  time.  While  this  matter  was  under  discus- 
sion Viscount  Melville,  on  the  10th  of  April,  resigned,  just  as  this  de- 
fendant resigned  while  this  discussion  was  pending  in  the  House  of  Rep- 
resentatives. The  resignation  was  accepted  the  same  day,  (as  this  was,) , 
and  notice  thereof  officially  communicated  to  the  House  of  Commons  on 
the  29th  of  May,  1805.  Mr.  Whitbred  gave  notice  in  the  House  of  Com- 
mons of  a  motion  for  the  impeachment  of  Lord  Melville.  In  pursuance 
of  this  motion  articles  were  drawn,  including,  among  others,  transactions 
that  occurred  in  the  first  term  of  hisincumbency  of  the  office  of  treasurer 
of  the  navy ;  and,  although  at  the  time  of  the  trial  he  held  no  office  in 
England  and  it  had  been  twenty-two  years  since  he  had  first  laid  down 
the  office  which  he  held  at  the  time  of  the  commission  of  some  of  the  al- 
leged crimes,  the  House  of  Peers  took  cognizance  of  the  case  and  fully 
tried  the  defendant.  At  the  time  of  the  trial  twenty-four  years  had 
elapsed  since  some  of  the  alleged  criminal  acts  had  been  done. 

This  case  would  establish  at  the  same  time  that  resignation  did  not 
divest  jurisdiction,  and  that  without  an  express  statutory  enactment 
official  impeachable  crime  is  without  limitation  as  to  the  time  of  its 
prosecution.  Once  guilty,  he  is  for  life  at  the  mercy  of  the  impeaching 
tribanaL 

The  case  of  Judge  Barnard  has  been  cited  by  several  of  my  colleagues 
and  discussed  somewhat  at  length.  It  is  the  only  American  precedent 
directly  upon  the  question  under  consideration.  As  to  that,  it  is  only 
necessary  to  say  that  the  court  sustained  the  jurisdictional  power  of  im- 
peachment The  likeness  between  that  and  this  is  more  than  an  analogy. 
Blount's  case  has  been  cited  by  the  learned  counsel,  and  one  of  them 
asserted  as  a  part  of  his  discussion  of  this  case  that  we  must  stand  upon 
the  same  principle  that  was  there  asserted,  that  all  persons  are  liable  to 
impeachment :  and  it  has  been  announced  by  the  second  counsel  who 
spoke  for  the  defendant  that  the  question  you  were  to  decide  was  whether 
you  had  jurisdiction  over  forty  million  people.  We  take  no  such  ground 
as  that,  but  distinctly  repudiate  it,  and  say  that  our  definition  of  impeach- 
ment, which  we  maintain  is  correct  and  derived  from  the  whole  series  of 
adjadicated  cases,  confines  this;  that  the  jurisdiction  of  the  Senate  by 
the  very  naming  of  impeachment,  |>6r«e,  is  confined  to  official  crimes,  and 
there  are  not  forty  million  officers  in  the  United  States,  although  there 
is  a  considerable  number  of  them.  But  you  have  jurisdiction  of  every 
crimioal  official  offense,  of  every  official  crime  which  may  be  committed 
by  an  officer,  and  it  is  in  the  discretion  of  the  House  of  Kepresentativea 
W'hether  they  will  prosecute  all  official  crimes  before  you  or  not.    It  was 
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anticipated,  doubtless,  by  the  framers  of  the  Gonstitation  tbat  the  Hoase 
of  Eepreseutatives  would  eliminate  all  cases  from  those  within  their  dis- 
cretionary power  except  such  as  from  their  character  deserved  judgment 
from  this  tribunal.  So  we  do  not  stand  upon  that  ground,  but  the  very 
reverse ;  that  no  person  can  be  impeached  here  who  did  not  commit  an 
official  crime,  and  that  no  one  who  has  not  been  an  officer  of  the  United 
States  can  commit  an  official  crime. 

The  Senator  is  not  an  officer  of  the  United  States ;  the  Congressman 
is  not  au  officer  of  the  United  States.  Why  t  In  the  formation  of  our 
Government  three  elements  entered.  There  were  the  people,  the  States, 
and  the  General  Government.  The  people  are  represented  by  the  Con- 
gressmen; they  receive  their  commissions  directly  from  the  people. 
They  are  the  officers  of  the  people  of  a  State,  and  not  of  the  United 
States.  They  may  do  official  duty  with  reference  to  the  United  States, 
as  some  other  State  officers  do  now ;  but  they  are  still  officers  of  the 
State.  The  Senators  represent  the  sovereignty  of  the  several  States ; 
they  represent  the  States,  and  as  such  are  officers  of  the  States,  and  not 
of  the  United  States.  So  that  a  Senator  is  not  impeachable,  in  that  he 
is  not  an  officer  of  the  United  States.  A  Congressman  is  not  impeach- 
able, in  that  he  is  not  an  officer  of  the  United  States,  but  au  officer  of 
*"  the  people  of  a  State. 

It  leaves  it,  then,  that  those  cognizable  before  this  court  are  only  those 
who  are  the  Government  officers  of  the*  United  States;  who  are  officers 
alike  for  every  State;  who  receive  their  powers  alike  from  every  State, 
directly  or  indirectly ;  who  are  commissioned  by  the  people  of  all  the 
States,  or  who  are  commissioned  by  some  person  representing  the  peo- 
ple of  all  the  States.  So  that  the  officers  or  the  United  States  are  those 
included  in  the  executive  department  of  the  Government,  and  every 
officer  of  that  executive  department  we  conceive  to  be  impeachable  be- 
fore his  tribunal. 

Kow,  why  should  it  be  that  a  civil  officer  should  be  Impeachable 
rather  than  a  military  officer?  Is  the  one  nH>re  dangerous  than  tbe 
other  t  Were  the  framers  of  the^Constitution  more  careful  to  guard  one 
than  the  other  t  Ko.  They  simply  took  this  into  consideration :  This 
provision  simply  meant  that  it  was  imperative  that  on  impeachment  for 
certain  crimes  of  a  high  grade  civil  officers  should  be  removed.  Why 
not  military  officers  t  Because  military  talent  is  (^  a  peculiar  character. 
One  man  in  an  army  may  not  represent  only  one  man,  but  bis  name  may 
be  good  fbr  a  thousand,  ten  thousand,  or  more.  Suppose  you  take  the 
case  of  the  Duke  of  Marlborough — a  man  noted  perhaps  for  his  avarice — 
a  man  who,  if  he  had  been  prosecuted  for  official  malpractice  under  our 
Constitution,  would  have  been  removed  from  office  had  this  power  been 
extended  to  military  officers  as  well  as  civil  officers ;  but  to  remove  tbe 
Duke  of  Marlborough  from  the  head  of  the  armies  of  England  would 
have  been  equivalent  to  yielding  her  place  as  a  military  nation  in  the 
face  of  the  world.  So  there  is  a  reason  why  military  officers  should  not 
be  necessarily  removed.  You  may  remove  them.  If  the  demands  of  the 
Bepublic  require  you  should  remove  them  you  should  do  it,  but  you  are 
not  compelled  by  the  Constitution  to  do  it.  That  is  why  it  was  made 
applicable  to  civil  officers  alone,  and  in  reference  to  civil  officers  we 
have  daily  and  hourly  indications  that  if  the  very  best  of  civil  officers 
were  to  be  removed,  highest  or  lowest,  abundance  of  people  would  spring 
up,  numerous  as  the  frogs  of  Egypt,  fully  competent  and  amply  willing 
to  fill  the  places.  It  was  restricted  as  to  military  officers  because  of  the 
character  of  the  duties  they  have  to  perform ;  it  was  restricted  as  to 
naval  officers  for  the  same  reason ;  and  it  was  not,  as  I  apprehend,  for 
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the  caase  suggested  by  Judge  Story:  that  tbere  were  courts-martial  to 
try  their  crimes. 

The  spirit  of  ourinstitdtions  is  that  the  people  shall  all  the  time  hold 
their  hand  on  every  officer  in  the  United  States.  As  to  those  that  were 
fleeted  by  themselves,  Congressmen,  they  placed  it  in  the  power  of  Oon- 
gress  to  remove  them.    As  to  those  that  represented  the  States,  they 

? laced  it  in  the  power  of  those  representing  the  States  to  remove  them; 
bat  is,  they  held  the  power  of  removal  all  the  time,  directly  or  indi- 
rectly, and  intrusted  it  to  no  single  individual.  As  to  the  officers  of  the 
United  States,  who  are  those  under  the  Executive,  they  meant  to  hold 
the  same  hand  upon  them,  and  they  did  hold  it.  They  meant  that  the 
military,  the  maritime,  and  the  civil  alike  shall  be  subject  to  impeacb- 
meDt  aud  trial,  and  that  if  it  is  necessary  this  court  can  drag  from  his 
height  the  military  hero,  or  may  drag  from  his  depths  the  depredating 
cnstom-house  officer.  This  is  the  view  we  take  of  this,  and  nothing 
more.  We  do  not  stand  in  opposition  to  any  principle  contained  in  the 
Blonnt  case ;  but  in  that  Blount  case  there  was  nothing  decided  by  the 
court  that  in  any  way  collides  with  tl^  views  we  have  announced. 

I  will  now  only  call  attention  to  the  final  resolution  in  that  case,  be- 
eaase  I  have  already  consumed  almost  double  the  time  I  intended. 

Mr.  GONKLiNa.  Before  the  manager  enters  upon  another  point,  if  it 
will  not  incommode  htm,  I  should  like  to  make  an  inquiry  touching  a 
statute  he  cited,  and  the  argument  he  derived  from  it. 

The  Pbesident  fro  tempore.  The  inquiry  of  the  SeoMitor  will  be  re- 
ported. 

The  Secretary  read  as  follows : 

Section  1781  of  the  Reviaed  Statutes,  died  by  Manager  Jenks,  ^ouolodes  tluis :  **And  any 
*  *  *  officer  convicted  of  a  Tiolation  of  this  -section  shall,  moreOYer,  be  disqaalified  from 
holding  anj  office  of  honor,  profit,  or  trust  nnder  the  Government  of  the  United  States." 

If  ti^  respondent  be  convicted  On  the  indictment  said  to  be  pending  under  this  section, 
Mm  the  jodiclal  conrt  pronounce  the  judgement  required  if  in  the  mean  dme  the  Senate  pro- 
manoes  it  7  or,  should  the  court  first  pronouneegudgment,  what  would  be  the  weight  or  the 
itet  in  determinisg  the  province  of  the  Senate  t 

Mr.  Manager  Jenks.  We  regard  that  fact  as  having  little  or  no  weight , 
with  reference  to  determining  the  authority  of  the  Senate,  because,  as  I 
have  already  discussed  and  expressed  my  views,  from  the  fact  that  the 
court  has  not  power  to  inflict  any  portion  of  its  sentence,  you  cannot 
infer  that  the  court  has  not  power  to  try.  Jurisdiction  means  the  right 
to  try  and  decide.  If  you  take  the  definition  of  jurisdiction,  it  is  the 
right  to  try  and  decide.  To  judge  is  what  it  means.  It  does  notneces- 
sarily  imply  to  execute.  Hence  you  try  and  decide,  and  execute  so  far 
•ss  the  circumstances  of  the  criminal  will  permit,  as  I  have  already  illus- 
Uated.  This  case  would  have  no  relevancy,  if  that  be  the  correct  view, 
that  you  cannot  argue  from  the  fact  that  the  court  cannot  Inflict  part  of 
apunishmeDt  that  therefore  its  jurisdiction  is  divested. 

With  reference  to  the  trial  of  President  Johnson,  as- cited  by  the  last 
coQusel  for  the  defendant,  I  have  looked  in  vain  to  see  any  relevancy 
ia  that  argument  or  in  the  opinions  there  quoted.  Those  opinions  were 
delivered  with  reference  to  the  case  they  were  then  trying.  The  ques- 
tions whether  one  who  was  not  an  officer  is  impeachable  was  not  before 
the  court.  .Anything  that  a  court  or  a  judge  thereof  may  incidentally 
say  in  arguing  the  proposition  before  his  mind  is  not  to  be  considered 
as  even  the  opinion  of  the  individual  who  may  have  been  deciding  the 
qaestion. 

Mr.  Shebman.  I  will'€t8k  the  counsel  to  read  the  fiodiogiatheBlonnt 
case. 
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Mr.  Manager  Jenks.  Yes,  sir.  I  was  drawn  away  from  that  by  the 
question  of  the  honorable  Senator  from  New  York.  There  were  two 
motions  made,  and  from  the  two  the  action  of  the  court  is  derived. 
This  was  the  motion  made  in  the  Senate: 

Resolved,  That  William  Bloont  was  a  civil  officer  of  the  United  States,  within  the  mean* 
ing  of  the  Constitution  cf  the  United  States,  and,  thereiore,  liable  to  be  impeached  hy  the 
House  of  Representatives ; 

That,  as  the  articles  of  impeachment  charge  him  with  high  crimes  and  misdemeanors, 
supposed  to  have  been  committed  while  he  was  a  Senator  of  the  United  States,  his  plea 
ought  to  be  overruled.    (2  Annals  of  Congress,  page  2318.) 

It  was  substantially  this :  that  a  Senator  of  the  United  States  is  not 
a  United  States  officer ;  and  the  whole  argument  in  that  case  is  em- 
braced in  the  two  propositions  which  were  announced  by  Mr.  Dallas  as 
the  two  propositions  which  they  would  undertake  to  maintain,  which 
are  found  on  page  2263 : 

1.  That  only  civil  officers  of  the  United  States  are  impeachable;  and  that  the  offenses 
for  which  an  impeachment  lies  must  be  committed  in  the  execution  of  a  public  office. 

I  may  say  here  that  the  word^^^  civil  ^  was  not  discussed  at  all.  It 
was  not  a  matter  of  any  account  whether  they  were  civil  or  military. 
We  exactly  assent  to  the  proposition  that  it  is  only  an  officer  of  the 
United  States — that  is,  an  officer  at  the  time  of  committing  the  crime— 
who  is  impeachable:  and  that  the  crime  must  be  committed  in  the  ex- 
ecution of  public  office.  That  was  the  argument  of  Mr.  Dallas,  and  we 
stand  exactly  upon  that. 

The  next  proposition  is : 

2.  That  a  Senator  is  not  a  civil  officer  impeachable  within  the  meaning  of  the  Constitu- 
tion; and  that,  in  the  present  instance,  no  crime  or  misdemeanor  is  charg^  to  have  been 
committed  by  William  blount  in  the  character  of  a  Senator. 

These  were  the  two  propositions  that  Mr.  Dallas  and  Mr.  Ingersoll 
undertook  to  maintain.  They  did  maintain  these  propositions,  and  we 
exactly  accord  with  the  view  stated  in  these  resolutions.  I  have  read 
the  resolution  which  was  first  offered  in  the  Senate.  I  now  read  what 
followed : 

Aiter  debate,  on  motion,  the  court  adjourned  till  twelve  o'clock  to-morrow. 

«  •  #•  #  •  » 

The  court  proceeded  in  the  debate  on  the  motion  made  on  the  7th  instant. 

Thatii 


That  William  Blount  was  a  dvil  officer  of  the  United  States  within  the  meaninfr  of  the 
ConstituUon  of  the  United  States,  and  therefore  liable  to  be  impeached  hy  the  House  of 
Bepresentatives. 

That,  as  the  articles  of  impeachment  charge  him  with  high  crimes  and  misdemeanors, 
supposed  to  have  been  committed  while  he  was  a  Senator  of  the  United  States,  his  plea 
ought  to  be  overruled. 

And,  on  the  question  to  agree  thereto,  it  was  determined  in  the  negative — yeas  11,  nays  14. 

A  counter-resolution  was  then  offered,  which  is  found  ou  page  2319 : 

The  court  is  of  opinion  that  the  matter  alle^d  in  the  plea  of  the  defendant  is  sufficient 
in  law  to  show  that  this  court  ought  not  to  hold  jurisdiction  of  the  said  impeachment,  and 
that  the  said  impeachment  is  dismissed. 

This  resolution  was  adopted  by  a  converse  vote  of  14  to  11.  The 
matter  alleged  in  the  plea  on  which  these  resolutions  are  founded  is  as 
follows,  and  thus  italicized : 

That  although  true  it  is  that  he,  the  said  William  Blount,  was  a  Senator  of  the  United 
States  from  the  State  of  Tennessee  at  the  several  periods  in  the  said  articles  of  impeachment 
referred  to,  yet  that  he,  the  said  William,  is  not  wno  a  Senator,  and  is  not,  nor  was  at  the 
several  periods  so  as  aforesaid  referred  to,  an  officer  of  the  United  States. 
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"  Is  not  nor  teas  an  officer  of  the  United  States  "  was  the  substance  of 
their  plea.  You  will  see  :&om  the  argoment  of  Messrs.  Dallas  and  Ii>- 
gersoll  that  they  distinctly  discussed  the  qnestiou  whether  he  was  an 
officer  of  the  United  States,  and  the  finding  was  in  conformity  with  the- 
proposition  as  I  have  heretofore  stated  it.  So  that  the  case  of  Blonnt 
io  no  way  contravenes  the  view  which  we  take  of  this  case,  but,  on  the- 
eontrary,  rather  corroborates  it. 

Then,  Senators,  this  proposition  of  the  defendant  presents  itself  to* 
us  in  one  general  view,  and  I  shall  not  consame  more  than  five  or  teu 
minates  more  at  most.  There  was  a  contest  in  the  history  of  En- 
lish  law  between  prerogative  and  law.  It  was  maintained  by  the 
adherents  of  the  Crown  that  prerogative  was  above  law.  The  earlier 
Staarts  contended  for  that  principle,  and  when  Parliament  passed  a 
law  that  did  not  accord  with  the  views  of  the  king,  at  occasional  inter- 
vals the  king  assumed  the  right  to  suspend  the  law,  maintaining  that 
he  had  that  prerogative.  The  contest  never  came  between  those  two 
propositions  distinctly  until  in  the  time  of  Thomas  Wentworth,  Earl  of 
Strafford,  and  he  among  others  finally  asserted  (being  an  officer  of  Eng- 
land) ^Hhat  the  little  finger  of  the  king  should  prove  thicker  than  the 
loins  of  the  law."  That  placed  the  issue  distinctly  before  the  people. 
Shall  the  king's  little  finger  be  greater  than  the  loins  of  the  law  was  the 
proposition  they  discuss^,  and  the  stake  was  the  life  of  a  mighty  noble- 
man. That  stake  was  played  for,  and  the  freemen  of  England  won. 
They  said  that  the  law  is  above  every  man ;  that  the  king  cannot  and 
shall  not  suspend  it.  Then,  Senators,  can  this  defendant  suspend  the 
Constitution  of  the  United  States?  It  gives  yon  the  full  power  to  try 
all  impeachments.  It  gives  the  House  of  Eepresentatives  full  authority 
to  impeach.  Is  his  little  finger  mightier  than  the  loins  of  the  Oonstitu- 
tion  Y  Shoald  that  proposition  be  maintained  ?  Shall  official  corruption 
maintain  itself  as  superior  to  the  great  organic  law  of  this  mighty  Be- 
pablicf  We  say  neither  he  nor  the  Chief  Executive  is  above  the  law. 
I  make  no  charge  against  the  Chief  Executive,  because  I  maintain  it 
was  only  the  perfidy  of  the  defendant  that  induced  the  acceptance  of  the 
resignation. 

No  man  is  above  the  law.  If  the  decision  were  that  you  have  no 
pow«  to  punish  this  crime,  it  is  equivalent  to  saying  that  official  crime 
can  go  unpunished  at  the  option  of  the  criminaJ.  This  would  not  be 
eonformable  to  what  we  believe  to  be  right.  It  is  not  conformable  to 
the  general  principles  of  right  and  justice.  It  was  an  infamy  for  him  to 
go  and  withhold  material  facts  to  get  his  patron,  the  Chief  Executive, 
who  had  trusted  him,  to  accept  his  resignation.  It  was  in  itself  a  crime;, 
and  can  he  by  heaping  crime  upon  crime  relieve  himself  from  all  pun- 
ishment f  It  seems  unreasonable.  It  is  true  it  might  be  maintained 
npon  the  principle  which  we  often  find  announced  as  an  irony.  Jean 
Jean,  for  stealing  a  loaf  of  bread,  may  be  consigned  to  the  galleys,  and 
with  ball  and  chain,  in  the  burning  sun,  may  be  made  to  work  for  years 
and  years,  although  that  loaf  of  bread  was  to  supply  the  wants  of  hun- 
gering children.  But  it  has  passed  into  an  irony  that  if  a  man  has 
stolen  a  hundred,  let  him  steal  a  million  and  he  passes  from  the  grSde 
of  a  criminal  to  a  model  speculator,  and  even  sometimes  is  regarded  as 
a  benefactor.  In  this  tribunal  at  least  that  principle  ought  not  to  exist. 
The  assertion  which  is  made  in  hitter  irony  upon  the  justice  of  our  coun- 
try is  the  very  principle  upon  which  the  defendant  stands.  ^^I  was  a 
criminal;  I  bad  done  harm  enough  apparently,  but  I  see  myself  in  dan- 
ger, and  I  commit  the  additional  perfidy  of  betraying  him  who  had. 
trusted  me^  and  by  doing  this  additional  crime  I  have  heaped  up  crime 
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enoagh  to  get  beyond  the  range  of  the  law.  I  made  my  former  crime, 
which  was  insufficient  perhaps,  a  million  instead  of  a  hundred.''  Hiey 
urge  the  bitter  irony  of  the  crowd  as  the  principle  on  which  this  case 
should  be  decided.  We  insist  that  this  principle  be  not  recognized. 
What  does  he  bring  here  to  this  tribunal  as  an  expiation  for  his  offense  1 
He  brings  his  own  perfidy ;  his  own  betrayal  of  trust.  He  does  not 
bring  the  last  drop  of  the  patriot  heroes  blood;  he  does  not  bring  the 
last  sigh  of  devoted  love;  he  does  not  bring  the  tear  of  the  penitent; 
but  he  says,  "  I  hold  up  my  own  perfidy,  my  own  betrayal  of  my  patron, 
as  a  screen.  Under  this  panoply  I  stand,  and  by  this  I  divest  the  juris- 
diction.'' Senators,  shall  this  be  recognized  as  a  sufficient  shelter  for  the 
defendant  in  this  caset 

Mr.  Whtte.  I  move  that  the  Senate  sitting  in  the  trial  of  this  case 
take  a  rece.ss  for  twenty  minutes. 

The  motion  was  agreed  to;  and  (at  twoo^clock  and  ten  minntes  p.  m.) 
the  Senate  sitting  for  the  trial  of  the  impeachment  took  a  rece^  for 
twenty  minutes. 

The  President  pro  tempore  resumed  the  chair  at  two  o'clock  and 
thirty  minutes  p.  m. 

Mr.  Manager  Hoab.  Mr.  President  and  Senators,  the  House  of  Itep- 
resentatives,  in  the  name  and  for  the  protection  of  the  whole  people, 
demands  of  the  Senate  its  judgment  that  William  W.  Belknap,  for  high 
crimes  and  misdemeanors  in  office,  be  forever  disqualified  to  hold  or  en- 
joy any  office  of  honor,  trust,  or  profit  under  the  United  States.  For  all 
purposes  of  the  present  argument  the  guilt  of  the  defendant  is  admitted. 
He  meets  the  demand  by  a  denial  of  the  authority  of  the  House  to  im- 
peach and  of  the  jurisdiction  of  the  Senate  to  convict  for  any  official 
misconduct  when  the  party  aocHsed  has,  under  whatever  eircomstanoesi 
laid  down  his  office. 

The  issue  so  made  up  is  a  simple  and  narrow  one.  Two  or  three  brief 
sentences  of  the  Constitution,  two  or  three  American  precedents — there 
is  nothing  else  that  speaks  with  absolute  authority  on  this  subject.  Yet 
simple  and  narrow  as  is  the  question  which  is  now  for  the  first  time 
directly  presented  to  this  tribunal  for  its  judgment,  there  can  be  no 
doubt  that  it  would  have  been  deemed  by  the  framers  of  the  Gonstita- 
tion  one  of  the  most  important  to  which  it  could  give  rise.  The  atfbmpt 
is  to  abridge,  by  much  more  than  one-half,  the  compass  of  the  most 
august  judicial  proceedings  and  the  powers  of  the  most  august  judicial 
tribunal  known  to  our  Government. 

The  Constitution  itself  is  a  document  of  a  few  pages.  A  few  legisla- 
tive and  executive  and  judicial  processes,  a  few  principles  of  universal 
application,  a  few  impregnable  barriers,  have  been  deemed  adequate 
provision  alike  for  the  exertion  of  the  national  forces  and  the  protection 
of  the  rights  of  the  American  people  for  all  coming  time. 

The  convention  that  framed  the  Constitution  depended  upon  the  pro- 
cess of  impeachment  to  secure  the  people  against  two  gj^t  dangers : 
usurpation  of  executive  power  and  official  corruption.  Their  detotes, 
th^debates  in  the  State  conventions,  the  countless  arguments  addressed 
to  xne  people  through  the  press,  all  show  that  the  men  of  that  genera- 
tion expected  the  Constitution  to  stand  or  fall  as  it  had  solved  the  prob- 
lem of  protection  against  these  two  dangers,  executive  usurpation  and 
use  of  office  for  corrupt  personal  ends.  The  discussions  were  of  meth- 
ods which  should  afford  protection  against  executive  power  and  execu- 
tive corruption;  the  maxims  cited  were  the  maxims  which  restrttn 
executive  power  and  executive  corruption.  Treason  and  bribery  are 
expressly  named  and  coupled  together  in  the  Constitution  as  the  two 
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great  heinoos  crimes  against  the  existence  of  the  nation  itself.  Which 
of  these  two  high  crimes  thas  joined  together  oar  fathers  would  have 
deemed  the  worst,  they  have  left  nothing  on  record  to  show.  Bat  I 
&Dcy,  if  those  honest  and  frugal  patriots  had  been  asked  the  qaestion, 
the  answer  would  have  shown  something  of  the  temper  which  the  great 
English  historian  ascribes  to  the  younger  Pitt,  that  in  an  hoar  of  temp- 
tation he  might  have  been  induced  to  ruin  his  country,  but  he  never 
would  have  stooped  to  pilfer  from  her. 

The  political  history  of  the  country  from  which  our  fathers  came,  ^ 
history  in  which  theframers  of  the  Constitution  were  profoundly  versed, 
was  a  history  of  perpetual  strife  with  these  two  evils.  From  the  time 
of  the  Conquest  down  to  a  period  within  their  own  memory,  in  every 
generation,  the  heads  of  the  men  who  had  aided  and  the  heads  of  the 
men  who  had  resisted  the  usurpations  of  the  Executive  had  given  place 
to  each  other  on  Temple  Bar.  When  Dr.  Franklin  was  in  England,  in 
1757  or  from  1764  to  1775,  he  might  have  witnessed  the  scene  which 
Mr.  Disraeli,  the  present  prime  minister,  says  took  place  in  the  House 
of  Commons  every  session  down  to  the  time  of  the  American  war,  when 
the  secretary  of  the  treasury  used  to  sit  at  the  gangway  and,  at  a  stated 
period  of  the  session,  give  a  five-hundred  pound  note  to  every  man  who 
supported  the  government 

I  will  read  Mr,  Disraeli's  statement  from  his  speeches  on  parliamentary 
reform.    He  says : 

Wby,  before  the  American  war — a  period  not  jefc  very  remote — the  secretary  of  the  treas* 
VTj  nsed  to  sit  at  the  gangway,  jost  where  the  honorable  member  from  Dayenport  is  now 
aecoatomed  to  sit,  and  at  a  stated  period  of  the  session,  the  end  or  the  beginning,  gave,  in 
the  hoQse,  to  the  member  whq  supported  the  government,  a  roatine  douceur  of  a  £500  note ; 
whieh  was  as  httle  looked  npon  as  bribery  as  head-money  by  a  freeman.  [A  voice: 
"Walpole!*']  No,  no;  much  later  than  Walpole,  and  quite  distinct  from  secret  bribery. 
It  was  a  practice  which  the  manners  of  the  age  and  the  low  tone  of  public  feeling  permitted 

As  a  bridle  on  executive  usurpation  and  a  remedy  and  punishment 
for  official  corruption,  this  power  of  impeachment,  with  the  smaller  pen- 
alty of  removal  from  ofi&ce  and  the  greater  penalty  of  perpetnal  disqual* 
ifieation  beyond  hope  of  pardon  to  return  to  it,  was  inserted  in  the  Con- 
stitution. It  was  provided  that  the  source  of  executive  power  should 
be,  mediately  or  immediately,  the  people ;  but  it  was  never  dreamed 
that  the  public  officer  would  be  free  from  the  temptation  to  usurp  powers 
not  belonging  to  him,  or  to  use  power  corruptly  because  he  owed  his 
office  to  the  people.  No  purpose  can  be  traced  in  the  history  of  those 
times  to  limit  or  impair  in  the  least  these  constitutional  securities.  On 
the  contrary,  the  debater  in  the  conventions,  national  and  State,  and 
all  the  public  discussions,  show  the  great  anxiety  on  these  points.  I  do 
not  think  I  need  argue  to  those  who  took  part  in  the  last  great  trial  of 
an  impeachment,  or  to  any  person  who  takes  part  in  this,  that  the  Con- 
stitution has  no  securities  to  throw  away. 

It  adds  much  to  the  gravity  of  this  inquiry  when  you  recall  the  fact 
that  although  this  will  be  t^e  judgment  of  a  legislative  body^  it  will 
be  the  judgment  of  a  legislative  b^y  clothed  with  judicial  functions. 
If  you  determine  that  yon  cannot  rightfully  exercise  the  jurisdiction  now 
invoked,  your  decision  is  binding  on  your  successors  for  all  time.  It  has 
be^  well  said  by  an  eminent  member  of  this  court : 

You  hold  this  great  power  in  trust,  not  for  yourselves  merely,  but  for  all  your  successors 
in  these  high  plaees,  and  for  all  the  people  of  the  country.  It  is  your  duty  to  preserve  and 
to  transmit,  unimpaired,  to  your  successors  in  these  places  all  the  constitutional  rights  and 
privileges  guaranteed  to  this  body  by  the  form  of  goremment  under  which  we  liTe.  (Speech 
of  Manager  Boutwell  on  the  trial  of  the  President.) 

These  constitutional  securities  are  for  all  ages,  for  times  like  those  of 
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Charles  II  or  James  II,  as  well  as  like  those  of  Washington ;  not  only 
for  times  of  few  wants  and  simple  manners,  bat  for  times  when  universal 
coixnption  and  a  universal  tendency  to  usurp  power  on  the  part  of  pub- 
lie  officers  may  prevail.  That  Senator  will  have  inflicted  an  irreparable 
injury  upon  his  country  who  by  his  vote  shall  forever  limit  the  powers 
of  his  successors  to  reach  the  guilty  counselor  of  the  Executive  or  the 
usurping  or  corrupt  officer,  to  remove  him  and  to  place  him,  in  respect 
to  public  office,  beyond  the  power  to  pardon  and  beyond  the  power  to 
restore. 

One  of  the  learned  counsel  told  you  the  other  day  that  '^  the  history 
of  impeachments  and  of  bills  of  pains  and  penalties  and  of  bills  of  attain- 
der is  the  history  of  the  shame  and  the  misfortune  of  England."  And 
he  cited  the  case  of  Floyd,  a  Catholic  gentleman,  sentenced  to  a  cruel 
and  ignominious  punishment  in  the  reign  of  James  I  for  some  idle  ex- 
pressions touching  the  Elector  Palatine.  Floyd  was  not  impeached; 
nor  is  the  counsel  right  in  his  general  assertion.  The  learned  counsel 
confounded  together  two  things  altogether  distinct.  Bills  of  attainder 
have  never  found  in  this  country  anywhere  either  a  place  or  a  defender. 
But  the  great  judicial  power  of  impeachment  has,  I  believe  with  scarcely 
an  exception,  been  exerted  in  England  justly  and  with  the  most  be- 
neficent effects  upon  public  liberty  and  public  virtue.  I  have  not  ex- 
amined every  recorded  case.  If  I  had  I  ought  not  to  weary  you  wKh 
their  recital.  But  I  will  cite  one  weighty  authority,  which  you  will,  I 
think,  accept  as  decisive  of  this  question.  Hallam,  the  great  historian 
of  English  constitutional  liberty,  says  of  the  impeachment  of  the  Earl 
of  Middlesex,  in  the  time  of  James  I : 

This  impeachment  was  of  the  higrhest  moment  to  the  Commons,  as  it  restored  forever  that 
salutary  constitntional  rig^ht  which  the  single  precedent  of  Lord  Bacon  might  have  been  in- 
sufficient to  establish  as  against  the  ministers  of  the  Crown.  (Hallam*s  Constitutional  Histor}*, 
Tolune  1,  page  401.) 

Again  in  summing  up  the  results  of  one  of  the  most  memorable  Par- 
liaments of  James  I,  he  says : 

The  Commons  had  been  engaged  for  more  than  twenty  years  in  a  struggle  to  fortify  their 
own  fellow-subjects'  liberties.  They  had  obtained  in  this  period  but  one  legislative  measure 
•of  importance,  the  late  declaratory  act  against  monopolies.  But  thtg  had  rtscuedfrom  disuse 
their  ancient  right  of  impeachment ;  and  of  these  advantages  some  were  evidently  incomplete, 
and  it  would  reqaire  the  most  vigorous  exertions  of  future  Parliaments  to  realize  them.  But 
such  exertions  tne  increased  energy  of  the  nation  gave  abundant  cause  to  anticipate.  A  deep 
and  lasting  love  of  freedom  had  taken  hold  of  every  class,  except  perhaps  the  clergy. 

But  there  is  no  better  evidence  of  the  character  and  value  of  the  pro- 
cess of  impeachment  than  its  incorporation  into  the  constitution  of  every 
American  State  in  force  before  1787  excepting,  possibly,  those  still  under 
charter  government,  and  into  the  Constitution  of  the  United  States. 
Does  the  learned  counsel  think  that  John  Adams,  who  draughted  the  Mas- 
sachusetts constitution  of  1780;  that  Jefferson,  who  inspir^  the  Virginia 
constitution  of  1776,  with  the  fires  of  the  Declaration  of  Independence 
burning  in  heart  and  brain ;  that  Hamilton,  and  Franklin,  and  Morris, 
and  Madison,  and  George  Mason  knew  nothing  of  the  history  of  English 
liberty  ?  Why,  the  Declaration  of  Independence  caught  its  flame  from 
the  constitution  of  Virginia.  The  two  torches  were  lighted  by  the  same 
hand  and  in  the  same  summer ;  and  y^t  the  constitution  of  Virginia  ex- 
pressly provides  for  the  impeachment  of  the  governor  after  he  leaves 
office,  and  for  the  impeachment,  whether  in  or  out  of  office,  of  every 
other  civil  officer  whatever.  It  is  to  the  writings  of  these  men  you  must 
look  for  the  best  exposition  of  the  constitution  of  England.   When  they 
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provided  this  weapon  for  the  arsenals  of  the  State,  they  knew  well  enough 
on  which  side  it  woald  be  drawn  and  used. 

The  learned  counsel  for  the  defense  have  made  a  comparison  between 
tins  body  and  the  conrts  of  the  conntry,  implying  that  they  expect  less 
of  judicial  calmness  and  freedom  from  nndne  bias  from  the  Senate  than 
bom  them.  Not  so  jndged  the  framers  of  the  Uonstitntion.  In  that  re- 
markable nnmber  {64)  of  the  Federalist,  which  is  one  of  the  few  the  an- 
thorship  of  which  has  been  claimed  for  all  three  of  the  great  men  who 
joined  in  that  work,  (it  is  No.  64  in  Mr.  Dawson's  edition,  No.  65  in  the 
older  editions,)  the  author — I  will  not  detain  the  Senate  by  reading  his 
entire  language — goes  on  to  discuss  the  question  and  to  answer  the 
qoestion  of  the  capacity  of  the  Supreme  Gourt  to  be  clothed  with  this 
high  constitutional  function.    He  says : 

It  is  much  to  be  doubted  wbetber  tbe  members  of  that  tribunal  would  at  all  timee  be 
oidowed  with  so  eminent  a  portion  of  fortitude  as  would  be  called  for  in  the  execudon  of 
m  difficult  a  task ;  and  it  is  still  more  to  be  doubted  whether  thejr  would  possess  a  degree  of 
credit  and  authority  which  might  on  certain  occasions  be  indispensable  toward  reconciling 
the  people  to  a  decision  that  should  happen  to  clash  with  an  accusation  brought  hj  the& 
immediate  representatives. 

He  then  pronounces,  as  the  convention  had  already  pronounced,  that 
this  t>ody — ^numerous:  secure  in  its  long  constitntional  term  of  office; 
secure  in  its  election  by  bodies  in  the  States  themselves  removed  one 
step  from  popular  impulse  and  movement  and  violence;  secure  in  its 
character,  in  its  authority,  and  in  its  numbers — was  the  only  body  to 
which  such  a  question  as  this  could  safely  be  committed. 

The  history  of  impeachment  in  this  country  has  proven  the  correct- 
ness of  this  opinion.  Before  what  State  senate,  in  what  case  before  the 
Senate  of  the  United  States  has  the  party  impeached  failed  of  an  impar- 
tial trial  and  a  righteous  judgment  t  The  advantages  of  the  accused  in 
an  ordinary  criminal  trial  are  outweighed  a  thousand  times  by  the  selec- 
tion for  his  judges  of  the  seventy-four  citizens  of  the  Bepublic  first  in 
official  rank  and  the  requirement  of  a  two-thirds  vote  for  his  conviction. 
It  was  said  by  the  counsel  for  the  defendant  that  this  was  a  question 
whether  the  Senate  had  power  to  try  forty  millions  of  American  citizens 
for  crime.  I  do  not  think  the  number  of  American  citizens  who  have 
committed  high  crimes  and  misdemeanors  in  national  office  is  or  ever 
will  be  very  large.  Jurisdiction  in  impeachment  extends  only  to  abuses 
of  official  trust.  The  jurisdiction  of  the  Senate  is  a  national  one,  and  is 
limited  to  abuses  of  national  official  trust. 

The  time  for  the  determination  of  this  question  seems  to  me  a  pecul- 
iarly fortunate  one.  We  are  in  no  tempest  of  political  passion  threaten- 
ing to  disturb  the  serenity  of  this  chamber.  There  is  no  political  divis- 
ion in  this  presentment.  The  House,  with  entire  unanimity  and  with  no 
distinction  of  party,  has  expressed  its  judgment  both  of  the  guilt  of  the 
defendant  and  the  power  to  institute  the  process.  He  has  already  re- 
moved himself  from  office.  The  right  to  hold  office  under  the  United 
States  hereafter  is  likely  to  be  of  equal  value  to  him  whether  he  escape 
1^1  by  this  plea  or  be  convicted  of  the  offense  by  the  Senate  and  on 
that  conviction  receive  the  full  constitutional  sentence.  If  there  be  any 
nimors  or  excitements  anywhere  the  only  persons  concerned  in  this  trial 
whom  they  have  moved  are  the' counsel  for  the  defendant  when  they  were 
led  to  think  that  tbe  Senate  of  the  United  States  on  oath  could  not  fairly 
try  whether  $12,000  a  year  paid  by  a  post-trader  to  the  man  who  got 
him  his  place  was  divided  with  the  Secretary  who  made  the  appointment. 
If  tbe  defendant  be  indeed  innocent,  or  if,  as  his  counsel  says,  he  have 
^  repatation  which  he  values  more  than  life,  the  only  haste  in  the  course 
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of  these  proceedings  which  has  in  the  least  prejudiced  him  is  the  haste 
with  which  his  counsel  advised  him  to  lay  down  his  ofiElce,  and  the  only 
wrongful  judgment  is  the  judgment  which  determined  him  to  keep  his 
own  story  of  the  transaction  from  the  knowledge  of  his  countrymen  and 
from  you  who  are  to  judge  him. 

The  people  of  this  country  are  just  The  Senate  is  just  No  defend- 
ant, if  innocent,  need  fear  to  trust  his  vindication  to  either. 

It  is  therefore  a  great  right  of  the  American  people^  and  not  the  fate 
of  an  individual  culprit,  with  which  you  have  to  deal  to-day. 

I  have  one  other  preliminary  remark  only.  Surely  if  any  occasion  can 
arise  which  will  justify,  the  appeal  to  this  great  remedy,  it  is  a  well-founded 
charge  of  bribery  against  the  head  of  the  Department  of  War.  Ck>rrup- 
tion  in  the  legislator — ^in  the  Senator  or  the  Bepresentative — ^is  inex- 
pressibly base  and  infamous.  But  the  legislator  frequently  lays  down 
his  office.  He  acts  as  only  one  of  a  numerous  assembly,  in  the  gaze  of 
the  whole  people,  answerable  to  a  jealous  constituency  and  watched  by  a 
jealous  opposition.  Gorruption  in  the  judge  is  odious  and  degrading. 
But  the  judge  acts  on  principles  which  he  must  state  in  public,  and  which 
must  conform  to  the  precedents  known  by  heart  to  a  learned  profession. 
He  shares  his  duties  with  juries  and  witty  associates.  His  court  is  open. 
Opposing  counsel  must  be  heard  and  opposing  suitors  must  be  present  at 
every  step.  The  persons  must  be  few  whom  he  can  wrong  with  any 
hope  to  escape  detection  and  punishment. 

But  the  Secretary  of  War  is  intrusted  with  the  constant  care  and  su- 
pervision of  Government  property  of  vast  amount  and  value.  He  has 
practically,  and  in  spite  of  every  possible  precaution  that  you  as  legisla- 
tors have  been  able  to  devise,  power  over  large  contracts,  to  be  entered 
into  and  performed  at  remote  places.  He  has  the  right,  without  appeal, 
to  allow  large  claims  against  the  Government.  He  has  the  power  most 
seriously  to  affect  the  fortune  of  all  i>ersons  who  might  suspect  abuses 
and  whose  duty  it  would  be  to  make  complaint  But  this  is  by  no  means 
all  or  the  largest  part-  of  it.  He  is  the  head  of  that  one  Department  in 
our  Government^  or  rather  one  of  the  two  Departments  in  our  Govern- 
ment,  whose  ruling  principle  is  honor.    The  Army  and  the  Navy  are  the 

Xtlessliliesof  the  national  service.  Everywhere  else  it  is  enough  to 
y  the  law  and  to  perform  the  duties  of  office.  But  the  soldier  must 
attain  and  conform  to  a  loftier  standard  of  personal  character  and  con- 
duct. Any  conduct  unbecoming  an  officer  and  a  gentleman  is  sufficient 
to  drive  him  from  the  service  and  degrade  him  irrevocably  in  the  esti- 
mate of  mankind.  The  example  of  bribery  in  the  head  of  the  War  Office 
must  inevitably  debauch  the  entire  military  service  of  the  country. 

Here  let  roe  refer,  in  his  speech  on  the  impeachment  of  Warren  Hast- 
ings, to  Burke's  description  of  the  effect  of  bribery  in  the  governor-gen- 
eral of  India : 

Bat,  my  lords,  when  the  vioet  of  low,  sordid,  and  illiberal  minds  infect  that  hj^h  situa- 
tion ;  when  theft,  bribery,  and  peculation,  attended  with  fraud,  prevarication,  falsehood, 
misrepresentatloQ  and  ftTgery :  when  all  these  follow  in  one  train ;  when  these  vices,  which 
^render  and  spawn  in  dirt  ana  are  narsed  in  dong-hills,  come  and  pollnte  with  their  slime 
that  throne  wnich  ought  to  be  a  seat  of  digpiij  and  parity,  theevil  is  much  gpreater.  It  may 
operate  daily  and  hourly ;  it  is  not  only  imitable,  but  improvable,  and  it  will  be  imitateld 
and  will  be  improved,  from  the  highest  to  the  lowest,  through  all  the  gradations  of  a  corrupt 
government.  They  are  reptile  vices.  There  are  situations  in  which  the  acts  of  the  indivia* 
ual  are  of  some  moment,  the  example  comparativAly  of  little  importance.  In  the  other  the 
mischief  of  the  example  is  infinite.    (7  Burke's  Works,  pages  880,  381.) 

Onr  people^  Senators,  feel  a  jast  pride  in  the  Military  Academy  at 
West  Point  Some  of  you  have  witnessed  in  person  the  effect  of  that 
wonderful  system  of  military  education  which  the  wisdom  of  our  Govern- 
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Stead  of  the  ninth  clause,  of  the  words  '^  the  Senate  of  the  United  States 
shall  hare  power  to  try  all  impeachments ;  but  no  person  shall  be  con- 
victed without  the  concurrence  of  two-thirds  of  the  members  present.^ 
They  reported  also  the  provision  that  ^^  the  Vice-President  shall  be  ex 
iKf^  President  of  the  Senate,  except  when  they  sit  to  try  the  impeach- 
ment of  the  President,  in  which  case  the  Chief  Justice  shall  preside," 
&c. 

Tbey  further  reported  the  clause  making  the  President  removable 
fromofiQce  on  impeachment  for  treason  and  bribery.  This  clause  gave 
rise  to  some  discussion  on  the  question  whether  the  Senate  or  the  Su- 
preme Court  were  the  fitter  tribunal  to  try  the  President,  and  on  the  ques- 
tion of  authorizing  the  removal  for  other  misconduct  than  treason  or 
bribery ;  whereupon  the  clause  was  amended  as  it  now  stands. 

It  was  then  voted,  without  debate  and  apparently  without  division, 
to  add  to  the  clause  making  the  President  the  subject  of  removal  the 
farther  words  '^  the  Yice-President  and  all  civil  officers  of  the  United 
States  shall  be  removed  from  office  on  impeachment  and  conviction." 

This  history  of  the  formation  of  the  Constitution  seems  to  me  to  show 
conclusively  that  article  2,  section  4,  of  the  Constitution,  which  provides 
that  the  President,  Vice-President,  and  all  civil  officers  shall  be  removed 
from  office  on  impeachment  and  conviction,  was  inserted  solely  as  a  lim- 
itation on  the  tenure  of  office,  and  not  as  a  limitation  on  the  judgment 
on  impeachment  or  on  the  jurisdiction. 

When  the  clause  in  the  Constitution,  article  3,  section  4,  was  added 
the  convention  was  dealing  with  the  tenure  of  executive  office.  They 
bad  passed  from  the  subject  of  impeachment.  They  were  not  creating 
the  court.  They  were  not  defining  the  judgment  or  directing  the  proc- 
ess. All  that  was  complete.  There  can  be  no  question  that  the  com- 
mon-law power  of  impeachment  had  been  vested  in  the  two  houses  of 
Congress,  with  all  needful  provisions  as  to  the  trial,  the  conviction,  and 
the  sentence.  When  they  vested  the  pardoning  power  in  the  President 
it  was  deemed  necessary  to  guard  against  an  apparent  repugnance  by 
excepting  cases  of  impeachment  When  they  secured  the  trial  by  jury  in 
the  trial  of  all  crimes,  it  was  deemed  necessary  to  guard  against  a  like  ap- 
parent repugnance  by  excepting  casesof  impeachment.  When  they  fixed 
the  tenure  of  civil  offices,  providinga  tenure  during  good  behavior  for  the 
jndge,  a  term  of  four  years  for  the  President  and  Vice-President,  and  left 
the  tenure  of  others  to  the  appointing  power  or  to  the  law,  they  guarded 
against  another  like  apparent  repugnance  by  excepting  cases  of  im- 
peachment. 

IL  The  authorities  upon  the  question  are  not  numerous,  but  they  are 
all  on  the  side  of  the  power. 

Mr.  Bawle,  a  very  able  and  learned  writer,  takes  it  for  granted  that 
the  liability  to  impeachment  extends  to  all  who  have  been  as  well  as  to 
all  who  are  in  public  office. 

Jndge  Story,  section  803,  states  one  or  two  arguments  of  a  literal  and 
narrow  character  against  the  power  to  enter  judgment  of  disqualifica- 
tion without  judgment  of  removal,  and  very  clearly,  as  it  seems  to  me, 
indicates  that  the  inclination  or  leaning  of  his  mind  in  that  direction  is 
in  favor  of  the  construction  contended  for  by  the  defendants ;  but  you 
will  remember  that  Judge  Story  at  that  time  had  not  before  him  this 
great  light  which  comes  from  the  reading  of  the  Madison  Papers,  as 
tiiey  were  not  tiien  published.  Judge  Story  was  not  speaking  either 
nnder  the  stimulant  of  official  or  judicial  responsibility.  He  had  not 
heard  counsel.  Jndge  Story  is  a  writer  the  habit  qf  whose  mind  was, 
86  we  all  know,  to  state  arguments  on  the  one  side  or  the  other,  giving 
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them  their  fall  force  witboat  committing  himuelf,  but  he  goes  on  and  ex- 
pressly declares  that — 

It  is  Dot  intended  to  express  any  opinion  as  to  which  is  the  true  exposition  of  the  Constita- 
tion  on  the  points  above  cited.  They  arc  brougrht  before  the  learned  reader  as  matters  still 
sub  judice,  the  final  decision  of  which  may  be  reasonably  left  to  the  high  tribunal  constitut- 
ing the  court  of  impeachment  when  the  occasion  shall  arise. 

The  question  was  expressly  raised  before  the  8enat«  in  the  case  of 
William  Blouut,  the  first  case  of  impeachment  which  arose  under  the 
Constitution  of  the  United  States.  Blount  was  a  member  of  the  Senate 
who  had  been  expelled  a  few  days  before  the  impeachment  for  the  same 
offense  for  which  he  was  impeached. 

Blount  pleaded  to  the  jurisdiction  that  a  Senator  of  the  United  States 
was  not  a  civil  oflQccr ;  that  he  had  ceased  to  be  a  Senator  when  he  was 
impeached,  and  that  the  acts  charged  were  not  done  in  the  execution  of 
his  office,  and  the  cause  was  heard  on  a  replication  to  this  plea  in  the 
nature  of  a  demurrer. 

I  wish  for  a  moment  to  ask  the  Senate  to  consider  the  proposition 
which  the  learned  counsel  on  the  other  side  founded  upon  that  judgment. 
They  would  have  you  believe  that  the  judgment  of  the  Senate  sustaining 
that  plea,  and  declining  to  take  jurisdiction,  was  because  they  deemed 
that  a  person  liable  to  impeachment  while  in  office  could  not  be  im- 
peached after  he  had  left  it;  and  it  is  therefore  an  authority  on  their 
side.  If  that  be  true,  then  the  question  whether  a  Senator  of  the  United 
States  can  be  impeached  by  the  House  of  Representatives  is  an  open 
question  under  our  Constitution.  That  is  contrary  to  the  judgment  of 
every  text- writer,  and  1  venture  to  say  of  every  member  of  this  tribunal, 
however  he  may  incline  on  the  final  question.  If  that  be  true,  we  have 
no  authority  under  the  Constitution  which  determines  that  the  House  of 
Bepresentatives  cannot  impeach  one  of  its  own  members,  or  that  it  can- 
not impeach  one  of  the  members  of  this  body  and  compel  the  Senate  to 
put  him  on  trial.  No,  Senators,  the  judgment  in  the  Blount  case,  as  has 
been  the  unanimous  construction  given  to  it  ever  since,  is  that  the  na- 
ture of  the  senatoriol  officii,  the  nature  of  the  office  of  Representative  iu 
Congress,  is  utterly  incompatible  as  created  in  the  Constitution  with  the 
application  to  it  of  the  jurisdiction  of  impeachment.  Is  it  to  be  toler- 
ated— can  two  branches  of  a  legislative  body  dwell  together  under  the 
Constitution  in  peace  if  one  of  them  has  the  constitutional  prerogative 
to  lay  its  hand  upon  a  member  of  the  other  and  force  that  body  to  which 
he  belongs  to  put  him  on  trial  for  an  abuse  of  that  very  legislative  office 
to  which  he  was  elected  ?  That  is  the  limitation  of  the  doctrine  iu  the 
Blount  case.  The  power  of  removal  is  given  to  each  house  for  those 
very  causes  by  another  and  independent  and  exclusive  provision  of  the 
Constitution,  as  my  distinguished  colleague  [Mr.  Lapham]  suggests. 

The  principal  argument  on  both  sides  was  on  the  question  whether  a 
Senator  was  an  impeachable  civil  officer,  and  there  is  no  doubt  that  the 
ludgment  sustaining  the  plea  was  on  that  ground.  But  the  opinions 
of  the  very  able  counsel  on  both  sides  constitute  very  weighty  evidence 
of  the  contemporaneous  understanding  of  the  Constitution.  The  two 
managers,  Mr.  Bayard  and  Mr.  Harper,  and  the  two  counsel  for  the  de- 
fendant, Mr.  Dallas  and  Mr.  Ingersoll,  were  among  the  ablest  lawyers  of 
their  day.    Mr.  Bayard  said : 

It  is  also  alleged  in  the  plea  that  the  party  impeached  is  not  now  a  Senator.  It  is  enough 
that  he  was  a  Senator  at  the  time  the  articles  wen)  preferred.  If  the  impeachment  were  rej^- 
ular  and  maintainable  when  preferred,  I  apprehend  no  subsequent  event  g^rounded  on  the 
willfnl  act.  or  caused  by  the  delinquency  of  the  party,  can  vitiate  or  obstruct  the  proceeding. 
Otherwise  the  party,  by  resignation  or  the  commission  of  some  offense  which  merited  and 
occasioned  his  expulsionf  might  secure  his  impunity.  This  is  agafust  one  of  the  sagest  max- 
ims of  the  law,  which  does  not  allow  a  roan  to  derive  a  benefit  from  his  own  wrong. 


TRIAL  OP  WILLIAM  W.  BELKNAP.  187 

Mr.  Dallas,  for  the  defendant,  said : 

Tkcre  was  ro&m  Jot  mrgumtnt  whether  an  officer  coald  be  impeached  after  he  was  ont  of 
office;  not  by  a  Tolustarj  resis^tion  to  erade  prosecntioD,  bat  by  an  adversary  expulsion. 

Mr.Ingersoll,  for  the  defendant,  said : 

It  Is  among  the  less  objections  of  the  canse  that  the  defendant  is  now  out  of  office  not  bj 
rengnatlon.  I  certainly  shall  never  contend  that  an  officer  may  first  commit  an  offense  and 
aitaward  avoid  punishment  by  resigning  his  office ;  but  the  defendant  has  been  expelled. 
Can  he  be  removed  at  one  trial  and  disqualiBed  at  another  for  the  same  offense  t  Is  it  not 
tbe  form  rather  than  the  substance  of  a  trial  T  Do  the  Senate  come,  as  Lord  Mansfield  says 
a  jxiTy  ought,  like  blank  paper,  without  a  previous  impression  on  their  minds  t  Would  not 
error  in  the  first  sentence  naturally  be  productive  of  error  in  the  second  instance  t  Is  there 
not  reason  to  apprehend  the  strong  bias  of  a  former  decision  would  be  apt  to  prevent  the  in- 
fioence  of  any  new  lights  brought  forward  upon  a  second  trial  t 

It  seems  to  me  that  the  consenting  opinion  of  these  leaders  of  the 
American  bar,  two  of  them  making  a  concession  against  their  client,  is 
entitled  to  great  respect.  They  nil  agree  that  the  fact  that  there  can  be 
no  judgment  of  removal  is  not  decisive  against  the  maintenance  of  the 
proceeding  \  for  that  is  trne  whenever  the  office  has  b€«n  laid  down. 
Bnt  the  defendant's  conusel  confine  their  objection  solely  to  the  fact  that 
the  removal  has  been  accomplished  by  another  constitutional  mode  of 
dealing  with  the  same  offense,  and  one  which  has  disqualified  the  tribu- 
nal itself  from  proceeding  to  give  judgment  in  impeachment. 

I  do  not  agree  with  the  distinguish^  gentlemen  on  the  other  side  as 
to  the  statement  of  a  principle  of  coifstitutional  law  made  by  Jared  In- 
gersoll  and  Mr.  Dallas — ^a  concession  directly  against  the  interest  of  their 
dient — because  they  were  conceding  that  under  some  circumstances  a 
person  could  be  impeached  after  he  had  left  an  office.  It  was  for  the  in- 
terest of  their  client  to  maintain  the  general  doctrine  that  under  no  cir- 
cnmstanoes  conld  that  be  done.  One  of  these  distinguished  gentlemen 
says  he  is  not  capable,  he  never  will  be  led  by  any  pro^ssional  necessity, 
to  argne  that  a  man  who  lays  down  his  office  to  avoid  the  penalty  of  his 
crime  can  so  escape,  and  the  others  in  difierentlanguage  bnt  in  substance 
coDcnrred  in  the  same  opinion.  They  put  their  argument  on  the  ground 
that  under  another  constitutional  provision  the  man  had  been  expelled 
for  the  same  cause  from  the  Senate  within  a  few  days.  In  other  words, 
a  constitutional  and  quasi  judicial  proceeding  had  been  had  which  not  only 
exempted  the  defendant  but  disqualified  the  tribunal.  One  of  the  gen- 
tlemen goes  on  to  argne,  **How  is  it  possible  to  have  a  trial  on  impeach- 
ment before  a  body  that  by  a  two-thirds  vote  has  just  determined  every 
qaestion  of  fact  which  is  involved  in  the  issue  f  That  was  the  argu- 
ment which  those  counsel  submitted  to  the  Senate  at  that  time. 

Of  the  soundness  of  the  decision  in  the  Blount  case  no  question,  as 
far  as  I  can  remember,  has  been  raised  since.  That  the  members  of 
either  house  of  Gongress  should  be  impeachable  by  or  before  the  other, 
or  that  an  officer  whose  duties  are  legislative  should  be  called  in  ques- 
tion elsewhere  for  official  acts,  could  never  be  tolerated  and  is  repnguant 
to  the  nature  of  the  office  itself.  The  claim  that  the  decision  was  on 
the  ground  that  he  was  out  of  office  cannot  be  maintained.  Would 
Blonot  have  been  impeachable  if  he  had  stai<l  in  office!  Does  the 
learoed  counsel  maintain  thatf  There  has  been  no  attempt  to  do  it. 
Although  I  am  sorry  to  say  there  have  been  cases  enough  of  official 
misoondnct,  no  attempt  has  been  made  to  impeach  a  Senator  or  Kepre- 
ecDtative  from  that  day  to  the  present. 

This  question  was  directly  presented  in  the  case  of  Barnard,  in  New 
York,  in  the  year  1872.  After  very  full  and  able  arguments,  the  court 
of  impeachment,  consisting  of  the  conrt  of  appeals  and  the  senate, 
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voted  23  to  9  that  the  plea  of  the  respondent  that  he  could  not  be  held 
to  answer  for  offenses  committed  in  a  former  term  of  office  which  had 
expired  be  not  sustained.  The  court  afterward  unanimously  found  the 
defendant  guilty  on  most  of  the  articles  to  which  this  plea  applied. 

The  counsel  attempt  to  break  the  force  of  the  decision  in  the  case  of 
Judge  Barnard  by  suggesting  that  it  only  decides  that  a  man  who 
holds  one  office  can  be  impeached  for  what  he  did  in  another.  In 
other  words;  it  is  gravely  claimed  that  the  decision  of  Barnard's  case  is 
on  the  ground  that  you  may  im|)each  a  civil  officer  only  while  he  holds 
office;  but  that  you  may  impeach  him  while  he  holds  office  for  any- 
thing whatever  which  he  did  before  he  entered  upon  it,  whether  those 
acts  had  any  relation  whatever  to  the  office  he  holds  or  not  Can  any 
Senator,  after  reading  the  discussions  in  the  Barnard  case,  believe  that 
any  member  of  the  tribunal  who  composed  it  rested  his  decision  on  that 
ground  Y  The  able  and  ingenious  counsel  who  defended  Judge  Barnard 
did  not  deem  it  fit  for  them  to  present  this  ground  to  the  court,  so  far 
as  I  can  see,  and  the  counsel  who  prosecuted  the  impeachment  against 
him  had  nothing  of  the  sort  to  say. 

I  have,  Senators,  one  other  authority  to  cite  on  this  matter.  It  is  the 
opinion  of  an  individual  statesman,  but  carrying  with  it  a  weight  on 
such  a  question  as  this  not  surpassed  by  that  of  anything  except  a  judg- 
ment of  the  Senate  itself.  If  this  were  a  doubtfiil  matter  his  character 
and  history  might  have  been  exp^ted  to  brin^  him  to  another  result. 
He  had  held  every  variety  of  civil  office.  His  lite  was  an  example  of 
independence  of  individual  judgment,  of  a  struggle  on  the  side  of  liberty 
against  authority — ^against  the  power  of  public  bodies  and  of  public 
opinion.  His  early  youth  was  passed  among  the  opening  scenes  of  a 
revolution.  In  middle  life  he  was  driven  from  the  Presidency,  which  he 
had  administered  with  unsurpassed  wisdom  and  integrity,  by  a  storm 
of  popular  delusion  and  folly.  At  the  age  of  fourscore,  in  the  cause  of 
liberty  he  had  bared  his  breast  against  a  dominant  minority  both  of 
Congress  and  of  people,  looking  only  *'to  another  age"  for  his  vindica- 
tion. Certainly  this  man  would  not  incline  to  extend  unduly  the  power 
of  a  |x>litieal  body  to  punish  political  offenses  by  a  judgment  of  politi- 
cal disfranchisement 

Yet  John  Quincy  Adams,  in  1846,  declared: 

And  here  I  take  occasion  to  say  that  I  differ  from  the  gemtleman  from  Virginia,  [Mr.  Bai- 
ley, ]  and,  I  believe,  other  gentlemen  who  have  stated  that  the  day  of  impeachment  has 
passed,  by  the  Constitution,  from  the  monent  the  public  office  expires.  I  hold  no  such  doc- 
trine. I  nold  myself,  so  long  as  I  have  the  breath  of  life  in  my  body,  amenable  to  impeach- 
ment by  this  House  for  anything  I  did  during  the  time  I  held  any  public  office. 
Mr.  Bailey.  Is  not  the  judgment  in  case  of  impeachment  removal  from  office  f 
Mr.  Adams.  And  disqualification  to  hold  any  office  of  honor,  trust,  or  profit  under  the 
United  States  forever  afrarward ;  a  punishment  much  greater,  in  my  opinion,  than  removal 
from  office.  It  clings  to  a  man  as  long  as  he  lives ;  and  if  any  public  officer  ever  put  him- 
self in  a  position  to  oe  tried  by  impeadiment,  he  would  have  very  little  of  my  gooa  opinion 
if  he  did  not  think  disqualification  fiom  holding  office  for  life  a  more  severe  punisnmeiit 
than  mere  removal  from  office.  I  hold,  therefore,  that  every  President  of  the  United  States, 
every  Secretary  of  State,  every  officer  impeAchable  by  the  laws  of  the  countnr,  is  as  liable 
twenty  years  after  his  office  expired  as  he  is  while  he  continues  in  office.  (Cong^ressional 
Globe,  April  13,  1846.  ) 

The  learned  counsel  did  me  the  extraordinary  honor  to  quote  to  the 
Senate  some  words  which  I  uttered  in  another  place,  the  discussions  in 
which  are  not  very  proper  for  consideration  here,  as  it  seems  to  me,  when 
this  question  was  up.  The  honor  was  a  little  diminished  by  the  fact 
that  the  same  counsel  think  that  the  House  of  Representatives  are  for- 
ever estopped  in  their  great,  constitutional  power  of  impeachment 
by  the  legal  opinions  of  Mr.  William  Lawrence,  in  the  Fort;ieth  Oon- 
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ip:e68,  as  matter  of  law,  and  as  matter  of  fact  by  tlie  action  of  Mr.  Hies- 
ter  Clymer  in    thia.    1  suppose  we  might  perhaps  reply  by  the  cita- 
tion which  my  hooored  associate  [Mr.  Jenksl  made  of  the  opinion  of 
Mr.  Spoffiord,  the  Librarian,  who  I  suppose  iairly,  by  the  same  logic, 
would  estop  both  branches.    When  the  language  which  Mr.  Carpenter 
quoted  the  other  day  was  uttered,  the  question  was  on  passing  the  reso- 
lution to  impeach  this  officer,  under  the  previous  question,  when  a  mem- 
ber of  the  Hoase  who  has  not  at  all  changed  his  individual  opinion  on 
that  subject  insisted  that  more  delay  should  be  granted,  and  quoted  the 
opinion  of  Jndge  Story,  or  the  inclination  of  Judge  Story's  mind,  as 
showing  that  it  was  a  very  grave  and  serious  question.    I  will  not  stop 
to  read  the  language,  but  I  said,  ^*I  think  very  likely  that  the  House 
will  come  to  the  conclusion  on  examination  that  it  has  the  power,''  and, 
as  some  gentlemen  who  now  do  me  the  honor  to  listen  to  me  know  very 
wdl,  I  stated  to  the  gentlemen  who  sat  about  me  at  the  time  my  own 
iudividual  opinion  that  the  power  of  the  House  existed  and  that  the 
jurisdiction  existed.    Suppose  when  this  trial  opened  a  proposition  had 
been  made  to  limit  the  distinguished  counsel  for  the  defendant  to  a  live 
minates'  or  sixty  minutes'  defense  of  their  client  for  a  discussion  of  this 
great  constitntional  question,  is  it  not  pretty  likely  that  some  Senator, 
whatever  might  have  been  his  individual  judgment  as  to  the  law,  would 
have  risen  in  his  place  and  said,  ^^  Senators,  here  is  a  grave  constitu- 
tion:d  question  about  which  such  a  jurist  as  Judge  Story  has  doubted  F 
Conld  be  not  do  that  without  being  prejudged  or  charged  with  any  in- 
eoMstency  if  he  should  in  the  end  come  to  the  conclusion  at  which  we 
arrive  t 

It  is  proper  to  say,  however,  as  regards  the  case  of  a  defendant  flee- 
ing fix>m  office  in  order  that  he  may  interpose  this  objection  between 
his  crime  and  his  punishment,  that  the  action  of  the  House  of  Repre- 
sentatives finds  great  vindication  when  it  determined  that  at  least  the 
proceedings  for  impeachment  should  begin  on  the  day  when  the  fugitive 
soQght  to  avoid  them  by  flight. 

'Die  narrower  argument  drawn  from  the  letter  of  the  Gonstitntion  is 
ttie  chief  argument  of  the  defense.  The  counsel  make  two  points  npon 
the  text  of  the  fourth  section  of  the  third  article.  First,  **  all  civil  officers 
of  the  United  States."  The  defendant  is  not  now  a  civil  officer ;  there- 
fore he  is  not  included  in  the  description.  Second,  a  judgment  of  re- 
moval is  imperatively  required.  No  removal  is  possible  fiom  an  office^  ^  % 
already  resigned.  Therefore  the  judgment  required  by  the  Oonstitntiojs 
has  b^me  imi)ossible.  On  the  other  hand,  we  maintain  that  the  Is^ 
guage  of  the  Ck>nstitntion,  even  expounded  as  yon  would  expound  a  deed 
or  a  will,  withont  regard  to  the  history  of  its  formation  ana  without  re- 
sorting to  the  great  public  reasons  which  favor  our  construction,  brings 
us  to  tiie  same  result  as  the  authorities  we  have  cited. 

The  articles  which  provide  for  the  Senate  and  House  contain  a  com* 
plete  iMovision  for  impeachment.  The  Honse  is  vested  with  the  sole 
pow^  of  impeachment.  The  Senate  is  vested  with  the  sole  power  to  try 
1^  impeachments.  The  judgment  is  limited  within  certain  bounds.  The 
mnnbier  necessary  for  conviction,  the  oath  or  affirmation,  and  the  calling 
in  theChief-Jnstice  to  preside  in  case  the  President  is  tried  are  prescribed. 
We  have  here,  then,  an  adequate  and  ample  provision  covering  the  en- 
tire process :  anthon^  to  institute  it,  authority  to  try  it,  the  method  of 
prw^eding,  and  the  limitation  of  the  judgment  For  what  is  meant  by 
impeachment,  what  offenses  it  shall  cover,  and  what  persons  are  liable 
to  it,  for  the  forms  of  pleading  and  rules  of  evidence,  recourse  must  be 
bad  to  the  common  law.    The  power  of  impeachment  is  not  defined  by 
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grant  in  onr  Gonstitation,  bat  by  limitation.  The  general  power  is  con- 
ferred, and  then  a  limitation  is  inserted  npon  the  judgment,  which  is  not 
to  extend  farther  than  removal  and  disqualification,  and  the  power  of 
conviction,  which  shall  only  be  by  two  thirds  vote.  For  everything  else 
we  are  referred  to  the  common  law.    Mr.  Eawle  says : 

ImpeachmeDts  are  thns  introduced  as  a  known  definite  term,  and  we  mast  bave  recourse 
to  the  common  law  of  England  for  a  definition  of  them.    (Rawle  on  ConsUtntion,  pag^e  198.) 

The  learned  coansel  who  opened  for  the  defense  says  that  United 
States  courts  have  no  common-law  powers:  and  that  is  true.  He  says 
that  is  as  true  of  this  court  as  of  all  other  United  States  courts.  That 
I  agree  is  true.  But  when  a  word  is  used  in  defining  powers  granted, 
you  resort  to  the  common  law  for  its  meaning.  That  is  so  as  to  the  mean- 
ing of  '^  admiralty,"  which  is  a  jurisdiction  granted  to  United  States 
courts,  or  "maritime."  So  as  to  "levying  war,"  " felony,"  "  bribery,"  as 
to  the  term  "quorum,"  by  the  legislative  grant  of  power,  for  the  limits  of 
the  power  of  pardon,  and  all  these  things,  although  they  are  granted  by 
the  Constitution,  you  refer  for  the  meaning  of  the  terms  used  in  the 
grant  to  the  common  law,  to  which  those  terms  belong. 

Now,  it  is  well  settled  that  all  abuses  of  ofiicial  trust  are  impeachable 
in  Parliament.  At  common  law  there  is  no  limit  as  to  person ;  there  is 
no  limit  as  to  time ;  there  is  no  restriction  as  to  the  character  of  the 
offense  or  in  the  punishment,  save  tlie  discretion  of  the  two  houses. 

Mr.  Wooddesson  states  the  law  in  his  Lectures,  volume  2,  page  601: 

All  the  Klng*8  subjects  are  impeachable  in  ParliamenL  Such  binds  of  misdeeds,  however, 
*  *  *  as  peculiarly  injure  the  commonwealth  by  the  abuse  of  hi^h  offices  of  trust  are 
the  most  proper,  and  have  been  the  most  usual,  ^unds  for  this  kind  of  prosecution.  Thns, 
if  a  lord  cnancellor  be  gruiltj  of  bribery,  or  of  acting  grossly  contrary  to  the  duty  of  his  office, 
if  the  judges  mislead  their  sovereign  by  unconstitutional  opinions,  if  any  other  magistrate 
attempt  to  subvert  the  fundamental  laws  or  introduce  arbitrary  power,  these  have  been 
deemed  cases  adapted  to  parliamentary  inquiry  and  decision.  So  when  a  lord  chanoeller  has 
been  thought  to  have  put  the  seal  to  an  ignominious  treaty,  a  lord  admiral  to  neglect  the 
safeguard  of  the  sea,  an  embassador  to  betray  his  trust,  a  privy  councilor  to  propound  or  sup- 
port pernicious  and  dishonorable  measures,  or  a  confidential  adviser  of  his  sovereign  to  obtain 
exorbitant  grants  or  incompatible  employments,  these  imputations  have  properly  occasioned 
impeachments,  because  it  is  apparent  bow  little  the  ordinary  tribunals  are  calculated  to  take 
cognizance  of  such  offenses  or  to  investigate  and  reform  the  general  polity  of  the  state. 

Somers  was  impeached  for  putting  the  great  seal  to  a  disadvantageoos 
treaty. 

The  word  'Mmpeachmenf  meant,  when  used  in  the  Constitution,  the 
right  to  proceed  according  to  the  usages  of  Parliament  against  such  per- 
sistns  and  for  such  offenses  as  those  usages  permitted. 

It  has  been  claimed  that  no  person  can  be  convicted  except  for  crimes 
or  misdemeanors  indictable  by  statute  or  at  common  law.  But  the  Bu- 
giisih  authorities,  too  numerous  to  be  cited,  are  otherwise.  If  the  qaes- 
cion  were  ever  an  open  one  whether  an  officer  can  be  impeached  for  high 
official  misdemeanors  not  prohibited  by  statute  and  not  offenses  at  com- 
mon law,  it  must  be  taken  to  be  settled  by  the  judgmeut  of  this  court 
in  the  case  of  John  Pickering,  who  was  impeached,  convicted,  and  re- 
moved from  office  for  drunkenness  and  impropriety  of  speech  on  the 
bench ;  and  by  the  express  and  unanimous  resolution  of  the  Senate 
when  they  expelled  Blount,  in  which  they  recited  that  he  had  been  guilty 
of  high  crimes  and  misdemeanors,  which  are  the  terms  used  in  the  im- 
peachment clause,  although  his  offense  was  inciting  certaih  Indian  tribes 
to  make  war  against  a  foreign  power;  not,  of  course,  an  offense  indict- 
able at  common  law. 

There  are  a  thousand  cases  of  the  highest  official  misdemeanor  which 
it  is  impossible  to  anticipate  by  a  statute.    The  giviug  evil  advice  to  a 
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Piesident  by  his  constitational  ooaDselore  for  corrupt  personal  ends,  the 
abase  of  the  official  discretion  lodged  so  largely  in  the  heads  of  Depart- 
ments, the  appointing  a  pabUc  officer  for  money  before  the  statute  passed 
making  that  an  offense,  the  perverse  and  wanton  refusal  to  discharge 
official  dnties  imposed  on  them  by  law,  may  surely  be  reached  by  im- 
peadiment,  though  not  punishable  as  crimes.  So  of  the  judge.  It  was 
forcibly  put  by  the  counsel  for  the  people  in  the  case  of  Barnard,  in  New 
York : 

Fof  perrertuiflp  the  coarse  of  justice,  for  exceeding  a  just  and  lawfdl  discretion,  for  oppress- 
\m%  tutors,  for  ludecencj  on  the  bench,  for  being  a  buffoon  in  the  public  bar*rooms  of  the 
d^'for  theee  and  other  things,  for  which  he  ought  to  be  degraded  from  the  judicial  office 
by  a  court  of  impeachment,  where  is  the  remedy  T  Bj  indictment  7  No.  (Speech  of  Van 
Cott, Trial  of  Barnard,  rolnme  1,  page  173.) 

The  judge  who  sits  when  his  brother  is  a  party,  or  who  is  guilty  of 
gross  oppression  or  gross  usurpation,  cannot  be  reached  by  any  ordinary 
criminal  process.  Yet  of  his  liability  to  be  impeached  there  can  be  no 
qaestion.  The  authorities  on  this  subject  are  fully  collected  in  a  brief 
submitted  to  the  Senate  in  the  trial  of  the  President,  preferred  by 
Judge  Lawrence,  and  annexed  by  General  Butler  to  his  opening  argu- 
ment 

Now,  then — and  this  is  a  point  of  this  argument  which  I  deem  a  strong 
one — if  it  is  true  that  the  power  to  impeach  at  common  law  included  the 
power  to  proceed  against  any  subject  for  any  abuse  of  public  trust  with- 
out exception,  is  not  the  absence  of  any  express  limitation  in  the  Con- 
stitution almost  decisive  that  it  intended  to  leave  the  definition  of  the 
person  to  the  common  law,  as  it  left  the  definition  of  the  offense? 

If  there  is  anything  that  the  framers  of  our  Government  did  not  leave 
to  construction,  but  expressed  in  plain  English,  it  was  the  limitations  on 
the  power  of  dealing  with  offenses  in  cases  where  they  thought  the  in- 
terest of  justice  or  of  liberty  required  such  limitation.  They  knew  that 
the  grant  of  the  power  of  impeachment  involved  in  it,  by  the  common- 
law  meaning  of  the  term,  the  power  to  punish  for  official  offenses  not  in- 
dictable, and  the  x>ower  to  impeach,  try,  convict,  and  sentence  after  the 
offender  had  left  office.  In  the  t>eginning  of  that  century  Lord  Chancel- 
lor Somers,  the  friend  of  liberty  and  the  friend  of  America,  had  been 
tried  for  putting  the  great  seal  to  treaties  disadvantageous  to  England, 
on  impeachment  commenced  after  be  left  office.  Lord  Chancellor  Mac- 
clesfidd  in  1725  was  impeached  for  corruption  in  the  sale  of  offices,  an;^/^" 
s^tenced  to  fine  and  imprisonment,  on  proceedings  resolved  on  by  tSe 
Commons  after  he  left  office.  It  seems  impossible  that  they  should  no{ 
have  expressly  confined  impeachment  to  persons  in  office,  if  it  had  be^ 
their  desire  so  to  confine  it.  It  seems  impossible  that  any  provision  9^ 
confining  it  would  have  got  into  the  Constitution  without  debate. 

Mr.  Sabgsnt.  Mr.  President,  not  to  interrupt  the  manager,  I  shouh 
like  to  ask  a  question  which  I  send  to  the  Chair. 

The  President  pro  tempore.  The  inquiry  propounded  by  the  Senat<^ 
from  California  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Then  are  now  tereral  membeni  of  the  Senate  who  have  heen  io  past  jears  civil  officers  of 
tk  United  States.    Are  Xhej  liable  to  impeachment  for  an  afleged  act  of  gailt  done  in  office  ? 

Mr.  Manager  Hoab.  They  are  undoubtedly.  The  logic  of  my  argu- 
ment brings  us  to  that  result ;  and  undoubtedly  they  are  as  safe  from 
the  operation  of  that  process  practically  as  the  newly-born  infant  in  his 
mother's  arms.  Does  anybody  suppose  that  there  is  to  be  a  two-thirds 
^oteof  the  American  Senate  which  will  rake  up  and  try  and  punish  for 
^litical  offenses,  when  the  public  judgment  of  this  people  has  demanded 
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grant  in  oar  Goustitution,  but  by  limitation.  The  general  power  is  con- 
ferred, and  then  a  limitation  is  inserted  apon  the  judgment,  which  is  not 
to  extend  farther  than  removal  and  disqnalification,  and  the  power  of 
conviction,  which  shall  only  be  by  two  thirds  vote.  For  everything  else 
we  are  referred  to  the  common  law.    Mr.  Eawle  says : 

Impeachments  are  thus  introduced  as  a  known  definite  term,  and  we  mnst  bave  recourse 
to  the  common  law  of  England  for  a  definition  of  them.    (Rawle  on  Constitution,  page  198.) 

The  learned  counsel  who  opened  for  the  defense  says  that  United 
States  courts  have  no  common-law  powers:  and  that  is  true.  He  says 
that  is  as  true  of  this  court  as  of  all  other  United  States  courts.  That 
I  agree  is  true.  But  when  a  word  is  used  in  defining  powers  granted, 
you  resort  to  the  common  law  for  its  meaning.  That  is  so  as  to  the  mean- 
ing of  '^  admiralty,"  which  is  a  jurisdiction  granted  to  United  States 
courts,  or  "  maritime."  So  as  to  "  levying  war,"  **  felony,"  "  bribery,^  as 
to  the  term  ^^quoram,"  by  the  legislative  grant  of  power,  for  the  limits  of 
the  power  of  pardon,  and  all  these  things,  although  they  are  granted  by 
the  Gonstitution,  yon  refer  for  the  meaning  of  the  terms  used  in  the 
grant  to  the  common  law,  to  which  those  terms  belong. 

]^ow,  it  is  well  settled  that  all  abuses  of  official  trust  are  impeachable 
in  Parliament.  At  common  law  there  is  no  limit  as  to  person  ;  there  is 
no  limit  as  to  time ;  there  is  no  restriction  as  to  the  character  of  the 
offense  or  in  the  punishment,  save  the  discretion  of  the  two  honses. 

Mr.  Wooddesson  states  the  law  in  his  Lectures,  volume  2,  page  601: 

All  the  King*B  sulpects  are  impeachable  in  Parliament  Such  binds  of  misdeeds,  however, 
*  *  *  as  peculiarly  injure  the  commonwealth  by  the  abuse  of  hi^h  ofiices  of  trust  are 
the  most  proper,  and  have  been  the  most  usual,  (grounds  for  this  kind  of  prosecution.  Thus, 
if  a  lord  chancellor  be  gnWij  of  bribery,  or  of  acting  grossly  contrary  to  tne  duty  of  his  office, 
if  the  judges  mislead  their  sovereign  by  unconstitutional  opinions,  if  any  other  magistrate 
attempt  to  subvert  the  fundamental  laws  or  introduce  arbitrary  power,  these  have  been 
deemed  cases  adapted  to  parliamentary  inquiry  and  decision.  So  when  a  lord  chanceller  has 
been  thought  to  have  put  the  seal  to  an  ignominious  treaty,  a  lord  admiral  to  neglect  the 
safeguard  of  the  sea,  an  embassador  to  betray  his  trust,  a  privy  councilor  to  propound  or  sup- 
port pernicious  and  dishonorable  measures,  or  a  confidential  adviser  of  his  sovereign  to  obtain 
exorbitant  grants  or  incompatible  employments,  these  imputations  have  properlv  occasioned 
impeachments,  because  it  is  apparent  how  little  the  ordinary  tribunals  are  calculated  to  take 
cognizance  of  such  offenses  or  to  investigate  and  reform  the  general  polity  of  the  state. 

Somers  was  impeached  for  putting  the  great  seal  to  a  disadvantageous 
treaty. 
^  7>.— ,_.^     The  word  "impeachment  meant,  when  used  in  the  Gonstitution,  the 
^"Xright  to  proceed  according  to  the  usages  of  Parliament  against  such  per- 
sons and  for  such  offenses  as  those  usages  permitted. 

It  has  been  claimed  that  no  person  can  be  convicted  except  for  crimes 
or  misdemeanors  indictable  by  statute  or  at  common  law.    But  the  Eu- 
l^ish  authorities,  too  numerous  to  be  cited,  are  otherwise.    If  the  ques- 
don  were  ever  an  open  one  whether  an  officer  can  be  impeached  for  high 
^  official  misdemeanors  not  prohibited  by  statute  and  not  offenses  at  com- 

mon law,  it  must  be  taken  to  be  settled  by  the  judgment  of  this  court 
in  the  case  of  John  Pickering,  who  was  impeached,  convicted,  and  re- 
moved from  office  for  drunkenness  and  impropriety  of  speech  on  the 
bench;  and  by  the  express  and  unanimous  resolution  of  the  Senate 
when  they  expelled  Blount,  in  which  they  recited  that  he  had  been  guilty 
of  high  crimes  and  misdemeanors,  which  are  the  terms  used  in  the  im- 
peachment clause,  although  his  offense  was  inciting  certaih  Indian  tribes 
to  make  war  against  a  foreign  power;  not,  of  course,  an  offense  indict- 
able at  common  law. 

There  are  a  thousand  cases  of  the  highest  official  misdemeanor  which 
it  is  impossible  to  anticipate  by  a  statute.    The  giviug  evil  advice  to  a 
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Preddent  by  his  constitational  ooanselore  for  oorrapt  personal  ends,  the 
abaae  of  the  of&cial  discretion  lodged  so  largely  in  the  heads  of  Depart- 
ments, the  appointing  a  public  officer  for  money  before  the  statute  passed 
making  that  an  oflfense,  the  perverse  and  wanton  refusal  to  discharge 
official  duties  imposed  on  them  by  law,  may  surely  be  reached  by  im- 
peachment, though  not  punishable  as  crimes.  So  of  the  judge.  It  was 
forcibly  put  by  the  counsel  for  the  people  in  the  case  of  Barnard,  in  New 
York: 

For  perrerting  the  course  of  justice,  for  exceeding^  a  just  and  lawful  discretion,  for  oppress- 
ing sutors,  for  iiideoeDcjr  on  the  hench,  for  being  a  Duffoon  ia  the  public  bar-rooms  of  the 
dtj—fct  these  and  oUier  things,  for  which  he  oaght  to  be  degraded  from  the  judicial  office 
by  a  court  of  impeachment,  where  is  the  remedy  T  Bj  indictment  ?  No.  (Speech  of  Van 
Cott,  Trial  of  Barnard,  rolume  1,  page  173.) 

The  judge  who  sits  when  his  brother  is  a  party,  or  who  is  guilty  of 
gross  oppression  or  gross  usurpation,  cannot  be  reached  by  any  ordinary 
eriminal  process.  Yet  of  his  liability  to  be  impeached  there  can  be  no 
qaestion.  The  authorities  on  this  subject  are  fully  collected  in  a  brief 
sabmitted  to  the  Senate  in  the  trial  of  the  President,  preferred  by 
Judge  Lawrence,  and  annexed  by  General  Butler  to  his  opening  argu- 
ment 

Now,  then — and  this  is  a  point  of  this  argument  which  I  deem  a  strong 
ODe— if  it  is  true  that  the  power  to  impeach  at  common  law  included  the 
power  to  proceed  against  any  subject  for  any  abuse  of  public  trust  with- 
out exception,  is  not  the  absence  of  any  express  limitation  in  the  Con- 
sdtntion  almost  decisive  that  it  intended  to  leave  the  definition  of  the 
person  to  the  common  law,  as  it  left  the  definition  of  the  offense? 

If  there  is  anything  that  the  framersof  onrCroverument  did  not  leave 
to  construction,  but  expressed  in  plain  English,  it  was  the  limitations  on 
the  power  of  dealing  with  offenses  in  cases  where  they  thought  the  in- 
terest of  justice  or  of  liberty  required  such  limitation.  They  knew  that 
the  grant  of  the  power  of  impeachment  involved  in  it,  by  the  common- 
law  meaning  of  the  term,  the  power  to  punish  for  official  offenses  not  in- 
dictable, and  the  power  to  impeach,  try,  convict,  and  sentence  after  the 
offender  had  left  office.  In  the  beginning  of  that  century  Lord  Chancel- 
lor Somers,  the  friend  of  liberty  and  the  friend  of  America,  had  been 
tried  for  putting  the  great  seal  to  treaties  disadvantageous  to  England, 
on  impeachment  commenced  after  he  left  office.  Lord  Chancellor  Mac-  ^^ 
clesfield  in  1725  was  impeached  for  corruption  in  the  sale  of  offices,  an|J/^  . 
sentenced  to  fine  and  imprisonment,  on  proceedings  resolved  on  by-tCe 
Commons  after  he  left  office.  It  seems  impossible  that  they  should  no{ 
have  expressly  confined  impeachment  to  persons  in  office,  if  it  had  be^n 
their  desire  so  to  confine  it.  It  seems  impossible  that  any  provision  9^ 
confining  it  would  have  got  into  the  Constitution  without  debate. 

Mr.  Sabgsnt.  Mr.  President,  not  to  interrupt  the  manager,  I  shouh 
like  to  ask  a  question  which  I  send  to  the  Chair. 

The  Pbesident  pro  tempore.  The  inquiry  propounded  by  the  Senat<^ 
from  California  will  be  read. 

The  Chief  Clerk  read  as  follows : 

There  are  now  tereral  members  of  the  Senate  who  have  been  in  past  jrears  civil  officers  of 
tlie  United  States.    Are  they  liable  to  impeachment  for  an  aHeged  act  of  gailt  done  in  office  T 

Mr.  Manager  Hoab.  They  are  undoubtedly.  The  logic  of  my  argu- 
fliant  brings  us  to  that  result ;  and  undoubtedly  they  are  as  safe  from 
the  operation  of  that  process  practically  as  the  newly-born  infant  in  his 
mother's  arms.  Does  anybody  suppose  that  there  is  to  be  a  two-thirds 
^ote  of  the  American  Senate  which  will  rake  up  and  try  and  punish  for 
^litical  offenses,  when  the  public  judgment  of  this  people  has  demanded 
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an  amnesty  f  The  whole  power  to  panisb,  the  whole  jailgmeDt  after 
the  offender  has  left  office,  is  disqaalittcation  to  hold  office,  and  that  judg- 
ment is  a  judgment  in  the  discretion  of  the  Senate.  Hunt^  in  Massa- 
chusetts, a  justice  of  the  peace — the  language  being  exactly  the  same 
as  this — was  sentenced  simply  to  suspension  from  his  office  and  dis^ 
qualification  to  hol4  any  other  for  twelve  months.  That  was  the  case 
of  a  justice  of  the  peace  in  the  town  of  Watertown,  I  think,  early  in  this 
century. 

Mr.  Sabge^t.  I  wish  to  propound  a  further  question.  I  do  not  desire 
to  interrupt  the  manager. 

Mr.  Manager  Hoab.  I  am  very  happy  to  answer  any  question  I  can. 

The  Chief  Clerk  read  as  follows : 

Then  what  becomes  of  the  comity  between  the  two  Houses  on  which  the  learned  mana^r 
laid  stress  7 

Mr.  Manager  Hoab.  Why,  Mr.  Senator,  I  do  not  understand  that 
there  is  any  comity  which  prevents  pursuing  a  Senator  into  this  cham- 
ber for  any  offense  that  he  has  committed 

Mr.  Sabgent.  The .  necessity  for  good  feeling  between  the  two 
houses  ? 

Mr.  Manager  Hoab.  I  do  not  understand  that  there  is  any  comity  or 
necessity  for  good  feeling  between  this  Senate  and  any  other  tribunal 
whatever  which  prohibits  pursuing  him  for  guilt  elsewhere  with  a  law- 
ful or  constitutional  punishment.  He  cannot  be  called  in  question  by 
the  court  for  anything  he  does  or  says  in  this  Chamber,  the  blackest 
libel  or  slander  though  it  might  be  conceived  to  be ;  and  he  cannot  be 
called  in  question  by  the  House  of  Representatives.  My  argument  re- 
lated to  impeaching  a  Senator  for  senatorial  conduct  and  for  what  took 
place  here,  and  to  the  indecency  of  supposing  that  it  ever  was  thought 
that  the  House  of  Bepresentatives  might  require  the  Senate  to  try  at 
its  own  bar  a  member  whom  it  had  permitted,  without  the  exercise  of 
its  power  of  expulsion,  to  remain  here.  That  was  the  argument :  but,  of 
course,  if  General  BelKuap  had  been  elected  to  the  Senate  from  tne  State 
of  Iowa  in  the  ignorance  of  the  people,  and  had  taken  his  seat  in  the 
Senate  on  that  election,  and  after  that  these  acts  of  bribery  had  been 
discovered,  the  House  of  Bepresentatives  could,  and  should,  and  would 
have  demanded  that  he  be  sequestered  from  his  seat  in  this  chamber, 
and  be  plaeed  at  the  bar,  as  he  now  stands,  as  a  criminal ;  and  that 
!^wer  would  be  as  necessary  for  the  purity,  and  the  honor,  and  the 
A  ^ilignity  of  the  Senate  itself  as  it  is  for  the  protection  of  the  American 
V^ople. 

Let  me  then  sum  up  the  argument,  drawn  from  the  language  of  tlie 
0)nstitntion.    The  power  of  impeachment  is  not  defined  in  the  grant  in 
/  me  Constitution.    It  is  conferred  as  a  general  common -law  power.  The 

juttgment  is  then  limited  to  removal  and  disqualification,  and  two-thirds 
required  for  conviction.  No  limit  of  its  application  to  persons  is  in- 
serted in  the  grant.  But  a  subsequent  limitatipn  on  the  tenure  of  ofiice 
'  is  inserted,  namely,  the  case  of  a  removal  by  impeachment,  to  guard 
against  the  argument  that  officers,  whose  term  is  fixed  in  the  Constitu- 
tion, cannot  be  removed -under  the  power  of  impeachment,  just  as  im- 
peachment is  excepted  in  the  clause  securing  the  right  of  trial  by  jury 
and  in  the  clause  conferring  the  power  to  pardon. 

But  suppose  we  grant  the  phrase,  '^  all  civil  officers," to  be  inserted  as 
a  definition  of  the  persons  who  may  be  reached  by  this  process.  Is  the 
definition  to  be  taken  to  apply  to  them  at  the  time  of  the  commission 
of  the  offense  or  at  the  time  of  the  punishment  t  Suppose  a  statute  enact 
that  all  wrong-doers  may  be  punished.    Is  it  not  clear  that  if  they  be 
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wrong-doers  when  they  commit  the  act  the  liability  to  punishment  at- 
taches !  The  very  statute  which  ^punishes  bribery  would  fail  by  this 
construction  to  reach  anybody,  because  it  is  in  this  respect,  as  has 
already  been  said,  almost  identical  with  the  provision  of  the  Constitu- 
tion in  its  description. 

The  provision  that  the  judgment  shall  extend  no  further  than  removal 
from  office  and  perpetual  disqualificatiou  authorizes  any  lesser  penalty 
included  within  those  limits  to  be  imposed  at  the  discretion  of  the  Sen- 
ate. In  Hpnt's  case,  in  Massachusetts,  the  sentence  was  disqualification 
for  a  year  under  a  like  constitutional  provision. 

I  ought  to  have  added,  in  further  reply  to  the  honorable  Senator 
from  California,  that  if  he  refers  to  that  large  clans  of  cases  where  the 
Constitution  has  expressly  imposed  a  disability,  that  is,  for  aid  and 
comfort  to  the  rebellion  in  the  late  war,  and  where  the  Constitution  has 
expressly  provided  a  means  of  removing  that  disability,  I  should  have 
no  doubt  that  any  person  whose  ofifense  consisted,  whether  an  official 
offense  or  an  offense  as  a  private  citizen,  in  giving  aid  and  comfort  to 
the  rebellion,  could  plead  an  exemption  from  impeachment  when  he 
had,  under  the  very  provision  of  the  Constitution  itself,  by  the  vote  of 
two-thirds  of  both  branches,  received  his  pardon.  So  that  I  do  not 
think  anybody  need  be  much  afhtid  of  what  will  happen  to  him  or  to 
any  person  whom  he  thinks  public  policy  requires  should  not  be  further 
pursued  for  state  crimes,  in  coming  to  the  conclusion  for  which  we  con- 
tend. 

It  certainly  will  not  be  seriously  maiutained  that,  when  a  statute  pre- 
scribes two  pnnishmei^s,  one  of  which  has  become  impossible,  the 
offender  is  thereby  exempted  from  the  other.  The  penalties  provided  in 
more  barbarous  ages  will  suggest  abundant  illustrations.  Some  of  our 
old  statutes  provide  that  an  offender  be  imprisoned  or  whipped,  and,  in 
addition,  have  his  head  shaved  or  his  ears  cropped,  or  labor  in  the  tread- 
mill. Do  the  learned  counsel  think  he  would  get  rid  of  the  imprison- 
ment or  whipping  if  he  did  not  happen  to  have  any  hair  or  any  legs,  or 
if  be  had  had  his  ears  cropped  before  Y 

The  whole  constitutional  provision,  so  far  as  affects  our  present  pur- 
pose, can  be  summed  up  in  two  sentences,  which  are  scarcely  a  para- 
^pbrase  or  change  of  the  existing  text  of  the  existing  law,  and  these  tWo 
s^tences  I  think  state  precisely  the  contentions  on  the  one  side  and  on 
the  other.  We  say  that  the  Constitution  in  substance  is  this :  *^  The  Sen- 
ate shall  have  the  sole  power  to  try  impeachments,  and  civil  officers 
shall  be  removed  on  conviction.''  The  counsel  for  the  defendant  would 
state  it  to  be :  '^Judgment  in  case  of  conviction  shall  be  removal  from 
office  and  disqualification,  if  the  defendant  is  willing  /"  That  is  the  sum- 
ming up  of  the  two  propositions. 

Bat  the  meaning  of  these  provisions  of  the  Constitution  must  be  as- 
certained after  all  by  a  broad  consideration  of  the  great  public  objects 
they  were  intended  to  accomplish.  <<  Never  forget,"  says  Chief- Justice 
Harshallj^n  McCulloch  V8.  Maryland — and  that  sentence  is  the  key-note 
to  Ms  whole  judicial  power — ^^  Never  forget  that  it  is  a  constitution  you 
are  interpreting." 

It  is  clear  that  in  the  case  of  high  state  offenders  it  was  deemed  im- 
portant by  the  people,  when  they  established  the  Constitution,  that  the 
judgment  of  perpetual  disqualification  to  hold  office  should  be  imposed 
io  the  discretion  of  the  Senate.  There  is  no  need  to  argue  that  any- 
thing which  finds  expression  in  the  Constitution  is  of  grave  national  im- 
portance. This  jndgment  of  perpetual*  disqualification  was  provided, 
among  other  reasons,  |to  prevent  the  return  to  office  after  removal  or 
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an  amnesty  t  The  whole  power  to  panish,  the  whole  jadgment  after 
the  offeuder  has  left  office,  is  disqaalittcation  to  hold  office,  and  that  judg- 
ment is  a  judgment  in  the  discretion  of  the  Senate,  Hant^  in  Massa- 
chusetts, a  justice  of  the  peace — the  language  being  exactly  the  same 
as  this — was  sentenced  simply  to  suspension  from  his  office  and  dis^ 
qualification  to  hol4  auy  other  for  twelve  months.  That  was  the  case 
of  a  justice  of  the  peace  in  the  town  of  Watertown,  I  think,  early  in  this 
century. 

Mr.  Sabge^t.  I  wish  to  propound  a  further  question.  I  do  not  desire 
to  interrupt  the  manager. 

Mr.  Manager  HoAB.  I  am  very  happy  to  answer  any  question  I  can. 

The  Chief  Clerk  read  as  follows  : 

Then  what  becomes  of  the  comity  between  the  two  Houses  on  which  the  learned  mana^r 
laid  stress  7 

Mr.  Manager  Hoab.  Why,  Mr.  Senator,  I  do  not  understand  that 
there  is  any  comity  which  prevents  pursuing  a  Senator  into  this  cham- 
ber for  any  offense  that  he  has  committed 

Mr.  Sabgent.  The .  necessity  for  good  feeling  between  the  two 
houses  ? 

Mr.  Manager  Hoab.  I  do  not  understand  that  there  is  any  comity  or 
necessity  for  good  feeling  between  this  Senate  and  any  other  tribunal 
whatever  which  prohibits  pursuing  him  for  guilt  elsewhere  with  a  law- 
ful or  constitutional  punishment.    He  cannot  be  called  in  question  by 
the  court  for  anything  he  does  or  says  in  this  Chamber,  the  blackest 
libel  or  slander  though  it  might  be  conceived  to  be ;  and  he  cannot  be 
called  in  question  by  the  House  of  Representatives.    My  argument  re- 
lated to  impeaching  a  Senator  for  senatorial  conduct  and  for  what  took 
place  here,  and  to  the  indecency  of  supposing  that  it  ever  was  thought 
that  the  House  of  Bepresentatives  might  require  the  Senate  to  try  at 
its  own  bar  a  member  whom  it  had  permitted,  without  the  exercise  of 
its  power  of  expulsion,  to  remain  here.    That  was  the  argument :  but,  of 
course,  if  General  BelKuap  had  been  elected  to  the  Senate  from  tne  State 
of  Iowa  in  the  ignorance  of  the  people,  and  had  taken  his  seat  in  the 
Senate  on  that  election,  and  after  that  these  acts  of  bribery  had  been 
discovered,  the  House  of  Bepresentatives  could,  and  should,  and  would 
have  demanded  that  he  be  sequestered  from  his  seat  in  this  chamber, 
y-y^    \  and  be  plaeed  at  the  bar,  as  he  now  stands,  as  a  criminal ;  and  that 
!^wer  would  be  as  necessary  for  the  purity,  and  the  honor,  and  the 
«N  .dignity  of  the  Senate  itself  as  it  is  for  the  protection  of  the  American 
•temple. 
^  liCt  me  then  sum  up  the  argument,  drawn  from  the  language  of  the 

^  Constitution.    The  power  of  impeachment  is  not  defined  in  the  grant  in 

/  me  Constitution.    It  is  conferred  as  a  general  common-law  power.  The 

juttgment  is  then  limited  to  removal  and  disqualification,  and  two-thirds 
required  for  conviction.  No  limit  of  its  application  to  persons  is  in- 
serted in  the  grant.  But  a  subsequent  limitation  on  the  tenure  of  ofi&ce 
'  is  inserted,  namely,  the  case  of  a  removal  by  impeachment,  to  gaard 
against  the  argument  that  officers,  whose  term  is  fixed  in  the  Constita- 
tion,  cannot  be  removed. under  the  power  of  impeachment,  just  as  im- 
peachment is  excepted  in  the  clause  securing  the  right  of  trial  by  jary 
and  in  the  clause  conferring  the  power  to  pardon. 

But  suppose  we  grant  the  phrase,  '^  all  civil  officers," to  be  inserted  as 
a  definition  of  the  persons  who  may  be  reached  by  this  process.  Is  the 
definition  to  be  taken  to  apply  to  them  at  the  time  of  the  commission 
of  the  ofi'enseorat  the  timeof  the  punishment  t  Suppose  a  statute  enact 
that  all  wrong-doers  may  be  punished.    Is  it  not  clear  that  if  they  be 
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wTODg-doers  when  they  commit  the  act  the  liability  to  panishment  at- 
taches !  The  very  statute  which  ^panishes  bribery  would  fail  by  this 
eoQStniction  to  reach  any  body ,  because  it  is  in  this  respect,  as  has 
already  been  said,  almost  identical  with  the  provision  of  the  Constitu- 
tioQ  in  its  description. 

The  provision  that  the  judgment  shall  extend  no  further  than  removal 
from  office  and  perpetual  disqualification  authorizes  any  lesser  penalty 
incladed  within  those  limits  to  be  imposed  at  the  discretion  of  the  Sen- 
ate. InHpnt's  case,  in  Massachusetts,  the  sentence  was  disqualification 
for  a  year  under  a  like  constitutional  provision. 

I  ought  to  have  added,  in  further  reply  to  the  honorable  Senator 
from  California,  that  if  he  refers  to  that  large  class  of  cases  where  the 
Constitution  has  expressly  imposed  a  disability,  that  is,  for  aid  and 
eomfort  to  the  rebellion  in  the  late  war,  and  where  the  Constitution  has 
expressly  provided  a  means  of  removing  that  disability,  I  should  have 
no  doubt  that  any  person  whose  ofifense  consisted,  whether  an  official 
offense  or  an  offense  as  a  private  citizen,  in  giving  aid  and  comfort  to 
tiie  rebellion,  conld  plead  an  exemption  from  impeachment  when  he 
had,  under  the  very  provision  of  the  Constitution  itself,  by  the  vote  of 
two-thirds  of  both  branches,  received  his  pardon.  So  that  I  do  not 
think  anybody  need  be  much  afhtid  of  what  will  happen  to  him  or  to 
any  person  whom  he  thinks  public  policy  requires  should  not  be  further 
pQisoed  for  state  crimes,  in  coming  to  the  conclusion  for  which  we  con- 
tend. 

It  certainly  will  not  be  seriously  maintained  that,  when  a  statute  pre- 
seribes  two  punisbmei^s,  one  of  which  has  become  impossible,  the 
offender  is  thereby  exempted  from  the  other.  The  penalties  provided  in 
more  barbarous  ages  will  suggest  abundant  illustrations.  Some  of  our 
old  statutes  provide  that  an  offender  be  imprisoned  or  whipped,  and,  in 
addition,  have  his  head  shaved  or  his  ears  cropped,  or  labor  in  the  tread- 
mill. Do  the  learned  counsel  think  he  would  get  rid  of  the  imprison- 
ment or  whipping  if  he  did  not  happen  to  have  any  hair  or  any  legs,  or 
if  he  had  had  his  ears  cropped  before  f 

The  whole  constitutional  provision,  so  far  as  affects  our  present  pur- 
pose, can  be  summed  up  in  two  sentences,  which  are  scarcely  a  para- 
^phrase  or  change  of  the  existing  text  of  the  existing  law,  and  these  tWo 
'sentences  I  think  state  precisely  the  contentions  on  the  one  side  and  on 
the  other.  We  say  that  the  Constitution  in  substance  is  this :  *^  The  Sen- 
ate shall  have  the  sole  power  to  try  impeachments,  and  civil  officers 
shall  be  removed  on  conviction."  The  counsel  for  the  defendant  would 
state  it  to  be :  **Judgment  in  case  of  conviction  shall  be  removal  from 
office  and  disqualification,  if  the  defendant  is  willing  P  That  is  the  sum- 
ming up  of  the  two  propositions. 

Bat  the  meaning  of  these  provisions  of  the  Constitution  must  be  as- 
certained after  all  by  a  broad  consideration  of  the  great  public  objects 
they  were  intended  to  accomplish.  <*  Never  forget,"  says  Chief- Justice 
Marshall, 4n  McCulloch  vs.  Maryland — and  that  sentence  is  the  key-note 
to  his  whole  judicial  power — ^^  Never  forget  that  it  is  a  constitution  you 
are  interpreting." 

It  is  clear  that  in  the  case  of  high  state  offenders  it  was  deemed  im- 
portant by  the  people,  when  they  established  the  Constitution,  that  the 
judgment  of  perpetual  disqualification  to  hold  office  should  be  imposed 
in  the  discretion  of  the  Senate.  There  is  no  need  to  argue  that  any- 
tbiog  which  finds  expression  in  the  Constitution  is  of  grave  national  im- 
portance. This  jadgment  of  perpetual*  disqualification  was  provided, 
among  other  reasons,  |to  prevent  the  return  to  office  after  removal  or 
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resignation  of  guilty  favorites  'of  the  Executive.  For  that  large  class 
of  impeachable  misdemeanors  whichr  cannot  be  described  in  a  statute 
beforehand  it  is  the  only  penalty  known  to  the  Constitution.  The  mere 
removal  from  office  carries  with  it  little  terror,  and  is  of  little  public  im- 
X>ortance  aB  applied  to  all  officers  less  than  the  President  himself.  By 
our  customs  most  offices,  including  those  of  the  judges- in  many  States, 
are  laid  down  at  brief  and  stated  intervals.  All  officers  are  removable 
at  the  pleasure  of  the  appointing  power,  with  certain  exceptions.  To  be 
removed  from  office,  of  itself,  carries  with  it  no  degradation.  If  sach 
removal  be  for  a  cause  not  involving  personal  infamy,  it  wiU  in  many 
cases  work  no  disgrace,  even  if  it  take  place  ou  impeachment,  unless  the 
l)erpetual  disqualification  be  attached  to  it.  John  Qniucy  Adams  was 
right  when  he  said  : 

If  any  pnblic  officer  ever  pat  himself  in  a  position  to  be  tried  bj  impeachmeot,  he  wonld 
have  very  little  of  my  good  opinion  if  be  did  not  think  disqaalification  from  holding  office 
for  life  a  more  severe  punishment  than  mere  removal  from  office. 

A  good  deal  has  been  said  as  to  whether  this  constitutional  judgment 
be  a  punishment  or  a  remedy ;  but,  after  all,  it  seems  to  me,  if  we  settle 
what  the  thing  is,  it  is  not  necessary  to  trouble  ourselves  as  to  which  of 
these  two  words  is  applicable  to  it.  In  a  certain  sense  it  is  a  punishment 
for  a  member  of  the  House  of  Representatives  not  to  be  re-elected  and 
to  lose  the  confidence  of  his  constituents  or  for  a  member  of  the  Senate 
to  lose  the  confidence  of  his  State  legislature.  It  is  a  punishment  in 
some  sense  for  an  executive  subordinate  officer  to  be  removed  for  cause. 
And  in  that  sense,  undoubtedly,  it  was  the  purpose  of  the  framers  of  our 
Constitution  to  have  the  terror  of  this  result,  whether  it  be  removal  or 
disqualification,  held  up  before  the  official  as  a  security  against  his  guilt. 
But  in  the  theological  or  the  old  legal  sense  in  which  we  used  the  word 
^^  punishment — that  is,  as  an  adequate  expiation  or  atonement  for  an 
ofiense,  the  meting  out  of  justice  to  the  offender — of  course  this  consti- 
tutional provision  is  not  a  punishment,  because  the  Gonstitution  ex- 
pressly provides  that  the  party  may  be  held  to  answer  to  trial  at  law  in 
all  cases  in  addition  to  this.  In  that  sense,  therefore,  the  leading  pur- 
pose of  the  Constitution  was  to  secure  the  people  this  great  remedy 
aeainst  the  return  to  office  of  the  guilty  official. 

The  judgment  of  disqualification  is  in  all  cases,  when  re-appointment « 
or  re-election  has  taken  place,  the  only  method  of  accomplishing  removal. 
Senators  will  reflect  that  this  judgment  of  disqualification  involves  and 
includes  removal  from  every  office  held  by  the  person  convicted  at  the 
time  it  is  pronounced. 

The  exception  of  the  judgment  on  impeachment  from  the  operation  of 
the  x>ower  to  pardon  strongly  shows  the  importance  attach^  to  that 
part  of  it  which  is  to  be  of  perpetual  operation.  How  careful  were  the 
framers  of  our  Gonstitution  to  mark  their  sense  of  the  importance  of 
this  judgment  of  disqualification  so  that  the  man  should  never  get  back. 
Whittemore  was  re-elected  by  the  people  of  his  district  after  he  had  re- 
signed and  fied  from  the  House  of  Representatives  to  avoid  expulsion ; 
and  cases  of  such  offenders  may  easily  be  conceived.  Of  course  the  ex- 
pulsion from  a  legislative  body  they  could  not  give  that  effect  to,  but 
the  framers  of  the  Constitution  put  into  the  power  of  judgment  on  im- 
peachment this  power  of  perpetual  disqualification  ;  and  then  they  added 
that  it  should  be  beyond  the  reach  of  the  executive  pardon,  because  it 
was  intended  to  reach  guilty  Cabinet  officers  or  counselors  of  the  Execu- 
tive. 

It  seems  to  me  the  decisive  consideration  in  determining  this  question 
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is  this :  The  people  of  tlie  United  States  are  entitled  for  their  protection 
to  a  certain  jadgment.  The  gnilty  officer  shall  be  removed,  and,  if  the 
degree  of  his  gnilt  warrant  the  greater  condemnation,  he  shall  be  inca- 
pable of  being  restored.  The  Constitution  expressly  mentions  perpetaal 
disqaalification  beyond  the  reach  of  pardon  as  the  jadgment  which  the 
Senate  may  think  its  daty  in  some  cases  to  pronounce.  Now  can  this 
protective  jadgment  ever  be  any  the  less  necessary  because  the  crime 
has  not  been  discovered  until  the  official  term  has  expired,  although 
perhaps  the  officer  has  been  re-appointed,  or  because  just  before  the  pro- 
ceedings begii%orjust  before  the  judgment  is  pronounced,  the  official 
has  laid  down  his  office  !  Because  the  logic  of  my  friends  on  the  other 
side,  as  the  counsel  very  frankly  admitted,  is  this :  They  say  that  when 
a  man  has  ceased  to  be  a  civil  officer  you  cannot  pronounce  the  consti- 
tutional judgment,  because  the  constitutional  judgment  must  be  a  judg- 
ment of  removal ;  and  therefore  it  is  true,  as  the  counsel  admitted,  that 
if  that  resignation  be  made  after  every  Senator  has  publicly  pronounced 
his  opinion  of  guilt,  before  the  judgment  is  actually  entered,  it  may  be 
pleaded  in  arrest  of  judgment,  and  the  power  to  pronounce  the  greater 
part  of  the  penalty  taken  from  the  Senate. 

It  is  true  that  there  are  statutes  requiring  or  authorizing  the  perpetual 
disqualification  to  hold  office  to  be  inflicted  by  the  courts  of  the  United 
States  as  a  punishment  on  conviction  of  crime.  But  the  existence  of 
^ese  statutes  does  not  meet  the  difficulty ;  for  a  protection  to  the  people 
provided  by  the  Constitution  itself,  and  depending  on  the  high  discre- 
tion of  this  constitutional  court,  a  statute  provision,  repealable  at  the 
will  of  the  legislature,  can  never  be  deemed  an  equivalent.  A  consti- 
tutional disqualification  intended  to  bar  out  the  guilty  counselors  of  the 
Executive  fb^m  a  return  to  political  power  can  only  be  placed  beyond 
the  operation  of  an  executive  pardon  when  it  is  pronounced  by  the 
jadgment  of  the  Senate.  The  disqualification  provided  by  statute  can 
only  apply  to  that  comparatively  narrow  class  of  offenses  which  can  be 
80  foreseen  as  to  be  described  with  reasonable  certainty  in  ordinary 
criminal  legislation.    Impeachment  goes  much  further. 

The  whole  constitutional  theory  of  impeachment  proceeds  upon  the 
ground  that,  while  conviction  for  crime  may  be  safely  left  to  juries  and 
its  punishment  to  the  discretion  of  inferior  courts,  the  protection  of  the 
American  people  against  the  return  to  office  of  the  guilty  official  has 
been  deemed  of  importance  enough  to  be  attained  by  the  mechanism 
provided  by  the  Constitution  of  an  inquest  and  impeachment  by  the 
Bepresentatives  of  the  whole  people  and  a  judgment  of  the  Senate  it- 
self. It  seems  to  me  a  monstrous  absurdity  to  suppose  that  this  great 
constitutional  remedy  of  a  judgment  against  the  return  to  office  of  a 
high  political  official  on  account  of  great  political  offenses  committed  at 
the  seat  of  Government  should  depend  on  conviction  by  a  jury  drawn 
by  the  marshaj  from  the  office-holding  population  of  the  District  of  Co- 
lumbia on  a  trial  conducted  and  controlled  by  officers  of  the  Executive, 
and  on  a  sentence  of  a  single  judge  of  a  court,  however  respectable, 
whose  jurisdiction  is  confined  within  a  couple  of  square  leagues. 

Besides,  there  is  certainly  a  grave  constitutional  difficulty  in  support- 
ing much  of  the  legislation  by|which  Congress  has  undertaken  to  clothe 
the  national  courts  with  the  power  of  imposing  disqualification  to  hold 
office  as  a  punishment  for  crime.  If  it  is  to  operate  as  a  disqualification 
to  hold  those  offices  whose  qualifications  are  defined  by  the  Constitution, 
it  is  liable  to  the  objection  of  declaring  persons  disqualified  whom  the 
Constitution  declares  qualified.    If  it  is  to  operate  upon  persons  holding 
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office  at  the  time  of  their  conviction,  it  places  the  power  of  removal  from 
office  in  hands  where  the  Constitution  has  not  placed  it 

It  is  farther  argued  that  the  danger  of  the  return  to  office  of  persons 
guilty  of  great  political  crimes  is  a  visionary  and  not  a  real  danger,  be- 
cause to  their  restoration  to  most  of  the  important  offices  under  the 
Government  the  consent  of  the  Senate  is  necessary.  •  But  there  are 
many  to  which  it  is  not  necessary.  If  the  guilty  public  officer  whose 
crimes  are  not  discovered  until  the  expiration  of  his  term  of  office,  or 
who  lays  down  his  office  to  escape  conviction,  can  thereby  avoid  sen- 
tence, he  of  course  thereby  avoids  trial,  as  the  very  forn#of  issue  which 
we  are  now  dealing  with  shows ;  neither  Senate  nor  people  nor  Presi- 
dent, to  whom  his  claim  for  new  confidence  is  presented,  can  have  the 
advantage  of  any  judicial  trial,  of  any  inquest,  of  any  process  for  the 
discovery  of  concealed  evidence,  of  any  responsible  accuser,  in  deter- 
mining the  question  of  his  former  guilt. 

It  is  farther  suggested,  in  very  ii^uential  quarters,  that  it  is  the  duty 
of  the  executive  officer  by  whom  the  guilty  official  has  been  appointed 
to  withhold  his  acceptance  of  the  resignation  of  such  official  until  con- 
viction and  judgment  npon  impeachment  can  be  had.  This  suggestion 
has  hardly  enongh  reason  in  its  favor  to  meiit  an  answer.  In  the  first 
place  I  deny  that  the  right  of  any  American  citizen  to  lay  down  an 
office  depends  upon  any  act  of  acceptance  of  any  person  whatever.  Any 
explicit  and  formal  renunciation  of  the  office  by  the  official  terminate 
his  relation  to  it  without  the  consent  of  any  person  whatsoever.  This 
was  lately  held  by  the  House  of  Kepresentatives  in  the  case  of  Whitte- 
more,  who  resigned  his  seat  in  that  body  without  its  consent  when  the 
vote  on  the  question  of  his  expulsion  was  about  to  be  taken.  Does  the 
right  of  the  member  of  the  Cabinet  to  resign  his  place  to  accept  a  seat 
in  the  Senate' depend  npon  the  consent  of  the  President!  Does  the 
right  of  the  members  of  this  body  to  lay  down  their  high  office,  per- 
haps to  assume  some  other  even  higher,  if  there  be  any  higher,  depend 
upon  its  will  1  If  this  were  true,  must  the  officer  guilty  of  high  crimes 
be  left  in  charge  of  his  office  until  the  House  and  the  Senate  meet  and 
until  judgment  can  be  rendered  upon  impeachment  f  Must  a  defaulting 
Treasurer  of  the  United  States  be  left  in  charge  of  the  whole  Treasury 
until  conviction  and  sentence  f  Should  the  Secretary  of  War  have 
been  forced  to  remain  in  charge  of  the  War-Office  until  the  close  of  this 
trial — a  charge  including  the  custody  of  the  documents  among  the  rec- 
ords of  his  Department  upon  which  his  conviction  may  depend  f  The 
power  given  by  the  statute  to  the  President  to  suspend  an  officer  only 
exists  when  the  Senate  is  not  in  session.  The  acceptance  of  a  resigna- 
tion is  a  mere  formality,  adding  no  validity  whatever  to  the  act  If  it 
were  not  so,  it  would  be  an  imperative  duty  whenever  the  officer  in 
whom  the  power  of  accepting  it  is  lodged  believed  in  the  guilt  of  the 
party  resigning. 

There  are  some  authorities,  English  and  American,  to  the  effect  that 
there  are  certain  public  offices  which  cannot  be  resigned  without  the 
consent  of  the  appointing  power  or  of  some  public  board  to  which  the 
officer  belongs.  These  cases  proceed  upon  the  ground  that  the  perform- 
ance of  an  office  to  which  the  subject  has  been  lawfully  called  is  a  duty 
which  he  cannot  refuse.  Wherever  that  doctrine  extends — ^that  is,  wher- 
ever in  England  or  America  it  has  been  held  that  the  acceptance  of 
somebody  is  necessary  to  a  resignation — the  citizen  elected  or  appointed 
is  compellable  by  mandamus  to  take  the  office  originally  even  against 
his  wish.  But  the  American  law  as  applied  to  offices  not  municipal  or 
corporate  is  settled  otherwise.    (McCrary  on  American  Law  of  Elec- 
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tions,  page  260 ;  People  vs.  Porter,  6  Galiforoia,  page  26 ;  United  States 
rs.  Wright,  1  McLean,  page  513 ;  Gates  vs.  Delaware  County,  12  Iowa, 
page  405  j  Lewis  vs,  Oliver,  4  Abbott's  Practice,  page  121.) 

We  are  therefore  brought  inexorably  to  the  alternative  that  proceed- 
ings for  impeachment  can  be  instituted  and  go  on  notwithstanding  the 
withdrawal  from  office  of  the  delinquent,  or  that  the  greater  part  of  a 
jurisdiction  expressly  conferred  by  the  Constitution  exists  and  may  be 
exercised,  not  at  the  discretion  of  the  Senate,  but  at  the  discretion  of 
the  accused. 

Ad  argument  is  also  drawn  from  the  practice  of  criminal  courts.  It 
is  said  that  when  a  judgment  is  required  by  statute  to  be  for  two  things 
it  cannot  be  for  one  of  them  alone,  and  that  here  the  judgment  must  be 
by  the  Constitution  either  for  removal  alone  or  for  removal  and  disqual- 
ification. The  practice  of  criminal  courts  affords  no  rule  binding  in  this 
Chamber.  Undoubtedly,  the  laws  of  common  justice  and  common  reason 
are  of  universal  authority.  Undoubtedly,  you  can  derive  great  aid  in 
discovering  and  applying  those  rules  from  the  sages  of  the  law.  But 
beyond  these  simple  precepts  of  universal  application,  an  attempt  to 
entangle  this  high  court,  while  exercising  its  exalted  functions,  in  the 
technicalities  of  criminal  practice,  is,  to  use  Burke's  comparison,  <'as  if 
a  rabbit  that  breeds  four  times  a  year  should  attempt  to  prescribe  the 
period  necessary  for  the  gestation  of  an  elephant." 

Sach  confined  and  inapplicable  rules  would  h6  convenient  indeed  to  oppression,  to  extor- 
tion, bribery,  and  corruption,  but  ruinous  to  the  people  whose  protection  is  the  true  object  of 
aU  tribanals  and  of  all  their  rules. — Burke's  report  of  committee  to  inspect  the  Lor ds^  journals. 

Among  the  narrow,  technical,  artificial  reasons  suggested  by  the  prac- 
tice of  the  police  court,  and  of  doubtful  cogency  even  there,  is  this  doc- 
trine* I  do  not  believe  that  it  will  be  adopted  here,  or  be  relied  on  by 
the  Senate  as  the  foundation  for  a  determination  that  where,  in  the  con- 
templation of  the  Constitution,  the  safety  bf  the  state  entitles  the  people 
on  demand  of  its  representatives  to  a  solemn  resolution  of  the  Senate 
that  a  high  state  offender.shall  be  removed  from  office  and  disqualified 
to  return  to  it,  the  power  to  erect  this  barrier  is  taken  away  because  the 
removal  has  become  impossible. 

But  I  do  not  admit  that  the  Constitution  requires  this  double  judg- 
ment. The  judgment  is,  in  either  case,  for  one  thing — a  larger  or  a 
lesser.  It  may  be  for  removal  simply.  It  may  be  for  perpetual  disqual- 
ification simply,  which  includes  removal. 

Before  dismissing  this  proposition  of  the  defense,  consider  exactly  to 
what  it  would  bring  us.  The  proposition  is  that  no  judgment  under  the 
Constitution  can  be  rendered  by  the  Senate  which  does  not  remove  from 
his  place  a  person  then  holding  a  civil  office  under  the  United  States. 
It  applies  only  to  the  time  judgment  is  actually  pronounced.  For  all 
purposes  of  this  argument  for  the  defense,  the  constitutional  remedy  is 
defeated  just  as  much  if  the  offender  lay  down  his  office  after  the  trial, 
after  the  opinions  of  Senatcnrs  have  been  made  known,  if  the  resigna- 
tion be  pleaded  in  arrest  of  judgment  at  any  time  before  judgment  be 
actually  pronounced,  and  entered. 

The  defendant's  construction  of  the  Constitution,  then,  must  be  re- 
jected, because  it  destroys  for  all  practical  value  the  most  important 
portion  of  the  authority  of  the  Senate  sitting  as  a  court  of  impeachment, 
namely,  the  power  to  pronounce  judgment  of  perpetual  disqualification. 
But — and  this  is  the  last  point  I  shall  have  occasion  to  address  to  the 
Senate— it  must  also  be  rejected  because  it  leaves  the  power  of  removal 
itself  almost  entirely  destroyed. 
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The  judgment  of  disqaalification  is  one  method  of  removal.  Wherever 
the  officer  has  been  re-elected  or  reappointed,  wherever  he  has  been 
promoted  to  a  more  important  office,  wherever  the  evidence  of  his  crime 
is  not  discovered  nntil  after  the  term  of  office  in  which  it  was  committed 
has  expired,  or  is  discovered  too  late  for  proceedings  of  impeachment, 
the  public  are  without  other  redress.  Suppose  a  President  corruptly 
use  his  office  to  secure  a  reelection.  Suppose  a  Vice-President  deal 
fraudulently  with  the  returns.  Suppose  a  Cabinet  officer  is  an  accom- 
plice in  such  misconduct  of  the  President,  or  be  guilty  of  bribery  just 
at  the  close  of  his  term  and  is  re-appointed.  Is  there  no  power  reserved 
by  the  Constitution  either  to  remove  him  or  punish  himf 

The  claim  practically  limits  the  constitutional  redress  to  offenses  com- 
mitted during  the  first  three  years  of  a  presidential  term,  unless  it  bo 
supposed  that  the  President  should  call  an  extra  session  to  tak^  steps 
for  his  own  impeachment  or  that  of  his  own  counselors. 

The  impeachment  of  Andrew  Johnson  was  resolved  by  the  House  on 
the  24th  of  February,  1868  j  the  final  judgment  of  acquittal  was  pro- 
nounced on  the  28th  of  May,  a  period  of  three  months  and  four  days, 
precisely  corresponding  in  length  with  the  short  session  of  Congress 
under  our  present  arrangements.  This  does  not  include  the  time  occu- 
pied by  the  House  in  obtaining  the  evidence,  or  in  the  debates  which 
preceded  the  resolution  of  impeachment.  This  present  impeachment 
has  been  pressed,  1  think,  more  rapidly  than  any  other  known  in  our 
history;  yet  nine  weeks  have  already  expired  since  it  begun.  This  fact 
shows  that  for  any  official  misdemeanor  committed  in  the  last  year  of 
his  office,  an  impeachment  and  conviction  of  the  President  during  his 
term  will  in  most  cases  be  found  wholly  impracticable.  He  may  have 
secured  his  re-election  by  unconstitutional  or  corrupt  use  of  his  power, 
and  the  people,  if  he  cannot  be  impeached  after  his  term  expires,  are 
wholly  without  remedy. 

The  destruction  of  the  power  to  impeach  carries  with  it  the  destruc- 
tion of  the  power  of  the  House  to  make  the  inquest,  leaving  the  people 
wholly  dependent  for  their  protection  on  the  executive  power  of  removal. 
This  power  does  not  extend  to  all  cases.  The  Executive  may  be  deaf  to 
charges  of  guilt  against  officers  in  whom  he  has  trusted,  coming  to  him 
without  authority  and  tested  by  no  competent  processes  of  investiga- 
tion. 

It  is  said  that  it  is  a  dangerous  construction,  which  leaves  the  public 
officer  exposed  to  impeachment  during  his  whole  natural  life.  But  if  he 
be  guilty  and  deserve  imx>eachment,  he  ought  to  be  so  exposed..  His 
safety  against  unjust  prosecution  or  the  revival  of  old  political  oftenses, 
which  the  public  peace  requires  should  be  buried  in  oblivion,  is  abund- 
ant.   Ko  impeachment  can  proceed  unless  both  Houses  concur. 

The  judgment  of  disqualification  is  clearly  discretionary ;  and  the 
Senate,  in  my  judgment,  may  refuse  even  to  take  up  for  trial  an  im- 
peachment presented  by  the  House  against  an  officer  out  of  office  iu 
which  it  is  clear  that  in  the  exercise  of  its  discretion  it  would  not  be 
expedient  to  impose  a  judgment  on  conviction.  No  impeachment  can 
proceed  unless  both  houses  concur.  No  conviction  can  be  had  but 
by  two-thirds  of  the  Senate ;  no  iudgment  of  disqualification  except  in 
its  discretion.  When  political  passion  breaks  down  all  these  barriers 
there  will  be  little  else  in  the  Eepublic  worth  saving. 

Impeachment  is  not  likely  to  be  a  favorite  process  with  the  Senate  or 
the  House.  There  is  no  likelihood  that  we  shall  ever  unlimber  this 
clumsy  and  bulky  monster  piece  of  ordnance  to  take  aim  at  an  object 
from  which  all  danger  has  gone  by. 
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I  wish  to  say  a  word  or  two  in  regard  to  the  other  question.  I  have 
dealt,  as  it  was  intended  I  should  deal,  chiefly  with  the  main  question ; 
bat,  with  regard  to  the  question  presented  so  well  by  my  honorable  asso- 
ciate who  opened  this  case,  [Mr.  Lord,]  (and  that  is,  where  the  process 
of  impeachment  begins  and  the  term  of  office  ceases  on  the  same  day, 
the  law  will  deem  that  the  resolution  of  impeachment  was  adopted  at 
the  first  moment  of  that  day,)  I  will  not  undertake  to  restate  and  I  cer- 
tainly cannot  re-enforce  what  my  distinguished  and  able  friend  so  admi- 
rably stated  upon  that  subject ;  but  I  desire  simply  to  say  to  the  Sen- 
ate tiiat,  if  they  will  consult  the  authorities  cited  by  my  associate  and 
the  authorities  cited  by  counsel  for  defendant,  they  will  find  that  the^two 
classes  of  authorities  do  not  in  the  least  conflict. 

The  principle  is  a  principle  in  favor  of  judicial  remedy.  Every  judi* 
cial  remedy  will  be  held  to  have  begun,  every  judicial  process,  whether 
it  be  judgment  or  suit,  at  that  time  in  the  day  in  which  it  was  instituted 
which  is  necessary  for  the  preservation  of  the  remedy  which  it  is  designed 
to  secure.  That  is  the  rule  which  all  these  authorities  established,  and 
the  authorities  where  a  day  was  divided  for  the  very  purpose  of  preserv- 
ing remedies  and  preventing  their  defeat  are  those  which  have  been  cited 
by  the  counsel  for  the  defense. 

I  perhaps  ought  to  make  one  single  observation,  though  it  is  hardly 
necessary,  in  regard  to  the  grave  citation  to  the  Senate  of  the  instance 
where  a  person  is  permitted  to  change  his  domicile  or  to  go  across  a 
State  line  for  the  purpose  of  instituting  a  lawsuit,  and  the  attempt  to 
extend  the  analogies  of  those  rules  to  the  cases  where  a  criminal  under- 
takes to  flee  from  the  penalties  of  his  crime.  Suppose  a  citizen  of  the 
State  of  New  York  commit  treason  against  that  State  and  flee  into  New 
Jersey,  will  the  court  be  very  likely,  when  he  is  brought  back  for  trial, 
to  recognize  the  doctrine  that  because  he  can  go  over  to  New  Jersey  to 
bring  a  civil  lawsuit  he  is  equally  protected  by  the  same  logic  in  going 
into  New  Jersey  to  escape  a  criminal  process  against  himself  t 

I  claim,  then,  to  have  established  that  the  history  of  the  formation,  of 
the  Constitution,  the  opinions  of  the  best  authorities,  the  letter  of  the 
instrument,  and  the  grand  object  it  was  intended  to  accomplish,  concur 
in  requiring  you  to  overrule  this  plea  to  your  jurisdiction.  To  allow  it 
is  to  pat  out  of  your  hands  the  bridle  placed  by  the  Constitution  in  the 
hands  of  the  Senate  as  a  controlling  check  upon  executive  usurpation 
and  executive  corruption — the  bridle  placed  in  your  hands  by  those  men 
who  looked  through  all  ages,  both  the  past  and  the  future,  in  their  fut- 
reaching,  statesmanlike  discretion,  not  to  be  laid  down  by  men  with  the 
experience  of  a  single  generation.  This  judgment  will  not  only  determ- 
ine this  question  for  all  time  for  the  Senate,  but  it  will  speak  with  an 
authority  not  to  be  disregarded  in  the  construction  of  like  clauses  in  the 
eonstitations  of  more  than  thirty  American  States.  Throughout  this 
broad  land,  under  national  and  State  jurisdiction,  the  great  constitu- 
tional power  of  impeachment,  the  life  of  public  liberty  and  of  public 
purity,  is  to  be  dwarfed  or  maintained  in  its  fullest  and  most  beneficent 
vigor  as  you  shall  decide  this  issue. 

I  do  not  stand  here,  Senators,  as  the  accuser  of  Mr.  Belknap,  or  as  the 
advocate  of  the  House  of  Representatives.  I  am  here  to  speak  for  a 
right  of  the  American  people ;  a  right  which  their  ancestors  secured  to 
them  by  their  Constitution,  and  which  nothing  but  their  own  constitu- 
tional act  can  take  away.  IX  is,  that  over  every  public  officer,  whether 
he  be  tempted  to  abuse  or  usurp  power,  or  to  gain  wealth  by  corrupt 
means  in  office,  shall  hang  the  dread  of  what  the  Federalist  calls  the 
"  awful  discretion"  of  the  Senate  to  try  him  in  the  presence  of  the  whole 
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American  people,  and  to  visit  him  with  the  perpetual  infamy  of  its  sen- 
tence. For  the  citizen  accused  of  crime  is  the  grand  jury,  and  the  indict- 
ment, and  the  statute  of  limitations,  and  the  jury  trial,  and  the  law 
enacted  beforehand.  For  him  is  the  maxim  that  it  is  better  that  ten 
guilty  escape  than  that  one  innocent  perish.  But  for  the  public  officer 
who  voluntarily  seeks  or  accepts  these  vast  trusts,  the  safety  of  the 
whole  state  demands  there  shall  be  a  higher  responsibility  and  another 
method  of  punishment. 

I  have  thus,  Senators,  very  imperfectly  performed  the  duty  assigned 
to  me  by  the  House  of  Representatives.  It  has  been  a  dull  argument 
of  a  dry  question  of  law.  Your  decision,  like  every  decision  affecting 
permanently  the  power  and  authority  of  the  Senate,  is  to  reach  in  its 
consequences  to  a  period  very  far  distant  in  the  future.  But  I  am 
much  mistaken  if  there  be  not  a  very  deep  and  present  public  interest 
in  this  issue. 

I  said  a  little  while  ago  that  the  Constitution  had  no  safeguards  to 
throw  away.  You  will  judge  whether  the  public  events  of  to-day  do 
not  admonish  us  to  look  well  to  all  our  securities  to  prevent  or  power  to 
punish  the  great  guilt  of  corruption  in  office.  We  must  not  confound 
idle  clamor  with  public  opinion,  or  accept  the  accusations  of  scandal 
and  malice  instead  of  proof.  But  we  shall  make  a  worse  mistake  if, 
because  of  the  multitude  of  false  and  groundless  charges  against  men 
in  high  office,  we  fail  to  redress  substantial  grievances  or  to  deal  with 
cases  of  actual  guilt.  The  worst  evil  resulting  from  the  indiscriminate 
attack  of  an  unscrupulous  press  upon  men  in  public  station  is  not  that 
innocence  suffers,  but  that  crime  escapes.  Let  scandal  and  malice  be 
encountered  by  pure  and  stainless  lives.  Let  corruption  and  bribery 
meet  their  lawful  punishment. 

My  own  public  life  has  been  a  very  brief  and  insignificant  one,  ex- 
tending little  beyond  the  duration  of  a  single  term  of  senatorial  office  ; 
but  in  that  brief  period  I  have  seen  five  judges  of  a  high  court  of  the 
United  States  driven  from  office  by  threats  of  impeachment  for  corrup- 
tion or  maladministration.  I  have  heard  the  taunt,  from  friendliest 
lips,  that  when  the  United  States  presented  herself  in  the  East  to  take 
part  with  the  civilized  world  in  generous  competition  in  the  arts  of  life, 
the  only  product  of  her  institutions  in  which  she  surpassed  all  others 
beyond  question  was  her  corruption.  I  have  seen  in  the  State  in  the 
Union  foremost  in  power  and  wealth  four  judges  of  her  courts  im- 
peached for  corruption,  and  the  political  administration  of  her  chief 
city  become  a  disgrace  and  a  by-word  throughout  the  world.  I  have 
seen  the  chairman  of  the  Committee  on  Military  Affairs  in  the  douse, 
now  a  distinguished  member  of  this  court,  rise  in  his  place  and  demand 
the  expulsion  of  four  of  his  associates  for  making  sale  of  their  official 
privilege  of  selecting  the  youths  to  be  educated  at  our  great  military 
school.  When  the  greatest  railroad  of  the  world,  binding  together  the 
continent  and  uniting  the  two  great  seas  which  wash  our  shores,  was 
finished,  I  have  seen  our  national  triumph  and  exultation  turned  to  bit- 
terness and  shame  by  the  unanimous  reports  of  three  committees  of 
Congress — two  of  the  House  and  one  here — that  every  step  of  that 
mighty  enterprise  had  been  taken  in  fraud.  I  have  heard  in  highest 
places  the  shameless- doctrine  avowed  by  men  grown  old  in  public  office 
that  the  true  way  by  which  power  should  be  gained  in  the  BepubUc  is 
to  bribe  the  people  with  the  offices  created  for  their  service,  and  the 
true  end  for  which  it  should  be  used  when  gained  is  the  promotion  of 
selfish  ambition  and  the  gratification  of  personal  revenge.    I  have  heard 
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that  suspicion  iiaants  the  footsteps  of  the  trusted  companious  of  the 
President. 

These  things  have  passed  into  history.  The  Hallain  or  the  Tacitus 
or  the  Sismondi  or  the  Macaulay  who  writes  the  annals  of  our  time 
will  record  them  with  his  inexorable  pen.  And  now  when  a  high  Gab- 
inet  officer,  the  constitutional  adviser  of  the  Executive,  flees  from  office 
before  charges  of  corruption,  shall  the  historian  add  that  the  Senate 
treated  the  demand  of  the  people  for  its  judgment  of  condemnation  as 
a  farce,  and  laid  down  its  high  functions  before  the  sophistries  and  jeers 
of  the  criminal  lawyer?  Shall  he  specalate  about  the  petty  political 
calculations  as  to  the  effect  on  one  party  or  the  other  which  induced  his 
judges  to  connive  at  the  escape  of  the  great  public  criminal  ?  Or,  on 
the  other  hand,  shall  he  cloto  the  chapter  by  narrating  how  these  things 
were  detected,  reformed,  and  punished  by  constitutional  processes  which 
the  wisdom  or  our  fathers  devised  for  as,  and  the  virtue  and  purity  of 
the  people  foond  their  vindication  in  the  justice  of  the  Senate  ? 

Mr.  EDHimDS.  I  move  that  the  Senate  sitting  for  this  trial  ad- 
jonrn. 

Mr.  Shbbman.  I  ask  the  Senator  whether  we  had  not  better  fix  the 
hoar  on  Monday  a  little  earlier  ? 

Mr.  Edmunds.  It  is  twelve  o'clock  by  the  rules.  I  will  yield  to  a 
motion  to  adjourn  to  eleven  o'clock  on  Monday.  I  withdraw  my  mo- 
tion for  that  purpose. 

Mr.  Shsbman.  I  should  prefer  to  say  ten  o'clock,  so  as  to  certainly 
avoid  a  night  session ;  but,  in  order  to  give  counsel  ample  time  on  both 
sides,  I  will  say  eleven  o'clock. 

The  President  pro  tempore.  The  Senator  from  Ohio  moves  that  the 
Senate  sitting  for  this  trial  ac^ourn  until  Monday  at  eleven  o'clock. 

The  motion  was  agreed  to;  and  the  Senate  sitting  for  the  trial  of  im- 
peachment adjourned  to  Monday  next  at  eleven  o'clock  a.  m. 


Monday,  May  8, 1876. 

The  President  pro  tempore^  (at  eleven  o'clock  a.  m.)  The  Senate  sit- 
ting for  the  trial  of  the  articles  of  impeachment  against  William  W.  Bel- 
knap, pursuant  to  adjournment,  now  resumes  its  session.  The  Sergeant- 
at-Arms  will  make  proclamation. 

The  nsaal  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  managers  on  the  part  of  the  House  of  Eepresentatives  appeared 
in  the  seats  provided  for  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter. 

The  President  jpro  tempore.  The  Secretary  will  notify  the  House  that 
the  Senate  is  ready  to  proceed  with  the  trial. 

Mr.  Merbimon.  I  move  a  call  of  the  Senate. 

The  President  pro  tempore.  The  Senator  from  North  Carolina  moves 
a  call  of  thd  Senate.  The  Chair  hears  no  objection,  and  the  roll-call  will 
proceed. 

The  Chief  Clerk  called  the  roll,  and  30  Senators  answered  to  their 
names. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sit- 
ting on  Saturday  last  for  the  trial  of  the  impeachment  of  William  W. 
Belknap.  « 

The  President  pro  tempore.  The  Senate  is  now  ready  to  hear  the 
managers.    Senators  will  please  give  their  attention. 
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Mr.  Manager  Knott.  Mr.  President,  if  the  court  please,  in  resuming 
the  remarks  which  it  has  devolved  upon  me  to  submit  upon  the  question 
under  discussion,  I  need  not  promise  the  court  that  I  shall  be  as  brief  as 
possible.  Even  if  I  were  in  perfect  health  I  do  not  feel  that  I  am  speak- 
ing for  posterity,  and  consequetitly  am  under  no  temptation  to  talk  until 
that  audience  shall  arise.  Moreover,  the  line  of  remark  which  I  had 
proposed  for  myself  has  been  so  completely  anticipated  by  the  very  able 
and  carefully  considered  arguments  of  my  learned  colleagues,  that,  fortu- 
nately for  the  court,  there  remains  but  little  for  me  to  say  except  perhaps 
to  recapitulate  some  of  the  points  and  to  elaborate  to  some  extent  a  few 
of  the  suggestions  so  ably  presented  by  them. 

When  the  court  did  me  the  fkvor  to  adjourn  on  Friday  evening  in 
consequence  of  the  physical  indisposition  from  which  I  was  then  and  am 
still  suffering  intensely,  I  was  about  to  institute  an  inquiry  suggested  to 
me  at  that  particular  moment  by  the  closing  sentences  in  a  paragraph 
which  I  had  just  read  from  Story's  Commentaries  on  the  Constitution, 
as  to  the  purpose  for  which  the  remedy  by  impeachment  was  designed, 
with  the  view  of  determining  whether  the  construction  of  the  various 
provisions  of  the  Constitution  relating  to  that  subject,  proposed  on  be- 
half of  the  House  of  Eepresentatives,  was  more  consistent  with  that 
purpose  than  that  insisted  upon  by  the  defense.  As  to  what  that  pur- 
pose really  was,  I  imagine  there  can  be  but  little,  if  any,  dispute.  How- 
ever  much  controversy  there  may  be  with  regard  to  the  character  of  the 
offenses  for  which  an  impeachment  will  lie,  I  apprehend  there  can  be 
but  little  question  that  the  object  for  which  this  mode  of  procedure  was 
designed  was  precisely  that  stated  by  Judge  Story,  namely,  to  secure 
the  state  against  gross  misdemeanors  in  of&ce. 

The  framers  of  our  Federal  Constitution  were  perfectly  aware  that 
the  functions  of  the  Government  they  were  preparing  to  establish  would 
necessarily  have  to  be  committed  to  those  who  would  be  subject  to  the 
same  frailties,  and  actuated,  to  some  extent  at  least,  by  the  same  passions 
which  influence  the  conduct  of  their  fellow-men.  They  knew,  moreover, 
that  those  who  are  called  to  fill  the  most  exalted  stations  of  public  trust 
are  frequently,  if  not  always,  under  the  strongest  possible  temptation 
to  abuse  the  opportunities  afforded  by  their  oflftcial  position  for  the  pro- 
motion of  their  own  aggrandizement,  the  extension  of  their  own  author- 
ity, and  the  perpetuation  of  their  own  power,  besides  being  constantly 
subject  to  the  suggestions  of  an  ignoble  appetite  for  illegitimate  emolu- 
ment. As  wise  and  sagacious  statesmen,  therefore,  fully  appreciating 
the  importance  of  securing  every  department  of  the  Government  from 
the  contamination  of  official  corruption  and  crime,  they  devised  this 
mode  of  procedure  as  the  most  practicable  and  efficient  method  of  pre- 
serving the  purity  and  maintaining  the  integrity  of  those  departments 
especially  which  were  not  designed  to  be  under  the  immediate,  direct 
Control  of  the  people  through  the  ballot.  This  much  I  understand  to  be 
conceded  by  the  honorable  counsel  for  the  accused. 

But  how  was  the  end  proposed  to  be  attained  !  First,  by  making  it 
peremptory  upon  the  court  by  which  a  criminal  official  should  be  con- 
victed on  impeachment  to  remove  him  immediately  from  office;  and  this, 
say  learned  counsel,  was  the  only  purpose  the  framers  of  the  Constitu- 
tion sought  to  accomplish :  <'  That  the  sole  object  for  which  the  power  of 
impeachment  was  given  was  removal  from  office.''  It  seems  that  those 
wise  and  patriotic  statesmen  thought  differently,  however.  They  knew 
that  if  the  proceiid  of  impeachment  went  no  further  than  to  remove  a 
criminal  or  corrupt  official  from  office  the  whole  proceeding  would  amount 
to  nothing  more  than  a  puerile  farce.    They  knew  that  the  party  con- 
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Ticted  and  removed  might  be  immediately  restored  to  tbe  same  or  ap- 
pointed to  another  and  perhaps  more  important  position  by  a  corrupt  or 
misguided  patron:. and  to  guard  against  any  such  possible  contingency 
they  went  a  step  further,  and  provided  that  the  court  might  not  only 
dismiss  the  delinquent  from  office  but  prevent  him  from  again  polluting 
the  Government  he  had  already  degraded  by  disqualifying  him  to  hold 
any  office  of  honor,  trust,  or  profit  under  it,  either  for  a  limited  period 
or  forever,  as  the  court  might  see  proper,  and,  to  render  that  disqualifi- 
cation as  complete  and  efi'ectual  as  possible,  exempted  tbe  party  thus 
convicted  and  condemned  from  the  general  power  of  the  Executive  to 
pardon. 

But  was  this  all  t  Was  the  only  purpose  of  this  disqualification  sim- 
ply to  preserve  the  Government  from  the  danger  to  be  apprehended  from 
tbe  single  convicted  criminal  ?  Yery  far  from  it,  sir !  That  in  reality 
constituted  but  a  very  small  part  of  the  design.  The  great  object,  after 
all,  was  that  his  infamy  might  be  rendered  conspicuous,  historic,  eter- 
nal, in  order  to  prevent  the  occurrence  of  like  offenses  in  the  future. 
The  purpose  was  not  simply  to  harass,  to  persecute,  to  wantonly  degrade, 
or  take  vengeance  upon  a  single  individual ;  but  it  was  that  other  offi- 
cials through  all  time  might  profit  by  his  punishment,  might  be  warned 
by  his  political  ostracism,  by  the  everlasting  stigma  fixed  upon  his  name 
by  the  most  august  tribunal  on  earth,  to  avoid  the  dangers  upon  which 
he  wrecked,  and  withstand  the  temptations  under  which  he  fell ;  to  teach 
them  that  if  they  should  fall  under  like  temptations  they  will  fall,  like 
Lacifer,  never  to  rise  again. 

The  real  purpose  of  proceedings  of  this  kind  is  presented  so  beauti- 
fully and  60  forcibly  in  a  single  paragraph  in  the  opening  speech  of  Mr. 
Whitbread  upon  the  impeachment  of  Lord  Melviire,  wlio,  like  the  ac- 
cused here,  sought  to  evade  the  consequences  of  his  crimes  by  resigna- 
tion, that  the  Senate  will  pardon  me  if  I  read  it.    He  says: 

And  here  let  me  observe  that  all  prosecutions  of  this  sort  are  instituted  for  the  general 
benefit,  and  sot  with  the  view  of  harassing  any  private  individual.  All  punishment  is  in- 
flicted for  the  sake  of  example,  and  not  for  the  purpose  of  personal  vengeance. 

Mark  this: 

It  is  th«  meraU  of  a  country  which  in  all  these  inquiries  we  ought  to  regard,  and  it  is  to 
ths  which  every  honorable  prosecutor  ought  to  look,  and  this  every  impartial  court  will  re- 
spect. 

It  I  eonld  employ  the  voice  of  an  angel  and  render  it  audible  to  the  remotest  comers  of 
the  earth,  I  vtould  caution  every  friend  of  virtue  before  he  accepts  of  any  great  public  en- 
f^agement ;  I  would  show  him  that  the  temptations  are  great ;  and  I  would  invite  him  to  at- 
leui  to  the  punishment  which  would  be  the  conseqneBce  of  misconduct 

Punishment,  sir!  Punishment  that  public  and  official  morals  may  be 
purified  and  preserved ;  not  that  a  single  individual  may  be  harassed, 
but  that  tbe  government  to  which  every  citizen  looks  for  protection  may 
be  kept  pure,  uncontaminated,  and  worthy  of  the  confidence  of  those 
who  are  subject  to  its  authority. 

Distinguished  counsel  in  his  argument  the  other  day  insisted  very 
earnestly,  and  went  so  far  as  to  cite  the  opinions  of  others  equally  emi- 
nent with  himself,  to  show  that  the  idea  of  punishment  is  not  contem- 
plated in  proceedings  of  this  kind.  And,  sir,  I  am  glad  to  be  able  to 
admit  that  it  is  one  of  the  most  priceless  privileges  guaranteed  to  every 
citizen  by  the  Constitution  of  the  United  States  that  he  may  not  only 
entertain  but  freely  express  his  own  opinion  upon  every  subject  whatever, 
no  matter  who  may  differ  with  him.  It  is  therefore  not  in  the  power  of 
the  Supreme  Court  to  prevent  the  learned  counsel  from  entertaining  or 
promulgating  a  different  view  from  that  expressed  by  them  in  the  case 
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of  Cuinmiugs  vs.  The  State  of  Missouri,  and  re-affirmed  in  the  case  of 
Garland,  however  much  they  may  regret  his  inability  to  concur  in  that 
opinion. 
The  court  say  in  the  case  of  Cummings,  4  Wallace : 

The  theory  npon  which  oar  political  institutioDS  rest  is,  that  all  men  have  certain  inaliena- 
ble riehts ;  that  among  these  are  life,  liberty,  and  the  pursuit  of  happiness ;  and  that,  in  the 
pursuit  of  happiness,  all  avocations,  all  honors,  all  positions,  are  alike  open  to  every  one ; 
and  that  in  toe  protection  of  these  rights  all  are  equal  before  the  law.  Any  deprivation  or 
suspension  of  any  of  these  rights  for  past  conduct  is  punishment,  and  can  be  in  no  other 
wise  defined. 

Punishment  not  being,  therefore,  restricted,  as  contended  by  counsel,  to  the  deprivation  of 
life,  liberty,  or  property,  but  also  embracing  deprivation  or  suspension  of  political  or  civil 
rights,  and  the  disabilities  prescribed  bv  the  provisions  of  the  Missouri  constitution  being  in 
effect  punishment,  we  proceed  to  consiaer  whether  there  is  any  inhibition  in  the  Constitution 
of  the  United  States  against  their  enforcements 

But,  sir,  we  have  been  told  that  "  there  were  brave  men  before  Aga- 
memnon f  and  it  appears  that  there  were  learned  and  distinguished  / 
lawyers  even  before  counsel  were  employed  in  this  case  who  undertook 
to  maintain  the  view  expressed  by  the  honorable  counsel  here.  As  far 
back  as  the  celebrated  Blount  case,  of  which  the  Senate  has  heard  so 
much  during  this  trial,  the  same  suggestion  was  made  by  counsel  for  the 
defense,  and  the  argument  adduced  on  that  occasion  was  so  eloquently 
and  triumphantly  met  by  Mr.  Manager  Harper,  andhis  reply  there  to  so 
pertinent  to  the  remarks  of  counsel  here,  that  I  will  read  what  he  said: 

But  the  learned  counsel  for  the  defendant  have  told  us  that  the  power  of  impeachment  is 
limited  in  the  Constitution  itself  by  the  restriction  which  it  imposes  on  the  power  of  punish- 
ment The  power  of  punishment  on  conviction  by  impeachment  is  restricted,  say  they,  to 
'*  removal  from  office  and  disqualification  to  bold  or  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  United  States ;"  and  it  would  be  absurd  to  impeach,  try,  and  convict  a  man  who 
held  no  office  from  which  be  could  be  removed,  and  could,  of  consequence,  be  no  otherwise 
affected  than  by  a  disqualification  to  hold  in  future  offices  which  he,  perhaps,  never  bad  a 
prospect  of  obtaining.  Of  this  absurdity  the  Constitution  cannot  be  supposed  to  be  gfuilty ; 
and,  therefore,  it  could  not  have  intended  to  subject  to  the  power  of  impeaciiment  any  persons 
except  those  who  actually  hold  offices  and  may  be  punished  by  removal. 

But  where,  Mr.  President,  did  the  honorable  counsel  for  the  defendant  learn  that  disqualifi- 
cation to  hold  any  office  of  trust,  honor,  or  profit  under  the  Government  of  our  country  is  no 
punishment  ?  Vv  ould  either  of  those  honorable  gentlemen  think  it  no  punishment  in  his  own 
case  T  There  are,  no  doubt,  manv  men  indiffierent  as  to  offices  of  profit,  and  not  ambitious  of 
those  of  honor  or  trust.  But  to  be  held  up  to  our  fellow-citizens  as  a  person  onworthy  of 
trust,  undeserving  of  honor ;  to  be  stigmatized  by  a  solemn  sentence  of  the  law,  pronounced 
by  the  highest  and  most  awful  judicature  known  to  the  Constitution ;  to  be  excluded  by  the 
voice  of  our  country  from  all  hope  of  participating  in  those  rights,  privileges,  and  advan- 
tages which  are  open  to  our  fellow-citizens ;  to  be  disowned  by  our  common  mother  as  de- 
generate and  unnatural  sons,  unworthy  of  her  confidence ;  to  be  deprived,  not  only  of  her 
kindness  and  favors,  but  even  of  the  right  which  a  good  citizen  holds  dearest  of  all,  the  right 
of  devoting  ourselves  to  her  service,  of  defending  her  in  the  hour  of  danger  and  distress — 
are  these  not  punishments  7  I  know  not  where  the  learned  counsel  learned  that  they  are 
not ;  but  this  I  know,  that  they  did  not  learn  it  in  their  own  hearts.  Yes,  Mr.  President,  a 
sentence  of  disqualification,  pronounced  by  this  honorable  body  in  the  face  of  the  whole 
American  nation,  and  on  a  charge  of  high  crimes  and  misdemeanors  by  the  representatives 
of  the  American  people,  is  a  pumshment ;  and,  as  this  punishment  is  applicable  to  persons 
who  are  not  officers  as  well  as  to  those  who  are,  it  follows  that  the  power  of  impeachment,  if 
its  extent  be  measured  by  that  of  the  power  of  punishment,  is  applicable  to  all  persons, 
whether  officers  or  not — Annals  of  Congress^  F\fth  Congress^  (1797-99,)  volume  2. 

But,  as  to  the  end  and  final  cause  of  all  punishments,  every  member  of 
this  honorable  court  has  long  ago  been  advised  when  in  his  youthful 
days  he  conned  over  the  pages  of  Blackstone.    He  says : 

2.  As  to  the  end  or  final  cause  of  human  punishment  This  is  not  by  way  of  atonement  or 
expiation  for  the  crime  committed,  for  that  must  be  left  to  the  just  determination  of  the  Su- 
preme Being,  but  as  a  precaution  against  future  offenses  of  the  same  kind.  This  is  effected 
two  ways :  either  by  the  amendment  of  the  offender  himself,  for  which  purpose  all  corporal 
punishment,  fines,  and  temporary  exile  or  imprisonment  are  inflicted,  or  by  deterring  others 
by  the  dread  of  his  example  from  offending  in  the  like  way. 
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There,  sir,  is  the  ultimate  object  to  be  reached  by  all  such  proceedings 
as  this,  and  I  woald  say  to  the  learned  counsel,  now  and  for  all,  that  they 
are  dignifying  their  client  far  too  much  when  they  suppose  that  this  im- 
peachment was  intended  simply  to  harass  Am,  simply  to  disqualify  him 
from  again  contaminating  the  Government,  if  indeed  he  is  guilty;  and 
upon  that  I  beg  leave  to  say  I  would  sedulously  forbear  to  express  any 
opinion  at  this  time*    The  House  of  Eepresentatives  in  sending  these 
articles  here  had  a  far  higher  purpose  in  view.    That  purpose  was  the 
eonection,  the  purification  of  public  and  official  morals  in  this  country : 
and  who,  sir,  that  has  contemplated  the  frightful  picture  of  crime  and 
corniption  so  graphically  and  powerfully  drawn  by  my  distinguished 
colleague  [Mr.  Hoar]  on  last  Saturday  will  deny  that  it  is  high  time 
some  such  corrective  process  should  be  put  in  operation  t 

l^ow,  sir,  if  it  be  true,  as  I  have  stated,  that  the  object  and  design  of 
proceedings  like  the  present  are  not  merely  to  remove  a  guilty  party 
from  office,  not  merely  to  disqualify  him  to  hold  any  office  of  honor  or 
trust  or  profit  under  the  United  States,  but  that  it  is  designed  as  a  great 
preservative  means  for  securing  the  purity  and  honesty  of  official  con- 
duct on  the  part  of  all  officers  of  the  Government ;  if  it  is  true  that 
the  several  provisions  of  the  Constitution  relating  to  the  subject  of  im- 
peachment were  intended  to  protect  the  Government  from  official  cor- 
ruption and  crime  which,  if  left  unchecked,  would  lead  to  its  nltimate 
overthrow  and  destruction ;  if  it  is  true,  as  it  seems  to  me  every  rational 
mind  must  admit  it  is,  that  the  only  efficacy  of  those  provisions  is  to  be 
found  in  the  rigid,  impartial,  certain,  and  inexorable  enforcement  of  the 
penalties  they  prescribe,  the  question  is  whether  they  shall  be  so  con- 
stmed  as  to  promote  the  object  they  were  Intended  to  accomplish  in  the 
amplest  manner  consistent  with  thelangnage  in  which  they  are  expressed 
or  whether  they  shall  receive  such  a  construction  at  your  hands  as  will 
render  them  utterly  nugatory  and  worthless. 

That,  sir,  is  the  plain,  simple  question  before  you.  Now,  will  this  dis- 
tinguished tribunal,  this  tribunaljof  statesmen,  say  that  notwithstanding 
the  Constitution  vests  in  the  House  of  Representatives  the  power  to  in- 
stitute proceedings  by  impeachment,  and  clothes  this  body  with  full  and 
complete  jurisdiction  to  try  all  case^  of  impeachment ;  and  notwithstand- 
ing the  plain,  obvious  principle  of  law  and  common  sense  that  when  a 
person  enters  upon  the  duties  of  an  office  he  assumes  all  the  responsi- 
bilities of  that  office,  criminal  as  well  as  civil — responsibilities  of  which 
he  cannot  divest  himself  except  in  pursuance  of  law — ^yet  neither  house 
can  exercise  its  powers  in  a  case  of  impeachment  except  at  the  option  of 
the  party  accused  t  Will  you  say  in  the  face  of  the  intelligence  of  this 
age,  and  to  the  civilized  world,  that  our  institutions  present  such  a  ri- 
dicnlons  anomaly  in  jurisprudence,  such  a  miserable,  pitiable  spectacle 
of  imb^Uity  as  that  t 

Yet  you  mnst  say  so ;  th'e  logic  is  inexorable ;  there  is  no  escape  from 
that  conclusion,  if  yon  hold,  as  is  maintained  by  the  defense  here,  that 
a  party  may  commit  an  offense  while  in  office,  and  escape  the  penalty 
described  simply  by  the  act  of  resignation  or  by  any  other  act  of  his  ex- 
cept suicide. 

Bat  let  us  look  a  little  more  particularly  to  the  two  clauses  of  the  Con- 
stitation  from  which  this  singular  conclusion  is  sought  to  be  deduced. 
As  the  Senate  is  already  aware,  the  fourth  section  of  the  second  article 
provides : 

Tlie  President,  Vice-President,  and  all  ciTil  o Seers  of  the  United  States,  shall  be  removed 
W  office  on  impeach oaent  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
sosdemetaorfl. 
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The  learned  counsel  consumed  nearly  two  hours  of  this  world's  valua- 
ble time  in  a  very  labored  though  perhaps  not  an  exhaustive  rehearsal 
of  the  records  of  the  convention  which  framed  the  Constitution  to  estab- 
lish the  proposition  that  the  idea  they  meant  to  convey  by  the  section  I 
have  just  read  was  that  no  man  should  be  impeached  unless  he  should 
be  in  office  at  the  time  of  his  impeachment.  He  finally  reached  that  con- 
clusion and  announced  it,  but  by  what  process  of  logic  I  confess  I  was 
then  and  am  ^till  unable  to  appreciate. 

If  it  be  true  that  the  framers  of  the  Constitution  did  intend  that  no 
person  should  be  impeached  unless  he  should  be  in  office  at  the  time  of 
the  impeachment,  learned  counsel  would  have  conferred  a  favor  upon 
this  honorable  court  and  have  contributed  a  great  deal  to  the  gratifi- 
cation of  the  unenlightened  public  if  he  had  told  us  why  they  did  not 
say  so,  why  they  did  not  express  it  in  some  clause  upon  the  face  of  that 
instrument.  For  instance,  when  they  said  <<  the  House  of  Representa- 
tives shall  have  the  sole  power  of  impeachment,^  why  did  t>hey  not  add 
the  restraining  words  to  that  clause,  ^'  but  no  person  shall  be  impeached 
unless  he  shall  be  in  office  at  the  timef  Or,  leaving  that  clause, 
when  they  came  to  the  one  regulating  the  judgment  that  should  be  ren- 
dered, why  did  they  not  say  that  ^<  judgment  in  cases  of  impeachment 
shall  be  rendered  against  no  person  unless  he  shall  be  in  office  at  tlie 
time,  and  no  such  judgment  shall  extend  further  than  to  removal  from 
office  and  disqualification  to  hold  office."  Or,  if  these  two  provisions 
had  passed  out  of  their  minds  when  they  came  to  consider  the  fourth 
section  of  the  second  article,  and  they  still  desired  that  the  American 
people  for  whom  they  were  preparing  the  frame- work  of  a  government 
should  understand  that  no  man  should  be  impeached  unless  he  was  in 
office  at  the  time,  why  did  they  not  annex  the  restraining  words  to  that 
article,  why  did  they  not  say,  <'  but  no  person  shall  be  impeached  unless 
he  shall  be  in  office  at  the  time  f' 

The  framers  of  our  Constitution  were  wise  and  patriotic  as  well  as 
cultured  men.  They  fully  appreciated  the  magnitude  of  the  work  in 
which  they  were  engaged ;  they  knew  that  they  were  preparing  a  gov- 
ernment not  for  a  day,  not  for  a  year,  but  a  government  that  should 
mold  the  destinies  and  afiect  the  interests  of  a  mighty  people  through 
long  ages  to  come.  They  consequently  weighed  every  word  they  used 
with  the  utmost  care.  So  careful  were  they,  in  fact,  that  they  even  pro- 
vided a  committee  on  style  and  arrangement,  to  whose  scrutiny  every  line 
and  word  and  syllable  of  the  Constitution  was  subjected,  and  whose  care- 
ful supervision  every  provision  it  contains  underwent  before  it  was 
adopted*  Would  they  have  overlooked  such  a  glaring  omission  as  the 
argument  of  counsel  implies  t  They  were  men  with  heads  upon  their 
shoulders,  and  if  they  had  intended  that  no  man  should  be  impeached 
except  he  should  be  in  office  at  the  time,  they  would  doubtless  have  said 
so  in  plain,  unmistakable  terms,  or  if  they  did  intend  it  and  did  not  say 
so,  the  learned  counsel  ought  to  have  informed  us  why  ;  because  if  there 
is  a  man  upon  the  continent  capable  of  giving  that  information  I  have 
no  doubt  he  is  the  one  and  the  only  one ;  but  inasmuch  as  he  failed  to  do 
so,  I  take  it  for  granted  that  he  was  simply  mistaken  as  to  the  intention 
of  the  framers  of  the  Constitution  on  that  point.  I  take  it  for  granted 
that  the  very  fact  that  they  omitted  to  make  this  restriction  is  conclu- 
sive that  they  did  not  intend  that  the  power  should  be  so  restricted. 

It  will  not  do  to  say  that  the  idea  of  impeaching  a  man  after  he  was 
out  of  office  was  never  considered  by  the  convention  at  all ;  for,  as  my 
learned  colleagues  so  clearly  and  conclusively  showed  on  Saturday,  that 
very  question  was  under  discussion  when  this  identical  proposition  was 


TRIAL   OP   WILLIAM   W.    BELKNAP.  2()T 

considered.  The  question  then  was,  not  whether  a  man  shoald  be  im- 
peached after  he  was  out  of  ofdce,  bat  whether  the  President  shoald  be 
impeached  while  he  was  in  office.  There  was  no  objection  anywhere, 
80  far  as  I  have  been  able  to  see,  to  the  proposition  that  he  might  be 
impeached,  after  the  expiration  of  his  term.  But  I  sabmit,  sir,  that  this 
section  not  only  does  not  require,  but  it  does  not  admit  of  interpreta- 
tion. It  is  a  plain  principle  of  le^al  construction,  as  well  as  of  common 
sense,  that  where  words  are  so  plain  that  their  meaning  cannot  be  mis- 
taken, no  interpretation  is  necessary  or  to  be  allowed.  The  words  must 
be  taken  for  just  what  they  express  and  no  more.  This  has  been  settled 
over  and  over  again  by  the  courts.  Now,  look  at  the  language  of  this 
section.  Is  there  anything  dubious  about  it  t  Is  there  anything  uncer- 
tain or  mysterious  about  it  t  Is  there  anything  connected  with  it  that 
a  wayfaring  man,  though  a  fool,  may  be  mistaken  about  t 

Examine  it  in  what  light  you  will  and  you  cannot  make  it  say  more 
or  less  than  it  does.  I  care  not  whether  the  immediate  controlling  mo- 
tive in  its  adoption  was  to  provide  a  mode  tor  the  removal  of  a  guilty 
official  from  office,  or  whether  it  was  intended  as  a  peremptory  direction 
as  to  the  judgment  that  should  be  rendered  in  case  he  should  still  be  in 
office  when  convicted,  it  simply  means  that  when  any  civil  officer  of  the 
United  States  shall  be  convicted  on  impeachment  for  treason,  bribery, 
or  other  high  crime  or  misdemeanor,  he  shall  be  removed,  and  that  is  all 
it  means.  Torture  it  a§  you  may,  it  is  impossible  to  find  in  it  the  remotest 
insinuation  that  removsd  from  office  is  the  only  object  to  be  effected  by 
impeachment,  or  that  if  judgment  of  removal  shall  be  rendered  unneces- 
sary by  the  resigoation  or  previous  removal  of  the  offender,  the  Senate 
has  no  power  to  render  a  judgment  of  disqualification,  either  limited  or 
perpetual. 

But,  sir,  it  is  said  that  this  section  should  be  collated  with  the  seventh 
clause  of  the  third  section  of  the  first  article,  and  both  construed  to- 
gether. Very  well ;  let  us  do  so ;  and  what  do  we  find  then  t  We  dis- 
cover that  the  framers  of  the  Constitution  intended  that  you  should 
have  more  than  the  mere  power  of  a  motion.  We  find  that  they  did 
Intend  that  there  should  be  some  other  penalty  for  official  crime  than 
the  mere  removal  of  the  offender  from  office,  and  that  you  should  have 
power  to  inflict  it,  too ;  that  you  might  disqualify  him  to  hold  any  office 
of  trust,  honor,  or  profit  under  the  United  States.  Now,  if  it  be  true 
that  the  removal  of  the  guilty  official  was  the  sole  aim  and  object,  the 
only  purpose  to  be  effected  by  impeachment,  why  did  not  the  learned 
oouQsel  inform  us  why  this  provision  authorizing  disqualification  was 
inserted  heret  I  beg  pardon;  I  believe  he  did  undertake  to  explain  that. 
He  said: 

I  hare  attempted  to  sbow  that  the  sole  object  for  which  the  power  of  impeachment  was 
^iven  is  remov^  from  office. 

There  ia  another  proposition  which  I  intonded  to  axgue  in  that  connection.  The  disquali- 
fication clause  of  punisoment  was  evidently  put  in  for  the  purpose  of  making  the  power  of 
TPmoval  by  impeachment  effectual.  After  providing  that  the  officers  of  the  United  States 
might  be  removed  on  impeachment,  although  the  President  could  not  pardon  the  offender 
coavieted  and  removed,  yet  if  he  could  re-instate  him  the  next  morning  he  would  have  sub- 
'  stantiolly  the  power  of  pmon. 

NoWy  sir,  if  the  convention  intended  by  this  power  of  disqualification 
simply  to  prevent  the  President  from  violating  the  Constitution  by  vir- 
tually ignoring  the  restriction  upon  his  power  to  grant  reprieves  .and 
pardons,  if  it  was  simply  to  prevent  him  from  placing  the  convict  back 
into  the  same  office  from  which  he  had  just  been  removed,  as  learned 
counsel  suggests,  can  it  be  imagined  that  they  were  guilty  of  the  su- 
preme folly  of  permitting  the  guilty  official  to  secure  to  the  President 
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the  right  to  re-appoint  him  by  resigning  before  impeachment,  and  thas 
taking  away  your  power  to  disqualify  him  at  all  t  Did  they  intend  to 
say  that  '^  we  will  prevent  the  President  from  making  the  power  of  re- 
moval a  nullity,  but  we  will  leave  that  power  in  the  hands  of  the  guilty 
party  himself  f'  Yet  they  must  have  so  intended  if.  the  gentleman^s 
theory  is  correct.  For  he  could  resign,  no  matter  how  guilty,  before 
impeachment,  and  thus  not  only  destroy  the  power  of  the  House  to  ac- 
cuse but  yoms  to  try  him,  and  thus  be  in  precisely  the  condition  to  en- 
able the  President  to  reappoint  him  without  having  to  violate  the  claose 
of  the  Constitution  respecting  his  power  to  pardon.  I  repeat,  sir,  were 
those  wise  men  guilty  of  the  supreme  folly  of  leaving  it  in  the  power  of  the 
guilty  party  to  do  precisely  the  thing  which  counsel  himself  says  they  were 
endeavoring  to  prevent  by  this  disqualifying  clause  t  And  besides,  sir, 
as  suggested  by  my  learned  colleague,  [Mr.  Hoar,]  if  this  clause  author- 
izing disqualifications  was  intended  for  the  purpose  indicated  by  coun- 
sel, and  that  alone,  the  provision  would  manifestly  have  been  so  framed 
as  to  disqualify  the  convict  from  holding  the  particular  office  from  which 
he  might  be  removed,  and  not  from  all  offices  whatever. 

The  learned  counsel  in  his  remarks  the  other  day  invoked  the  rule 
laid  down  by  the  Supreme  Court  in  the  Slaughter-house  cases,  16  Wal- 
lace, page  36,  which  I  propose  to  apply  to  the  point  I  am  now  en- 
deavoring to  discuss,  that  we  should  take  into  consideration  in  con- 
struing the  Constitution  the  facts  of  contemporaneous  history,  the  cir- 
cumstances as  they  existed  at  the  time  and  before  it  was  adopted.  Let 
us  look  a  little  into  the  circumstances  existing  at  the  time  and  see  if 
we  cannot  ascertain  the  true  reason  why  the  peculiar  verbiage  of  this 
clause,  which  says  that  *^  judgments  in  cases  of  impeachment  shall  not 
extend  further  than  to  removal  from  office  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United  States,'' 
was  employed. 

Mr.  Morton.  I  desire  to  propound  a  question,  which  I  will  read,  as  I 
can  do  it  better,  perhaps,  than  the  Secretary : 

Whether  in  England  a  person  who  has  been  punished  by  the  courts  for  crimes  committed 
in  office  has,  after  retiring  from  office,  been  impeached  and  punished  by  Parliament,  or  where 
a  person  has  been  impeached  and  punished  in  Parliament,  has  he  afterward  been  punished 
by  the  courts  for  the  same  offenses  f 

I  should  be  glad  to  invite  the  attention  of  the  honorable  manager  to 
that  question. 

Mr.  Manager  Knott.  Mr.  President,  in  answer  to  the  question  pro- 
pounded by  the  honorable  Senator  from  Indiana,  I  have  to  say  that  I  do 
not  know  of  any  case  in  England  in  which  a  conviction  had  upon  im- 
peachment has  been  followed  by  a  subsequent  conviction  for  the  same 
offense  in  a  court  of  justice ;  nor  do  I  know  that  where  a  person  ha<l 
been  convicted  in  a  court  of  justice  he  has  afterward  been  impeached 
for  the  same  offense.  I  have  never  examined  the  question  with  a  view  of 
ascertaining  whether  either  of  the  cases  supposed  by  the  honorable  Senator 
has  ever  occurred  in  England  or  not.  I  was,  however,  approaching  that 
subject,  and  I  think  I  shall  show,  whatever  may  have  been  the  course 
of  adjudication  in  England  in  the  cases  supposed  in  the  honorable  Sen- 
ator's question,  the  difference  between  our  own  law  and  the  English  law 
with  regard  to  impeachments,  so  far  as  may  be  pertinent  to  the  point 
under  discussion,  and  the  reason  for  that  difference. 

When  the  framers  of  our  Constitution  came  to  provide  a  method  by 
which  the  Government  they  were  about  to  establish  should  be  protected 
from  official  corruption  and  wrong,  they  naturally  turned  for  a  model  to 
the  country  under  whose  laws  they  had  been  reared  and  with  whose  institu- 
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tions  they  were  familiar.  There  they  found  the  process  of  impeachment 
complete ;  confined,  however,  to  the  punishment  of  political  or  state 
offenses^  to  malconduct  in  office.  (Copying  that  model,  as  had  been  done 
in  the  formation  of  most  of  the  State  constitutions,  they  located  the 
power  of  accusation  and  the  necessary  power  of  inquisition  with  that 
branch  of  the  legislature  emanating  directly  from  and  immediately  re- 
sponsibie  to  the  people  at  frequent  and  stated  periods^  as  being  most 
likely  to  watch  their  interests  with  the  most  jealous  vigilance,  while 
they  committed  the  sole  power  of  trial  to  that  branch  of  the  legislature 
which,  from  the  nature  of  its  organization  and  the  relation  it  sustained 
to  the  Grovernment  and  the  people,  would  be  most  likely  to  render  strict 
and  impaitial  justice  between  the  accusers  and  the  accused. 

When  they  came  to  look  over  the  long  catalogue  of  impeachments, 
however,  which  had  taken  place  in  the  parent  country,  they  found  that 
while  that  mode  of  procedure  had  been  resorted  to  mainly,  as  I  have 
said,  for  the  correction  of  abuses  and  the  punishment  of  crimes  in  office, 
there  had  been  an  almost  unlimited  discretion  exercised  in  the  infliction 
of  penalties  upon  those  convicted.  In  some  cases  enormous  fines  had 
been  inflicted ;  in  other  cases  fines  and  imprisonment ;  in  other  cases, 
fine,  imprisonment,  and  the  pillory ;  in  other  cases  death  at  the  block. 
Choosing  therefore,  as  they  did,  to  remit  the  offender  to  the  regularly 
constituted  courts  of  justice  for  indictment,  tri^,  and  the  ordinary  pun- 
ishment prescribed  by  the  law  applicable  to  each  particular  case,  and 
resorting  to  impeachment  only  for  a  correction  of  official  abuses  and  for 
the  punishment  of  offenses  affecting  the  purity  of  the  Government  by 
political  ostracism,  they  determined  that  in  this  country  there  should  be 
no  more  such  penalties  inflicted  by  a  court  of  impeachment }  that, 
whereas  ia  England  the  hjgh  court  of  impeachment  had  plenary  power 
and  could  reach  not  only  the  liberty  and  property  but  the  life  of  the 
offender,  here  there  should  be  by  such  a  court  no  fine,  no  imprisonment, 
no  pillory,  no  riding  upon  horseback  with  the  victim  faced  to  the  horse's 
tail,  as  in  the  case  referred  to  some  time  since  by  the  learned  counsel. 
Judge  Black;  no  beheading  upon  the  block — nothing  of  that  kind ;  but 
as  the  object  was  simply  to  preserve  the  purity  and  maintain  the  integ- 
rity of  the  (Government,  the  delinquent  should  be  in  the  first  place  re- 
moved from  office,  and  in  the  second  place  disqualified  to  hold  or  enjoy 
thereafter  any  office  of  honor,  trust,  or  profit  under  the  United  States 
either  for  a  limited  time,  or  forever^  as  the  court  of  impeachment  might 
determine* 

If  I  have  stated  the  facts  correctly,  which  I  apprehend  will  not  be 
dispated,  there  is  no  longer  any  mystery  about  the  seventh  clause  of  the 
third  section  of  the  first  article.  It  was  simply  intended  as  a  limitation 
upon  the  judgment  that  might  be  rendered,  and  not  in  any  sense  of  the 
word  to  abect  the  jurisdiction  of  the  court.  The  language  is  plain,  sim- 
ple, and  easily  understood : 

Jodfpoents  in  cases  of  impeachment  shall  not  extend  further  than  a  removal  from  office, 
•ad  disqoaUfication  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States. 

Now  take  the  two  sections  together,  collated  as  they  are  by  the  coun- 
sel for  the  defendant,  and  do  you  find  a  solitary  syllable  even  remotely 
intimating  that  your  power  to  try  is  taken  from  yon  in  a  case  where  it 
is  impossible  to  enforce  or  unnecessary  to  render  that  portion  of  the 
judgment  which  you  would  be  obliged  to  render  on  conviction  if  the 
party  were  in  office  t  To  make  this  question  somewhat  more  pointed 
and  plain,  suppose  the  framers  of  the  Constitution  had  made  the  limit 

U  B 
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a  little  wider,  and  instead  of  saying  that  a  judgment  in  impeachment 
shall  not  extend  further  than  disqualification  to  hold  office,  they  had 
added,  after  the  words  ^'  disqualification  to  hold  office,"  the  words  ^^  fine 
and  imprisonment;"  could  it  be  maintained  then  that  a  criminal  official 
could  oust  the  jurisdiction  and  escape  being  fined  or  imprisoned  by  re- 
signing his  office  t  Would  you  have  heard  learned  and  lengthy  argu- 
ments here  to  convince  you  that  because  you  could  not  remove  the  ac- 
cused from  office  that  therefore  yon  could  not  fine  him  or  imprison  him  t 
I  can  scarcely  think  that  learned  counsel  would  present  such  a  proposi- 
tion as  they  now  do  if  the  three  words  "  fine  and  imprisonment "  had 
been  added  to  the  clause  under  consideration. 

But  if  resignation  would  not  oust  the  jurisdiction  of  the  court  under 
the  section  with  these  three  words  added,  by  what  kind  of  logic  can  it 
be  said  to  oust  it  as  the  clause  now  stands  t  The  same  rules  of  con- 
struction would  have  to  be  applied  in  both  cases. 

But  there  is  another  principle  of  construction  that  should  not  be  en- 
tirely lost  sight  of  in  considering  the  provision  under  discussion  ;  and 
that  is,  in  construing  any  law  that  requires  or  admits  of  interpretation, 
not  only  the  object  and  purpose  of  the  law  must  be  kept  constantly  and 
distinctly  in  view,  but  the  effects  and  consequences  of  the  proposed  con- 
struction in  respect  of  that  object  should  also  be  carefully  considered  ; 
that  is,  will  the  construction  proposed  promote  the  manifest  purpose  in- 
tended, and  make  the  law  effective,  or  defeat  the  object  of  the  law-maker 
entirely,  and  render  the  enactment  an  absurdity  or  a  nullity? 

Before  proceeding  to  a  direct  application  of  this  rule^  however,  I  wish 
at  this  time  to  call  the  attention  of  the  court  to  a  brief  recapitulation  of 
the  points  presented  and  insisted  upon  heretofore  by  the  House  of  Repre- 
sentatives, in  order  that  they  may  have  this  rule  clearly  in  view  and  be 
able  to  apply  it  as  it  should  be.  We  have  endeavored  to  show  on  the 
part  of  the  House  of  Bepresentatives  that  the  real  object  sought  to  be 
afttained  by  impeachment  is  not  to  wantonly  harass  or  needlessly  de- 
grade any  private  citizen,  but  to  preserve  the  purity  and  integrity  of 
the  Government,  and  to  protect  the  interest  of  the  people,  for  whose 
benefit  the  Government  is  established,  by  confining,  a«  far  as  possible, 
the  administration  of  its  functions  to  honest  and  reputable  officials ; 
that  that  object  was  sought  to  be  effected  by  the  framers  of  the  Consti- 
tution, first  by  providing  peremptorily  for  the  prompt  removal  of  the 
corrupt  and  convicted  wrong-doer  from  the  office  degraded  and  polluted 
by  his  criminal  malversation,  and  second  that  he  may  be  disqualified, 
either  forever  or  for  a  limited  period,  to  hold  any  office  of  honor,  trust, 
or  profit  under  the  Government  whose  escutcheon  he  had  stained  and 
whose  efficiency  he  had  impaired  ;  thus  not  only  placing  it  beyond  bis 
power  to  repeat  his  stabs  at  the  vitality  of  the  state  in  positions  which 
his  conviction  of  official  crime  has  shown  him  totally  unfit  to  fill,  but 
exhibiting  a  striking  and  conspicuous  example  of  the  certain  and  inex- 
orable consequences  of  official  malversation. 

In  harmony  with  these  purposes,  and  in  order  to  render  the  means  for 
their  accomplishment  completely  effectual,  we  maintain  that  when  a 
person  enters  upon  an  office  he  assumes  all  the  responsibilities  pertain- 
ing thereto,  criminal  as  well  as  civil,  and  cannot  divest  himself  of  them 
by  any  act  of  his  own,  but  must  continue  under  those  responsibilities 
until  discharged  therefrom  according  to  law  j  that  the  very  moment  he 
commits  an  impeachable  offense  he  becomes  liable  to  impeachment;  and, 
as  there  is  no  provision  in  the  Constitution  exonerating  him  from  that 
liability  until  his  conviction  or  acquittal  on  impeachment,  it  must  con- 
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tioae,  notwithstanding  the  termination  of  his  official  service,  whether 
by  resignation,  removal,  or  lapse  of  time. 

This  coDStrnction,  and  this  only,  we  contend,  can  give  full  and  com- 
plete effect  to  the  manifest  intent  of  the  Constitution  with  regard  to  the 
proceeding  by  impeachment.  On  the  other  hand,  we  maintain  that  the 
construction  claimed  by  the  defense,  that  a  guilty  party  can  deprive  the 
House  of  Eepresentatives  of  its  prerogative  to  accuse  or  this  Senate  of 
its  jurisdiction  to  try  an  impeachment,  is  simply  to  render  the  provisions 
of  the  Constitution  relating  to  the  subject  a  ridiculous  absurdity  and  to 
stultify  the  framers  of  that  instrument. 

In  the  first  place,  it  should  be  remembered  that  the  right  of  any  civil 
officer  of  the  United  States  to  resign  his  office  at  any  time  is  absolute 
and  unqualified.  The  mere  formal  acceptance  or  rejection  of  his  resig- 
nation does  not  in  the  least  affect  its  validity.  He  may  be  guilty  of 
crime  in  office  and  can  resign  before  he  is  suspected  of  its  commission. 
He  can  resign  after  his  detection  and  before  his  accusation  by  the  House 
of  Representatives.  He  can  take  his  chances  and  resign  after  his  im- 
peachment and  before  his  arraignment,  or  he  can  resign  after  his  ar- 
raignment, he  can  resign  after  the  evidence  is  heard;  and  he  is  as  much 
out  of  office  as  a  thousand  senates  could  put  him  out  by  judgment  upon 
impeachment,  so  far  as  the  mere  amotion  from  office  is  concerned. 

This  is  the  view  of  my  colleagues  and  myself;  it  is  admitted  by  coun- 
sel, and  it  is  sustained  by  judicial  decision  in  the  only  case  in  which  the 
question  has  come  under  judicial  review,  to  my  knowledge,  in  a  Federal 
tribunal.  The  court  said  m  the  case  of  the  United  States  vs.  Wright, 
McLean's  £eports,  volume  1,  page  512 : 

TLere  can  be  no  donbt  that  a  civil  officer  has  a  right  to  resign  his  office  at  pleasure  ;  and 
it  is  not  in  the  power  of  the  Execative  to  compel  him  to  remain  in  office.  It  is  only  neces- 
uny  that  the  resignation  should  be  received  to  take  eifect ;  and  this  does  not  depend  upon 
tbe  aeceptanoe  or  rejection  of  the  resignation  by  the  President. 

The  House  of  Eepresentatives  is  frequently  composed  of  very  entei^- 
prising  gentlemen,  notwithstanding  it  may  require  a  steam-elevator  to 
bring  them  up  to  the  level  of  the  contempt  of  some  of  the  learned  coun- 
sel. Numerous  instances  in  their  past  history  might  be  adduced  to  show 
their  energy  in  the  pursuit  of  useful  knowledge.  But,  pretermitting  the 
mention  of  all  examples  of  such  enterprise  at  this  time,  suppose  they 
should  set  themselves  seriously  to  work  to  solve  the  great  problem  in 
fiscal  science  which  has  so  long  excited  the  curiosity  and  engaged  the 
ingenuity  of  the  American  people ;  suppose  they  should  undertake  to 
determine  how  it  is  that  an  average  patriot  of  moderate  means  who 
devotes  bis  gigantic  talents  to  the  service  of  his  country  upon  a  salary 
of  $5,000  to  $8,000  a  year  can  maintain  an  establishment  in  a  style  of 
luxury  and  magnificence  that  our  imperial  visitor  might  envy,  and  still 
be  able  to  invest  at  the  end  of  a  few  years  $100,000  or  $200,000  in  the 
remunerative  stock  of  some  profitable  corporation.  Suppose  that  in  the 
prosecution  of  that  desirable  information  they  should  accidentally  un- 
earth some  plodding  public  servant  steeped  to  the  very  eyes  in  corrup- 
tion, loaded  down  to  the  very  guards  with  official  pillage.  As  a  matter 
of  course  he  would  be  instantly  impeached  by  the  unanimous  vote  of 
the  House  in  the  name  of  themselves  and  of  all  the  people  of  the  United 
States ;  the  damning  catalogue  of  his  crimes  would  be  set  out  in  appro- 
priate articles  in  the  stately  phrase  of  legal  diction,  interspersed  and 
ornamented  with  the  choicest  flowers  of  a  florid  rhetoric.  Managers 
are  appointed,  and  appear  at  the  bar  of  the  Senate  looking  as  solemn 
as  the  pall-bearers  at  a  rich  man's  funeral ;  proclamation  is  made,  and 
the  defendant  appears  surrounded  by  the  most  distinguished  counsel 
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the  coDtinent  can  afford,  tbe  latcbets  of  some  of  whose  shoes  an  average 
member  of  the  House  of  Representatives  is  not  worthy  to  touch  with  a 
ten-foot  pole.  Witnesses  are  brought  from  every  part  of  the  country. 
Day  after  day,  week  after  week,  month  after  month  is  consumed  in  their 
examination.  The  argument  commences.  Counsel  for  the  accused  elec- 
trify the  Senate  with  bursts  of  eloquence  almost  sufficient  to  rekindle 
their  wonted  fires  in  the  slumbering  ashes  of  Sheridan  and  Burke. 
Nevertheless  the  Senate  at  last  finds  the  defendant  guilty  by  a  unani- 
mous vote,  notifies  the  House  of  Eepresentatives  that  on  a  certain  day 
it  will  proceed  to  judgment,  and  adjourns.  The  day  arrives.  The 
House  of  Bepresentatives,  headed  by  their  Speaker  and  Sergeant-at- 
Arms,  make  their  appearance.  Silence  is  commanded  on  penalty  of 
fine  and  pain  of  imprisonment.  The  chivalry  and  beauty  of  the  capi- 
tal, collected  in  the  galleries,  look  down  in  breathless  awe  upon  the  au- 
gust scene  transpiring  below.  The  silence,  profound  as  the  hush  of 
death,  is  at  last  broken  by  counsel  for  the  accused,  who  rises  and  informs 
the  Senate  that  the  defendant  last  evening  resigned  his  office,  and  your 
jurisdiction  is  gone,  like  Othello's  occupation.  Senators  look  around 
on  each  other  in  blank  amazement  at  the  singular  and  sudden  dinoue- 
mentj  until  some  one,  less  stunned  by  the  announcement  than  his  fellows, 
suggests  ^^  that  this  court  do  now  adjourn  sine  die,^^  The  motion  is  car- 
ried unanimously,  and  the  curtain  descends  upon  the  last  act  of  the 
ridiculous  farce,  while  the  House  of  Kepresentatives  ^'retires  to  slow 
music." 

Now,  I  ask  you  if  this  proceeding,  which  you  and  I  and  all  of  us  have 
been  taught  from  our  infancy  to  regard  as  a  great  constitutional  rem- 
edy, can  be  reduced  to  such  a  senseless  pageant,  such  a  ridiculous,  mis- 
erable, contemptible  farce  as  that  I  have  attempted  to  describe  t  Yes, 
sir,  it  is,  if  the  theory  presented  here  by  the  defense  be  true,  because 
there  is  no  limitation  upon  his  right  or  power  to  resign  ;  and  if  his  res- 
ignation can  oust  you  of  jurisdiction  at  all,  it  can  do  so  if  made  at  one 
time  just  as  well  as  another.  If  you  cannot  pronounce  any  judgment 
except  a  judgment  to  remove  the  person  convicted  from  office,  to  be  fol- 
lowed in  your  discretion  by  the  judgment  of  disqualification,  as  claimed 
by  the  defense,  your  powers  are  taken  away  just  as  effectually  by  a  res- 
ignation made  ten  minutes  before  you  render  your  judgment  as  if  made 
Wore  a  single  article  was  drawn  or  even  before  his  guUt  was  suspected. 

The  theory  and  logic  of  the  defense  is,  that  having  removed  himself 
from  office,  your  power  to  enforce  the  first  part  of  the  judgment  is  taken 
away  or  has  become  unnecessary ;  therefore  yon  cannot  pronounce  the 
other  and  more  important  sentence  of  disqualification!  .There  is  the 
logic,  and  I  have  endeavored  to  give  you  an  illustration  of  the  theory. 
I  apprehend,  however,  that  the  highest  tribunal  in  the  country  or  kuowu 
to  the  Constitution  will  scarcely  construe  its  own  functions  into  such  a 
ridiculous  and  disgraceful  absurdity. 

But  it  may  be  said,  if  the  theory  of  the  House  of  Representatives  in 
this  case  is  correct,  that  a  man  may  be  impeached  and  removed  from  an 
office  in  which  he  has  done  no  wrong  for  misdemeanors  committed  while 
in  some  office  he  may  have  previously  held«  Very  well,  sir,  suppose  it 
is  so ;  ought  it  not  to  be  so  ?  I  think  I  can  suggest  a  case  in  which  it 
would  not  only  be  considered  proper,  but  eminently  necessary,  if  not 
absolutely  indispensable.  Before  doing  so,  I  will  invite  your  attention 
to  the  first  section  of  the  third  article  of  the  Constitution : 

The  jndicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Conrt,  and  m 
such  inferior  courts  as  the  Congrress  may  from  time  to  time  ordain  and  establish.  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during  good  behavior,  and 
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^1,  at  stated  timefl,  receive  for  their  services  a  compensation,  which  shall  not  be  diminished 
dnmig  their  coniinaanoe  in  office. 

^ow,  BQppose  that  at  some  period  in  the  distant  fatare  a  vacancy 
sboald  occur  ia  the  ofiBice  of  Gbief-Jastice  of  the  United  States,  and, 
vhat  woald  not  be  at  all  improbable,  that  the  then  acting  Attorney-Gen- 
eral shonld  be  promoted  to  fill  the  vacancy.    Snppose,  moreover,  that 
{com  the  moment  of  his  confirmation  by  the  Senate  his  private  conduct, 
as  well  as  his  official  action,  may  be  as  pare  as  the  icicle— 

That's  cnrded  bv  the  frost  from  porest  snow, 
And  bangs  on  Dian*s  temple. 

He  may  be  a  perfect  model  of  private  morality  and  the  paragon  of 
official  parity.  But  suppose  it  should  transpire  that  while  in  the  occu- 
paocj  of  the  former  office  he  was  larded  all  over  with  bribes,  festering 
with  corruption,  guilty  of  having  embezzled  thousands  and  tens  of 
thoosands  of  the  public  money,  the  patron  and  emissary  of  thieves  and 
CQt-tbroats,  who  were  in  the  habit  of  regularly  dividing  with  him  the 
illgotten  booty  of  their  nefarious  calling ;  suppose  that  his  pals  should 
torn  upon  him,  like  the  hounds  of  Acteon  upon  their  master,  and  dis- 
close evidence  sufficient  to  show  his  guilt  to  the  exclusion  of  a  reason* 
able  doubt,  and  that  he  should  be  indicted,  tried,  convicted,  and  sen- 
teoced  to  the  penitentiary.  Now,  it  will  doubtless  occur  to  Senators 
that  the  silk  gown  of  the  judge  woald  be  a  little  incongruous  with  the 
zebra-uniform  of  the  convict.  It  would  not,  perhaps,  be  a  source  of  a 
great  deal  of  pleasure  to  an  American  Senator  to  point  out  to  a  distin- 
gaisbed  foreigner  the  unostentatious  dress  and  retiring  habits  of  the 
chief  judicial  officer  of  his  country.  It  would  certainly  be  a  little  incon- 
venient, not  to  say  somewhat  humiliating,  to  the  pride  of  the  American 
citizen  to  have  him  remain  there  during  his  whole  term — perhaps  for 
twenty  years — occupying  the  position  and  entitled  to  the  emoluments  of 
the  office  of  Chief- Justice  of  the  Supreme  Court  of  the  United  States 
while  breaking  rock  in  a  State  prison  t  But  how  would  you  get  him 
cot  t  It  may  be  said  that  he  could  be  impeached  for  misdemeanor  in 
office,  for  not  appearing  upon  the  bench  and  performing  his  duties  at  the 
regular  terms  of  his  court,  as  required  by  law.  Grant  that ;  but  carry 
the  case  a  step  farther.  Suppose  the  statute  of  limitations  had  barred 
a  criminal  prosecution  before  the  ordinary  tribunals  of  the  country,  so 
that  the  impediment  of  imprisonment  would  not  be  in  the  way  of  the 
discharge  of  his  duties  as  Chief-Justice.  Must  the  highest  office  known 
to  oar  judicial  system  be  polluted  forever  by  the  presence  of  a  known 
felon !  I  imagine  that  if  such  a  case  should  actually  occur,  the  Senate 
woald  have  very  little  hesitation  in  sustaining  its  jurisdiction.  You  may 
say  it  is^n  extreme  case  to  suppose,  but  cases  fully  as  remarkable  have 
more  than  once  occurred  in  the  history  of  the  human  family. 

The  honorable  Senator  from  New  York  [Mr.  Conkling]  on  Saturday 
propounded  a  couple  of  questions,  which  courtesy  to  him  requires  should 
receive  a  direct  answer.  My  colleagues  inadvertently  overlooked  them, 
and  have  requested  me  to  answer  them  as  I  am  able : 

1.  If  two  persons  guilty  of  crime  in  office  cease  to  be  officers  at  the  same  time,  one  by 
remoTsl  and  the  other  by  resignation,  is  one  rather  than  the  other  subject  to  impeachment 
aftoward  Y    If  a  distinction  between  the  two  cases  exists,  please  state  it. 

As  to  my  single  self,  I  say  no,  sir !  It  is  the  guilt  that  gives  you  juris- 
diction ;  it  is  not  the  person ;  it  is  his  status  at  the  time  he  commit- 
ted the  offense,  and  not  his  position  at  the  time  of  the  trial.  You  get 
at  once  the  jurisdiction  of  the  case  on  the  commission  of  the  offense, 
and  it  is  no  difference,  therefore,  whether  he  go  out  of  office  by  resigna- 
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tion  or  whether  he  be  removed  from  office  by  a  superior  power ;  not,  of 
course,  upon  impeachment.  So  I  say,  so  far  as  I  am  capable  of  dis- 
cerning, there  is  no  distinction  in  the  cases.  The  power  to  disqualify 
for  the  preservation  of  the  Government  is  as  perfect  and  complete  iu 
the  one  case  as  it  is  in  the  other. 

^^  Second,  is  a  private  citizen  liable  to  impeachment  under  the  Consti- 
tution of  the  United  States  ^^  I  believe  that  my  learned  colleague  [Mr. 
Jenks]  on  Saturday  elaborated  that  proposition;  so  that  perhaps  it 
will  not  be  necessary  for  me  to  say  anything  further  in  relation  to  it 
except  this :  It  does  suggest  to  me  to  say  to  the  learned  counsel  that 
he  may  with  perfect  assurance  dismiss,  now  and  forever,  the  gloomy 
forebodings  which  seemed  to  haunt  his  imagination  the  other  day.  The 
question  is  not,  as  he  supposed  it,  whether  this  Senate  can  impeach  forty 
millions  of  people,  men,  women,  and  children.  I  can  assure  him  that 
there  is  not  the  slightest  foundation  for  his  apprehension  that  impend- 
ing ruin  and  destruction  hang  like  the  sword  of  Damocles  over  the  head 
of  every  man,  woman,  and  child  in  the  United  States.  He  is  entirely 
mistaken  as  to  the  question  pending  here.  That  question  is  simply 
whether  a  guilty  official  can  resign  his  office,  and  by  that  act  rob  the 
House  of  Biepresentatives  of  its  prerogative  to  impeach  him  and  take 
away  the  jurisdiction  of  the  Senate,  and  thus  escape  the  penalty  due  to 
his  crimes  f  I  will  say  to  him,  moreover,  and  through  him  to  that  large 
and  respectable  class  of  my  fellow-citizens  who  need  his  eminent  serv- 
ices in  other  tribunals,  that  they  may  dismiss  all  fears  that  if  the  juris- 
diction is  sustained  in  this  case  impeachments  will  be  so  frequent  that 
he  will  be  employed  daring  the  remainder  of  his  natural  life  defending 
cases  of  that  character  in  this  court.  I  do  not  know  that  anybody  ia 
the  House  of  Representatives  even  suspects  that  there  is  to  be  any  other 
impeachment  during  the  present  Congress  than  the  one  here  pending. 
If  the  learned  counsel  knows  of  any  other  Cabinet  officer  who  is  mak- 
ing preparations  to  flee  the  wrath  to  come,  who  is  folding  his  tents,  like 
the  Arab,  to  steal  quietly  away  and  dodge  the  jurisdiction,  he  has  more 
information  I  am  sure  than  any  gentleman  of  the  House  of  which  I  am 
a  humble  member.  He  will  have  plenty  of  leisure  from  his  duties  iu 
this  forum  to  practice  law  in  the  Supreme  Court,  and  you.  Senators, 
will  have  an  abundance  of  time  to  transact  the  ordinary  legislative  busi- 
ness of  the  country. 

My  attention  is  also  called  to  a  question  propounded  by  the  honorable 
Senator  from  Oregon,  [Mr.  Mitchell:] 

*rho  CoDstitntion  provides  that  wben  the  President  of  the  Uuited  States  is  tried  on  im- 
peachment the  Cbiei-Justice  shall  preside.  Suppose  a  late  President  were  impeached  for 
nigh  crimes  and  misdemeanors  committed  while  President,  and  presented  at  the  bar  of  the 
Senate  for  trial,  who  would  preside,  the  Chief-Justice  or  the  President  of  the  Senate  t 

I  suppose  if  such  a  case  as  that  were  to  occur,  and  the  question  should 
be  presented  at  this  bar  in  a  practical  shape,  there  might  be  two  opin- 
ions very  plausibly  urged.  One  party  might  very  forcibly  insist  that 
the  Chief-Justice  should  preside,  because  the  Constitution  says  so.  The 
other  party  might  contend  that  there  is  no  necessity  for  that  rule,  the 
reason  of  the  rule  having  ceased,  that  reason  being  that  if  the  Vice- 
President  were  to  preside  it  might  altbrd  him  an  opportunity,  or  at  least 
the  temptation,  to  change  the  result  of  the  trial,  and  thus  perhaps  place 
himself  in  a  higher  office.  As  to  myself,  while  I  would  not  hesitate  one 
moment  to  say,  as  the  venerable  John  Quincy  Adams  did,  that  his 
amenability  to  impeachment  goes  with  him,  as  one  of  the  responsibilities 
he  took  upon  himself  when  he  entered  that  high  office,  to  the  end  of  hia 
life,  I  would  be,  if  a  member  of  the  Senate,  perhaps  equally  as  clear 
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that  the  Chief- Justice  ought  to  preside,  accordinf]^  to  the  letter  of  the 
CoDstitation.     Bat  that  is  a  qaestion  of  practice  and  convenieDce.    The 
Senate  would  settle  that  matter,  and  from  their  decisioa  there  could  be 
no  appeal.      There  is  another  case  not  provided  for,  and  that  is,  who 
shall  preside  iu  case  the  Vice-President  is  upon  trial  t     Yet  I  suppose 
that  DO  one  would  pretend  that  the  Vice  President  could  not  be  tried 
because  that  is  an  open  and  unsettled  question*    These  are  simply  mat- 
ters that  will  have  to  be  settled  b}'  the  Senate  when  the  exigency  arises. 

Now,  Mr.  President  and  Senators,  I  have  said  all  and  perhaps  more 
than  I  ought  to  have  said  upon  the  question  under  discussion.  I  am 
conteht  to  leave  it  with  you,  perfectly  contident  that  no  large  number 
of  right-minded  people  will  accuse  the  House  of  Bepresentatives  of 
being  either  fools  or  traitors  for  sending  it  here,  or  denounce  you  for 
cowardice  or  corruption,  decide  it  as  you  will.  Whatever  your  decision 
may  be,  I  trust  it  will  be  such  as  to  redound  to  your  own  credit  as  jurists 
and  statesmen,  as  well  as  to  the  permanent  good  of  our  common  coun- 
try. *<  I  have  neither  action,  nor  utterance,  nor  power  of  speech  to  stir 
men's  blooil  f  and  if  I  had,  I  have  no  appeal  to  make  to  your  passions 
or  jour  prejudices.  I  cannot  forget  that  I  stand  in  the  presence  of  the 
most  exalted  tribunal  known  to  the  Constitution  of  my  country,  sitting 
to  determine  one  of  the  gravest  questions  ever  submitted  to  a  human 
court ;  not  for  this  hour,  but  for  all  time ;  not  for  the  weal  or  woe  of  this 
individual  accused,  but  for  aught  I  know  for  the  good  or  ill  of  genera- 
tions yet  unborn.  I  would  not  therefore,  if  I  could,  obscure  a  single 
ray  of  the  pure,  bright,  light  of  truth  and  reason  in  which  that  qnes- 
tioQ  should  be  viewed.  I  would  not,  if  I  could,  by  any  undue  influenoe, 
eanse  the  balance  which  should  here  be  poised  by  the  firm,  steady  hand 
of  rigid  and  impartial  justice  to  change  ^^  but  in  the  estimation  of  a 
hair." 

I  know  not  whether  the  inexorable  pen  of  history  will  note  the 
transactions  of  this  hour,  but  if  it  should,  I  trust  the  record  will  be  in 
characters  imperishable  as  the  rock-ribbed  hills  that  the  American  Sen- 
ate, unbiased  by  personal  or  party  considerations,  uninfluenced  by  pri- 
vate sympathies  or  popular  prejudice,  had  the  sterling  virtue  to  admin- 
ister the  law.  In  this  sentiment  I  am  sure  I  meet  with  a  cordial  re- 
sponse in  the  bosom  of  the  very  distinguished  counsel  who  is  to  follow 
me,  whose  own  contribution  to  the  juridical  literature  of  our  country — 
and  he  will  pardon  the  impulse  which  inspires  the  utterance — and  whose 
manly,  fearless,  unbought  vindication  of  the  mtgesty  of  that  same  law 
have  achieved  for  him  a  memorial  in  the  affectionate  veneration  of  his 
country  more  priceless  than  sculptured  marble,  and,  I  trust,  more  enduring 
than  monumental  brass. 

Mf.Thubman.  I  should  like  to  know  whether  the  counsel  who  is  next 
to  speak  would  prefer  a  recess  to  be  taken  now  or  at  the  usual  hour  of 
two  o^clock. 

3lr.  Black.  I  prefer  to  go  on,  I  think,  now. 

The  President  pro  tempore.  The  Senate  will  now  hear  the  counsel 
for  the  accused  close  the  argument.    Senators,  please  give  attention. 

Mr.  Black.  Mr.  President  and  Senators,  I  feel  the  whole  weight  of  the 
re^nsibility  cast  upon  me  by  being  required  to  close  this  argument  I 
do  not  mention  this  as  an  excuse  for  the  imperfections  of  the  argument 
joa  are  about  to  bear,  but  only  to  ask  that  if  I  in  my  embarrassment  or 
my  ha£tte  or  my  imprudence  should  happen  to  say  something  which  I 
ooght  not  to  utter,  you  will  visit  the  consequences  upon  my  head.  Spare 
my  client ;  for  he  has  already  suffered  enough  for  the  sins  of  other  peo- 
ple. 
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Like  my  friend  who  has  jast  concluded,  I  feel  absolutely  sare  that 
every  member  of  this  great  tribanal  desires  to  decide  this  cause  as  it 
ought  to  be.  It  is  a  supreme  necessity  that  the  law  should  always  be 
followed  by  those  who  have  its  administration  in  their  hands.  This  is 
particularly  true  of  the  fundamental  law ;  and  if  there  be  any  part  of 
the  Constitution  itself  which  is  more  important  than  another,  it  is  that 
portion  which  marks  the  dividing  line  between  the  powers,  or  what  oar 
friends  call  the  prerogatives,  of  the  Government  on  one  hand  and  the 
rights  of  individual  citizens  upon  the  other. 

You  know  all  this  as  well  as  I  do.  I  need  not  say  it  If  it  were 
otherwise :  if  you  were  indifferent  whether  you  decide  rightly  or  wroni^j, 
nothing  tnat  I  could  say  would  have  the  effect  of  waking  you  up  to 
a  sense  of  your  duty  and  responsibilities.  I  shall  therefore  come  di- 
rectly and  at  once  to  the  subject  before  you  without  preface  or  introduc- 
tion. 

There  are  three  questions  which  have  been  raised : 

First.  General  Belknap  having  relinquished  his  office  by  a  resigna- 
tion which  the  President  accepted  before  this  proceeding  against  him 
began,  did  he  thereby  become  a  private  citizen  so  as  to  exempt  him 
from  the  impeaching  power  of  the  House  and  the  jurisdiction  of  the 
{Senate  t 

Second.  If  his  resignation  would  have  that  effect  as  a  general  rale, 
is  his  right  to  plead  it  here  gone  when  the  House  shows  that  he  resigned 
under  apprehension  of  impeachment  and  for  the  purpose  of  avoiding  it  ? 

Third.  Can  an  officer  who  is  impeached  while  in  office  resign  in  the 
midst  of  the  trial  and  so  stop  the  proceedings  t  This  is  a  mere  specu- 
lative point,  not  even  analogous  to  any  question  which  actually  arises. 
It  must  be  perfectly  manifest  that  when  we  show  the  total  and  original 
want  of  jurisdiction  over  the  party  we  prove  nothing  fh)m  which  it  fol- 
lows that  the  same  party  could  by  his  voluntary  act  defeat  a  jurisdic- 
tion which  has  already  attached  and  to  which  he  has  submitted  himself. 
There  being  no  fact  in  the  case  upon  which  this  question  can  be  raised,  it 
would  be  improper  for  you  to  determine  and  wrong  for  me  to  discuss  it. 
If  any  one  interrogates  you  upon  it  in  your  judicial  capacity,  your  answer 
will  be,  or  it  ought  to  be,  what  Sir  Edward  Goke  gave  to  the  king  when 
he  assembled  the  twelve  judges  and  demanded  to  know  the  determi- 
nation they  would  make  in  a  certain  case  where  the  Grown  had  an  in- 
terest.  Eleven  of  the  judges  answered.  "  We  will,  of  course,  decide  as 
your  majesty  shall  be  graciously  pleased  to  desire ;"  but  the  great  chief- 
justice  stood  up  and  said,  ^<  When  the  case  arises  in  the  ordinary  course 
of  procedure  and  is  debated  before  me,  I  shall  then  endeavor  to  do  what 
it  may  seem  fit  and  proper  for  a  judge  to  do.  Further  than  that  I  de- 
cline to  pledge  myself."  Goke  was  honored  as  you  will  not  be  honored, 
by  being  deposed  from  his  office,  by  being  compelled  to  pay  a  fine  of 
£10,000,  and  persecuted  generally  during  the  whole  of  that  reign. 

This  last  question,  therefore,  I  shall  not  trouble  you  or  myself  by  dis- 
cussing. The  second  needs  very  little  attention.  The  strain  of  the 
case  is  upon  the  first,  namely,  whether  a  man  who  has  resigned  his  of- 
fice is  to  be  still  accounted  a  public  officer  for  all  the  purposes  of  an 
impeachment  against  him  by  the  House  and  before  the  Senate.  On 
that  subject,  of  course,  we  have  the  negative ;  and  I  will  try  to  main- 
tain it  if  I  am  able  to  do  so. 

It  is  not  necessary  that  I  should  repeat  the  arguments  which  yon  have 
already  heard  from  my  colleague  5  it  would  be  a  waste  of  your  time.  I 
suppose  I  ought  to  answer  the  arguments  of  the  managers :  and  yet  there 
are  some  things  said  by  them  which  I  cannot  reply  to.    The  honorable 
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manager  who  spoke  last  on  Saturday  made  the  most  elaborate  and  care* 
Mly-prepared  oration  that  it  has  ever  been  my  good  fortune  to  hear.   Of 
coarse  it  excited  my  admiration,  as  it  did  yonrs;  but  it  was  filled  for  the 
most  part  with  the  bitterest  abuse  of  the  accnsed  party  and  of  other  per- 
sons not  here  but  absent  and  undefended.    I  cannot  have  any  objection 
that  that  gentleman  should  play  the  part  of  Cicero  in  this  proceeding ; 
bnt  I  do  prot^t  that  he  has  no  right  to  make  an  imaginary  Mark  An- 
tony out  of  Greneral  Belknap  for  the  mere  purpose  of  having  a  subject 
for  bis  philippic.    He  not  only  berated  him  as  guilty  of  everything  set 
forth  in  the  articles,  bnt  he  goes  out  of  his  way,  and  asserts  that  the 
whole  country  is  full  of  public  and  notorious  corruption,  which  disgraces 
her  in  the  eyes  of  all  the  world.    Judges,  members  of  Congress,  city 
corporations,  and  railroad  companies  share  with  one  another  in  the  gen- 
er2A  infamy,  and  he  gives  the  scandalous  hearsay  that  the  President's 
intimate  friends  and  companions  are  tainted  with  the  same  base  crimes. 
By  his  account,  it  will  be  more  tolerable  in  the  day  of  judgment  for  Sod- 
om and  Qomorrah  than  for  these  cities  whose  wickedness  he  has  been 
watching.    Like  Lot,  his  righteous  soul  has  been  vexed  from  day  to  day 
b?  these  iniquities.    According  to  him,  all  classes  of  this  country  are 
weltering  together  in  one  great  mass  of  moral  putrefaction.    He  scoffs 
at  the  argument  of  my  colleague  as  <^  the  jeers  and  the  sophistry  of  the 
criminal  lawyer.''    If  he  were  a  criminal  lawyer,  which  I  suppose  iJy  his 
sneer  that  he  is  not — if,  indeed,  he  were  any  lawyer  at  all — and  go  in  a 
conrtof  ordinary  jurisdiction,  upon  pretense  of  discussing  questions  of 
law,  and  would  attack  the  opposite  party  with  unfounded  abuse,  and  at 
the  same  time  give  everybody  else  a  lick  with  the  rough  side  of  his 
tongue,  he  would  be  gently  reminded  that  he  was  traveling  out  of  the 
record,  and,  if  necessary,  he  would  be  brought  back  to  the  point  with 
rather  a  sharp  turn. 

I  know  not  what  may  be  your  rule  when  yon  are  sitting  here  in  the 
exercise  of  your  ordinary  function  ;  but  it  seems  to  me  that  when  this 
body  resolves  itself  into  a  judicial  tribunal  it  ceases  to  be  a  proper  place 
for  that  kind  of  oratory  which  *<  splits  the  ears  of  the  groundlings,"  and 
calls  down  the  claps  from  the  galleries.  If  the  gentleman  desires  to 
show  his  virtue  and  the  wickedness  of  other  people,  let  him  go  to  the 
hustings,  and  call  his  beloved  constituents  around  him.  There  his  son- 
orons  periods  and  his  well-poised  antitheses  would  excite  universal  ad- 
miration; his  friends  shout  themselves  hoarse,  and  throw  np  their  caps 
as  if  they  would  hang  them  on  the  horns  of  the  moon.  But  this  ques- 
tion of  law  is  not  to  l^  determined  by  the  vitni>eration  of  the  managers. 
It  may  be  that  this  is  not  a  very  good  world.  It  is  generally  supposed 
that  there  are  things  in  it  which  need  correction,  but  the  gentleman  has 
DO  right  to  throw  those  things  into  the  balance  here.  He  may  want  a 
victim,  as  he  does  no  doubt :  and  if  he  cannot  get  one  according  to  law, 
80  much  the  worse  for  the  law,  for  he  intends  to  have  one  anyhow.  I 
think  he  believes  in  the  maxim  that  it  is  better  ninety-nine  guilty  men 
should  escape  than  that  one  innocent  man  should  suffer ;  but  he  seems 
to  think  that  more  than  ninety-nine  have  scaped  already,  and  that  the 
tnm  of  the  innocent  man  has  come. 

It  is  not  a  part  of  my  duty  to  examine  in  detail  the  authorities  which 
have  been  cited  on  both  sides;  bnt  I  shall  refer  to  them  in  a  somewhat 
compendious  way  merely  that  they  may  be  recalled  to  your  memory. 

Blount's  case  has  been  much  spoken  of.  Why  it  should  be  so  £  am  at 
some  loss  to  say,  except  for  the  purpose  of  showing  that  somethtug  can 
be  said  on  both  sides  of  this  question.  Bat  that  does  not  advance  us 
one  step  in  the  argument,  since  this  case  itself  furnishes  you  with  a  dem- 
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onstratioQ  that  a  great  deal  can  be  said  oo  both  sides.  My  colleague, 
who  opened  the  case,  thought  that  because  the  judgment  of  the  courts 
sustained  both  the  plea^  it  must  be  regarded  as  a  decision  of  the  point 
raised  by  the  second  as  well  as  the  first.  As  between  the  parties,  that 
is  the  technical  effect  of  the  record ;  but  I  cannot  conceal  from  myself 
that  the  turning  point  of  that  case  was  that  Mr.  Blount,  being  a  Sena- 
tor, was  not  a  civil  officer,  and  never  had  been,  and  therefore  it  made 
no  sort  of  difference  whether  he  had  resigned  or  was  still  in  office. 

If  the  mere  dicta  of  counsel  can  be  considered  a  thing  of  value,  then  why- 
did  not  our  friends  on  the  other  side  take  some  notice  of  the  opinion  ex- 
pressed by  Luther  Martin  on  the  impeachment  of  Judge  Chase  t  He  was 
at  that  time  the  acknowledged  head  of  the  American  bar,  and  declared  it 
to  be  his  unqualified  judgment  (which  was  not  contradicted  by  anybody 
there)  that  a  person  after  going  out  of  office  was  not  liable  to  impeach- 
ment for  anything  done  while  he  was  in.  Distinguished  members  of  this 
court,  many  of  them,  on  the  most  important  occasion  of  their  lives,  the 
impeachment  of  President  Johnson,  expressed  that  doctrine  deliberately, 
simply,  and  plainly.  The  managers  ignore  that  authority,  and  think  it 
amounts  to  very  little  in  comparison  of  what  the  counsel  on  the  one 
side  said  in  Blount's  case  in  face  of  a  flat  contradiction  from  the  other 
side.  They  do  introduce  one  dictum  pronounced  in  another  place,  and 
they  make  much  of  it.  The  manager  from  Massachusetts  cited  Joha 
Quincy  Adams,  and  coupled  the  citation  with  as  lofty  a  eulogy  as  one 
man  can  make  npon  another.  I,  of  course,  do  not  detract  from  the  merits 
of  that  distinguished  man.  He  must  have  had  some  attractive  qual- 
ities, since  he  was  considered  by  a  very  large  number  of  his  country- 
men fit  to  be  set  up  as  a  candidate  for  President  against  him  who  was 
then  the  foremost  man  of  all  this  world.  But  the  public  history  of  Mr. 
Adams  shows  that  he  of  all  men  that  ever  lived  was  the  least  reliable 
upon  a  question  of  law.  He  was  too  fond  of  personal  controversy  to 
care  which  side  he  took.  It  appears  from  the  citation  itself  that  the 
general  opinion  of  the  House,  as  expressed  by  other  members,  was  that 
the  power  of  impeachment  applied  only  to  persons  actually  in  office. 
Mr.  Adams  of  course  opposed  what  everybody  else  believed  to  be  true. 
Nothing,  indeed,  would  have  given  him  greater  pleasure  than  to  be  im- 
peached. It  would  have  given  him  an  opportunity  to  come  over  here, 
and  lay  about  him  right  and  left.  His  organ  of  combativeness  was  al- 
ways in  a  state  of  chronic  inflammation.  He  enjoyed  nothing  so  much 
as  he  did  the  certaminis  gaudia — the  rapture  of  the  strife.  That  was  the 
strongest  passion  of  his  nature.  He  tried  to  provoke  a  motion  for  his 
own  expulsion  from  the  House,  and  that  failing,  he  presented  a  petitiou 
from  some  outside  enemy  to  expel  himself. 

Another  authority  from  the  House  of  Representatives  is  cited  by  one 
of  my  colleagues.  But  I  confess  I  do  not  claim  much  by  it.  The  hon- 
orable manager  who  argues  questions  of  jurisdiction  in  the  form  of  phi- 
lippics against  the  accused,  declared  when  this  question  was  first  mooted 
that  the  House  had  no  power  and  the  Senate  no  jurisdiction.  We  would 
regard  that  decision  as  very  important  if  it  had  not  been  reversed  by 
the  same  high  authority  that  made  it. 

It  would  be  a  great  prop  to  our  argument  if  he  who  put  it  under  us 
had  not  afterward  knocked  it  away.  But  he  had  a  right  to  change  his 
opinion.  Ko  man  is  bound  to  live  and  die  by  the  notion  he  may  take 
when  a  question  like  this  is  first  presented  to  his  mind,  and  no  one 
here  or  anywhere  has  a  right  to  say  that  the  change  was  not  a  conscien- 
tious one,  or  that  he  professes  any  opinions  now  which  he  does  not  hon- 
estly and  sincerely  entertain.    It  is  true  that  the  change  occurred  uuder 
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circamstaoces  of  excitement  and  political  teirorisui  not  very  conducive 
to  the  formation  of  a  sonnd  judgment.  He  was  surrounded  by  a  confla- 
gration of  anger  and  animosity.  Paley  was  right  when  he  said  that  he 
most  be  either  more  or  less  than  a  man  who  refuses  to  kindle  in  the 
general  blaze.  It  is  some  honor  to  that  gentleman  that  he  was  the  last 
one  to  take  fire,  thongh  when  he  did  begin  to  burn  he  proved  to  be 
rather  more  combustible  than  any  of  the  rest.  [Laughter  and  applause 
in  the  galleries.] 

Mr.  Davis.  1  call  attention  to  the  disorder  in  the  galleries. 

The  Pbesident  pro  tempore.  The  Chair  will  form^ly  remind  the  oc« 
cnpants  of  the  galleries  that  applause,  either  for  or  against,  is  out  of 
order*  He  trusts  that  due  deference  will  be  paid  to  the  Senate ;  other- 
vise,  the  Chair  will  be  compelled  to  vacate  the  galleries. 

Mr.  Black.  We  usually  expect  to  find  something  on  subjects  of  this 
kind  in  the  Federalist,  showing  what  was  in  the  minds  of  those  who 
orged  the  adoption  of  the  Constitution  upon  the  States  and  the  people ; 
and  we  do  find  a  little  there,  not  very  much.  Hamilton  says  in  one  of 
his  papers  that  this  power  of  impeachment  gives  an  *^  awful  discretion^ 
to  the  Senate,  and  calls  the  power  in  the  House  of  Representatives  ^^  a 
national  inquest  upon  the  public  men  of  the  country;''  from  which  the 
inference  is  a  i>erfect]y  fair  one  that  he  did  not  tfiink  the  House  of  Bep- 
resentatives  could  throw  its  drag-net  over  the  whole  country  and  draw 
in  every  man,  whether  he  was  a  public  officer  or  a  private  citizen^  pro- 
vided he  had  once  held  an  office.  There  is  no  way  that  I  can  conceive  of 
in  which  they  can  make  out  that  Hamilton  was  wrong  about  that  or  that 
bis  remarks  cover  a  case  like  this  except  in  the  way  taken  by  the  chair- 
man of  the  managers  when  he  laid  down  the  broad  doctrine  that  once  an 
officer  always  an  officer.  But  that  cannot  be  possibly  true.  When  the 
gentleman  [Mr.  Lord]  crossed  the  bar  and  told  me,  with^a  severe  counte- 
nance, that  I  was  still  a  public  officer,  it  did  not  alarm  me  in  the  least,  be- 
cause I  had  a  perfect  inward  consciousness  that  I  was  not  and  had  not 
been  for  fifteen  years  in  the  public  service.  I  was  and  I  am  a  private 
citizen,  clothed  with  all  the  immunities  and  privileges  of  a  private  citi- 
zen; and,  iwhat  is  more,  I  can  assure  the  gentleman  that  there  is  a  fair 
prospect  that  I  shall,  if  I  live,  continue  to  enjoy  that  inestimable  bless- 
ing for  a  good  while  to  come. 

The  debates  in  the  convention  have  been  carefully  eviscerated  by  my 
two  oolleagnes,  and  it  would  be  gilding  refined  gold  for  me  to  go  over 
the  argument  which  they  have  made.  Suffice  it  to  say  that  there  is  not 
in  the  whole  of  them  a  single  trace  to  be  found  of  any  such  notion  as 
tiiat  which  is  now  urged  by  the  managers. 

There  is  no  contemporaneous  exposition  of  the  Constitution  which 
&Tors  their  view.  The  debates  in  the  State  conventions  which  adopted 
the  Constitution  I  would  have  thought  might  contain  something  upon 
this  subject.  Perhaps  they  have  not  been  very  fully  examined.  But 
there  is  one  remark  made  by  Governor  Johnstone,  of  North  Carolina — a 
man  whose  blood  and  judgment  were  so  well  commingled  that  his  opin- 
ion deserves  great  attention — a  simple  statement  of  his  own  views  on 
this  subject  that  is  most  impressive  and  most  direct.  Among  all  the  old 
writers  on  this  subject  nothing  is  clearer,  more  impressive,  or  more 
direct  than  what  he  says  5  and  here  it  is : 

IneTcr  thought  that  impeachments  eztendetl  to  any  bnt  cflScers  of  the  United  States . 
WhMi  you  look  at  the  judgement  to  be  ^ven  on  impeachments,  yoa  will  see  that  the  punish- 
JJ«t  goes  DO  further  than  to  remove  and  disqualify  civil  oflScers  of  the  United  States  who 
•k  ^''^  impeachment,  be  convicted  of  hi^h  misdemeanors.  Removal  from  office  is  the  pnn- 
Mment,  to  whibh  is  added  fntnre  disqualificatioD.  How  could  a  man  be  removed  from  office 
»bohtd  no  office f— (Fourth  volume  EllioVs  Dtbatet,  page  35.) 
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Three  diBtingaisbed  jurists  of  this  country  have  written  elaborate 
books  on  the  Constitution:  Eawle,  Sergeant, and  Story.  Sergeant  says 
absolutely  nothing  about  this  question ;  it  does  not  seem  ever  to  have 
been  raised  in  his  mind.  Bawle  says  what  is  the  same  as  nothing.  In 
describing  who  are  subject  to  impeachment,  he  says  it  applies  to  officers 
or  those  who  have  been  in  office.  If  he  had  said  it  applies  to  officers 
and  all  those  who  have  held  office  heretofore  it  would  have  been  some- 
thing in  their  favor ;  but  the  grammatical  construction  of  the  sentence 
shows  that  he  intended  to  bs  as  indefinite  as  possible.  But  Story  is 
outspoken  and  plain ;  you  cannot  doubt  what  he  says.  It  applies,  in  his 
judgment,  only  to  persons  in  the  actual  possession  of  offices. 

We  have,  then,  to  support  our  view  all  the  jurists,  statesmen,  and 
text-writers,  except  the  counsel  on  one  side  of  the  Blount  case  and  John 
Quincy  Adams,  whose  spirit  of  univei^Al  contradiction  drove  him  to 
the  other  side.  Such  also  has  been  the  uniform  practice.  We  have 
had  several  great  political  revolutions  in  this  country,  when  the  party 
previously  occupying  the  seats  of  power  have  been  driven  out  with  the 
wrath  of  their  victorious  enemies  burning  after  them.  As  they  came  in 
they  were  not  sparing  of  their  charges.  Treason,  corruption,  and  other 
crimes  and  misdemeanors  were  freely  asserted.  Yet  it  does  not  appear 
to  have  ever  entered  into  the  head  of  any  one  that  the  party  coming  in 
could  subject  their  displaced  opponents  to  the  power  of  impeachment. 
It  is  impossible  to  account  for  this  without  supposing  a  universal  opinion 
that  no  such  power  existed. 

That  is  not  all.  There  have  been  a  great  many  particular  cases  in 
which  it  was  thought  desirable  to  remove  judges,  who  could  be  removed 
In  no  other  way.  Investigations  have  been  commenced  in  the  House  of 
Bepresentatives  for  that  purpose;  and  whenever  a  judge.  i>ending  the 
investigation,  has  resigned  his  office,  the  prosecution  was  oropped. 

Most  of  the  States  have  provisions  in  their  constitutions  either  ex- 
actly like  that  in  the  Constitution  of  the  United  States  or  so  nearly  re- 
sembling it  that  a  construction  of  one  is  a  construction  of  the  other ; 
and  this  is  notably  true  of  Pennsylvania  and  New  York. 

In  the  former  State,  while  instances  have  been  numerous  in  which' 
impeachments  were  threatened  or  investigations  begun  with  intent  to 
impeach,  a  resignation  of  the  obnoxious  officer  always  stopped  the  pro- 
ceeding. I  think  I  know  that  this  practice  was  founded  in  a  belief  uni- 
versal among  judges,  lawyers,  legislators,  and  every  class  of  public  men, 
that  the  power  did  not  belong  to  any  branch  of  the  Gk)vemment  after 
the  party  accused  went  out  of  office.  In  New  York  the  power  was  not 
only  never  claimed,  but  it  was  expressly  and  most  emphatically  dis- 
claimed on  several  memorable  occasions.  It  was  admitted  not  to  exist 
in  Barnard's  case,  in  Cardozo's,  and  in  Fuller's,  and  it  was  practically 
acted  upon.  I  do  not  say  that  those  decisions  are  binding  in  any  sense 
which  compels  you  to  follow  them.  If  you  think  that  they  were  wrong, 
that  they  were  not  according  to  the  constitution  of  that  State,  or  agreeable 
to  the  Constitution  of  the  dnited  States,  it  would  be  perfectly  proper 
for  you  to  say  so  and  act  according  to  your  own  convictions,  treating 
this  as  a  case  of  the  first  impression ;  but  when  you  consider  all  the 
circumstances  attendiog  them,  the  character  of  the  committee  and  of 
Ihe  House  of  Bepresentatives,  which  declared  that  to  be  the  law,  those 
decisions  are  entitled  to  great  weight  and  respect;  and  how  they  can  be 
totally  disregarded  is  what  I  do  not  understand,  unless  you  can  find 
some  reason  for  doing  it,  which  to  me  is,  at  present,  incomprehensible. 

I  believe  that  what  I  have  said  of  New  York  and  Pennsylvania  is 
true  of  every  State  in  this  Union  where  they  have  constitutions  which 
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upon  this  point  are  like  that  of  the  Uuited  States,  and  that  in  no  one  of 
th^n  has  tliere  ever  been  an  attempt  to  makeanyprivateindividaalfOrany 
one  who  has  become  a  private  individual  by  a  resi^ation,  amenable  to 
the  jurisdiction  of  the  senate  or  subject  to  the  power  of  the  house  by 
way  of  impeachment. 

Some  of  the  States — as,  for  instance,  New  Jersey — ^have  changed 
their  constitntions  and  put  a  provision  in  which  authorizes  the  impeach- 
ment of  officers  for  a  limited  time  after  they  have  retired.  That  shows 
that  when  the  amendment  was  added  it  was  believed  that  the  power 
could  not  exist  without  an  express  and  special  grant. 

Mr.  Thubman.  I  move  that  the  Senate  sitting  in  the  trial  of  this  case 
take  a  recess  for  twenty  minutes. 

The  motion  was  agreed  to ;  and  (at  one  o'clock  and  fifty-four  minutes 
p.  m.)  the  Senate  sitting  for  the  trial  of  the  impeachment  took  a  recess- 
for  twenty  minutes. 

The  President  pro  tempore  resumed  the  chair  at  two  o'clock  and  fif- 
teeo  minutes  p.  m. 

Mr.  Black.  Mr.  President  and  Senators,  as  might  be  expected,  there 
are  no  judicial  authorities  to  cite  upon  this  subject.  The  question  that 
you  are  npw  considering  could  not  arise  directly  in  the  courts,  and  I  be- 
lieve it  has  never  been  collaterally  drawn  in  question.  The  military 
cases  have  no  application,  inasmuch  as  the  Constitution  authorizes  a 
trial  by  court-martial  in  all  cases  arising  in  the  land  or  naval  forces. 
It  was  therefore  perfectly  competent,  under  the  Constitution,  for  Con-^ 
gress  to  declare  as  it  did  that  aJl  officers  might  be  tried  by  couH>martial 
within  two  years  after  their  resignation.  Remember  that  the  juris- 
diction  of  court-martial  depends  upon  the  nature  of  the  oasesj  and  not,, 
like  the  power  of  impeachment,  on  the  status  of  the  party  accused. 

The  British  precedents  have  less  authority  and  less  pertinence  to  this 
subject  than  anything  that  has  been  cited  in  the  course  of  the  debate. 

We  acknowledge  that  the  power  of  Parliament  in  that  country  is  un- 
limited, and  for  that  very  reason  there  is  no  resemblance,  except  in  the 
name  of  the  thing,  between  impeachment  here  and  impeiachment  there* 
The  great  purpose  and  object  of  our  Constitution  was  to  protect  our 
people  against  the  power  that  had  been  so  much  abused  in  England.  The 
omnipotence  of  Parliament  reached  to  every  sul^t  of  the  realm,  to 
everybody  except  the  supreme  executive  magistrate,  and  a  power  kin- 
dred to  it,  though  not  called  by  the  same  name,  was  actually  exerted  in 
one  case  upon  the  king  himself.  It  might  take  for  its  victim  a  peer  or 
acommonor,  a  prince  or  a  peasant,  a  priest  or  a  layman,  freeholder, 
eoonan  or  looman,  merchant,  mechanic,  or  sailor,  and  try  him  for  any 
offense.  It  is  true  that  they  did  not  often  trouble  themselves  with  tl^ 
tnal  of  any  except  political  offenders,  but  they  were  not  restricted  by 
aoy  law  to  that  class  of  cases.  Nor  were  they  limited  in  their  judg- 
ments. They  could  hang  and  quarter  a  man  whom  they  had  convicted, 
behead  him,  set  him  in  the  pillory,  brand  him,  maim  him,  imprison  him 
for  life,  fine  him  to  the  whole  extent  of  his  estate. 

Oat  of  this  boundless  ocean  of  power  our  ancestors  took  the  smallest 
possible  quantum  and  with  many  misgivings,  and  after  imposing  careful 
restrictions  upon  its  exercise,  they  lodged  it  here  in  default  of  some  bet- 
ter place  to  put  it  Would  you  sound  the  limitless  depths  of  the  sea 
and  measure  all  its  vast  circumference  to  ascertain  the  dimensions  of 
the  drop  which  you  bold  in  the  hollow  of  your  hand  t  If  you  can  do 
that  with  respect  to  the  persons  who  are  subject  to  the  power,  then  you 
mast  also  do  it,  or,  at  least,  you  may  as  well  do  it  with  regard  to  the  sort 
of  jndgment  that  yon  will  pronounce.    If  General  Belknap,  after  he  has 
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resigned  his  office  of  Secretary  of  War,  can  be  made  amenable  to  it  be- 
cause Bacon  was  convicted  after  he  surrendered  the  great  seal,  then  you 
may  pat  him  to  death  because  Strafford  was  hang^  and  quartered,  or 
you  may  set  him  on  the  pillory  because  that  was  the  punishment  inflicted 
on  Floyd. 

When  I  heard  these  cases  thus  carefully  collated,  and  cited,  and  laid 
before  you,  I  could  hardly  make  up  my  mind  what  it  was  that  the  gen- 
tlemen would  be  at.  Of  course  I  dare  not  call  their  production  of  them 
an  absurdity,  when  I  recollect  who  it  is  thinks  them  very  sensible  and 
proper ;  but  I  may  say  this,  at  least,  that  I  cannot  understand  the  logical 
makeup  of  the  mind  which  undertakes  to  measure  the  limitations  of  one 
thing  by  laying  down  beside  it  another  thing  which  confessedly  has  no 
limitation  at  all. 

But  you  may  say  what  you  please  about  the  authorities ;  you  may 
give  what  weight  you  like  to  the  dicta  of  counsel  at  one  time  or  another; 
you  may  adhere  or  not  adhere  to  the  doctrines  which  you  yourselves,  or 
some  of  you,  have  propounded  before ;  you  may  give  a  great  deal  of 
weight,  which  I  do  not  give,  to  British  precedents,  and  military  cases, 
and  the  practice  of  the  States.  You  may  infer  nothing  from  the  uniform 
practice.  You  may  turn  your  thoughts  away  from  all  constructions. 
But  you  cannot  disregard  the  Constitution  itself,  which  speaks  in  lan- 
guage too  plain  to  be  perverted  by  ingenuity  or  obscured  by  sophistry. 
That  great  instrument  demands  not  only  the  implicit  submission  of  our 
minds  to  its  supreme  authority,  but  it  claims  our  profoundest  respect  as 
the  work  of  the  greatest  and  best  men  of  their  own  age  or  any  other. 
This  part  of  it  was  not  made  to  promote  the  interests  of  a  dominant 
faction  or  to  gratify  the  passion  of  an  hour ;  not  an  amendment  pro- 
posed in  malevolence  and  carried  through  the  forms  of  adoption  by  force 
or  fraud ;  but  one  of  those  free  institutions  meant  in  good  faith  by  just 
and  true  men  to  serve  the  high  objects  recited  in  the  preamble.  It  de- 
serves the  eulogium  which  Bacon  pronounced  on  the  laws  of  Henry  the 
Seventh : 

Deep,  not  vulf  ar ;  not  made  upon  the  spur  of  a  particnlar  occasion  for  the  present,  bnt 
out  of  providence  for  the  future,  to  make  tne  estate  of  the  people  more  and  more  happj, 
after  the  manner  of  the  legislators  in  ancient  and  beroical  times. 

When  you  approach  this  part  of  the  subject,  you  are  compelled  to  look 
up  with  an  awful  reverence,  akin  to  that  which  Moses  felt  when  he  came 
up  to  receive  the  law  out  of  the  burning  bush :  ^^  Put  off  thy  shoes  from 
off  thy  feet ;  for  the  place  whereon  thou  standest  is  holy  ground.''  Ab- 
solute and  implicit  obedience  to  this  instrument  constitutes  the  highest 
obligation  of  every  public  man.  It  is  the  true  test  of  all  patriotism  ; 
for  the  country  says  to  every  citizen  what  the  founder  of  Christianity 
said  to  his  disciples,  "  If  ye  love  me,  keep  my  commandments." 

But  before  I  call  your  attention  to  the  words  of  the  Constitution,  let 
me  speak  about  the  second  proposition  of  our  adversaries,  this  being,  as 
I  think,  the  proper  place  to  notice  it. 

Their  second  replication  concedes  for  the  purposes  of  the  argument 
the  general  principle  that  a  person  out  of  office  cannot  be  impeaehed. 
But  they  insist  that  if  he  went  out  by  a  voluntary  resignation  with  in- 
tent to  avoid  a  threatened  impeachment  his  liability  is  not  changed.  In 
other  words,  the  legal  effect  of  his  resignation  depends,  not  on  the  fact 
itself,  but  on  the  motive  which  led  to  it.  They  do  not  aver  that  he  fraud- 
ulently evaded  the  jurisdiction  or  that  he  and  the  President  formed  an 
unlawful  conspiracy,  the  one  to  resign  and  the  other  to  accept  the  resig- 
nation, bnt  without  impugning  the  propriety  of  their  acts  they  yet  deny 
their  validity.    We  maintain  that  a  resignation  when  duly  accepted  does 
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propria  vigore  make  the  officer  a  private  man,  changes  his  relations  to 
the  Government,  divests  him  of  his  public  authority,  releases  him  from 
bis  pablic  daties,  and  remits  him  completely  to  his  original  status,  so 
that  he  cannot  be  afterward  called  a  public  officer  any  more  than  if  he 
had  never  been  commissioned  at  all.    And  this  effect  must  be  given  to 
the  resignation,  no  matter  at  what  time  it  took  place  or  what  reason  in- 
duced it.   Onr  simple  proposition  is  that  every  legal  act  must  be  allowed 
to  have  its  legal  effect,  that  is  to  say,  be  followed  by  its  proper  conse- 
qaences ;  and  you  cannot  defeat  its  operation  by  showing  that  the  mo- 
tive in  the  mind  of  the  party  was  reprehensible.    The  law  judges  all 
acts  by  what  it  sees  and  decides  upon  them  according  to  their  true 
character.    If  they  are  legal  in  themselves  you  cannot  go  behind  them 
to  defeat  their  effect  by  showing  the  motive,  for  mere  motives  are  not 
within  the  cognizance  of  human  tribunals.    This  is  so  plain  and  so  uni- 
versally acknowledged  that  I  need  not  dilate  upon  it. 

Several  illustrations  have  been  given  of  this  which  our  friends  and 
the  managers  do  not  seem  to  like.  A  sheriff  has  in  his  hands  a  warrant 
which  directs  him,  if  the  defendant  be  found  in  his  bailiwick,  to  take  his 
body.  He  finds  him  on  the  other  side  of  the  county-line,  where  he  can- 
not teach  a  hair  of  him  without  becoming  a  trespasser.  Does  it  make 
any  difference  in  that  case  whether  the  party  fled  across  the  line  for  the 
parpose  of  avoiding  the  arrest  or  whether  he  happened  to  be  there  by 
mere  accident  t 

The  jurisdiction  of  the  Federal  courts  and  of  the  State  courts  often 
depends  upon  the  civic  relation  existing  between  the  parties.  It  has 
happened  many  times  that  parties  who  desire  to  give  the  Federal  courts 
jurisdiction  or  to  take  away  the  jurisdiction  from  a  State  court  have 
changed  their  residence  for  that  very  puqTose.  So,  also,  it  has  happened 
that  a  man  living  in  the  same  State  with  the  other  party,  and  who, 
therefore,  cannot  bring  a  suit  in  the  Federal  court,  but  must  submit  to 
the  jorisdiction  of  the  State  court,  assigns  or  sells  his  claim  to  a  resident 
ofanother  State  for  the  sole  object  of  having  it  tried  in  the  Federal 
conrt  It  has  in  all  those  cases  been  held  that  it  does  not  make  the 
slightest  difference  whether  these  things  were  done  or  not  for  the  pur- 
pose and  with  the  intent  of  changing  the  jurisdiction. 

We  admit,  and  the  facts  set  forth  in  the  pleadings  show,  that  at  nine 
o'clock  on  the  morning  of  the  2d  day  of  March  the  chairman  of  the  Com- 
mittee on  War  Expenditures  gave  notice,  either  directly  to  General  Bel- 
knap or  mediately  to  him  through  his  counsel,  that  if  he  did  not  retire 
from  office  before  twelve  o'clock  on  that  day,  he  would  at  that  hour  be 
impeached.  It  is  also  true  that,  to  avoid  the  impeachment  which  was 
thos  threatened  against  him,  he  gave  in  his  resignation,  and  at  ten  o'clock 
and  thirty  minutes  the  President  accepted  it.  By  twelve  o'clock,  and 
before  the  House  met,  the  accused  was  not  only  out  of  office,  but  another 
person  was  at  the  head  of  the  War  Department  performing  the  duties  of 
Secretary.  This  was  no  compact,  we  admit,  with  the  chairman  of  that 
committee.  Mr.  Clymer  had  no  right  to  speak  for  the  House,  but  Gen- 
eral Belknap  knew  very  well  that  he  was  a  leading  member  of  the 
Honse,  and  that  whatever  he  proposed  to  do  was  very  likely  to  be  ac- 
complished. It  was  in  the  apprehension  inspired  by  this  warning  that 
General  Belknap  acted  when  he  resigned.  There  is  the  '^  head  and 
front  of  his  offending.''  It  can  hardly  be  necessary  to  say  that  Mr. 
Cljmer's  conduct  was  free  from  blame.  He  was  at  once  faithful  to  the 
pnblic  and  just  to  the  accused. 

Since  the  managers  do  not  like  the  illustration  given  by  my  colleague, 
let  me  furnish  another,  which,  perhaps,  is  simpler  still. 
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One  man  claims  that  another  owes  him  a  debt,  and  he  threatens  at 
nine  o'clock  in  the  morning  that  if  the  debt  be  not  paid  before  twelve 
he  will  bring  a  sait  against  him.  The  alleged  debtor  sajs  he  does  not 
owe  this  debt,  he  has  a  good  defense,  bat  be  will  do  anything  rather 
than  go  through  a  trial  which  will  destroy  his  commercial  credit  and 
perhaps  bring  scandal  upon  his  family.  Therefore  at  eleven  o'clock  he 
pays  the  debt  and  takes  a  receipt  for  it.  Shall  this  creditor  neverthe- 
less maintain  his  action  on  the  ground  that  the  payment  was  a  mere 
evasion  of  the  threatened  suit  f 

Take  another  case,  which  is  more  precisely  analogous  to  this.  It  is 
a  rule  of  war  in  all  civilized  countries  that  when  a  fortified  place  is 
taken  by  storm  the  persons  who  compose  the  garrison  may  be  slaugh- 
tered; but  if  the  place  is  surrendered  without  fusion  of  blood,  then 
the  right  to  massacre  them  does  not  exist.  Suppose  General  Belknap^ 
to  have  been  the  commander  of  a  fort,  and  the  chairman  of  the  Com- 
mittee on  War  Expenditures  the  general  of  certain  mad  battalions 
ready  to  attack  him.  General  Clymer,  marching  upon  him  with 
^^  sonorous  metal  blowing  martial  sounds,"  calls  him  to  a  parley  and 
says,  "  I  have  found  a  weak  place  in  that  part  of  your  wall  where  your 
family  is  lodged,  and,  unless  you  surrender  before  twelve  o'clock,  the 
general  camp,  pioneers  and  all,  will  be  pouring  through  the  breach.. 
1  will  put  to  the  edge  of  the  sword  your  wives,  your  babes,  and  all 
unfortunate  souls  that  trace  you  in  their  line.  No  boasting,  like  a 
fool;  I'll  do  it."  Whereupon  General  Belknap  says,  ^^ Esther  thaa 
have  the  women  butchered  and  the  brains  of  the  children  knocked 
out,  I  will  surrender ; "  and  accordingly,  at  ten  and  a  half  o'clock,  he 
throws  open  his  gates.  But  the  bloody  general  says,  ^^  This  is  a  fraud  f 
he  surrendered  to  avoid  the  calamity  that  he  was  threatened  with. 
The  uxorious  villain  has  pulled  down  his  flag  to  save  his  wife  from 
the  brutality  of  the  soldiers.  I  will  not  accept  any  such  resignation. 
His  case  stands  as  if  he  had  resisted  to  the  last  and,  he  shall  be 
assaulted  anyhow.    Let  the  storming  party  move  up  to  the  work." 

That  would  be  the  chairman  of  the  War  Expenditures ;  but  if  my 
distinguished  friend,  the  chairman  of  the  managers,  were  at  the  head 
of  the  besieging  forces,  he  would  raise  a  fiction  of  law.  He  would 
refuse  to  count  fractions  of  a  day,  and  justify  the  destr«etion  of  the 
garrison  on  the  ground  that  the  surrender  took  ptace  the  night  after 
and  the  assault  the  night  before.  As  to  their  fractional  theory,  we 
object  to  having  the  constitutional  rights  of  a  citizen  impaled  upon  a 
pin's  point  like  that,  even  if  they  could  show  it  to  be  good. 

Courts,  where  it  is  necessary  for  the  purposes  of  public  or  individaal 
justice,  will  sometimes  assume  that  to  be  true  which  they  know  to  be 
false  or  which  is  just  as  likely  to  be  false  as  true ;  but  it  is  an  axiomatic 
principle  that  this  can  only  be  done  when  it  is  necessary  to  save  some 
valuable  right,  and  never  can  be  so  applied  as  to  take  away  an  immun- 
ity, a  privilege,  or  an  estate  which  was  vested  in  him  before  the  act  took 
place  upon  which  the  fiction  is  raised.  Besides  that,  the  criminal  law 
of  the  country  never  in  any  case  allows  of  any  fictions  at  alL 

We  must  then  fall  back  on  the  one  question  whether  an  officer  wha 
has  resigned  is  subject  to  the  power  of  impeachment,  or  whether  he  is 
to  be  regarded  as  a  private  citizen  after  he  goes  out  and  therefore  ame- 
nable only  to  the  courts. 

The  words  are,  "  the  President,  Vice-President,  and  all  civil  oflBcers."* 
Who  is  the  President!  If  that  means  an  Ex- President,  a  person  who 
has  once  held  the  office  of  President  but  whose  term  has  expired  or  who 
has  resigned,  then  the  same  interpretation  must  be  given  to  the  other 
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words,  and  the  words,  "  the  Vice-President  and  all  civil  officers''  may 
indade  all  persons  who  have  held  office  at  any  period  of  their  lives. 
When  we  speak  abont  the  President,  do  we  ever  refer  to  anybody  except 
the incambent  of  that  office!  A  half-grown  boy  reads  in  a  newspaper 
ihsktthe  President  occupies  the  White  House;  if  he  would  understand 
from  that  that  all  Ex-Presidents  are  in  it  together  he  woald  be  consid- 
ered a  very  unpromising  lad. 

The  managers  would  not  assign  that  absurd  meaning  to  any  other 
part  of  the  Constitution.  Where  it  is  provided  that  the  Vice-President 
shall  preside  in  the  Senate,  they  know  very  well  that  nobody  is  included 
bat  the  actual  incumbent.  Statutes  have  been  passed  declaring  that 
the  members  of  Congress  shall  have  certain  privileges,  such  as  franking 
letters  and  receiving  an  annual  compensation  out  of  the  Treasury.  Did 
anybody  ever  claim  that  this  extended  to  old  members  retired  from 
public  Ufe  f  Any  law  which  declares  that  public  officers  as  a  class  shall 
be  entitled  to  pay  as  privileges  would  be  conHned  to  those  persons  in 
office,  and  no  sensible  man  would  think  of  a  constitution  extending  it 
to  former  officers.  When,  therefore,  the  Constitution  says  that  all  civil 
officers  may  be  impeached,  it  is  a  violation  of  common  sense  to  hold 
that  the  power  may  be  applied  to  a  late  Secretary  of  War  or  other  per- 
80D  who  does  not  at  the  time  actually  hold  any  office  at  all. 

The  Constitution  declares  that  when  the  President  is  impeached  the 
Chief-Justice  shall  preside.  The  question  has  been  propounded  repeat- 
edly, and  by  several  Senators,  Who  would  preside  if  an  Ex-President 
was  impeached  f  1  admit  that  that  is  a  puzzle.  The  puzzle  arises  out 
of  the  absurdity  of  impeaching  an  Ex-President.  Our  friends  on  the  other 
side  sure  so  hampered  by  their  own  theory  that  they  are  obliged  simply 
to  decline  answering.  There  is  one  answer  and  only  one  consistent  with 
their  logic,  and  that  is  this :  That  when  an  Ex-President  is  impeached 
aD  Ex-Chief- Justice  ought  to  preside  at  the  trial. 

Bat  then  the  reductio  ad  absurdum  is  furnished  to  their  argument  when 
they  read  on  that  the  Presidents  the  Vice-President,  and  all  other  civil 
officers  of  the  United  States  shall  be  removed  upon  conviction.  The 
single  sentence  uttered  by  Governor  Johnstone  in  the  North  Carolina 
ooQveution  puts  this  in  a  light  so  perfectly  clear,  that  it  would  be  throw- 
ing words  away  to  talk  about  it.  How  can  a  man  be  removed  from  of- 
fice who  holds  no  office!  How  turn  him  out  if  he  is  not  in  t  The  ob- 
ject and  purpose  of  impeachment  was  removal — removal,  mind  you,  not 
for  a  day,  not  for  an  hour,  not  a  removal  which  might  be  rendered  nugatory 
the  next  moment  by  his  re-appointment  or  re-election,  but  a  permanent 
removal.  You  find  an  officer  misbehaving  himself,  and  you  get  hold  of 
him  while  he  is  still  in  the  possession  of  power.  When  you  get  your  grasp 
upon  him  you  hurl  him  down,  and  give  him  such  a  pernicious  fall  that 
he  can  never  rise  again. 

Removal  is  not  only  the  object  of  impeachment,  but  it  is  the  sole  ob- 
ject. Bemoval  and  disqualification  are  so  associated  together  that  they 
cannot  be  separated.  You  cannot  pronounce  a  judgment  of  removal 
without  disqualifying;  and  vou  cannot  pronounce  a  judgment  of  dis- 
qualification without  removal,  because  the  judgment  which  the  Const!- 
totion  requires  yon  to  pronounce  is  a  judgment  of  removal  and  disquali- 
fication— not  removal  or  disqualification ;  and  this  is  made  perfectly 
manifest  to  my  mind  from  the  experience  we  have  had  in  Pennsylvania. 
It  was  thought  by  the  convention  that  framed  our  constitution  desirable 
that  the  Senate,  upon  conviction  of  an  offender  of  this  kind,  should  have 
the  discretion  to  say  that  he  might  be  removed  without  being  disquali- 
fied; and  accordingly  they  changed  the  provision  which  had  previously 
15  B 
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been  copied  from  the  Gonstitatioii  of  the  llDited  States,  aud  instead  of 
saying  what  is  said  here,  that  judgment  shall  extend  to  removal  and  dis- 
qaalification,  it  says  it  shall  extend  to  removal,  or  to  rempval  and  dis- 
qualification. The  effect  of  that  was  to  allow  of  a  judgment  of  removal 
alone,  but  not  of  disqualification  alone^ — removal  alone,  or  removal  aud 
disqualification. 

Now  how,  I  should  like  to  know,  is  this  Constitution  of  ours,  upon 
which  so  much  depends,  to  be  construed  t  Our  friends  on  the  other  side 
say  that  the  Government  (they  mean  the  powers  of  the  Government) 
cannot  afford  to  lose  any  safeguards.  I  think  that  it  is  much  more  im- 
portant to  preserve  the  safeguards  of  public  liberty  than  the  safeguards 
of  political  power.  If  they  could  manage  to  make  you  believe  that  the 
Constitution  of  the  United  States  is  made  of  material  so  flexible  that  it 
will  stretch  to  any  extent  without  tearing  or  bend  in  any  direction 
without  breaking,  then  with  a  good  deal  of  pulling  and  hauling  upon  it 
they  might  manage  to  make  it  cover  the  nakedness  of  any  claim  which 
they  might  choose  to  set  up.  But  that  is  not  the  rule;  on  the  contrary, 
the  doctrine  laid  down  by  all  the  men  who  settled  our  institutions  is  pre- 
cisely the  reverse.  Wherever  a  doubt  arises  about  the  meaning  of  a 
particular  provision,  that  doubt  must  be  resolved  in  favor  of  public  lib- 
erty, and  not  in  favor  of  the  power  that  is  claimed  under  it.  All  its 
authority  and  jurisdiction  are  to  be  confined  within  the  narrowest  lim- 
its— never  to  be  stretched  by  construction. 

l^ow,  shall  yon,  Senators,  who  hav^  learned  to  believe  in  this  doctrine 
of  strict  construction,  give  it  up  at  this  time  of  day  f  Are  you  going  to 
surrender  it  now  f  No ;  this  is  the  very  time  above  all  others,  and  this 
judicial  occasion  is  the  proper  occasion  to  show  that  it  is  not  a  mere  politi- 
cal dogma,  put  forth  to  flatter  and  cajole  the  people,  but  a  principle  and 
a  truth,  founded  in  conviction  and  sustained  by  reason.  And  do  not 
forget  that  whatever  may  seem  to  be  the  bad  luck  which  on  some  occa- 
sions has  happened  to  that  doctrine,  it  is  inextinguishable;  it  has  a 
vitality  which  will  arrest  the  degeneracy  which  would  destroy  it. 

The  men  who  made  the  tenth  amendment  and  who  faithfully  adminis- 
tered the  Government  upon  the  principles  embodied  in  it,  who  at  any 
time  would  have  gone  to  their  graves  as  freely  as  to  their  beds  rather 
than  to  have  seen  it  violated,  are  still  consecrated  in  the  affections  of 
mankind.  No  portion  of  the  respect  which  is  due  to  them  has  ever  been 
taken  away.  The  colossal  grandeur  of  Washington's  character  still 
attracts  the  admiration  of  the  world ;  and  Franklin's  quiet  memory 
climbs  to  heaven  ;  and  the  pure  philosophy  of  Jefferson  illuminates  the 
path  of  the  statesman ;  and  Madison's  wisdom  is  the  standard  of  ortho- 
doxy, and  Jackson's  name  shall  be  the  watch-word  of  the  free  forever. 

But  suppose  you  do  not  think  so  ;  suppose  you  regard  this  as  a  great 
consolidated  Government,  where  all  power  belongs  to  the  Union,  what 
then  ?  The  statutes  and  ordinances  and  constitutions  and  laws  which 
are  made  by  this  Government  must  receive  a  construction  according  to 
the  rules  of  interpretation  established  for  other  governments.  You  will 
give  to  this  provision  at  least  the  kind  of  interpretation  which  woald  be 
conceded  to  it  if  it  were  an  act  of  the  British  Parliament,  and  for  that 
reason  the  construction  contended  for  by  us  is  just  as  necessary,  accord- 
ing to  the  common-law  principles,  as  it  is  if  we  look  for.  the  rule  to  the 
Yirginia  and  Kentucky  resolutions. 

This  is  a  penal  provision.  When  our  friends  on  the  other  side  were 
ransacking  the  library  to  see  what  they  could  see  in  the  English  cases, 
it  is  a  pity  and  a  wonder  that  they  did  not  come  across  something  which 
would  have  reminded  them  that  penal  statutes  are  to  be  construed 
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s^ctly.  This  is,  according  to  their  own  account  of  it,  a  penal  provision, 
and  all  judges  in  that  country  from  which  we  derive  oui  notions  of  law, 
all  judges  of  every  grade,  apply  that  doctrine  to  such  a  statute ;  not 
merely  Coke,  and  Hale*  and  Holt,  and  Mansfield,  but  others  of  a  lower 
grade.  Jeffreys  himself,  when  he  came  home  red-handed  from  the  bloody 
assizes,  time-serving  and  bloodthirsty  brute  as  he  was,  would  not  have 
denied  that  the  law  had  that  much  humanity.  ' 

Bat  there  is  anothe^  ground.  Whenever  yon  are  considering  any 
special  provision  of  the  Constitution  which  impinges  upon  some  great 
^neral  right  that  the  Constitution  was  made  for  the  purpose  of  protect- 
ing, you  are  always  to  give  it  the  narrowest  construction  that  you  can, 
80  as  to  take  away  from  the  general  right  as  little  as  possible.  This 
does  affect  in  that  way  several  of  the  most  important  rights  that  were 
e?6r  claimed  by  a  people  or  conceded  by  a  government.  For  instance,, 
an  men  charged  with  a  criminal  offense  shall  be  entitled  to  a  trial  by 
jury.  This  provision  takes  away  the  right  of  the  party  accused  to  a  trial 
by  his  peers,  and  subjects  him  to  a  trial  before  a  political  body  composed,, 
it  may  be,  of  his  rivals  and  his  enemies.  If  the  Constitution,  in  plain 
words,  says  that  he  shall  be  deprived  of  that  right,  we  cannot  deny  itf 
bat  we  deny  it,  because  it  is  only  by  a  .constrained  interpretation  that 
oar  adversaries  would  take  the  right  away. 

It  was  the  manifest  design  of  those  who  framed  our  institutions  to 
provide  for  a  judiciary  separate,  distinct,  apart  from  the  rest  of  the  Gov- 
ernment, composed  of  men  having  certain  qualifications,  holding  their 
office  by  a  certain  tennre,  and  paid  in  a  certain  way.  The  Constitution 
dedares  that  the  judicial  power  of  the  United  States  shall  be  vested  in 
one  Supreme  Conrt  and  such  inferior  courts  as  Congress  shall  from  time 
totime  ordain  and  establish.  The  impeachment  provision  takes  away 
from  all  persons  who  are  subject  to  it  the  right  of  having  their  cases  in- 
vestigated and  detennined  by  judicial  officers.  It  takes  a  portion  of  the 
jadicial  frown  away  from  the  courts  where  the  other  parts  of  the  Con- 
fititation  intended  to  put  the  whole. 

Again,  the  principle  pervading  our  Constitution  and  the  constitution 
of  every  government  pretending  to  be  free  is  that  the  judicial,  the  legis- 
lative, and  the  executive  departments  shall  be  kept  as  completely  sepa- 
rate and  distinct  as  it  is  possible  to  make  them.  But  this  provision,  as 
£ar  as  it  goes,  mingles  them  together,  and  gives  a  part  of  the  judicial 
power  to  a  body  whose  general  functions  are  legislative. 

The  Constitution  declares  what  Magna  Charta  had  declared  before, 
and  what  was  a  well-established  principle  of  the  common  law,  that  no 
man  shall  be  twice  vexed  for  the  same  cause.  Here,  however  you  try  a 
man  first,  and  for  the  same  offense  you  send  him  into  the  courts  to  be 
tdedag^n. 

There  is  another  provision  in  our  Constitution  that  every  man  shall 
have  juslace  done  to  him  at  home,  where  he  can  be  tried  by  a  jury  of  his 
Beighbcnrs  in  the  vicinage  to  which  he  belongs.  The  Constitution  ex- 
preuly  declares  that  he  shall  idways  be  tried  in  the  district  where  the 
offense  was  committed,  and  it  provides  also  that  the  district  shall  not  be 
Ranged  by  any  law  passed  lufter  the  offense  was  committed  so  as  to  put 
him  within  a  jurisdiction  which  he  was  not  subject  to  at  the  time  the 
deed  was  done.  But  this  article  disregards  that  principle  entirely,  and 
aeastom-house  officer  in  Oregon  or  Alaska  may  be  brought  here  three 
thoosand  miles  and  tried  before  the  Senate,  where  the  expense  of  a  trial 
alone  would  be  a  loss  as  great  to  him  as  that  of  conviction. 

All  these  reasons  which  you  cannot  deny  to  be  sound  for  saying  that 
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this  provision  be  coustrued  as  strictly  as  possible,  and  that  nothing 
should  be  done  under  it  which  cannot  be  done  atrictisaimi  juris. 

I  have  finished.  I  have  nothing  more  to  say.  I  began  without  an 
exordium  and  1  will  end  without  a  peroration. 

Mr.  Bdmunds.  Mr.  President,  I  move  that  the  Senate  be  cleared  and 
the  doors  closed. 

The  motion  was  agreed  to ;  and  the  Senate  (at  three  o^clock  and  forty 
minutes  p.  m.)  proceeded  to  deliberate  upon  thc^question  submitted. 

The  doors  being  closed, 

Mr.  Edmunds  submitted  the  following  order  for  consideration : 

Ordered,  That  the  managers  and  respondent  he  excused  from  attending  before  the  Senate 
Bitting  for  the  trial  of  impeachment  until  May  18th  instant. 

Mr.  BuBNSiDE  moved  to  amend  the  order  by  inserting  at  the  end 
thereof,  ^'And  that  the  Senate  sitting  for  the  trial  of  impeachment  ad- 
journ to  Monday  next,  the  15th  of  May  instant.^ 

The  amendment  was  agreed  to. 

Mr.  MoBBiLL,  of  Maine,  moved  to  amend  the  order  as  amended  by 
striking  out  all  after  the  word  '^  ordered"  and  in  lieu  thereof  inserting : 

That  until  further  notice  the  attendance  before  the  Senate,  sitting  for  the  trial  of  impeach- 
ment, of  the  managers  and  the  respondent  will  nqt  be  required. 

The  amendment  was  agreed  to. 

The  order,  as  amended,  was  agreed  to,  as  follows : 

Ordered,  That  until  further  notice  the  attendance  before  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  of  the  managers  and  the    respondent  wUl  not  be  required. 

Mr.  Shebman  moved  that  when  the  Senate  sitting  for  the  trial  of 
impeachment  adjourns  it  be  to  Monday  next  at  half  past  twelve  o'clock 
p.  m. 

Mr.  BUBNSIDE  moved  to  amend  the  motion  by  striking  out  '^  Monday 
next"  and  in  lieu  thereof  inserting  *•'  Tuesday,  the  16th  instant.'^ 

The  amendment  was  rejected. 

Mr.  Sabgent  mov^d  to  amend  the  motion  by  striking  out  ^^  Monday  ^ 
and  in  lieu  thereof  inserting  '^  Saturday." 

The  amendment  was  rejected. 

Mr.  Paddock  moved  to  amend  the  motion  by  striking  out  '^  Monday  " 
and  in  lieu  thereof  inserting  "  Friday." 

The  amendment  was  rejected. 

The  question  recurring  on  the  motion  of  Mr.  Shebman,  it  was  agreed  to. 

On  motion  by  Mr.  Sabgent,  (at  four  o'clock  and  fifty-five  minutes  p. 
m.,)  the  doors  were  re-opened. 

The  Pbesident  pro  tempore  announced  that  the  Senate  sitting  for  the 
trial  of  impeachment,  in  close  session,  had  ordered  that  until  further 
notice  the  attendance  before  the  Senate,  sitting  for  the  trial  of  impeach- 
ment, of  the  managers  and  the  respondent  will  not  be  required  ;  and 
that  the  Senate  so  sitting  had  further  ordered  that  when  the  Senate 
sitting  for  the  trial  of  impeachments  adjourns  it  be  to  Monday  next,  at 
half  past  twelve  o'clock  p.  m. 

On  motion  by  Mr.  Sabgent,  the  Senate  sitting  for  the  trial  of  the 
impeachment  adjourned. 


Monday,  May  15, 1876. 

The  PBEsroENT  pro  tempore.  The  hour  fixed  for  that  purpose  having 
arrived,  the  legislative  and  executive  business  of  the  Senate  will  now 
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be  SQspeoded,  and  the  Senate  will  proceed  to  the  consideration  of  the 
articles  of  impeachment  exhibited  by  the  House  of  Representatives 
against  William  W.  Belknap,  late  Secretary  of  War. 

Mr.  INQALLS.  I  move  that  the  galleries  be. cleared  and  the  doors 
cloeed. 

The  motion  was  agreed  to;  there  being  on  a  division — ayes  28,  noes  9. 

The  Senate  thereupon  proceeded  to  deliberate. 

Hie  doors  having  beep  closed, 

The  journal  of  proceedings  of  the  Senate,  sitting  for  the  trial  of  Will- 
iam W.  Belknap,  of  Monday,  May  8,  was  read. 

Hie  Pbesidbnt  j>ro  tempore  administered  to  Mr.  Aloobn,  who  had 
not  been  previously  sworn,  the  following  oath,  namely : 

^You  solemnly  swear  that  in  all  things  appertaining  to  the  trial  of 
the  impeachment  of  William  W.  Belknap,  now  pending,  you  will  do  im- 
partial justice  according  to  the  Constitution  and  laws :  So  help  you  God." 

Mr.  Aloobn  rose  and  stated  that  he  had  been  unavoidably  absent 
from  the  sessions  of  the  Senate  sitting  for  the  trial  of  impeachment 
heretofore  held^  and  for  that  reason  he  asked  to  be  excused  from  voting 
opoQ  the  question  now  under  consideration  presented  by  the  pleadings. 

Mr.  Shebman  moved  that  Mr.  Alcorn,  for  the  reasons  assigned  by 
him,  be  excused  from  voting  upon  the  question  now  before  the  Senate 
as  presented  by  the  pleadings. 

The  motion  was  agreed  to. 

The  question  before  the  Senate  sitting  for  the  trial  of  impeachment 
heiog  whether  W.  W.  Belknap,  the  respondent,  is  amenable  to  trial  by 
impeachment  for  acts  done  as  Secretary  of  War,  notwithstanding  his 
resigDation  of  said  office, 

Alter  debate, 

On  motion  of  Mr.  Edmxtnds,  (at  three  o'clock  and  fifteen  minutes  p. 
hl,)  the  Senate  sitting  for  the  trial  of  the  impeachment  took  a  recess 
for  twenty  minutes ; 

After  which. 

Debate  was  resumed  on  the  foregoing  question ; 

Pending  which, 

On  motion  of  Mr.  Morton,  the  Senate  sitting  for  the  trial  of  im- 
PMehment  adjourned  to  to-morrow  at  twelve  o'clock  and  thirty  minutes 

p.ID. 


Tuesday,  May  16, 1876. 

The  Pbesident  pro  tempore  having  announced  the  arrival  of  the  hour 
fixed,  the  legislative  and  executive  business  was  suspended,  and  the 
Senate  proceeded  to  the  consideration  of  the  articles  of  impeachment 
^ibited  by  the  House  of  Representatives  against  William  W.  Bel- 
knap,  late  Secretary  of  War. 

Mr.  Edmunbs.  As  we  adjourned  with  closed  doors  yesterday,  I  sup- 
pose the  doors  will  be  closed  now,  as  a  matter  of  course. 

ThePfiEsiDSNT  pro  tempore.  The  Sergeant-at-Arms  will  clear  the 
pUehes  ^nd  close  the  doors. 

The  usual  proclamation  was  made  by  the  Sergeantat-Arms. 

The  journal  of  proceedings  of  the  Senate,  sitting  yesterday  for  the 
trial  of  William  W.  Belknap,  was  read. 

The  qoestioti  before  the  Senate  sitting  for  the  trial  of  impeachment 
'^g  whether  W.  W.  Belknap,  the  respondent,  is  amenable  to  trial  by 
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irapeacbment  for  acts  done  as  Secretary  of  War  notwithstanding  his 
resignation  of  said  office,  as  stated  in  the  order  of  proceedings  adopted 
on  the  28th  April  last, 
Mr.  Morton  submitted  the  following  question  for  consideration  : 

Is  there  power  in  Congress  to  impeach  a  person  for  crime  committed  while  in  office,  if 
such  person  had  resigned  the  office  and  such  resignation  had  been  accepted  before  the  find- 
ing or  articles  of  impeachment  by  the  House  f 

Mr.  Morrill,  of  Vermont,  submitted  the  following  question  as  a  sub- 
stitute for  that  submitted  by  Mr.  Morton  : 

Has  the  Senate  power  to  entertain  jurisdiction  in  the  pending  case  of  the  impeachment  by 
the  House  of  Representatiyes  of  William  W.  Belknap,  late  Secretary  of  War,  notwithstand- 
ing the  facts  alleged  in  relation  to  his  resignation  f 

Mr.  Allison  submitted  the  following  resolution  for  consideration : 

Resolved^  That  the  consultations  and  opinions  expressed  in  secret  sessicm  be  taken  down 
by  the  reporters  and  printed  in  confidence  for  Uie  use  of  Senators. 

The  question  submitted  by  Mr.  Morton  having  been  considered, 

Pending  debate  thereon. 

On  motion  of  Mr.  Sargent,  (at  three  o^clock  and  fifteen  minutes  p. 
m.,)  the  Senate  sitting  for  the  trial  of  impeachment  took  a  recess  for 
twenty  minutes. 

After  which. 

The  Senate  sitting  for  the  trial  of  imi)eachraent  resumed  the  consider- 
ation of  the  question  submitted  by  Mr.  Morton  ;  and. 

Pending  debate, 

On  motion  of  Mr.  Craoin,  (at  five  o'clock  and  twenty-five  minutes 
p-'m.,)  the  Senate  sitting  for  the  trial  of  impeachment  adjourned  to 
meet  to-morrow  at  twelve  o'clock  and  thirty  minutes  p.  m. 


Wednesday,  May  17, 1876. 

The  President  pro  tempore  having  announced  the  arrival  of  the  hour 
fixed,  the  legislative  and  exective  business  was  suspended,  the  galleries 
were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to  the  considera- 
tion of  the  articles  of  impeachment  exhibited  by  the  House  of  Kepre- 
sentatives  against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeantat-Arms. 

The  Journal  of  the  proceedings  of  the  Senate  sitting  yesterday  for 
the  trial  of  William  W.  Belknap  was  read. 

Mr.  Whyte  submitted  the  following  order  for  consideration : 

Ordered,  That  the  Senate  sittinj]^  on  trial  of  impeachment  shall  proceed,  at  four  o^clock 
p.  m.  this  daj,  to  vote,  without  further  debate,  on  the  Question  of  jarisdiction  raised  by  the 
pleadings  in  die  pending  case ;  and  each  Senator  shall  be  permitted  to  file  within  two  days 
his  written  opinion  thereon,  to  be  printed  with  the  proceedings. 

Mr.  Allison  moved  to  postpone  the  present  and  all  prior  orders, 
and  that  the  Senate  sitting  for  the  trial  of  the  impeachment  proceed 
to  the  consideration  of  the  resolution  yesterday  submitted  by  him  pro- 
viding for  the  reporting  and  printing,  in  confidence,  of  the  proceedings 
had  and  opinions  expressed  in  secret  session.  • 

The  motion  was  not  agreed  to. 

The  question  before  the  Senate,  sitting  as  aforesaid,  being  whether 
W.  W.  Belknap,  the  respondent,  is  amenable  to  trial  by  impeachment 
for  acts  done  as  Secretary  of  War,  notwithstanding  his  resignation  of 
said  office,  as  stated  in  the  order  of  proceedings  adopted  on  the  28th  of 
April  last, 
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Peading  debate  thereon, 

On  motion  of  Mr.  Allison,  (at  two  o'clock  and  five  minates  p.  m.,)  a 
recess  was  taken  for  twenty  minutes. 

After  which, 

Pending  debate  under  the  order  of  the  28th  April  last, 

Mr.  Sabgeivt  moved  (at  four  o'clock  and  fifteen  minutes  p.  m.)  that 
the  Senate  sitting  for  the  trial  of  the  impeachment  adjourn  to  to-morrow 
at  one  o'clock  p.  m. 

Mr.  Davis  moved  that  the  Senate  sitting  for  the  trial  of  the  impeach- 
ment adjourn  ;  and  on  this  motion  the  yeas  and  nays  being  taken  re- 
salted — yeas  18,  nays  26 ;  as  follows : 

Yeas — MessrA.  Allison,  Caperton,  Clayton,  Cockrell,  Cooper,  English,  Groldthwaite,  Gor- 
don, Harvey,  Kellj,  McCreery,  Maxey,  Merrimon,  Norwood,  Oglesbj,  Randolph,  Whyte,  and 
Wright— 18. 

Nats — Messrs.  Bayard,  Bory,  Booth,  Bontwell,  Bmce,  Bamside,  Cameron  of  Pennsylva- 
nia, Cameron  of  Wisconsin,  Christiancy,  Conkling,  Conover,  Cragin,  Ferry,  Frelinghnysen, 
Uamlio,  Howe,  Infralls,  Jones  of  Nevada,  Kernan,  Logan,  McMillan,  Paddock,  Ransom,  Sar- 
gent, West,  and  Windom— 26. 

KoT  YoTiNO—Messrs.  Alcorn,  Anthony,  Davis,  Dawes,  Dennis,  Dorsey,  Eaton,  Edmunds, 
Hamilton,  Hitchcock,  Johnston,  Jones  of  Florida,  Key,  McDonald,  Mitchell,  Morrill  of  Maine, 
HDrrill  of  Vermont,  Morton,  Patterson,  Robertson,  Saulsbury,  Sharon,  Sherman,  SpencerySte* 
▼enson,  Tbarman,  Waldeigh,  Wallace,  and  Withers — 29, 

So  the  motion  was  not  agreed  to. 

The  question  recarring  on  the  motion  of  Mr.  Sargent,  it  was  agreed 
to }  and  the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned 
to  meet  to-morrow  at  one  o'clock  p.  m. 


Thursday,  May  18, 1876. 

The  President  pro  tempore  having  announced  the  arrival  of  the  hour 
fixed,  the  legislative  and  executive  business  was  suspended,  the  galle- 
ries were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to  the  con- 
sideration of  the  articles  of  impeachment  exhibited  by  the  House  of 
Representatives  against  William.  W.  Belknap,  late  Secretary  of  War.. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate  sitting  yesterday  for  the 
trial  of  impeachment  of  William  W.  Belknap  was  read. 

The  question  pending  being  whether  W.  W.  Belknap,  the  respondent, 
is  amenable  to  trial  by  impeachment  for  acts  done  as  Secretary  of  War, 
notwithstanding  his  resignation  of  said  office,  as  stated  in  the  order  of 
proceedings  adopted  on  the  28th  of  April  last. 

Pending  debate  thereon, 

On  motion  of  Mr.  Edmunds,  (at  two  o'clock  and  seventeen  minutes 
p.  m.,)  a  recess  was  taken  for  twenty  minutes. 

After  which, 

Mr.  Whtte,  by  unanimous  consent,  submitted  the  following  order 
for  consideration : 

Ordered^  That  the  Senate  sitting  for  the  trial  of  impeachment  shall  proceed  at  four  o'clock 
p.  m.  on  Batardaj,  May  20, 1876,  to  vote,  without  further  debate,  on  the  question  of  jurisdic- 
tion raised  by  the  pleadings  in  the  pending  case ;  and  each  Senator  shall  be  permitted  to 
file  within  two  days  his  written  opinion  thereon,  to  be  printed  with  the  proceedings. 

Pending  debate  under  the  order  of  28th  ApriK 
On  motion  by  Mr.  FBELmGHUYSEN,  (at  five  o'clock  and  three  minutes 
p.  m.,)  the  Senate  sitting  for  the  trial  of  impeachment  adjourned. 
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Fbeday,  May  19, 1876. 

The  President  pro  tempore  having  announced  the  arrival  of  the  hour 
fixed,  the  legislative  and  executive  business  was  suspended,  the  galle- 
ries were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to  the  con- 
sideration of  the  articles  of  impeachment  exhibited  by  the  House  of  Bep- 
resentatives  against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate| sitting  yesterday  for  the 
trial  of  impeachment  of  William  W.  Belknap  was  read. 

The  question  before  the  Senate,  sitting  as  aforesaid,  being  whether 
W.  W.  Belknap,  the  respondent,  is  amenable  to  trial  by  impeachment 
for  acts  dooe  as  Secretary  of  War,  notwithstanding  his  resignation  of 
said  office,  as  stated  in  the  order  of  proceedings  adopted  on  the  28th  of 
April  last, 

Pending  debate  thereon. 

On  motion  of  Mr.  Sargent,  (at  two  o'clock  and  seven  minutes  p.  m.,) 
a  recess  was  taken  for  twenty  minutes. 

After  which, 

Debate  was  resumed  under  the  order  of  28th  April  last,  and 

Pending  debate  thereon. 

On  motion  by  Mr.  Hamlin,  (at  four  o'clock  and  forty  minutes  p.  m.,) 
the  Senate  sitting  for  the  trial  of  impeachment  adjourned. 


Saturday,  May  20, 1876. 

The  President  j^ro  tempore  having  announced  the  arrival  of  the  hour 
fixed,  the  legislative  and  executive  business  was  suspended,  the  galleries 
were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to  the  consid- 
eration of  the  articles  of  impeachment  exhibited  by  the  House  of  Bep- 
resentatives  against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate  sitting  yesterday  for  the 
trial  of  impeachment  of  William  W.  Belknap  was  read. 

The  question  before  the  Senate,  sitting  as  aforesaid,  being  whether 
W.  W.  Belknap,  the  respondent,  is  amenable  to  trial  by  impeachment 
for  acts  done  as  Secretary  of  War,  notwithstanding  his  resignation  of 
said  office,  as  stated  in  the  order  of  proceedings  adopted  on  the  28th  of 
April  last, 

Mr.  Sherman  moved  to  postpone  the  pending  and  all  prior  orders,  and 
proceed  to  the  consideration  of  the  order  submitted  by  Mr.  Whyte  on 
the  18th  instant,  fixing  the  time  at  which  the  vote  on  the  question  of 
jurisdiction  in  the  pending  case  of  impeachment  shall  be  taken. 

After  debate. 

The  motion  was  not  agreed  to. 

Pending  debate  under  the  order  of  28th  April  last, 

On  motion  by  Mr.  Sargent,  (at  three  o'clock  and  forty  minutes  p. 
m.,)  the  Senate  sitting  for  the  trial  of  impeachment  adjourned  to  Mon- 
day next  at  twelve  o'clock  and  thirty  minutes  p.  m. 


Monday,  May  22, 1876. 

The  President  pro  tempore  having  announced  the  arrival  of  the  hour 
fixed,  the  legislative  and  executive  business  was  suspended,  the  gal- 
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l^es  were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to  the 
consideration  of  the  articles  of  impeachment  exhibited  by  the  Honse  of 
BepresentatiYes  against  William  W.  Belknap,  late  Secretary  of  War. 

The  nsual  proclamation  was  made  by  the  Sergeant-at-Arms« 

The  joamal  of  the  proceedings  of  the  Senate  sitting  on  Saturday 
last  for  the  trial  of  impeachment  of  William  W.  Belknap  was  read. 

The  Pbesedent  pro  tempore  administered  the  following  oath  to  Mr. 
Babnum,  whose  cr^entials  were  presented  this  day,  and  who  was  ad- 
mitted to  his  seat  as  a  Senator  from  the  State  of  Oonnecticat,  to  wit : 

*^  Yon  solemnly  swear  that  in  all  things  appertaining  to  the  trial  of 
the  impeachment  of  William  W.  Belknap,  now  pending,  yon  will  do  im- 
partial justice  according  to  the  Constitntion  and  laws :  So  help  you 
God." 

The  question  before  the  Senate  sitting  for  the  trial  of  the  impeach- 
ment being  whether  W.  W.  Belknap,  the  respondent,  is  amenable  to 
trial  by  impeachment  for  acts  done  as  Secretary  of  War,  notwithstand- 
ing his  resignation  of  said  ofQce,  as  stated  in  the  order  of  proceedings 
adopted  on  the  28th  of  April  last. 

Pending  debate, 

On  motion  by  Mr.  Edmunds,  (at  two  o'clock  and  thirty  minutes  p. 
m.,)  a  recess  for  twenty  minutes  was  taken. 

After  which. 

Debate  was  resumed  under  the  order  of  28th  April ;  and 

On  motion  by  Mr.  McCbeebt,  (at  four  o'clock  and  thirty -five  minutes 
p.  m.,)  the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned. 


Tuesday,  May  23, 1876. 

The  Pbesident  pro  tempore  having  announced  the  arrival  of  the 
hoar  fixed,  the  legislative  and  executive  business  was  suspended,  the 
galleries  were  clearod,  the  doors  closed,  and  the  Senate  proceeded  to  the 
consideration  of  the  articles  of  iinpeachment  exhibited  by  the  House  of 
Bepreeentatives  against  William  w.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate  sitting  yesterday  for 
the  trial  of  the  impeachment  of  William  W.  Belknap  was  read. 

The  question  before  the  Senate  sitting  for  the  trial  of  the  impeachment 
being  whether  W.  W.  Belknap,  the  respondent,  is  amenable  to  trial  by 
impeachment  for  acts  done  as  Secretary  of  War,  notwithstanding  his 
resignation  of  said  office,  as  stated  in  the  order  of  proceedings  adopted 
on  the  28th  of  April  last, 

Pending  debate, 

On  motion  of  Mr.  Allison,  (at  two  o'clock  and  three  minutes  p.  m.,) 
a  recess  for  twenty  minutes  was  taken. 

After  which. 

Debate  was  resumed  under  the  order  of  28th  April. 

Mr.  Weight  moved  that  the  Senate  sitting  for  the  trial  of  the  im- 
peachment adjourn  until  to-morrow  at  eleven  o'clock. 

Pending  which, 

Mr.  Ingalls  (at  five  o'clock  and  thirty-five  minutes  p.  m.)  moved  that 
the  Senate  sitting  as  aforesaid  do  new  adjourn. 

Mr.  £DXxna>s  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — yeas  22,  nays  20 ;  as  follows : 

Tejis— Hestrs.  Allison,  Barnnm,  Bayard,  Bogj,  Booth,  Boatwell,  Burnsidc,  Conklinp, 
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Cooper,  Dennis,  Ferry,  Goldthwaite,  Gk)rdon,  Hitchcock,  Ing^ls,  Jones  of  Nevada,  Logman, 
McCreery,  McMillan,  Mitchell,  Patterson,  and  Stevenson — 22. 

Nays — Messrs.  Cockrell,  Dawes,  Edmunds,  Frelin^hnysen,  Kelly,  Keman,  Key,  Maxey, 
\^  Merrimon,  Morrill  of  Vermont,  Offleshy,  Paddock,  ^nsom,  Sargent,  Saal8hary,Tharman, 
Wallace.  West,  Windom,  and  Wright— 20. 

N<iT  VoTiMG — Messrs.  Alcorn,  Anthony,  Brace,  Cameron  of  Pennsylvania,  Cameron  of 
Wisconsin.  Caperton,  Christiancy,  Clayton,  Conover,  Cragin,  Davis,  Dorsey,  Eaton,  Hamil- 
ton, Hamlin,  Harvey,  Howe,  Johnston,  Jones  of  Florida,  McDonald,  Morrill  of  Maine,  Mor- 
ton, Norwood,  Randolph,  Robertson,  Sharon,  Sherman,  Spencer,  Wadleigh,  Whyte,  and 
Withers— 3L 

So  the  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of 
the  impeachment  adjoarned. 


Wednesday,  May  24,  1876. 

The  President  pro  tempore  having  annoanced  the  arrival  of  the 
hour  fixed,  the  legislative  and  executive  business  was  suspended,  the 
galleries  were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to 
the  consideration  of  the  articles  of  impeachment  exhibited  by  the 
House  of  Bepresentatives  against  William  W.  Belknap,  late  Secretary 
of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate  sitting  yesterday  for  the 
trial  of  the  impeachment  was  read. 

The  question  being  whether  W.  W.  Belknap,  the  respondent,  is  amena- 
ble to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  notwith- 
standing his  resignation  of  said  office,  as  stated  in  the  order  of  proceed- 
ings adopted  on  the  28th  of  April  last, 

Pending  debate, 

On  motion  of  Mr.  CoNKLma,  (at  two  o'clock  and  three  minutes  p.  m.,) 
a  recess  for  tweotiy  minutes  was  taken. 

After  which, 

Debate  was  resumed  under  the  order  of  28th  April ;  and 

On  motion  by  Mr.  Feelinghuysen,  (at  five  o'clock  and  twelve  min- 
utes p.  m.,)  the  Senate  sitting  for  the  trial  of  the  impeachment  ad- 
journed. 


Thursday,  Alay  25,  1876. 

The  Pbbsident  pro  tempore  having  announced  the  arrival  of  the 
hour  fixed,  the  legislative  and  executive  business  was  suspended,  the 
galleries  were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to 
the  consideration  of  the  articles  of  impeachment  exhibited  by  the  House 
of  Bepresentatives  against  William  W.  Belknap,  late  Secretary  of 
War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate  sitting  yesterday  for  the 
trial  of  the  impeachment  was  read. 

The  question  being  whether  W.  W.  Belknap,  the  respondent,  is  amena- 
ble to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  notwith- 
standing his  resignation  of  said  office,  as  stated  in  the  order  of  proceed- 
ings adopted  on  the  28th  of  April  last, 

Pending  debate, 

Mr.  Sherman  submitted  the  following  resolution  for  consideration  : 

Re§olveil,  That  notwithstanding  the  resignation  of  William  W.  Belknap  prior  to  his  im- 
eachment  hy  the  House  of  RepreBentatives,  he  is  still  liable  to  such  impeachment  for  the 
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miademeanors  charged  iu  the  articles  presented  by  tbe  House  of  Representatives,  and  his  plea 
of  such  resignation  is  not  sufficient  in  law  to  bar  the  trial  upon  such  articles.  * 

On  motion  of  Mr.  Allison,  (at  two  o'clock  and  thirty-three  minutes 
p.  m.,)  a  recess  for  twenty  minutes  was  taken. 

After  which, 

Debate  was  resumed  under  the  order  of  28th  April ;  and 

After  debate, 

On  motion  of  Mr.  Edmxjitos,  (at  four  o'clock  and  thirty  seven  minutes 
p.  m.,)  the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned 
till  to-morrow  at  eleven  o'clock  a.  m. 


Priday,  May  26,.187&. 

The  President  pro  tempore  having  announced  the  arrival  of  the 
hour  fixed,  the  legislative  and  executive  business  was  suspended,  the 
galleries  were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to 
the  consideration  of  the  articles  of  impeachment  exhibited  by  the 
House  of  Representatives  against  William  W.  Belknap,  late  Secretary 
of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate  sitting  yesterday  for 
the  trial  of  the  impeachment  was  read. 

Tbe  question  being  whether  W.  W.  Belknap,  the  respondent,  is  amen- 
able to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  not- 
withstanding his  resignation  of  said  office,  as  stated  in  the  order  of  pro- 
ceedings adopted  on  the  2Sth  of  April  last, 

Pending  debate, 

On  motion  of  Mr.  Log-an,  (at  two  o'clock  and  thirty  minutes  p.  m.,)  a 
recess  of  twenty  minutes  was  taken. 

After  which. 

Debate  was  resumed  under  the  order  of  28th  April ;  and 

Mr.  Whytb  submitted  the  following  order : 

OrtUred,  That  the  Senate  sittine  on  the  trial  of  impeachment  shall,  after  consideration! 
proceed  on  Saturday^  the  27th  of  May,  instant,  to  vote  upon  the  question  of  jarisdiction 
raised  bj  the  pleadings  in  the  pending  case,  which  vote  shall  be  taken  before  the  Senate 
■hall  adjourn  on  that  day  ;  and  mat  each  Senator  shall  be  permitted  to  file  within  seven 
days  tbereaHer  his  written  opinion  thereon,  to  be  printed  with  the  proceedings  in  the  order 
in  which  they  may  have  been  delivered. 

On  motion  of  Mr.  Sheri^ian,  (at  five  o'clock  and  twenty  minutes  p. 
m.,}  the  benate  sitting  for  the  trial  of  the  impeachment  adjourned. 


Saturday,  May  27, 1876. 

The  President  pro  tempore  having  announced  the  arrival  of  the  hour 
fixed,  tbe  legislative  and  executive  business  was  suspended,  the  galle- 
ries were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to  the  con- 
sideration of  the  articles  of  impeachment  exhibited  by  the  House  of 
Bepresentatives  against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  tbe  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate  sitting  yesterday  for  the 
trial  of  the  impeachment  was  read. 

Mr.  INGALLS  (at  twelve  o'clock  and  seven  minutes  p.  m.)  moved  that 
the  Senate  sitting  for  the  trial  of  the  imi)eachment  adjourn. 
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Mr.  Edmunds  called  for  the  yeas  and  nays ;  and  being  taken,  re- 
snlted — ^yeas  0,  nays  39 ;  as  follows : 

Yeas— 0. 

Nays — Messrs.  Allison,  Boffy,  Boatwell,  Cameron  of  Wisconsin,  Chrisiiancy,  Clayton, 
Cockrell,  Conkling,  Cooper,  Cragin,  Dayis,  Dawes,  Dennis,  Dorsey,  Eaton,  Edmnnds, 
Ferrer.  Harvey,  Howe,  Kelly,  Keman,  Key,  McCreery,  McMillan,  Maxey,  Morrill  of  Midne, 
Morrill  of  Vermont,  Morton,  Oelesby,  Paddock,  Randolph,  Sargent,  Sanlsbury,  Sherman, 
Thurman,  Whyte,  Windom,  Withers,  and  Wright— 39. 

Not  Yotino — Messrs.  Alcorn',  Anthony,  Barnnm,  Bayard,  Booth,  Bruce,  Bumside,  Cam- 
eron of  Pennsylyania,  Caperton>  Conoyer,  Frelin^hu^sen,  Gk>ldthwaite,  Gordon,  Hamilton, 
Hamlin,  Hitchcock,  Ins^ls,  Johnston,  Jones  of  Fionda,  Jones  of  Nevada,  Logan,  McDon- 
ald, Merrimon,  Mitchell,  Norwood,  Patterson,  Ransom,  Robertson,  Sharon,  Spencer,  Steven  ] 
son,  Wadleigh,  Wallace,  and  Wright^-34. 

So  the  motion  was  not  agreed  to. 

The  question  being  whether  W.  W.  Belknap,  the  respondent,  is  amen- 
able to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  not- 
withstanding his  resignation  of  said  office,  as  stated  in  the  order  of  pro- 
ceedings adopted  on  the  28th  of  April  last, 

Pending  debate^ 

On  motion  of  Mr.  Thurman,  (at  one  o'clock  and  fifty  minutes  p.  m.,) 
a  recess  of  twenty  minutes  was  taken. 

After  which, 

Mr.  Thurman  submitted  the  following  resolutions  for  consideration : 

Resolved,  That  the  Honse  of  Representatiyes  and  the  respondent  be  notified  that  on  the 

—  day  of ,  at  twelye  o'clock  meridian,  the  Senate  will  deliyer  its  judgment  in  open 

Senate  on  the  qaestion  of  jurisdiction  raised  by  the  pleadings,  at  which  time  the  managers 
on  the  part  of  the  House  and  the  respondent  are  notified  to  attend. 

Resolved,  That  at  the  time  specified  in  the  foregoing  resolution  the  President  of  the  Senate 
shall  pronounce  the  judgment  of  the  Senate,  as  foUows :  "  It  is  ordered  by  the  Senate  sitting 
for  the  trial  of  the  articles  of  impeachment  preferred  by  the  House  of  Representatiyes  against 
William  W.  Belknap,  late  Secretary  of  War,  that  the  demurrer  of  said  William  W.  Belknap 
to  the  replication  of  the  House  of  Representatiyes  to  the  plea  to  the  jurisdiction  filed  by  said 
Belknap  be,  and  the  same  hereby  is,  oyerruled ;  and  going  back  to  the  first  defect,  and  it 
being  the  opinion  of  the  Senate  that  said  plea  is  insufficient  in  law,  and  that^said  articles  of 
impeachment  are  sufficient  in  law,  it  is  therefore  further  ordered  and  ac^judged  that  said  plea 
be,  and  the  same  hereby  is,  oyerruled  and  held  for  naught,  and  said  William  W.  Belknap  is 
ordered  to  plead  or  answer  to  the  merits  within  days  ;**  which  judgment,  thus  pronounced, 
shall  be  entered  upon  the  journal  of  the  Senate  sitting  as  aforesaid. 

Pending  debate,  under  the  order  of  the  Senate  of  the  28th  of  April 
last, 
Mr.  Morton  submitted  the  following  order  for  consideration : 

Ordered,  That  the  Senate  proceed  on  Friday  next,  at  one  o*clock,  to  yoto  without  farther 
debate  upon  the  pending  and  cog^te  questions. 

Mr.  Morton  moved  to  postpone  the  pending  and  all  prior  orders,  and 
that  the  Senate  proceed  to  the  consideration  of  the  foregoing  order. 
The  motion  was  agreed  to. 
Mr.  Edmunds  moved  to  amend  the  order  of  Mr.  Morton  so  as  to  read : 

Ordered,  That  the  Senate  proceed  on  Monday  next,  after  consideration,  to  yote  upon  the 
pending  and  cognate  questions. 

After  debate, 

Mr.  Howe  called  for  the  yeas  and  nays,  and  they  were  ordered ;  and 
being  taken,  resulted — yeas  28,  nays  21 ;  as  follows : 

Yeas— Messrs.  Bayard,  Bogy,  Booth,  Caperton,  Cockrell,  Cooper.  Dayis,  Dawes,  Den- 
nis, Edmunds,  Gordon,  Hamilton,  Keman,  Key,  McCreery,  '  Maxey,  Morrill  of  Vermont, 
Norwood,  Oglesby,  Bandolph,  Sargent,  Saulsbury,  Sherman,  Thurman,  Wallace,  Windom, 
Withers,  and  Wright— 28. 

Nays — Messrs.  Allison,  fioutwell,  Bumside,  Christiancy,  Cragin,  Ferry,  Frelingliuysen, 
€foldthwaite,  Haryey,  Howe,  Ingalls,  Jones  of  Florida,  Jones  of  Neyada,  Kelif ,  Logan, 
McMillan,  Mitchell,  Morton,  Patterson,  Ransom,  and  Steyenson — 21. 
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Not  Voting— Messrs.  Alcorn,  Anthouy,  Bamum,  Brace,  Cameron  of  Pennsylrania, 
Cameron  of  Wisoonsin,  Clayton.  Conklinfr,  Conovor,  Dorsey,  Eaton,  Hamlin,  Hitchcock, 
Johnaon,  McDonald,  Merrimon,  Morrill  of  Maine,  Paddock,  Robertson,  Sharon,  Spencer, 
WaJleigb,  West,  and  Whjrte— 24. 

So  the  amendment  was  agreed  to. 

On  the  qaestion  of  agreeing  to  the  order  of  Mr.  Morton,  as  amended 
on  the  motion  of  Mr.  Edmnnds, 

Mr.  Paddock  moved  to  amend  the  order  by  strii^ing  ont  all  after  the 
word  ^'  ordered,"  and  in  lieu  thereof  inserting : 

That  the  Senate  sitting  as  a  conrt  of  impeachment  take  a  recess  nntil  7.30  o*clock,  that 
the  Tote  upon  the  qneetion  of  jurisdiction  be  taken  at  eleven  o'clock  this  evening^,  and 
that  Senators  who  may  desire  to  file  opinions  in  the  case  shall  be  permitted  to  do  so  before 
the  10th  of  June  next.  , 

Mr.  Paddock  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — yeas  17,  nays  34 ;  as  follows : 

Teas — Messrs.  Allison,  Bruce,  Bnmside,  Edmunds,  Frelinghuysen,  Hamilton,  Hanrey, 
IxigaUa,  Jones  of  Nevada,  McMillan,  Maxey,  Mitchell,  Morton,  Oglesby,  Paddock,  Wln- 
dom,  and  Wright — 17. 

Nats — ^Messrs.  Bajard,  Bo^,  Booth,  Bontwell,  Caperton,  Chiistiancy,  Cockrell,  Conk- 
Haff ,  Cooper,  Cragin,  Davis,  Dawes,  Dennis,  Ferry,  Ooldthwaite,  Gordon,  Jones  of  Forida, 
KeUy,  iKeman,  Key,  Logan,  McCreenr,  MorriU  of  Vermont,  Norwood,  Patterson,  |Ban- 
dolph,  Banaom,  Sargent,  Saulsbury,  Sherman,  Steyenson,  Thorman,  Wallace,  and  With- 
era— 34 

Not  Yotikg — Messrs.  Alcorn,  Anthony,  Bamnm,  Cameron  of  Pennsylyania,  Cameron 
of  Wisconsin,  Clayton,  Conoyer,  Dorsej,  Eaton,  Hamlin,  Hitchcock,  Howe,  Johnson,  Mc- 
Dooaldy  Merrimon,  Morrill  of  Maine,  Robertson,  Sharon,  Spencer,  Wadleigh,  West,  and 
Whjte— 22. 

So  the  amendment  was  rejected. 

The  qaestion  recurring  on  the  order  of  Mr.  Morton,  as  amended, 

Mr.  Oglesby  having  proposed  an  amendment  thereto,  which  was  dis- 
agreed to;  and 

The  order  of  Mr.  Morton  having  been  fnrther  amended  on  the  motion 
of  Mr.  Conkling, 

Mr.  MoBTON  moved  to  lay  tlie  order,  as  amended,  on  the  table. 

Mr.  MoBTON  called  for  the  yeas  and  nays,  and  they  were  ordered ;  and 
being  taken,  resulted — yeas  14,  nays  34 ;  as  follows : 

Teas — Messrs.  Allison,  Bontwell,  Christiancy,  Conkling,  Cragin,  Ferry,  Frelinghnysen, 
Haryey,  Howe,  Ingalls,  Logan,  McMillan,  Morton,  and  Patterson — 14. 

Nay» — Messrs.  Bayard,  Boffy,  Booth,  Burnside,  Caperton,  Cockrell,  Cooper,  Dayis, 
Dawes,  Dennis,  Edmunds,  Goldthwaite,  Oordon,  Kelly,  Keman,  Key,  McCreery,  Maxey, 
Mitchell,  Morrill  of  Vermont,  Norwood,  Oglesby,  Paddock,  Randolph,  Ransom,  Sargent, 
Saolabury  ,  Sherman,  Steyenson,  Thnrman,  Wallace,  Windom,  Withers,  and  Wright— 34. 

Not  voting — Messrs.  Alcorn,  Anthony,  Bamom,  Bruce,  Cameron  of  Pennsylyania, 
Cameron  of  Wisconsin,  Clayton,  Conoyer,  Dorsey,  Eaton,  Hamilton,  Hamlin,  Hitchcock, 
Johnaion,  Jones  of  Forida,  Jones  of  Nevada,  McDonald,  Merrimon,  Morrill  of  Maine,  Rob- 
ertaon,  8baron,  Spencer,  Wadleigh,  West,  and  Whjte — 25. 

So  the  motion  was  not  agreed  to. 

The  order  of  Mr.  Morton  having  been  farther  amended,  on  motion  by 
Mr.  Edmunds,  it  was  agreed  to,  as  follows : 

Ordered,  That  the  Senate  proceed  on  Monday  next,  after  consideration,  to  vote  upon  the 
pending  qaestion  and  any  amendment  that  may  be  proposed  thereto. 

Mr.  Morrill,  of  Vermont,  moved  that  when  the  Senate  sitting  for  the 
trial  of  the  impeachment  adjonms  it  adjoarn  to  Monday  next  at  ten 
o'clock  a.  m. 

The  motion  was  agreed  to. 

On  motion  of  Mr.  Oglesby,  (at  six  o'clock  and  thirty-five  minutes  p. 
m.,)  tbe  Senate  sitting  for  the  trial  of  the  impeachment  adjourned. 
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Monday,  May  29, 1876. 

The  President  pro  tempore  having  annoanced  the  arrival  of  the  hour 
fixed,  the  legislative  and  executive  business  was  suspended,  the  galleries 
were  cleared,  the  doors  closed,  and  the  Senate  proceeded  to  the  consid- 
eration of  the  articles  of  impeachment  exhibited  by  the  House  of  Rep- 
resentatives against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  journal  of  the  proceedings  of  the  Senate  sitting  on  Saturday  for 
the  trial  of  the  impeachment  was  read. 

The  question  being  whether  W.  W.  Belknap,  the  respondent,  is  amen- 
able to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  not- 
withstanding his  resignation  of  said  office,  as  stated  in  the  order  of  pro- 
ceedings adopted  on  the  28th  of  April  last. 

Pending  debate. 

On  motion  of  Mr.  Edmunds,  (at  one  o'clock  and  thirty  minutes  p.  m.,) 
a  recess  of  twenty  minutes  was  taken. 

After  which, 

Debate  was  resumed  under  the  order  of  28th  of  April  last ;  and 

Debate  having  been  concluded  thereunder, 

The  President  pro  tempore  announced  that  the  proposition  before 
the  Senate  now  pending  for  determination  was  the  inquiry  sobmitted  by 
Mr.  Morton  on  the  16ih  instant. 

Mr.  Morton  having  modified  his  inquiry  to  read  as  follows — 

Resolved^  That  the  power  of  impeachment  created  by  the  Constitntion  does  not  extend 
to  a  person  who  is  cbarf^ed  with  the  commission  of  a  hi^h  crime  while  he  was  a  civil  officer 
of  the  United  States  and  acting  in  his  official  character,  bat  who  had  ceased  to  be  sach 
officer  before  the  finding  of  articles  of  impeachment  by  the  House  of  Representatives — 

Mr.  MoRBiLL,  of  Vermont,  moved  to  amend  the  resolution  by  strik- 
ing out  all  after  the  word  "  resolved,"  in  the  first  line,  and  in  lieu  thereof 
inserting : 

That  the  demurrer  of  the  respondent  to  the  replication  of  the  House  of  Representatives  to 
the  plea  of  the  respondent  be,  and  the  same  is  hereby,  overmled  ;  and  that  the  plea  of  the 
respondent  to  the  jurisdiction  of  the  Senate  be,  and  the  same  is  hereby,  overruled ;  and  that 
the  articles  of  impeachment  are  sufficient  to  show  that  the  Senate  has  jurisdiction  of  the  case, 
and  that  the  respondent  answer  to  the  merits  of  the  accusation  contained  in  the  articles  of 
impeachment 

Mr.  Christiancy  moved  to  amend  the  amendment  of  Mr.  MorrilJ,  of 
Vermont,  by  striking  out  all  after  the  words  "  that,"  in  the  first  line 
thereof,  and  inserting : 

W.  Vi^.  Belknap,  the  respondent,  is  not  amenable  to  trial  by  impeachment  for  acts  done  as 
Secretary  of  War,  he  having  resigned  said  office  before  impeachment 

After  debate, 

Mr.  Wright  moved  to  lay  the  resolution  of  Mr.  Morton  on  the  table. 
Mr.  OoNKLiNG  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — ^yeas  36,  nays  30 ;  as  follows : 

Teas— Messrs.  Bavard,  Bogy,  Bumside,  Caperton,  Cockrell,  Cooper,  Davis,  Dawes,  Den- 
nis, Edmunds,  Qoldthwaite,  Gordon,  Hamilton,  Hitchcock,  Kelly,  Keman,  Key,  McCreery, 
McDonald,  Maxey,  Mitchell,  Morrill  of  Vermont,  Norwood,  Randolph,  Raiisom,  Robertson, 
Sargent,  Saulsbury,  Sherman,  Stevenson,  Thurman,  Wadleigh,  Wallace,  Whyte,  Withers, 
and  Wright— 36. 

NAYS—Messrs.  Allison,  Booth,  Boutwell,  Bruce,  Cameron  of  Pennsylvania,  Cameron  cf 
Wisconsin,  Christiancy,  Clayton,  Conkling,  Cragin,  Dorsejr,  Eaton,  Ferry,  Frelinghuysen, 
Hamlin,  Harvey,  Howe,  Inealls,  Jones  of  Florida,  Jones  of  Nevada,  Logan,  McMillan,  Mor- 
rill of  Maine,  Morton,  Oglesby,  Paddock,  Patterson,  Spencer,  West,  ana  Windom — liO, 

Not  Yotimg — Messrs.  Alcoin,  Anthony,  Bamum,  Conover,  Johnston,  Merrimon,  and 
Sharon — 7, 

So  the  resolution  was  ordered  to  lie  on  the  table. 
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Mr.  Thub^lan  submitted  the  followiDg  resolutions  for  consideration  : 

1.  Kt$detd,  That  in  the  opinion  of  the  Senate  William  W.Belknap,  the  respondentia 
imenable  to  trial  by  impeachment  for  acta  done  as  Secretary  of  War,  notwithstanding  hia 
Ksignation  of  said  office. 

2.  Betolted,  That  the  Honae  of  Bepreaentatives  and  the  respondent  be  notified  that  on 

tiie  —  day  of ,  at  twelve  o*clock  meridian,  the  Senate  will  deliver  its  judgment  in  open 

Senate  on  the  question  of  jurisdiction  raised  by  the  pleadings,  at  which  time  the  managers 
on  the  part  of  the  House  and  the  respondent  are  notified  to  attend. 

3.  Ruolved^  That  at  the  time  specified  in  the  foregoing  resolution  the  President  of  the  Sen- 
ite  shall  pronounce  the  judgment  of  the  Senate,  as  follows :  *'  It  is  ordered  by  the  Senate 
sitting  for  the  trial  of  the  articles  of  impeachment  preferred  by  the  House  of  Representatives 
•eainst  William  W.  Belknap,  late  Secretary  of  War,  that  the  demurrer  of  aaid  William 
W.Belknap  to  the  replication  of  the  House  of  Bepresentativea  to  the  plea  to  the  iurisdic- 
tion  filed  by  said  Belknap  be^ad  the  same  hereby  is,  oTerruled ;  ana  going  back  to  the 
first  defect,  and  it  being  the  opinion  of  the  Senate  that  said  plea  is  insumcient  in  law,  and 
tbat  said  articles  of  impeachment  are  aufficient  in  law,  it  ia  therefore  further  ordered  and 
adjudged  that  said  plea  be,  and  the  same  hereby  is,  overruled  and  held  for  naught,  and  said 

WBHam  W.  Belknap  is  ordered  to  plead  or  answer  to  the  merits  within days ;  **  which 

judgment  thus  pronounced  shall  be  entered  upon  the  journal  of  the  Senate  sitting  as  afore- 
taiS, 

Mr.  GONKLINO  mored  to  amend  the  first  resolution  by  inserting  at 
the  end  thereof  '*  before  he  was  impeached." 

The  amendment  was  agreed  to. 

Mr.  Ck>NKLiiia  having  demanded  a  division  of  the  question  embraced 
in  the  resolutions  of  Mr.  Thurman  and  a  separate  Vote  thereon, 

On  the  question  to  agree  to  the  first  resolution,  as  amended, 

Mr.  Paddock  further  moved  to  amend  the  said  resolution  by  striking 
out  all  after  the  word  ''  resolved  "  and  in  lieu  thereof  inserting : 

That  William  W.  Belknap,  late  Secretary  of  War,  haviuff  ceased  to  be  a  civil  officer  of 
tbe  United  States  by  reaaon  of  his  resignation  before  proceedings  in  impeachment  were  com- 
menced against  him  by  the  House  of  Representatives,  the  Senate  cannot  take  jurisdiction  in 
this  case. 

Mr.  EDafUNDS  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — ^yeas  29,  nays  37 ;  as  follows  : 

Teas — ^Keurs.  Allison,  Booth,  Boutwell,  Bruce,  Cameron  of  Wisconsin,  Christiancy,  CUy- 
toOfConkling,  Cragin,  Dorsey,  Eaton,  Ferry,  Fretinghnysen,  Hamlin,  Harvey,  Howe,  In- 
(tails,  Jones  of  Florida,  Jones  of  Nevada,  Logan,  McMillan,  Morrill  of  Maine,  Morton, 
Ofrlfisbj,  Paddock,  Patteraon,  Spencer,  West,  and  Windom— 29. 

KATS~Mes0TS.  Bayard,  Bogy,  Bumside,  Cameron  of  Pennsylvania,  Caperton,  Cockrell, 
Cooper,  Davis,  Dawes,  Dennis,  Edmunds,  Ooldthwaite,  Oordon,  Hamilton,  Hitchcock, 
KaIIj,  Kernan,  Key,  McCreery,  McDonald, Maxey,  Mitchell,  Morrill  of  Vermont,  Norwood, 
Baadolph,  Raoaom,  Robertson,  Sargent,  Saulsbnry,  Sherman,  Stevenson,  Thurman,  Wad- 
leigh,  Wallace,  Whyte,  Withers,  and  Wright— 37. 

Not  Voting — Messrs.  Alcorn,  Anthony,  Barnum,Conover.  Johnston,  Merrimon,  and 
Skanm— 7. 

So  the  amendment  was  rejected. 

The  question  recurring  on  the  first  resolution  of  Mr.  ThurmaUi  as 
amended. 
On  the  qaestion  to  agree  thereto,  as  follows — 

&sto/ee^,  Tbat  in  the  opinion  of  the  Senate  William  W.  Belknap,  the  respondent,  is  amen- 
able to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  notwithstanding  his  resig- 
nation of  sfud  office  before  he  was  impeached — 

Mr.  Thttbbcan  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — ^yeas  37,  nays  29  ^  as  follows : 

Teas— Messrs.  Bayard,  Bogy,  Bumside,  Cameron  of  Pennsylvania,  Caperton,  Cockrel), 
^ooper,  Davis,  Dawes,  Dennis,  Edmunds,  Goldthwaite,  Gordon,  Hamilton,  Hitchcock, 
Kellj,  Kernan,  Key,  McCreery,  McDonald,  Mazey,  Mitchell,  Morrill  of  Vermont,  Norwood, 
Asodolph,  Ransom,  Robertson,  Sargent,  Saulsbury,  Sherman,  Stevenson,  Thurman,  Wad- 
wgb.  Wallace,  Whvte,  Withers,  and  Wright— 37. 

Nats— Messrs.  AJlison,  Booth,  Boutwell,  Bruce,  Cameron  of  Wisconsin.  Christiancy, 
Chyton,  Conkling,  Cragin,  Dorsey,  Eaton,  Ferry,  Frelinghuysen.  Hamlin,  Harvey,  Howe, 
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Inffalls,  Jones  of  Florida,  Jones  of  Nevada,  Logan,  McMillan,  Morrill  of  Maine,  Morton, 
O^esby,  Paddock,  Patterson,  Spencer,  West,  and  Windom — 29. 

Not  Voting — Messrs.  Alcorn^  Anthony,  Bamum,  Conover,  Johnston,  Morrimon,  aii4 
Sharon — T, 

So  the  first  resolutioo,  as  amended,  was  agreed  to. 

The  qaestion  recarring  on  the  second  resolution  of  Mr.  Tharman, 

The  said  resolution  having  been  amended  on  the  motion  of  Mr. 
Bayard. 

On  the  qaestion  to  agree  thereto,  as  amended, 

Pending  debate, 

Mr.  Hitchcock  (at  seven  o'clock  and  thirteen  minutes  p.  m.)  moved 
that  the  Senate  sitting  for  the  trial  of  impeachment  adjourn  to  Wednes- 
day nelt  at  twelve  o'clock  and  thirty  minutes  p.  m. 

Mr.  Hitchcock  called  for  the  yeas  and  nays,  and  they  were  or- 
dered; and  being  taken,  resulted — ^yeas  27,  nays  36;  as  follows: 

Yeas — ^Messrs.  Allison,  Boutwell,  Brace,  Cameron  of  Pennsylyania,  Cameron  of  Wiscon- 
sin, Christiancy,  Clayton,  Conklin{^,  Crafj^n,  Dawes,  Dorsey,  Eaton,  Ferry,  Frelinghuysen, 
Hamlin,  Harvey,  Hitchcock,  Howe,  Ingalls,  Jones  of  Florida,  Jones  of  Nevada,  Logan, 
McMillan,  Morton,  Patterson,  Spencer,  and  West— 27. 

Nats — ^Messrs.  Bavard,  Bogy,  Booth,  Burnside,  Caperton,  Cockrell,  Cooper,  Davis, 
Dennis,  Edmunds,  Goldthwaite,  Gordon,  Kelly,  Kernan,  Key,  McCreery,  McDonald,  Maxey, 
Mitchell,  Morrill  of  Vermont,  Norwood,  Oglesby,  Paddock,  Randolph,  Ransom,  Robertson, 
Sargent,  Saolsbory,  Sherman,  Stevenson,  Thurman,  Wallace,  Whyte,  Windom,  Withers, 
and  Wright— 36. 

Not  y  uting — Messrs.  Alcorn,  Anthony,  Baranm,  Conover,  Hamilton,  Johnston,  Mer- 
rimon,  Morrill  of  Maine,  Sharon,  and  Wadleigh— 10. 

So  the  motion  to  adjonrn  was  not  agreed  to. 

The  question  recurring  on  the  second  resolution  of  Mr.  Thurman,  as 
amended. 

,Mr.  Ohristiancy  moved  to  amend  the  said  resolution  by  striking 
out  all  after  the  word  <' resolved''  and  in  lieu  thereof  inserting: 

Whereas  the  Constitution  of  the  United  States  provides  that  no  person  shall  be  convicted 
on  impeachment  without  the  concurrence  of  two-tnirds  of  the  members  present ;  and  whereas 
more  than  one-third  of  all  the  members  of  the  Senate  have  already  pronounced  Uieir  convic- 
tion that  they  have  no  right  or  power  to  adjudge  or  try  a  citizen  holding  no  public  office  or 
trust  when  impeached  by  the  House  of  Representatives ;  and  whereas  the  respondent,  W. 
W.  Belknap,  was  not  when  impeached  an  officer,  but  a  private  citizen  of  the  United  States 
and  of  the  State  of  Iowa ;  and  whereas  said  Belknap  has,  since  proceedings  of  impeachment 
were  commenced  aeainst  him,  been  indicted  and  now  awaits  trial  before  a  judicial  court  for 
the  same  offenses  charged  in  the  articles  of  impeachment,  which  indictment  is  pursuant  to  a 
statute  requiring,  in  case  of  conviction,  (in  addition  to  fine  and  imprisonment, )  an  infliction  of 
the  utmost  judgment  which  can  follow  impeachment  in  any  case,  namely,  disqualification 
ever  again  to  hold  office : 

Resolveif  That  in  view  of  the  foregoing  facts  it  is  inexpedient  to  proceed  further  in  the  case* 

After  debate, 

Mr.  Ohristiancy,  by  unanimous  consent  of  the  Senate,  withdrew 
his  amendment. 

The  question  recurring  on  the  second  resolution  of  Mr.  Thurman,  as 
amended,  as  follows — 

Resolved^  That  the  House  of  Representatives  and  the  respondent  be  notified  that  on  Thurs- 
day, the  1st  day  of  June,  1876,  at  one  o'clock,  p.  m.,  the  Senate  will  deliver  its  judgment, 
in  open  Senate,  on  the  question  of  jurisdiction  raised  by  the  pleadings,  at  which  time  the 
managers  on  the  part  of  the  House  and  the  respondent  are  notified  to  attend — 

On  the  question  to  agree  theieto, 

Mr.  Thurman  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — ^yeas  45,  nays  4 }  as  follows: 

Teas — Messrs.  Bayard,  Bogy,  Booth,  Boutwell,  Burnside,  Caperton,  Christiancy,  Cla^on, 
Cockrell,  Cooper,  Davis,  Dawes,  Dennis,  Edmunds,  Ferry,  Qoldthwaite,  Gordon,  Hamilton, 
Harvey,  Hitchcock,  Kelly,  Kernan,  Key,  McCreery,  McDonald,  Maxey,  Morrill  of  Vermont, 
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Norwood,  Oglesbj,  Paddock,  Randolph,  Ransom,  Robertson,  Sarg^ent,  Saulsbary,  Sher- 
man, StevenflOD,  Thurman,  Wadleigh,  Wallace,  West,  Whyte,  Windom,  Withers,  and 
Wright— 45. 

Nays — Messrs.  Eaton,  Hamlin,  McMillan,  and  Morrill  of  Maine — 4. 

Not  Voting — Messrs.  Alcorn,  Allison,  Anthony,  Barnam,  Brace,  Cameron  of  Pennsyl- 
▼amji,  Cameron  of  Wisconsin,  Conkling,  Conover,  Cragin,  Dorsej,  Frelincrhuysen,  Howe, 
logalls,  Johnston,  Jones  of  Florida,  Jones  of  Nevada,  Logan,  Merrimon,  Mitchell,  Morton, 
Patterson,  Sharon,  anil  Spencer — 24. 

So  the  second  resolation,  as  amended,  was  agreed  to. 
The  question  recarring  on  the  third  resolution, 
The  said  resolution  having  been  amended,  on  the  motion  of  Mr.  Bay- 
ard and  on  the  motion  of  Mr.  Thurman,  to  read  as  follows : 

Resolvedf  That  at  the  time  specified  in  the  foregoing  resolution  the  President  of  the  Senate 
shall  pronounce  the  judgment  of  the  Senate  as  follows :  **  It  is  ordered  by  the  Senate  sitting 
for  the  trial  of  the  articles  of  impeachment  preferred  by  the  House  of  Representatives  against 
William  W.  Belknap,  late  Secretary  of  War,  that  the  demurrer  of  said  tVilliam  W.  Belknap 
to  the  replication  of  the  House  of  Kepresentatives  to  the  plea  to  the  jurisdiction  filed  by  said 
Belknap  be,  and  the  same  hereby  is,  overruled;  and,  it  being  the  opinion  of  the  Senate  that 
s^d  plea  is  insufficient  in  law,  and  that  said  articles  of  impeachment  are  sufficient  in  law,  it 
is  therefore  further  ordered  and  adjudg^  that  said  plea  be,  and  the  same  hereby  is,  overruled 
and  held  for  naught;"  which  judgment  thus  pronounced  shall  be  entered  upon  the  journal 
of  the  Senate  sitting  as  aforesaid. 

On  the  question  to  agree  thereto, 

Mr.  Thusman  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — ^yeas  35,  nays  22 3  as  follows: 

Yeas — ^Messra.  Bayard,  Bogy,  Bumside,  Cameron  of  Pennsylvania,  Caperton,  Cockrell, 
Cooper,  Davis,  Dawes,  Dennis,  Edmunds,  Goldthwaite,  Gordon,  Hamilton,  Kelly,  Kemau, 
Key,  McCreery,  McDonald,  Mazey,  Morrill  of  Vermont,  Norwood,  Sandolph,  Ransom,  Robert- 
son, Sargent,  Saulsbury,  Sherman,  Stevenson,  Thurman,  Wadleigh,  Wallace,  Whyte,  With- 
ers, and  Wright — 35. 

Nays — Messrs.  Allison,  Booth,  Bontwell,  Cameron  of  Wisconsin,  Christiancy,  Conkling, 
Cragin,  Eaton,  Ferr^,  Frelinghuysen,  Hamlin,  Harvey,  Howe,  Jones  of  Nevada,  Logan, 
McMUUn,  Morrill  of  Maine,  Oglesby,  Paddock,  Spencer,  West,  and  Windom — ^. 

Not  Voting — Messrs.  Alcorn,  Anthony,  Barnum,£Bruce,  Clayton,  Conover,  Dorsey, 
Hitchcock,  Ingalls,  Johnston,  Jones  of  Florida,  Menimon,  Mitchell,  Morton,  Pattesson,  and 
Sharon — 16. 

So  the  resolution,  as  amended,  was  agreed  to. 
On  motion  by  Mr.  Edmunds,  it  was 

Ordertd,  That  when  the  Senate  sitting  for  the  trial  of  in^peachment  adjourns  it  be  to 
Tharadaj  next  at  one  o*clock  p.  m. 

Mr.  Whtte  submitted  an  order,  which  was  considered  by  unanimous 
consent ;  fuid  the  same  having  been  amended  on  ,the  motion  of  Mr. 
Edmonds,  it  was  agreed  to,  as  tbllows  • 

Ordered,  That  each  Senator  be  permitted  to  file  his  opinion  in  writing  upon  the  question 
of  Jonsdiotion  in  this  ease  on  or  nefore  the  1st  day  of  Jaly,  187(5,  to  be  printed  with  the 
proceedings  in  the  order  in  which  the  same  shall  be  ueliyered,  and  the  opinions  pronounced 
ui  the  Senate  shall  be  printed  in  the  order  in  which  they  were  so  pronounced. 

On  motion  by   Mr.   GoNEXiNa,  (at  nine  o'clock   and  twentyfiye 
minutes  p.  m.,)  the  Senate  sitting  for  the  trial  of  the  impeachment 
adjoamed. 
16  B 
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OPINIONS  DELIVERED  IN  THE  DELIBERATION  OF  THE  SENATE  ON  THE 
QUESTION  RAISED  BY  THE  DEMURRER  OF  WM.  W.  BELKNAP,  THE  RE- 
SPONDENT, 

TO  THE  REPLICATION  OF  THE  HOUSE  OF  REPRESENTATIVES  TO  THE  PLEA  TO  THE  JCJRIS- 
DICTION  FILED  BY  THE  RESPONDENT,  VIZ  :  WHETHER  SAID  RESPONDENT  IS  LIABLE 
TO  BE  IMPEACHED  BY  THE  HOUSE  OP  REPRESENTATIVES  AND  TRIED  BY  THE  SENATE 
ON  IMPEACHMENT  FOR  ACTS  DONE  BY  HIM  AS  SECRETARY  OF  WAR,  NOTWITHSTAND- 
ING HIS  RESIGNATION  OF  THAT  OFFICE  BEFORE  HIS  IMPEACHMENT. 


•   OPINION  OF  MB.  Mcdonald. 

Delivered  May  15, 1876. 

Mr.  McDonald.  Mr.  President,  the  question  for  present  considera- 
tion before  the  Senate  sitting  as  a  coart  of  impeachment  is  whether  the 
respondent,  William  W.  Belknap,  is  amenable  to  trial  in  this  coart 
for  acts  done  aa  Secretary  of  War,  notwithstanding  his  resignation  of 
said  office,  and,  in  that  connection,  whether  the  motives  which  may 
have  inflaenced  him  to  resign  are  material  as  affecting  the  qnestion  of 
our  jurisdiction. 

The  brevity  of  the  constitutional  provisions  relating  to  impeach- 
ment and  the  absence  of  any  precedent  in  our  history  add  greatly  to 
the  difficulties  which  would  ordinarily  surround  a  question  of  so  much 
importance. 

In  the  first  article  of  the  Constitution — the  one  providing  for  the  or- 
ganization, prescribing  the  jurisdiction,  and  defining  the  powers  of  Con- 
gress— the  sole  power  of  impeachment  is  conferred  upon  the  House  of 
Eepresentatives,  and  the  Senate  is  invested  with  the  sole  power  to  try 
all  impeachments.  The  limitations  upon  the  powers  thus  conferred,  as 
contained  in  the  same  article,  are  '^  that  judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  removal  from  office,  and  disqualifica- 
tion to  hold  or  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States."  It  will  be  seen  that  these  are  limitations  upon  the  power  to 
punish,  and  not  upon  the  jurisdiction  of  the  court  to  hear  and  determine 
matters  that  may  be  the  subject  of  impeachment.  It  is  also  contended 
that  a  still  further  limitation  is  contained  in  section  4  of  article  2  of  the 
Constitution,  affecting  the  jurisdiction  of  this  court,  wherein  it  is  pro- 
vided that  the  "  President,  Vice-President  and  all  civil  officers  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  for,  and 
conviction  of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors.'' 
Inasmuch  as  this  section  is  found  in  that  article  of  the  Constitution 
which  creates  the  executive  and  administrative  department  of  the  Gov- 
ernment, and  is  designed  to  provide  a  mode  for  the  removal  of  such  offi- 
cers from  office,  if  it  limits  in  any  degree  the  general  powers  of  the  co- 
ordinate branch  of  Government  in  which  is  vested  the  sole  power  of  im- 
peachment, such  limitations  could  only  be  by  implication,  and  could  not 
be  held  to  cripple  those  powers  so  as  to  defeat  a  jurisdiction  that  had 
once  attached. 

At  the  time  these  meager  provisions  were  ingrafted  into  the  Constitu- 
tion it  cannot  be  claimed  that  the  framers  of  that  instrument  supposed 
they  were  conferring  an  undefined  and  undefinable  power.  On  the  con- 
trary, they  must  have  taken  it  for  granted  that  the  jurisdiction  they 
were  conferring  upon  the  House  of  Kepresentatives  and  the  Senate  in 
matters  of  impeachment  was  as  clearly  ascertainable  as  the  jurisdiction 
conferred  upon  the  Federal  courts  by  the  same  instrument  which,  by 
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* 

no  otber  coald  be  fsiven  to  thorn  and  at  the  same  time  carry  into  eflfect 
the  intent  of  its  framers.  But  there  is  another  consideration  that  is 
strongly  opposed  to  the  construction  that  is  claimed  by  the  counsel  for 
the  accused,  and  that  is  the  fact  that  judgments  in  impeachment  are  ex- 
<:iept6d  out  of  the  pardoning  power  conferred  by  the  Constitution  upon 
the  President  In  England  it  was  a  mooted  question  whether  a  pardon 
under  the  great  seal  was  pleadable  to  an  impeachment  by  the  Commons 
in  Parliament.  It  was  conceded  that  the  King  might  pardon  after  eon- 
Tiction,  but  it  wbq  claimed  that  he  could  not  arrest  the  proceedings 
pending  the  trial  by  Parliament.  This  question,  so  far  as  England  was 
eonceraed,  was  put  at  rest  by  express  provisions  in  the  act  of  settlement 
adopted  and  passed  in  the  reign  of  William  of  Orange,  and  was  one  of 
the  results  of  the  great  revolution,  by  which  it  was  expressly  provided 
that  DO  such  pardon  was  pleadable.  The  framers  of  our  Constitution 
nndonbtedly  bad  this  feature  of  the  British  constitution  in  view  when 
they  withheld  from  the  Chief  Executive  all  power  over  the  proceedings 
and  judgments  of  this  court  in  matters  of  impeachment,  and  thus  ren- 
dered it  certain  that  official  offenders  liable  to  the  penalties  provided  for 
official  crime,  so  far  as  those  penalties  were  political,  could  not  escape 
the  eoDsequences  of  their  official  misconduct,  the  chief  of  which  is  to 
divest  the  offender  of  his  political  capacity  for  all  time.  But  if  this  ix)- 
litical  incapacity  can  be  avoided  by  simple  resignation^  then  the  safe- 
goards  provided  againnt  such  a  result  are  wholly  inefficient. 

Eotataining  these  views,  I  must  of  necessity  hold  that  the  plea  of 

tbe  accused  to  the  jurisdiction  of  this  court  is  not  sufficient  in  law,  and 

tfaatthe  trial  may  proceed  against  him  on  its  merits,  notwithstanding 

ibe  facts  set  np  in  bis  plea.    It  also  follows  from  the  views  that  I  have 

steady  expressed  that  the  motives  which  may  have  induced  him  to  re- 

sgu  bis  office  are  wholly  immaterial. 


OPINION  OP  MR.  THURMAN. 

Delivered  May  15, 1376. 

"Mr.  THTJiiMA.3i.     Mr.  President,  the  Constitution  provides  (article  1, 

%H;tion  2,  paragraph  5)  that  the  House  of  Representatives  '<  shall  have 

^8o\e  power  of  impeachment;"  and  (same  article,  section  3,  paragraph 

^  that  ^  the  Senate  shall  hava  the  sole  power  to  try  all  impeachments." 

The  terms  "  impeachment,"  *•  bill  of  attainder,"  "  ex-post-facto  law,"  "re- 

jmeres,"  "pardons,"  "cases  in  law  and  equity,"  "cases  of  admiralty 

and  maritime  jurisdiction,"  "crimes,"  "piracy,"  "felony,"  and  "jury," 

are  all  found  in  the  Constitution ;  but  there  is  no  definition  of  either  of 

them  in  that  instrument.    Nor  was  any  definition  necessary,  for  each 

of  these  terms  had,  when  the  Constitution  was  framed  and  adopted,  a 

Mnite  legal  signification ;  and  this  known  signification  must  be  given 

to  it,  unless  the  context  requires  it  to  be  limited  or  modified.    We  are 

tlios  brought  to  the  inquiries : 

First.  What  was  the  legal  signification  of  the  technical  term  "im- 
peachment" when  the  Constitution  was  adopted  f 

SecMHid.  Is  that  legal  signification  limited  or  modified  by  anything 
fomid  in  the  Constitution  f 

To  answer  the  first  question,  we  must  have  recourse  to  the  sources  of 
the  common  and  parliamentary  law  in  English  jurisprndence  and  his- 
torr;  for  no  impeachment  trials  in  America,  nor  any  constitutional 
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provisions  of  the  States,  or  charters  of  the  colouies,  had  established,  be- 
fore the  adoption  of  the  Constitution,  a  meaning  of  the  term  '^impeach- 
ment" pecnliar  to  America,  or  in  any  wise  different  from  the  significa- 
tion given  to  the  term  in  the  jurisprudence  of  the  mother  country. 
Indeed,  no  case  of  a  trial  upon  impeachment,  in  America,  prior  to  the 
adoption  of  our  Constitution,  has  been  pointed  out. 

Turning,  then,  to  English  jurisprudence,  we  find  that  an  impeachment 
is  an  accusation  against  an  individual  preferred  by  the  House  of  Com- 
mons and  tried  by  the  House  of  Lords;  that  it  was  in  existence  as  early 
as  the  year  1376,  and  has  been  frequently  resorted  to,  especially  in  the 
seventeenth  and  eighteenth  centuries,  for  the  punishment  of  great  of- 
fenders; that  ''all  the  King's  subjects  are  impeachable,"  whether  in  or 
out  of  office,  but  that  the  procedure  has  with  very  few,  if  any,  exceptions 
been  confined  to  cases  of  official  malfeasance  or  misfeasance,  or  of  abose 
of  franchises  or  privileges  granted  by  the  Crown. 

In  W6oddesson's fortieth  lecture,  Entitled  "Of  parliamentary  impeach- 
ments," delivered  a  few  years  before  the  formation  of  our  Constitution, 
and  with  which,  it  is  probable,  the  most  of  the  framers  of  the  Constitu- 
tion were  familiar,  it  is  said : 

It  18  certain  that  magistrates  and  officers  intmsted  'with  the  administration  of  pnhlie  affairs 
may  ahuse  their  delegated  powers  to  the  extensive  detriment  of  the  commnnity,  and  at  the 
same  time  in  a  manner  not  properly  cognizable  before  the  ordinary  tribunals.  The  inflaence 
of  snch  delinquents  and  the  nature  of  such  offenses  may  not  unsuitably  engage  the  authority 
of  the  highest  court  and  the  wisdom  of  the  sagest  assembly.  The  Commons,  therefore,  as 
the  grand  inquest  of  the  nation,  become  suitors  for  penal  justice,  and  they  cannot  consiatently 
either  with  their  own  dignity,  or  with  safety  to  the  accused,  sue  elsewhere  but  to  those  'who 
share  with  them  in  the  legislature.     On  this  policy  is  founded  the  origin  of  impeachments » 

And  again : 

All  the  King*8  subjects  are  impeachable  in  Parliament  *  •  •  Such  kinds  ofmisdred, 
hovDfver,  as  peculiarly  injure  the  lommonwealth  5y  the  abuse  of  high  offices  of  trust  are  the  moti 
proper f  and  have  been  the  most  usual  grounds  for  this  kind  of  prosecution.  Thus,  if  a  lord 
chancellor  be  guilty  of  bribery  or  of  acting  grossly  contrary  to  the  duty  of  his  office,  if  the 
judges  mislead  their  sovereign  by  unconstitutional  opinions,  if  any  other  magistrate  attempt 
to  subvert  the  fundamental  laws,  or  introduce  arbitrary  power,  these  have  been  deemed  cases 
adapted  to  parliamentary  inquiry  and  decision.  So  when  a  lord  chancellor  has  been  thought 
to  have  put  the  seal  to  an  ignominious  treaty,  a  lord  admiral  to  neglect  the  safeguard  of  the 
sea,  an  embassador  to  betray  his  trust,  a  privy  councilor  to  propound  or  support  pemicions 
and  dishonorable  measures,  or  a  confidential  adviser  of  his  sovereign  to  obtain  exorbitant 
grants  or  incompatible  employments,  these  imputations  have  properly  occasioned  impeach- 
ments ;  because  it  is  apparent  how  little  the  ordinary  tribunals  are  calculated  to  take  cog^- 
nizance  of  such  offenses,  or  to  investigate  and  reform  the  general  polity  of  the  state. 

Such  was  the  state  of  the  English  law  when  our  Constitution  was 
adopted.  Impeachment  was  resorted  to,  not  for  the  punishment  of 
ordinary  crimes  cognizable  by  the  ordinary  criminal  courts,  but  to  punish 
official  misconduct  or  abuses  of  public  trust.  It  is  true  that  some  acts 
of  official  misconduct  and  some  abuses  of  public  trust  were  punishable 
in  the  ordinary  courts;  but  this  fact  did  not  deprive  Parliament  of  the 
jurisdiction  to  punish  them,  in  its  discretion,  by  the  process  of  impeach- 
ment. 

It  follows  that,  if  the  usual  legal  signification  of  the  term  'impeach- 
ment"  that  obtained  when  the  Constitution  was  adopted  is  to  be  followed, 
General  Belknap  is  subject  to  the  jurisdiction  of  the  Senate  upon  the 
articles  preferred  against  him.  He  is  charged  with  grave  miscondact 
and  corioiptiou  while  in  office,  and  he  cannot  escape  the  jurisdiction  of  the 
House  to  impeach  and  the  Senate  to  try  by  a  resignation  of  his  office,  if 
the  common-law  definition  of  impeachment  is  to  prevail.  That  the  expira- 
tion of  the  official  term  of  the  offender,  whether  by  resignation  or  other- 
wise, does  not  put  an  end  to  this  jurisdiction  is  shown  by  several  cases, 
and  notably  by  those  of  Hastings  and  Melville. 
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We  are  next  to  inqaire  whether  the  Gonstitation  limits  or  modifies 
the  impeachment  known  to  the  common  law.  In  some  important  par- 
dcnlars  it  does  alter  and  modify  it. 

First  In  England  the  chief  execative  magistrate  is  not  impeachable. 
Under  oar  Constitntion  he  is. 

Second.  In  England  all  the  Queen's  subjects  are  impeachable.  In  the 
Uoited  States,  Blount's  case  seems  to  hold  that  impeachment  is  confineil 
to  treason,  bribery,  or  other  high  crimes  and  misdemeanors  of  civil 
officers,  (the  President  and  Vice-President  included,)  leaving  military 
and  naval  officers  to  be  dealt  with  by  martial  law. 

Third.  Peers  are  not  under  oath  as  judges  when  sitting  as  a  court  of 
impeachment.    Senators  are. 

Fonrth.  In  the  House  of  Lords  a  majority  convicts.  In  the  Senate  a 
''concurrence  of  two-thirds  of  the  members  present"  is  necessary  to  a 
conviction.    (Constitution,  article  I,  section  3,  paragraph  6.) 

Fifth.  The  punishment  to  be  inflicted  by  the  House  of  Lords  may  ex- 
tend to  fine,  imprisonment,  corporal  chastisement,  loss  of  limb,  or  even 
of  life,  according  to  the  law  of  the  land ;  for  it  must  be  secundum  non 
ultra  legem.  (Selden's  Judicature,  168, 171 ;  Jefferson's  Manual,  287.) 
Bat  nnder  our  Constitution — 

Jadi'Doent  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
and  disqaalificatiou  to  hold  and  enjoy  any  office  of  honor,  trust,  or  pro6t  under  the  United 
Sutei;  bat  the  party  convicted  shall  nevertheless  be  liable  and  subject*  to  indictment,  trial, 
radgmeot,  and  punishment,  according  to  law.  (Constitution,  article  1,  section  3|  para- 
graph 7.) 

Sixth.  The  King's  pardon  cannot  be  pleaded  in  bar  of  an  impeach- 
ment; but  after  conviction  and  judgment  he  may  pardon.  The  presi- 
dential power  to  pardon  does  not  extend  to  cases  of  impeachment  at  all ; 
and,  consequently,  his  pardon,  however  effectual  to  prevent  punishment 
in  the  ordinary  courts,  cannot  be  pleadeil  in  bar  of  an  impeachment,  or 
relieve  the  convicted  offender  from  the  sentence  pronounced  by  the 
Senate. 

Id  all  these  particulars,  except  the  second,  the  changes  made  by  the 
(bnstitation  are  apparant,  and  that  suggested  by  the  second  particu- 
lar seems  to  be  established  by  Blount's  case. 

Bnt  it  has  been  earnestly  contended  that  it  makes  another  and  sweep- 
ing change,  namely,  that  it  confines  impeachment  to  cases  where  the 
aecnsed  is  in  the  office  which  he  has  abused  at  the  time  of  his  impeach- 
ment, conviction,  and  sentence  ^  and  that,  consequently,  if  at  any  time 
before  sentence  he  resign,  the  jurisdiction  of  the  Senate  is  at  an  end, 
and  no  judgment  can  be  pronounced  against  him. 

A  proposition  that  makes  the  jurisdiction  of  the  Senate  depend  uik>u 
the  will  of  the  accused,  that  would  practically  annihilate  the  power  of 
impeachment  in  all  cases  of  guilt  clearly  provable,  and  leave  it  to  exist 
in  those  cases  only  that  furnish  no  reason  for  its  exercise,  namely,  cases 
in  which  guilt,  if  it  exist,  cannot  be  proved,  or  cases  in  whiAh  there  19 
no  ^ilt  at  all,  is  not  to  be  admitted,  unless  the  terms  of  the  Constitution 
are  so  explicit  that  it  cannot  reasonably  be  denied. 

The  constitutional  provisions  cited  in  support  of  the  proposition  are 
the  following : 

Judgment  in  canes  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
lad  d^Qslification  to  bold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
Stites ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  tiial, 
mrnoeot  and  punishment,  accordins^  to  law.     (Article  I,  section  3,  paragraph  7.) 

The  President,  Vice-President  and  all  civil  officers  of  the  United  States,  siiall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
oisdmeanors.    (Article  2,  section  4.) 
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It  is  argaed  tbat  this  latter  section  is  a  designation  of  tbe  persons  who 
are  subject  to  impeacbment,  and  tbat  tbey  are  all  persons  in  office;  and 
that,  consequently,  no  jurisdiction  in  impeacbment  can  exist  against  a 
person  not  in  office.  And  it  is  furtber  argued  in  support  of  this  view 
tbat  botb  tbe  cited  provisions  contemplate  a  judgment  of  removal  from 
office  in  every  case  of  conviction,  and  therefore  negative  tbe  idea  of  a 
judgment  against  a  person  not  in  office.  And  it  is  furtber  said  that  the 
object  of  tbe  impeachment  is  to  get  rid  of  a  corrupt  or  dangerous  officer, 
and  that  when  bis  term  of  office  expires,  whether  by  resignation  or ' 
otherwise,  that  object  is  accomplished,  and  there  is  no  reason  left  for  his 
impeachment. 

And  it  is  furtber  contended  tbat  tbe  clauses  granting  the  power  of 
impeachment  ought  to  be  strictly  construed,  because  they  are,  as  it  is 
said,  in  derogation  of  tbe  provisions  of  the  fifth  and  sixth  articles  of 
amendment  to  the  Constitution  relating  to  criminal  proceedings.  These 
are,  in  brief,  the  grounds  upon  which  tbe  proposition  in  question  is  ad- 
vocated, and  which,  it  is  claimed,  fully  sustain  it.  It  is  not  pretended 
that  any  provision  of  the  Constitution  explicitly  denies  the  power  to 
impeach  after  the  close  of  the  offender's  official  term,  but  such  a  denial 
IS  sought  to  be  established  by  argument  and  inference. 

Tbe  question  then  arises,  is  the  inference  thus  drawn  a  necessary  one  f 
For  if  it  is  not,  it  cannot  with  reason  be  contended  that  it  ought  to  pre- 
vail, in  view  of  tbe  consequences  already  stated  that  would  result  from 
it.  The  grant  of  power  to  the  House  to  impeach  and  to  the  Senate  to 
try  all  impeachments  is  clear,  and  cannot  be  frittered  away  or  essentially 
limited  by  subsequent  provisions  supposed  to  be  repugnant,  unless  the 
re))ugnancy  is  manifest.    (Faw  vs.  Marsteller,  2  Cranch,  10.) 

I  do  not  contend  tbat  the  well-known  doctripe  relating  to  repeals  by 
implication  on  account  of  repugnancy  obtains  in  construing  tbe  several 
provisions  of  tbe  Constitution ;  but  I  do  contend  tbat  all  its  provisions 
must,  if  possible,  be  interpreted  so  as  to  be  in  harmony  with  each  otiier, 
and  that,  where  it  contains  a  grant  of  power  in  clear  and  unambiguous 
terms,  other  provisions  are,  if  possible,  to  be  construed  so  as  to  be 
consistent  with  such  grant.  And  hence,  if  any  provision  is  capable  of 
two  interpretations,  one  of  which  is  consistent  and  the  other  inconsistent 
with  such  dear  grant  of  power,  the  former  is  to  be  pr^erred.  And  here 
let  me  observe  tbat  this  rule  in  nowise  militates  against  the  doctrine 
that,  the  (Government  being  one  of  delegated  powers,  the  Constitution 
ought  to  be  strictly  construed.  I  agree  tbat  it  ought  to  be  strictly  con- 
strued ;  but  a  strict  construction  is  one  thing,  and  a  construction  tbat 
annihilates  or  practically  destroys  one  of  its  plain  provisions  is  quite 
another  thing.  The  former  preserves  the  instrument  it  its  integrity  ac- 
cording to  the  intent  of  those  who  framed  and  tboee  who  adopted  it,  but 
the  latter  disregards  that  intent  and  performs  an  office  of  destruction 
and  not  of  interpretation. 

Bearing  these  principles  in  mind,  let  us  turn  to  tbe  provisions  relied 
on  by  tbe  defense,  and  see  whether  they  are  necessarily  repugnant  to  the 
previous  general  grant  of  power  to  prefer  and  try  impeacbmeuts,  or 
whether  tbey  may  be  interpreted  in  harmony  with  that  grant. 

Tbe  first  of  these  provisions  is  tbat  already  quoted,  to  wit : 

Jad^ment  in  cases  of  inpeachmetit  sball  not  extend  furtber  than  to  removal  fi-om  office, 
and  disqualification  to  bold  and  enjoj  any  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  tbe  part j  conyieted  shall  nerertheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment  acccording  to  lanr. 

Tbe  most  obvious  as  well  as  the  literal  interpretation  of  tbis  provision 
confines  it  to  tbe  subject  of  judgment.    Its  obvious  intent  was  to  deprive 
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tbe  Senate  of  tbe  large  discretionary  power  exercised  by  the  House  of 
1x1^8  in  tbe  infliction  of  panishment,  and  to  leave  to  tbe  ordinary  courts 
of  justice  the  x)ower  to  inflict  those  punishments  which  affect  the  prop- 
erty, liberty,  or  life  of  the  accused.  In  this  it  is  a  great  improvement 
upon  the  impeachment  of  the  common  law  by  removing  from  the  pro- 
cedore  ^e  possibility  of  those  abuses  by  which  it  had  too  often  been 
tarnished  and  disgraced.  There  is  not  a  word  in  the  provision  that 
necessarily  toaebes  any  jurisdiction  of  tbe  Senate,  except  its  jurisdiction 
to  punish*  There  is  not  a  word  in  it  that  literally,  or  by  reasonable  in- 
tendment,  makes  removal  from  office  a  necessary  part  of  the  sentence. 
If  tbe  aecused  be  in  c^ce,  the  judgment  may  be  removal  without  dis- 
qnslificatien,  or  both  removal  and  disqualification.  If  he  be  out  of  office, 
there  can  be  no  effective  sentence  of  removal,  but  there  may  be  a  judg- 
ment of  disqualification. 
The  remaining  clause  to  be  considered  is  section  4  of  article  2 : 

The  PresideDt,  Yice-Presicfont  and  all  civil  oflicera  of  the  Unitod  StatM,  iihall  be  removed 
froBoflioe  oo  ia^eaobment  for,  and  convicUoa  of,  trea*iOD,  bribery,  or  otber  high  crimes  aud 


At  first  view  it  might  seem  that  this  section,  like  the  provision  jast 
remarked  upon,  relates  wholly  to  the  judgment  to  be  pronounced,  and 
that  its  sole  purpose  is  to  make  removal  from  office  a  n^'.cessary  part  of 
tbe  sentence.  But  it  seems  to  have  been  considered  in  Blount's  case  that 
its  scope  is  not  thus  restricted,  and  that  other  objects  were  also  intended 
and  are  accomplished  by  it.  The  Senate  in  that  case,  whether  correctly 
ornotitis  unnecessary  now  to  decide,  seems  to  have  considered  tbe  sec- 
tion as  an  enumeration  of  tbe  causes  for  which  an  impeachment  will  lie, 
and  of  the  persons  wbo  commit  the  impeachable  offense. 

By  this  interpretation  impeachment  is  confined  to  the  treason,  bribery, 
orother  high  crimes  and  misdemeanors  of  persons  in  civil  office.  But 
thera  is  not  a  word  in  the  section  that  expressly  or  by  necessary  intend- 
ment prescribes  the  time  when  impeachment  may  be  instituted.  Full 
effect  is  given  to  it  when  we  say  that  the  crime  must  be  committed  wbile 
the  person  is  in  office,  and  tbat,  if  he  remain  in  office  at  the  time  of  his  con- 
vij^on,  he  must  be  removed.  But,  whether  in  or  oat  of  office  at  the  time 
of  impeachment,  he  is  liable  to  a  sentence  of  disqualificatioit  to  hold  office 
which  he  cannot  escape  by  the  expiration  of  his  official  tarm.  The  lan- 
guage, *'The  President,yice-Preeidentand  all  civil  officers  of  the  United 
States,^  does  not  import  that  the  persoBS  holding  these  offices  are  to  be 
impeached  as  officers.  It  is  theperson  who  is  impeached,  and  aU  the  sec- 
tion requires  is  that  he  shall  have  held  the  office  when  he  committed  the 
crime.  The  moment  he  commits  it  he  becomes  liable  to  impeachment, 
and  tbe  ConstitBtion  interposes  no  bar  in  tiie  nature  of  a  statute  of  limit- 
ations, either  by  the  expiration  of  his  term  of  office  or  otherwise,  to  pre- 
vent his  punishment.  His  official  character  may  be  gone,  but  the  crim- 
inal remains,  and  his  disqualification  may  be  as  proper  after  as  before  he 
held  official  position. 

This  view  might  be  illustrated  by  a  reference  to  many  criminal  stat- 
utes designed  for  the  punishment  of  official  misconduct,  under  which 
tbe  crime  must  of  course  be  committed  by  a  person  in  office,  but  the  in- 
dictment and  punishment  may  be  after  the  close  of  his  official  term. 
Some  of  these  statutes  were  read  in  the  argument  of  this  cause,  and  oth- 
ers will  no  doubt  be  referred  to  by  Senators.  I  will  merely  cite  one : 
Bevised  Statutes  United  States,  sections  5501, 5502,  5503,  5504. 

The  interpretation  I  have  given  to  the  Oonstitution  gives  full  effect  to 
€Tery  clause  in  it,  and  makes  every  provision  harmonize  with  every  other 
provision.    The  interpretation  contended  for  by  the  defense  makes  the 
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clauses  discordant  and  repugnant,  and  reduces  the  pn^eat  and  solemn 
remedy  of  impeachment,  designed  for  the  protection  of  the  Government 
and  people  against  official  crime  and  corruption,  to  a  miserable  absurd- 
ity. It  introduces  an  anomaly  unknown  to  civilized  man — the  doctrine 
that  it  belongs  to  the  criminal,  and  not  to  the  Government  whose  laws  he 
has  offended  and  whose  trust  he  has  abused,  to  say  whether  he  shall  be 
punished  for  his  crimes. 

It  is  vain  to  say  that  removal  from  office  is  the  sole  object  of  impeach- 
ment, when  the  Constitution  itself  authorizes  a  sentence  of  disqualifica- 
tion that  may  be  as  properly  pronounced  against  the  man  who  has  left 
office  as  against  him  who  clings  to  it.  It  is  vain  to  say  that  impeach- 
ment is  contrary  to  the  spirit  of  the  Constitution,  since  it  is  provided  for 
in  the  Constitution  itselfl  It  is  vain  to  say  that  it  is  liable  to  abuse,  for 
that  argument,  if  admitted,  would  take  from  Government  all  its  powers, 
since  there  is  no  one  of  them  that  is  not  thus  liable.  It  is  vain  to  say 
that  it  may  be  employed  to  harass  and  tyrannize  over  private  men  who 
have  ceased  to  hold  office,  for  the  mode  of  procedure  itself  negatives  the 
probability — nay,  almost  the  possibility — of  its  being  thus  prostituted, 
to  say  nothing  of  the  influence  of  public  opinion  that  would  inevitably 
condemn  such  an  attempt. 

A  distinguished  English  jurist  has  described  it  as  ^'  a  safeguard  of 
public  liberty  well  worthy  of  a  free  country  and  of  so  noble  an  institutioD 
as  a  free  Parliament."    (May's  Parliamentary  Practice,  chapter  23.) 

Hallam  says : 

Middlesex  was  UDaoimously  convicted  by  the  Peers.  His  impeachment  was  of  the  hifi^h- 
est  moment  to  the  Commons,  as  it  restored  forever  that  salutary  constitvtioual  right  which  the 
single  precedent  of  Lord  Bacon  mig^ht  have  been  insufficient  to  establish  againfrt  the  minis- 
ters of  the  Crown.    (1  Constitutional  History,  372.) 

And  again : 

The  Commons  had  now  been  engaged  for  more  than  twenty  years  in  a  straggle  to  restore 
and  to  fortify  their  own  and  their  fellow-subjects*  liberties.  They  had  obtained  in  this  pe- 
riod bat  one  lei^slatiye  measure  of  importance — ^the  late  declaratory  act  against  monopo> 
lies ;  but  they  had  rescued  from  disuse  their  ancient  right  of  impeachment.    (Idem,  373.) 

Our  fathers,  like  their  English  ancestors,  regarded  impeachment  as  ar 
"  safeguard  of  public  liberty,''  and  therefore  provided  for  it  in  the  Con- 
stitution, and  so  general  has  been  this  opinion,  and  so  proper  has  im- 
X)eachment  been  considered  for  the  repression  of  official  corruption,  that 
nearly  every  State  constitution  ever  framed  in  the  United  States  haa 
also  provided  for  it. 

It  follows  from  what  I  have  said  that,  in  my  opinion,  the  articles  of 
impeachment  are  sufficient  in  law,  and  do  not  need  any  support  from 
the  matters  alleged  in  the  subsequent  pleadings  of  the  House  of  Bepre- 
sentatives;  and  that  the  plea  to  the  jurisdiction  of  the  defendant  is  in- 
sufficient, and  ought  to  be  overruled,  and  an  order  of  respondeat  ouster 
be  entered. 


OPINION  OF  MR.  WALLACE. 
Delivered  May  15, 1876. 

Mr.  AVallace.  The  first  question  presented  by  the  order  of  the  Sen- 
ate  is:  Is  General  Belknap  amenable  to  trial  by  impeachment  for  acts 
done  as  Secretary  of  War,  notwithstanding  his  resignation  of  said 
office? 


TRIAL   OP   WILLIAM   W.   BELKNAP.  251 

The  proper  eolation  of  this  question  depends  upon  what  is  the  trae 
meaoiDg  of  those  provisions  of  the  Constitution  of  the  United  States 
wbicb  vest  the  power  of  impeachment  and  regulate  its  exercise. 

They  are  as  follows: 

First,  **The  House  of  Representatives  •  •  •  shall  have  the  sole 
power  of  impeachment."    (The  last  clause  of  section  2,  article  1.) 

The  Senate  sbftU  have  the  sole  power  to  try  all  impeachments.  When  sitting  for  tliat  par- 
poie,  tbej  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is  tned, 
tlie  Chief- Justice  shall  preside:  and  no  person  shall  be  convicted  without  the  concurrence 
of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
aod  disqualification  to  hold  and  enjoj  any  office  of  honor,  tmst,  or  profit  under  the  United 
States:  out  the  partj  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
j»|^nt  and  punishment,  according  to  law.    (Last  two  clauses  of  section  3,  article  1.) 

The  President  shall  have  power  to  grant  reprieves  and  pardons  for  offenses  afrainst  the 
United  States,  except  in  cases  of  impeachment.     (First  clause  of  section  2,  article  2.) 

The  President,  Vice-President  and  all  civil  officers  of  the  United  8tat«s,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors.    (Section  4,  article  2.) 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury.  (Last  clause 
of  section  2,  article  3.) 

The  Constitution  is  a  frame  of  government,  it  is  not  a  penal  statute. 
It  is  not  to  be  construed  strictly,  but  it  is  to  i>e  so  interpreted  that  the 
great  objects  contemplated  in  the  enumerated  powers  given  to  the  gov- 
ernment it  creates  may  be  attained.  Each  of  the  departments  created, 
all  of  the  powers  specifically  granted^  are  rounded,  complete,  and 
anthoritative.  No  halting  opinions,  no  half-way  grant  of  power,  no 
nerveless,  weak,  and  impotent  authority  were  vested  by  it  in  any  case 
io  which  it  expressly  granted  control  to  any  of  its  departments.  What- 
ever was  necessary  to  the  perfect  use  of  the  power  specifically  given  is 
necessarily  implied  therefrom.  These  results  naturally  flow  from  the 
iact  that  the  pf^ple  created  a  government  independent  and  self-exist- 
ing, and  enumerated  its  powers;  and  it  jnst  as  logically  follows  that  in 
the  vast  field  in  which  they  gave  it  no  power,  the  States  and  the  people 
are  the  depositaries  thereof.  When  it  declares  that  ^^  the  executive  power 
shall  be  vested  in  a  President  of  the  United  States,"  it  is  implied  that 
^  things  necessary  to  the  complete  exercise  of  that  power  were  thereby 
granted  to  that  office,  subject  only  to  the  limitations  of  the  Constitution 
itself  When  it  declares  that  ^^  the  judici4il  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Court,"  &c.,  it  implied  that  all  things 
necessary  to  the  full  exercise  of  that  power  were  thereby  granted  to  that 
tribanal,  qualified  only  by  the  limitations  of  the  instrument  itself.  As 
great  powers  of  the  Government  created,  they  were  complete  within  the 
domain  of  authority  granted.  So,  too,  when  the  Constitution  declares 
that  ^Hhe  House  of  Eepresentatives  shall  have  the  sole  power  of  im- 
peachment^ and  that  ^Hhe  Senate  shall  have  the  power  to  try  all  im- 
peachments," it  implied  all  of  the  powers  essential  to  the  complete  exer- 
cise of  the  authority  granted,  subject  only  to  the  limitations  imposed 
npon  that  authority  by  the  instrument  itself.  As  the  words  "executive 
power"  or  "judicial  power"  have  defined  and  distinct  meaning  under 
OQT  system  of  laws  and  precedents,  so  the  power  of  impeachment 
thereby  given  had  a  defined  and  distinct  meaning. 

Webster  defines  the  word  "to  impeach"  thus:  "To  cite  before  a 
tribanal  for  judgment  of  official  misconduct."  This  meaning  is  clearly 
the  proper  one,  as  applied  to  the  proceeding  either  in  Parliament  or  here. 
Forcentaries  in  England  it  was  used  as  a  means  of  judgiug  and  punish- 
ing o;Jicial  crime,  and  in  very  rare  instances  was  it  used  upon  private 
persons.    It  has  never  been  used  in  thi^  country  or  understood  to  apply 
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to  tbe  trial  or  panisbment  of  citizens  for  personal  crime  as  distingnished 
from  official  misconduct.  It  was  tbe  power  of  ^'citing  before  a  tribunal 
for  judgment  of  official  misconduct '^  wbicb  came  to  us  wiUi  our  system 
of  jurisprudence  from  England,  and  tbis  is  wbat  our  Constitution  plainly 
implied  when  it  gave  'Hhe  power  of  impeachment.  If  we  trace  tbis 
power  through  tbe  early  history  of  the  colonies,  this  becomes  apparent 
Penn's  frame  of  government  in  1682,  in  the  reign  of  Charles  II,  gave  to 
us  of  Pennsylvania  open  courts,  presentment  by  a  grand  jury,  and  a 
fair  trial  by  a  jury  of  twelve  men,  as  near  as  may  be  peers  or  equals, 
while  at  the  same  time  it  gave  tbe  general  assembly  power  <<  to  impeach 
criminals  fit  to  be  there  impeached,''  and  it  vested  the  council  with  power 
to  give  ^<  judgment  upon  criminals  impeached,"  and  required  a  two^tbirds 
vote  for  their  conviction.  These  arc  the  very  elements  of  the  provisions 
of  the  Federal  Constitution  in  regard  to  impeachment.  Its  first  use  in 
Pennsylvania  was  in  1706,  when  the  house  impeached  James  Logan, 
secretary  of  the  province,  for  his  conduct  in  public  atfairs  and  toward  the 
house  and  its  members. 

The  characteristics  and  proper  use  of  this  power  as  it  existed  and  be- 
came a  part  of  the  Federal  Constitution  are  plainly  shown  by  the  lan- 
guage of  the  first  constitution  of  the  commonwealth  of  Pennsylvania. 
It  was  adopted  by  the  convention  that  met  in  July,  1776,  of  which  Dr. 
Franklin  was  the  president.  The  whole  scope  and  purpose  of  the 
**  power  of  impeachment "  were  crystallized  in  that  instrument  when  it 
gave  to  the  house  the  power  to  '*  impeach  State  criminals"  only,  and  to 
the  president  and  bis  council  the  right  to  ^^  sit  as  judges  to  hear  and  de- 
termine on  impeachments,"  while  it  denied  them  the  power  of  pardon 
in  such  cases.  These,  coupled  with  the  distinct  declaration  that  ^^  every 
officer  of  State  J  whether  judicial  or  e^ecutive^  shall  he  liable  to  be  impeached  by 
thegeneralasaemblpeitf^ertcheninoffice  or  after  his  resignation  or  removal  for 
maladministration^^  clearly  define  what  the  freemen  of  at  least  one  State 
thought  this  power  was  when  the  Federal  convention  met.  Under  tbe 
constitutions  of  the  States,  as  they  stood  when  the  Federal  convention 
met  in  1787,  the  process  had  a  defined  and  distinct  meaning.  In  all 
of  them  in  which  the  subject  was  named,  nine  in  number,  the  house  was 
made  a  grand  inquest  to  impeach,  and  the  senate  or  council  or  the  senate 
and  the  j  udges  made  a  tribunal  to  try.  The  offenses  over  which  this  j  uris- 
diction  was  vested  were  official  misconduct,  maladministration,  corrup- 
tion in  office,  or  offenses  against  the  constitution,  or  some  or  all  of  them, 
and  the  power  of  pardon  after  conviction  was  denied  to  the  executive. 
All  of  them  were  plainly  embodied  in  the  Federal  Constitution.  Tbe 
provision  limiting  the  judgment  was  copied  from  the  words  of  the  con- 
stitutions of  New  York,  New  Hampshire,  and  Massachusetts,  and  that 
of  New  York  provided  for  the  removal  of  the  official  when  impeached 
and  for  filling  the  vacancy  until  be  was  acquitted  or  his  successor  was 
elected.  In  Virginia  and  Delaware  tbe  punishment  was  disability^ 
removalj  or  oilier  penalty^  while  in  Pennsylvania  and  South  Carolina  no 
punishment  was  named,  thus  demonstrating  that  there  were  then  other 
punishments  contemplated  than  mere  removal. 

Assuming,  then,  that  the  ^^power  of  impeachment,"  asitthen  existed, 
was  the  power  '<  to  cite  before  a  tribunal  for  judgment  of  official  mis- 
conduct," or,  as  we  of  Pennsylvania  wrote  it,  ''  to  cite  State  criminals 
while  in  office,  or  after,  before  a  tribunal  for  maladministration,"  it  now 
becomes  necessary  to  inquire  whether  tbis  authority,  full,  complete,  and 
rounded  as  it  then  existed,  given  by  the  Federal  Constitution  to  the 
House  to  cite  and  to  the  Senate  to  judge,  has  been  limited,  restricted, 
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or  8hom  of  auy  of  its  proportions  by  the  words  of  tbe  Gonstitntion 
itself. 

It  is  maDifest  tbat  tbe  last  clanse  of  section  3  of  article  1  limited  tbe 
power  to  punish  and  placed  a  barrier  in  tbe  way  of  tbe  infliction  of  any 
other  panishment  by  the  Senate  than  one  purely  political :  '<  Judgment 
shall  not  extend  further  than  to  removal  from  ofidce  and  disqualification  '^ 
to  hold  office.  It  is  equally  manifest  that  these  words,  even  in  their 
most  technical  sense,  do  not  limit  or  restrict  either  the  power  to  impeach 
or  to  try.  As  well  might  it  be  said  that  tbe  ordinary  limitation  of  tbe 
extent  of  punishment  prescribed  by  a  penal  statute  limited  the  power 
of  a  grand  jury  to  present  or  of  the  proper  court  to  try  an  offense  over 
which  at  common  law  it  had  jurisdiction.  But  it  is  argued  tbat  because 
this  limitation  as  to  tbe  extent  of  tbe  judgment  contains  both  removal 
imd  disqualification,  that  as  the  Senate  cannot  impose  both  penalties 
Qpon  one  who  is  not  in  office,  the  necessary  inference  is  that  we  can  only 
try  officials  during  their  term.  If  it  had  been  intended  to  limit  the 
power  to  impeach  to  so  narrow  a  field,  or  if  the  exercise  of  tbe  then  ex- 
isting view  of  this  subject  was  to  be  restricted  in  the  Federal  Gonstitu- 
tioD,  it  is  strange  that  such  a  limitation  should  be  left  to  inference  from 
labgaage  use4  in  defining  the  power  of  punishment  and  should  not  be 
expressly  declared  or  plainly  implied  from  the  terms  used  in  vesting  the 
power  to  impeach  or  to  try.  If  the  judgment  of  tbe  Senate  must  be 
both,  and  cannot  be  one  or  tbe  other,  and  if  these  clauses  of  tbe  Con- 
stitataon  are  to  be  strictly  construed,  we  are  placed  in  the  dilemma  of 
floding  no  one  upon  whom  this  judgment  of  disqualification  can  operate ; 
for  *^the  President,  Vice-President,  and  all  civil  officers  ihall  be  retnoved 
fnmqfficej'^  are  the  words  of  section  4  of  article  2,  and  this  is  tbe  only 
penalty  named  therein. 

By  this  latter  section  a  specific  punishment  is  imposed.  There  surely 
cannot  be  two  ponishments  for  the  same  offense  in  the  same  instrument^ 
and  hence  it  logically  follows  that  disqualification  cannot  be  imposed 
npon  any  of  the  ofiicials  nanved.  It  would  be  just  as  reasonable  to  argue 
that,  because  section  4,  article  2,'  declares  that  the  President  shall  be 
removed  and  euiits  to  say  that  he  shall  be  disqualified,  therefore  he  can- 
not be  disqualified,  as  it  is  to  argue  that  because  section  3,  article  1, 
names  two  ponishments,  we  must  impose  both  or  neither.  These  pro- 
Tinons  of  tihe  Constitution  need  no  such  absurd  construction.  The 
latter  clause  was  a  limitation  of  the  extent  of  punishment ;  tbe  former 
applied  the  principle  that  no  man  shall  be  punished  until  he  is  proved 
to  be  gailty,  and  was  inserted  to  preserve  in  his  hands  the  power  there 
vested  by  the  people  until  a  competent  tribunal  had  passed  upon  his 
gnilt  or  innocence,  as  well  as  to  declare  his  unfitness  and  compel  his 
removal  when  convicted.  These  clauses  are  descriptive  when  applied 
to  anything  else  than  their  plain  purpose,  and  both  of  them  leave  tbe 
^power  of  impeachment"  precisely  as  it  stood  when  ingrafted  on  the 
Constitution. 

The  fourth  section  of  article  2  is  a  limitation  upon  the  power  of  im- 
peachment so  far  as  to  prohibit  the  removal  from  office  before  convic- 
tion, but  it  does  not  pretend  to  restrict  the  authority  given  to  the  House 
and  Senate  in  any  other  manner.  It  describes  those  who  shall  be  pun- 
ished when  convicted,in  generalterms.  ^^ThePresident, Vice-President, 
suid  all  civil  offioers  shall  be  removed"  are  its  words,  but  the  command 
to  remove  tlie  President  when  convicted  does  not,  and  even  by  a  forced 
eonstmction  cannot,  prohibit  the  impeachment,  and,  upon  conviction, 
the  dUquaUfieatiafij  of  one  who  had  been  President,  for  official  crime,  if 
the  power  to  do  so  be  given  in  other  words  of  the  instrument.    Tbe  words 
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here  ased  are  not  apt,  no  necessary  implication  arises  from  the  whole 
sentence,  nor  does  a  general  view  of  all  these  provisions  reqaire  or  per- 
mit us  to  limit  the  express  grant  of  the  power  of  impeachment  by  this 
section. 

We  thus  reach  the  conclasion  that  the  wordi  of  the  Constitution,  taken 
in  their  plain  and  ordinary  meaning,  contain  no  restriction  of  or  limitation 
upon  the  ^^  power  of  impeachment "  as  it  existed  at  the  formation  of  the 
Constitution  and  entered  into  the  government  thereby  created  as  a  pos- 
itive and  valuable  authority. 

We  now  proceed  to  consider  the  eflfect  that  the  construction  contended 
for  by  the  defendant  would  have  upon  the  power  granted  and  the  gov- 
ernment created. 

It  is  apparent  from  what  has  been  already  said,  as  well  as  from  the 
description  of  the  leading  crimes,  ^^reason  and  bribery,"  and  of  the 
officials  to  be  punished  as  the  highest  in  the  state,  ^<  the  President  and 
Vice-President,'^  that  the  objects  to  be  attained  by  the  use  of  the  power 
granted  were  the  preservation  of  the  integrity  and  purity  of  the  Govern- 
ment from  the  temptations  that  surround  those  in  power  and  the  per- 
petual banishment  from  power  of  those  who  had  betrayed  or  dishonored 
it.  Official  fidelity  and  official  honesty  were  the  ends  sought.  Forfeiture 
of  official  power  and  denial  of  the  right  to  enjoy  the  marks  of  confidence 
of  their  fellows  were  the  penalties  which  were  meted  to  those  crimes  that 
in  former  times  or  in  despotic  governments  were  avenged  by  the  knout, 
the  bowstring,  or  the  dripping  ax  of  the  headsman.  But  the  defendant 
argues  that  if  the  corrupt  official  or  the  traitorous  embassador  do  but 
resign  his  place  before  he  is  impeached,  these  penalties  are  useless  and 
the  power  of  disqualification  is  gone.  Such  an  argument  absolutely 
destroys  the  power  of  punishment  with  disqualification,  for  the  guilty 
official  will  always  resign  to  escape  the  consequences  of  his  crime,  and 
when  he  has  resigned  he  is  beyond  the  arm  of  the  law.  So  absurd  and 
fatuitons  a  result  demonstrates  the  fallacy  of  the  argument. 

It  is  urged  that  unless  this  construction  be  placed  upon  the  Consti- 
tution, impeachments  may  follow  during  his  whole  life  any  one  who  has 
held  office,  and  that  the  passions  of  political  factions  will  use  this  weapon 
to  avenge  themselves  upon  their  adversaries.  It  is  always  safe  to  trust 
the  people.  They  will  not  approve  or  authorize  an  unjust  or  improper 
use  of  this  power,  and  the  keen  sense  of  parties  as  to  their  approval  or 
disapproval  will  be  a  sufficient  restraint  upon  those  who  have  power  in 
their  attempt  to  punish  for  venial  offenses  those  who  have  lost  it  If  an 
officer  has  been  corrupt  his  crime  should  follow  him.  If  he  has  prosti- 
tuted his  high  place  for  gain  or  betrayed  his  country,  no  statute  of  lim- 
itations can  be  or  ought  to  be  interposed  for  his  protection.  A  rigid  rule 
of  official  accountability  is  imperatively  demanded  in  the  public  service. 
Proofs  of  this  fact  are  now  abundant,  and  our  highest  duty  to  the  state 
demands  the  enforcement  of  every  mode  of  compelling  official  fidelity. 
He  who  owes  the  Government  a  debt  has  no  presumption  of  payment  in 
his  favor.  The  statute  of  limitations  does  not  run  against  the  state.  So 
he  who  owes  the  Government  and  the  people  faithful  and  honest  perform- 
ance of  the  duties  his  trust  clothes  him  with,  should  have  no  statute 
or  construction  for  his  protection.  He  takes  the  office  with  its  grave 
responsibilities,  and  only  with  his  life  can  those  responsibilities  be  shaken 
off.  The  close  of  his  official  term  does  not,  and  it  ought  not  to  shield  the 
political  criminal.  The  Constitution  has  no  limitations  for  the  immunity 
of  any  such  offenders,  but  it  demands  of  all  its  officials  purity,  honesty, 
and  fidelity,  and  it  is  plain  enough  and  strong  enough  to  enforce  its  de- 


TRIAL   OP   WILLIAM   W.    BELKNAP.  255 

mands  at  all  times  and  apon  every  class  of  those  who  enjoy  its  high 
places. 

The  coDstraction  claimed  by  the  defendant's  coansel,  if  tested  by  the 
action  of  those  who  made  the  Constitution  and  administered  the  Gov- 
^TDDient  np  to  1867,  would  also  have  the  effect  of  utterly  ignoring  the 
denial  to  the  President  of  the  power  of  pardon  in  cases  of  impeachment. 
The  first  clause  of  section  2,  article  2,  expressly  denies  to  the  President 
this  right,  and  yet  for  nearly  eighty  years  the  exercise  of  the  power  of 
removal  was  the  exercise  of  the  pardoning  power,  and  that,  too,  the  most 
odioos  and  dangerous  form  of  that  power — a  previous  pardon.  Until 
the  passage  of  the  tennre-of-office  act,  the  construction  contended  for 
permitted  the  President,  without  the  consent  of  the  Senate,  to  remove 
hia  traitorous  or  corrupt  officials,  and  thus  to  put  them  beyond  the  juris- 
diction of  the  Senate,  condone  their  offenses,  and  negative  one  of  the 
plainest  provisions  of  the  Constitution.  It  would  necessarily  follow  such 
a  construction  that  the  power  of  impeachment  would  be  subject  to  the 
whim  or  caprice  of  both  the  President  and  the  accused.  The  former 
coald  remove,  and  thus  pardon ;  the  latter  could  resign,  and  escape  dis- 
qaalifieation.  Surely  such  was  not  the  belief  of  such  men  as  Jared  In- 
gersoU,  James  Wilson,  or  Dr.  Franklin,  who  came  to  the  Federal  con- 
Tention  with  the  full  knowledge  that  the  constitution  of  their  own  State 
expressly  negatived  any  such  construction,  and  distinctly  declared  that 
an  official  could  be  impeached  after  the  expiration  of  his  term,  and  that 
006  impeached  could  not  be  pardoned  by  the  Executive. 

From  the  precedents  and  history  of  the  power  itself,  from  the  neces- 
sary implication  that  follows  the  words  which  vest  the  power,  from  the 
abseoce  of  any  limitation  in  the  words  of  the  Constitution  upon  the 
power  to  cite  and  to  judge,  and  from  the  absurd  and  dangerous  results 
that  flow  from  any  other  construction,  I  reach  the  conclusion  that  Gen- 
eral Belknap  is  amenable  to  trial  by  impeachment  for  acts  done  as  Sec- 
retary of  War,  notwithstanding  his  resignation  of  said  office,  and  there- 
fore vote  to  r^uire  him  to  answer  over. 

The  view  which  I  take  of  the  question  considered  leaves  the  remain- 
iog  ones  immaterial. 


OPINION  OP  ME.  MOETON. 
Delivered  May  15, 1876. 

Mr.  MoBTON.  The  constitutional  provisions  in  regard  to  impeachment 
can  be  better  understood  by  grouping  them  in  their  natural  order.  They 
are  now  separated  into  different  articles  and  sections ;  but  that  does  not 
affect  the  sense. 

First— 

The  Preflident,  Vice-Pre^ideDt  and  all  civil  officers  of  the  United  States,  phall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdexDeanors. 

Second — 

The  House  of  Rppresentatives  shall  have  the  sole  power  of  impeachment. 

Third— 

The  Senate  shall  have  the  sole  power  to  trj  all  impeachments.  When  eittinfi^  for  that 
pvpow,  they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is 
tried, the  Cbief-Jostice  shall  preside:  and  no  person  phall  be  convicted  without  the  concur- 
reoeeof  two -thirds  of  the  members  present. 
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Fourth — 

Judgment  in  cases  of  impeacbment  shall  not  extend  further  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States ;  nut  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment  and  punishment,  according  to  lavr. 

The  first  provision  declares  that  the  President,  Vice-President,  and 
all  civil  officers  of  the  United  States  shall  be  removed  from  office  on 
impeachment  for  and  conviction  of  treason,  &c.  This  provision  carries 
with  it  the  power  of  impeachment  for  the  purpose  of  removal  from  office. 

The  declaration  that  the  President  and  other  civil  officers  of  the 
United  States  shall  be  removed  from  office  upon  impeachment  and  con- 
viction for  treason,  &c.,  by  necessary  implication  carries  with  it  the 
power  of  impeachment  for  that  purpose.  In  itself  it  gives  to  Congress 
the  power  to  initiate,  try,  and  execute  an  impeachment  to  remove  the 
officers  named.  The  sole  purpose  for  which  impeachment  is  authorized 
by  this  provision  is  to  remove  persons  from  office,  and  it  cannot  be  ex- 
tended by  inference  to  persons  not  in  office.  It  does  not  say  that  per- 
sons may  be  impeached  and  removed  from  office,  but  that  certain  officers 
shall  be  removed  by  impeachment  and  conviction  for  treason,  &c.  It 
mentions  impeachment  only  as  the  means  for  removal  from  office.  It 
does  not  speak  of  impeachment  with  removal  from  office  as  an  incident, 
but  only  as  the  means  by  which  removal  is  to  be  accomplished.  It  will 
not  be  contended  that  this  provision  gives  the  power  for  impeachment 
for  any  purpose  but  to  remove  from  office,  and,  if  there  be  any  power 
to  impeach  a  person  not  in  office,  it  miist  be  sought  elsewhere. 

The  next  provision  declares : 

The  House  of  Representatives  shall  have  the  sole  power  of  impeachment. 

This  provides  simply  that  the  House  shall  inaugurate  and  prosecute 
impeachments.  It  defines  the  office  of  the  House  in  connection  with  an 
impeachment  as  distinguished  from  the  Senate,  but  does  not  assume  to 
determine  the  causes  for  which,  or  the  persons  against  whom,  an  im- 
peachment may  be  prosecuted. 

Impeachment  is  a  proceeding  in  which  both  houses  participate,  and 
this  designates  the  part  to  bo  performed  by  the  House. 

To  the  argument  that  this  clause  not  only  designates  the  part  which 
the  House  is  to  take  in  the  proceeding  by  impeachment,  but  gives  to 
the  House  general  jurisdiction  over  x>ersons  and  the  subject-matter,  it 
may  be  answered  that  the  Senate  determined  just  the  other  way  in  the 
Blount  case.  In  that  case  it  was  held  that  the  jurisdiction  of  the  House 
and  Senate  in  impeachment  was  absolutely  limited  by  the  fourth  section 
of  the  third  article  to  the  President,  Vice-President,  and  civil  officers 
of  the  United  States,  so  that,  putting  the  two  clauses  together,  they 
would  read  thus : 

The  House  of  Representatiyes  shall  have  the  sole  power  of  impeachment  of  the  Presi- 
dent, Vice-President,  and  civil  officers  of  the  United  States,  who,  upon  conviction,  shaU  be 
removed  from  office. 

This  fourth  section  of  the  second  article,  which  has  been  recognized 
as  a  limitation  of  the  officers  who  may  be  impeached,  speaks  of  them 
only  as  existing  officers,  and  refers  to  impeachments  simply  as  the 
method  by  which  they  may  be  removed. 

The  third  provision  which  I  have  quoted  declares  that  the  Senate 
shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for 
that  purpose  they  shall  be  on  oath  or  affirmation.  When  the  Presi- 
dent of  the  United  States  is  tried,  the  Chief-Justice  of  the  United 
States  shall  preside ;  and  no  person  shall  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members  present. 


TRIAL   OP   WILLIAM   W.    BELKNAP.  255 

mands  at  all  times  and  upon  every  class  of  those  who  enjoy  its  high 
places. 

The  constractioa  claimed  by  the  defendant's  coansel,  if  tested  by  the 
action  of  those  who  made  the  Constitution  and  administered  the  Gov- 
ernment np  to  1867,  would  also  have  the  effect  of  utterly  ignoring  the 
denial  to  the  President  of  the  power  of  pardon  in  cases  of  impeachment. 
The  first  clause  of  section  2,  article  2,  expressly  denies  to  the  President 
this  right,  and  yet  for  nearly  eighty  years  the  exercise  of  the  power  of 
removal  was  the  exercise  of  the  pardoning  power,  and  that,  too,  the  most 
odious  and  dangerous  form  of  that  powet — a  previous  pardon.  Until 
the  passage  of  the  tenure-of-office  act,  the  construction  contended  for 
permitted  the  President,  without  the  consent  of  the  Senate,  to  remove 
his  traitorous  or  corrupt  officials,  and  thus  to  put  them  beyond  the  juris- 
diction of  the  Senate,  condone  their  offenses,  and  negative  one  of  the 
plainest  provisions  of  the  Constitution.  It  would  necessarily  follow  such 
a  construction  that  the  power  of  impeachment  would  be  subject  to  the 
whim  or  caprice  of  both  the  President  and  the  accused.  The  former 
could  remove,  and  thus  pardon  ^  the  latter  could  resign,  and  escape  dis- 
qualification. Surely  such  was  not  the  belief  of  such  men  as  Jared  In- 
gersoU,  James  Wilson,  or  Dr.  Franklin,  who  came  to  the  Federal  con- 
vention \i^ith  the  full  knowledge  that  the  constitution  of  their  own  State 
expressly  negatived  any  such  construction,  and  distinctly  declared  that 
an  official  could  be  impeached  after  the  expiration  of  his  term,  and  that 
one  impeached  could  not  be  pardoned  by  the  Executive. 

From  the  precedents  and  history  of  the  power  itself,  from  the  neces- 
sary implication  that  follows  the  words  which  vest  the  power,  from  the 
absence  of  any  limitation  in  the  words  of  the  Constitution  upon  the 
power  to  cite  and  to  judge,  and  from  the  absurd  and  dangerous  results 
that  flow  from  any  other  construction,  I  reach  the  conclusion  that  Gen- 
eral Belknap  is  amenable  to  trial  by  impeachment  for  acts  done  as  Sec- 
retary of  War,  notwithstanding  his  resignation  of  said  office,  and  there- 
fore vote  to  require  him  to  answer  over. 

The  view  which  I  take  of  the  question  considered  leaves  the  remain- 
iDg  ones  immaterial. 


OPINION  OF  ME.  MOETON. 

Delivered  May  15j  1876. 

Mr.  MoKTON.  The  constitutional  provisions  in  regard  to  impeachment 
can  be  better  understood  by  groupingthem  in  their  natural  order.  They 
are  now  separated  into  different  articles  and  sections ;  but  that  does  not 
affect  the  sense. 

First— 

The  President,  Vice-President  and  all  civil  officers  of  the  United  States,  ehall  be  removed 
from  office  ou  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crioies  and 
misdemeanors. 

Second — 

The  Honse  of  Rppresentatiyes  shall  have  the  sole  power  of  impeachment. 

Third— 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sittin^^  for  that 
porpoee,  they  shall  be  on  oath  or  affirmation.  When  tne  President  of  the  United  States  is 
tried, the  Chief- Justice  shall  preside:  and  no  person  shall  be  convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present. 
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Fourth — 

Judgment  in  cases  of  impeacbment  shall  not  extend  further  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  anj  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment  and  punishment,  according  to  law. 

The  first  provision  declares  that  the  President,  Vice-President,  and 
all  civil  officers  of  the  United  States  shall  be  removed  from  office  on 
impeachment  for  and  conviction  of  treason,  &c.  This  provision  carries 
with  it  the  power  of  impeachment  for  the  pnrpose  of  removal  from  office. 

The  declaration  that  the  President  and  other  civil  officers  of  the 
United  States  shall  be  removed  from  office  npon  impeachment  and  con- 
viction for  treason,  &c.,  by  necessary  im|>lieation  carries  with  it  the 
power  of  impeachment  for  that  purpose.  In  itself  it  gives  to  Congress 
the  power  to  initiate,  try,  and  execute  an  impeachment  to  remove  the 
officers  named.  The  sole  purpose  for  which  impeachment  is  authorized 
by  this  provision  is  to  remove  persons  from  office,  and  it  cannot  be  ex- 
tended by  inference  to  persons  not  in  office.  It  does  not  say  that  per- 
sons may  be  impeached  and  removed  from  office,  but  that  certain  officers 
shall  be  removed  by  impeachment  and  conviction  for  treason,  &c.  It 
mentions  impeachment  only  as  the  means  for  removal  from  office.  It 
does  not  speak  of  impeachment  with  removal  from  office  as  an  incident, 
but  only  as  the  means  by  which  removal  is  to  be  accomplished.  It  will 
not  be  contended  that  this  provision  gives  the  power  for  impeachment 
for  any  purpose  but  to  remove  from  office,  and,  if  there  be  any  power 
to  impeach  a  person  not  in  office,  it  must  be  sought  elsewhere. 

The  next  provision  declares : 

The  House  of  Representatives  shall  have  the  sole  power  of  impeachment. 

This  provides  simply  that  the  House  shall  inaugurate  and  prosecate 
impeachments.  It  defines  the  office  of  the  House  in  connection  with  an 
impeachment  as  distinguished  from  the  Senate,  but  does  not  assume  to 
determine  the  causes  for  which;  or  the  persons  against  whom,  an  im- 
peachment may  be  prosecuted. 

Impeachment  is  a  proceeding  in  which  both  houses  participate,  and 
this  designates  the  part  to  bo  performed  by  the  House. 

To  the  argument  that  this  clause  not  only  designates  the  part  which 
the  House  is  to  take  in  the  proceeding  by  impeachment,  but  gives  to 
the  House  general  jurisdiction  over  x>ersons  and  the  subject-matter,  it 
may  be  answered  that  the  Senate  determined  just  the  other  way  in  the 
Blount  case.  In  that  case  it  was  held  that  the  jurisdiction  of  the  Hoose 
and  Senate  in  impeachment  was  absolutely  limited  by  the  fourth  section 
of  the  third  article  to  the  President,  Vice-President,  and  civil  officers 
of  the  United  States,  so  that,  putting  the  two  clauses  together^  they 
would  read  thus : 

The  House  of  Representatives  shall  have  the  sole  power  of  impeachment  of  the  Presi- 
dent, Vice-President,  and  civil  officers  of  the  United  States,  who,  upon  conviction,  shaU  be 
removed  from  office. 

This  fourth  section  of  the  second  article,  which  has  been  recognized 
as  a  limitation  of  the  officers  who  may  be  impeached,  speaks  of  them 
only  as  existing  officers,  and  refers  to  impeachments  simply  as  the 
method  by  which  they  may  be  removed. 

The  third  provision  which  I  have  quoted  declares  that  the  Senate 
shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for 
that  purpose  they  shall  be  on  oath  or  affirmation.  When  the  Presi- 
dent of  the  United  States  is  tried,  the  Chief-Justice  of  the  United 
States  shall  preside ;  and  no  person  shall  be  convicted  without  the  con- 
currence of  two-thirds  of  the  members  present. 


TBIAL  OP  WILLIAM   W,   BELKNAP.  257 

This  defines  the  powers  and  the  duties  of  the  Senate  in  connection 
with  impeachments.  As  the  Hoase  has  the  sole  power  to  prosecate  im- 
peachments, this  declares  the  Senate  shall  have  the  sole  power  to  try. 
The  use  of  the  word  ^^  sole"  in  each  provision  shows  that  the  powers 
and  daties  of  each  house  are  exclasive  of  the  other,  and  that  this  pro- 
vision simply  designates  the  part  which  the  Senate  shall  perform  in  the 
proceedings  of  impeachments  and  regalates  its  actions  in  sach  per- 
formance. 

The  Senate  has  the  iH)wer  to  try  the  impeachments  which  the  House 
has  the  power  to  present. 

Neither  the  provision  in  regard  to  the  House  nor  the  Senate  assumes 
to  define  the  persons  or  the  purpose  for  which  the  one  may  present  and 
the  other  may  try.  The  provisions  that  the  Chief- Justice  shall  preside 
and  that  the  concurrence  of  two-thirds  is  necessary  to  convict  simply 
relate  the  procedure,  and  have  nothing  to  do  with  the  question  of 
jurisdiction. 

Against  what  person  and  for  what  causes  may  the  House  present  ar- 
ticles of  impeachment  T  I  answer,  against  ofidcers  of  the  United  States, 
to  remove  them  from  ofiBca  as  specified  in  the  first  section  quoted.  If 
the  jorisdiction  of  the  House  extends  beyond  the  persons  and  the  pur- 
pose specified  in  the  preceding  section,  it  must  be  derived  from  a  source 
outside  of  the  Constitution,  which  would  be  the  common  law  of  En- 
gland, and  this  would  give  to  the  House  all  the  jurisdiction  possessed  by 
the  House  of  Commons.  If  this  view  be  adopted,  the  preceding  sec- 
tion gives  to  the  House  of  Representatives  but  a  small  part  of  the  juris- 
diction it  i>ossesses,  and  renders  that  section  wholly  unnecessary,  for 
the  House  would  have^  anyhow,  like  the  House  of  Commons,  power  to 
remove  from  office  by  impeachment ;  and  in  this  connection  it  may  be 
observed  that  the  House  of  Commons  has  in  all  cases  of  conviction  on 
impeachment  of  persons  in  office  made  removal  a  part  of  its  judg- 
ment. 

The  express  authority  given  to  Congress  to  prosecute  and  try  im- 
peachments in  certain  cases  is  in  effect  the  denial  of  power  in  all  other 
cases.  This  seems  to  be  the  universal  rule  applied  in  the  construction 
of  the  Constitution.  Congress  only  has  those  powers  which  are  ex- 
pressly conferred  or  which  are  necessary  to  carry  out  those  expressly 
conferred,  and  does  not  upon  this  subject  or  upon  any  other  inherit  pow- 
ers not  granted  which  belong  to  the  Parliament  of  England.  The  com- 
mon law  of  England  has  been  adopted  to  a  certain  extent  by  statutes 
both  in  the  nation  and  in  all  the  States  but  one  or  two.  The  jurisdic- 
tion of  all  the  courts,  whether  of  the  nation  or  of  the  States,  is  deter- 
mined altogether  by  constitutions  and  statutes.  It  is  well  established 
both  in  the  nation  and  the  States  that  the  courts  have  no  common-law 
criminal  jurisdiction,  and  that  there  are  no  common-law  crimes.  Crimes 
ve  created  alone  by  special  enactment  of  national  and  State  legisla- 
tures. In  the  use  of  terms  and  the  construction  of  statutes,  common- 
law  definitions  and  roles  are  resorted  to  as  guides  only.  The  rules  of 
evidence  and  methods  of  proceeding  are  borrowed  in  large  part  firom 
the  common  law :  but  it  may  be  stated  as  a  principle  to  which  there  is 
no  exception,  in  ooth  the  nation  and  the  States,  that  crimes  are  created 
uid  exist  only  by  statute,  and  that  the  jurisdiction  of  courts  is  estab- 
lished and  defined  only  by  constitutions  or  statutes.  The  idea  that  the 
Congress  of  the  United  States  has  jurisdiction  in  cases  of  impeach- 
ment which  is  not  specially  conferred  by  the  Constitution,  or  that  it  is 
not  necessary  to  the  execution  of  some  power  or  duty  enjoined  upon  Con- 
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gresa  by  tbe  Constitution,  is  at  variance  with  every  principle  of  con- 
struction that  has  been  applied  to  it. 

The  fourth  provision  says  ''judgment  in  cases  of  impeachment  shall 
not  extend  further  than  to  removal  from  office  and  disqualiflcatiou  to 
hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  party  convicted  shall  nevertheless  be  liable  and  sub- 
ject to  indictment,  trial,  judgment,  and  punishment  according  to  law.'' 

This  defines  and  limits  the  judgment  that  may  be  rendered.  It  de- 
clares that — 

Judgment  shall  not  extend  further  than  to  removal  from  office,  and  disqualification  to 
hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United  States. 

Taken  in  connection  with  the  first  provision  I  have  quoted,  it  makes 
removal  from  office  an  indispensable  part  of  the  judgment  in  all  cases 
of  conviction,  while  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust,  or  profit  is  an  incident  which  may  or  may  not  be  added  by  the 
Senate  in  its  discretion.  If  a  person  not  in  office  were  impeached  and 
convicted,  and  the  Senate  should  be  of  the  opinion  that  the  offenses 
were  not  such  as  to  make  disqualification  a  part  of  the  judgment,  then 
there  could  be  no  judgment  at  all,  for  the  judgment  of  removal  when  the 
person  was  out  of  the  office  when  the  proceeding  was  commenced  would 
be  an  absurdity  too  glaring  to  be  considered.  The  argument  made  by 
the  managers,  that  the  Senate  may  have  jurisdiction  to  try  and  convict 
in  a  case  where  no  judgment  can  be  rendered,  may  be  considered  u  re- 
ductio  ad  absurdum  in  constitutional  law. 

The  last  clause  of  provision  I  have  just  quoted  is  conclusive  upon  this 
question.    It  declares : 

The  party  convicted  shall  nevertheless  he  liable  and  subject  to  indictment,  trial,  judgment, 
and  punishment,  according  to  law. 

If  there  had  been  room  to  doubt  before  there  is  none  after  this  provis- 
ion. It  strips  the  proceeding  by  impeachment  of  all  purpose  for  punish- 
men'y  and  leaves  it  simply  as  the  means  of  removal  from  office.  It  pro- 
vides tbat  in  all  cases  of  impeachment  the  party  convicted  shall  be  lia- 
ble and  subject  to  indictment,  trial,  judgment,  and  punishment,  accord- 
ing to  law.  Though  the  Senate  may  remove  fix)m  office  and  disqualify 
the  party  convicted  from  holding  any  office  under  the  United  States  dar- 
ing the  term  of  his  natural  life,  yet  such  conviction  and  judgment  cannot 
be  pleaded  in  bar  of  punishment  in  the  courts.  The  right  of  the  courts  to 
punish  in  all  cases  is  reserved,  and  we  cannot  conceive  that  any  power  of 
punishment  is  left  in  Congress  unless  it  was  the  intention  of  the  Consti- 
tution that  a  man  might  be  punished  twice  for  the  same  offense.  Sach 
a  supposition  is  not  to  be  entertained  for  a  moment. 

The  principle  that  a  man  cannot  be  punished  twice  for  the  same 
offense  runs  through  our  Constitutionand  through  the  constitutions  and 
laws  of  all  the  States.  It  was  a  right  secured  to  the  English  people  in 
their  early  history,  and  has  not  for  hundreds  of  years  been  violated  by 
parliaments  or  the  courts.  Under  the  English  constitution  the  Parlia- 
ment is  omnipotent  and  may  absorb  the  whole  criminal  jurisdiction  of 
the  kingdom.  It  may  assume  to  punish  any  man  for  any  offense,  whether 
committed  in  or  out  of  office.  Parliament  assumes  not  only  the  power 
to  remove  from  office,  but  to  punish  for  the  crime  committed.  This  pun- 
ishment was  often  by  death,  by  forfeitures  of  goods,  by  attainting  the 
blood,  and  by  banishment  from  the  realm.  It  extended  to  persons  out 
of  office  as  well  as  to  those  in  office.  It  became  a  source  of  the  greatest 
crimes  in  English  history,  and  it  was  wisely  determined  by  our  fathers 
in  the  establishment  of  the  Government  to  dig  it  up  by  the  roots  as  an  in- 


TRIAL  OF  WILLIAM   W.   BELKNAP.  259 

stromeDt  of  revenge  or  panishmeDt  Bat  while  impeachment  under  the 
English  constitation  was  a  prolific  sonroe  of  the  greatest  crimes,  be  it 
said  to  the  honor  of  the  English  nation  that  it  was  never  made  to  violate 
the  principle  ^^  that  a  man  shall  not  be  pnnished  twice  for  the  same 
offense."  If  a  person  were  pnnished  by  Parliament,  he  was  not  afterward 
punished  by  the  oonrts  for  the  same  crime.  If  pnnished  by  the  conrtSi 
bewasnot  afterward  pnnished  by  Parliament  When,  therefore,  the  Con- 
stitation of  the  United  States  provided  that  the  conrt  should  have  the 
power  to  punish  crimes  committed  in  office  in  all  cases,  and  that  the 
jodgment  of  impeachment  could  not  in  any  case  be  pleaded  in  bar,  it 
was  a  declaration  which  onnot  be  misunderstoood,  that  an  impeachment 
is  ne?er  to  be  used  for  punishment,  and  that  its  sole  purpose  is  to  remove 
bad  men  from  office. 

The  right  being  reserved  to  the  courts  to  punish  by  indictment  in  all 
eases,  if  the  Senate  now,  as  a  matter  of  punishment,  may  inflict  upon 
William  W.  Belknap  the  disqualiflcation  for  holding  offioe  during  the 
whole  or  any  portion  of  his  life,  it  would  clearly  subject  him  to  punish- 
ment twice  for  the  same  ofifense,  because  the  courts,  by  the  express  pro- 
vision of  the  Gonstitution,  may  go  on  and  pnnish  him  again  the  next  day. 
The  flEK^t  that  dififerent  tribunals  may  inflict  different  punishments  for 
the  same  offense  does  not  at  all  affect  the  principle,  for  it  is  still  double 
punishment.  Suppose,  for  example,  that  one  statute  in  New  York 
should  pnnish  the  crime  of  forgery  by  imprisonment,  another  statute 
^oold  be  passed  giving  to  another  tribunal  the  power  to  punish  the 
same  offense  by  fine ;  still,  the  punishments,  although  different,  would 
be  for  the  same  offense,  clearly  in  violation  of  constitutional  right. 

My  conclusion  from  the  foregoing  considerations  is  that  the  sole  pur- 
pose of  impeachment  under  our  Gonstitution  is  the  removal  of  offenders 
from  office,  and  that,  as  William  W.  Belknap  was  not  in  office  when  this 
proceeding  was  instituted  by  the  House,  the  Senate  has  no  jurisdiction 
whatever  over  his  offenses,  and  that  punishment  under  the  Constitution 
is  left  entirely  to  the  courts. 


OPINION  OF  ME.  FEELINGHUYSEN. 
Delivered  May  15,  1876. 

Mr.  FBELUiGHUTSEN.  Mr.  President,  I  will  first  call  attention  to  a 
consideration  which  has  been  much  pressed  npon  the  Senate,  but  which 
is  not  involved  in  the  qnestion  before  us,  namely:  Whether  an  officer 
can  resign  after  he  is  impeached,  and  thas  oust  jurisdiction. 

I  will,  secondly,  consider  the  true  question  we  are  to  decide,  namely 
Have  we  jurisdiction  in  this  caseT 

L  The  Senate  is  not  called  npon  to  decide  whether  the  resignation  of 
a  dvil  officer  after  articles  of  impeachment  have  been  presented  against 
him  oasts  the  jurisdiction  of  the  Senate  and  deprives  it  of  the  power  to 
try  the  impeachment.  That  case  is  not  before  us.  William  W.  Belknap 
w  resigned  the  office  of  Secretary  of  War,  and  his  resignation  had  been 
dalj  accepted  before  the  House  of  {Representatives  impeached  him. 
The  soggestion  that,  inasmuch  as  the  resignation  and  the  impeachment 
vere  made  on  the  same  day,  the  law  will  not  take  notice  of  the  fact  that 
the  resignation  was  in  point  of  time  prior  to  the  impeachment,  because 
the  law  ignores  fractions  of  days,  is  unsound.  The  law  does  observe  frac- 
tions of  days,  whenever  any  right  depends  upon  its  doing  so.    The  law 
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never  causes  or  safifers  a  citizen  to  saffer  anything  by  a  fiction.  Aban- 
dant  aathority  and  examples  to  snstain  this  position  conld  be  addnced 
were  it  necessary. 

Bat  if  the  qaestion  was  whether  Belknap  coald  have  avoided  the  ju- 
risdiction of  the  Senate  by  resigning  his  office  after  he  had  been  im- 
peached by  the  House,  much  might  be  said  against  such  a  claim.  As 
that  question  is  not  before  the  Senate,  I  will  give  no  opinion  on  it. 
Were  it  here,  it  might  be  argued  thus : 

It  is  essential  to  every  investigation  that  there  be  some  point  of  time 
to  which  the  tribunal  shall  direct  its  inqniries  as  to  the  truth  of  the  facts 
alleged.  That  point  of  time  in  civil  actions  is  the  service  of  the  original 
process ;  in  criminal  proceedings,  it  is  the  finding  of  the  indictment ;  and 
in  proceedings  for  the  judgment  of  impeachment,  it  is  the  time  of  the  im- 
peachment by  the  House.  If  the  action  be  to  eject  from  lands,  the 
abandoning  or  vacating  the  possession  of  the  land  after  the  process  is 
served  cannot  be  pleaded  with  effect  in  bar  of  the  suit ;  but  the  suit  pro- 
ceeds to  a  judgment  of  eviction  and  for  mesne  profits  and  costs,  as  if 
possession  had  been  retained.  If  the  action  is  for  a  nuisance,  the  judg- 
ment is  that  the  nuisance  be  abated,  even  although  the  nuisance  was 
removed  immediately  after  the  salt  was  commenced.  If  the  judgment 
be  for  damages  for  neglecting  some  duty,  sach  as  the  execution  of  an 
instrument,  x>erformance  after  the  suit  has  been  commenced  cannot  be 
pleaded  with  effect  as  a  bar  to  the  action.  If  the  proceeding  be  by  in- 
dictment, say  against  an  accessary,  the  State  cannot  sustain  its  charge 
by  proving  that  defendant,  after  indictment  foand,  aided  the  principal 
to  escape.  That  fiEust,  at  most,  could  only  be  proven  as  persuasive  evi- 
dence of  the  substantive  fact  averred  in  the  indictment.  In  no  legal 
proceeding  will  any  act  of  the  defendant  after  the  suit  is  commenced, 
even  though  it  should  be  the  performance  of  the  very  thing  sought  by 
the  suit,  be  a  bar  to  the  action,  nnless  it  be  accepted  by  the  party  who 
of  right  is  enforcing  the  duty. 

If  the  House  of  Eepresentatives  had  the  right  to  impeach  when  they 
presented  their  articles  and  thas  commenced  proceedings,  the  act  of  the 
respondent  or  of  the  President  could  not  be  pleaded  as  a  bar  to  the  pro- 
ceeding. [Neither  can  it  be  said,  if  the  House  had  the  right  to  impeach 
at  the  time  they  presented  the  articles,  that  it  is  absurd  or  incongruous 
that  the  judgment  of  removal  from  office,  which,  under  the  Constitution, 
must  be  prononnced  on  conviction,  should  be  entered  against  one  who, 
since  the  articles  were  so  presented,  has  resigned  the  office.  The  right 
of  the  House  to  that  judgment  existed,  if  at  all,  when  the  proceedings 
were  properly  commenced,  and  all  action  of  the  respondent  subsequent 
thereto  is,  in  the  eye  of  the  law,  in  this,  as  in  all  like  cases,  ignored.  The 
House  stands  before  the  Senate  with  all  the  rights  that  other  suitors 
have  before  other  courts.  Every  affirmative  judgment  in  civil  or  crim- 
inal proceedings  is  a  mere  judicial  declaration  of  the  existence  of  the 
right  of  the  actor  in  the  suit  to  be  sustained  and  assured  in  the  claim 
made  when  the  legal  proceedings  were  commenced.  Where,  I  ask,  would 
be  the  incongruity  of  a  judgment  of  the  Senate  were  it  customary  to 
make  up  a  judgmen^roll  which  should  in  substance  read  thus : 

"  William  W.  Belknap  having  on  the  2d  of  March,  1876,  been  im- 
peached by  the  House  of  Representatives  for  high  crimes,  and  the  Sen- 
ate having,  on  the  demand  of  the  House,  proceeded  to  try  the  truth  of 
the  several  articles  of  impeachment  so  presented,  the  Senate  do,  on 
this day  of ,  1876,  adjudge  that  the  said  articles  are  sus- 
tained, and  do  pronounce  as  their  judgment  that  the  said  William  W. 
Belknap  be  removed  from  office,  and  that  he  be  perpetually  disqualified 
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which  was  often  the  deprivatioo  of  estate,  of  inheritable  blood,  and  of 
life,  was  determined  by  no  preexisting  law. 

Expoitfucto  laws  imposed  ponishments  for  acts  which  were  innocent 
at  the  time  they  were  performed,  or  greatly  changed  and  increased  the 
paoishments  after  ttie  act  panished  was  done. 

Im'pea4ihments  extended  to  other  than  officers  of  the  government  and 
to  acts  that  no  law  had  declared  criminal.  And  withoat  counsel,  wit- 
nesses, or  jury,  a  mere  majority  of  the  Lords  often  pronounced  the  judg- 
ment of  banishment  and  often  of  death  against  the  accused. 

Justice  Miller,  in  speaking  of  the  manner  in  which  the  framers  of  the 
CoDstitution  regarded  bijls  of  attainder  and  of  pains  and  penalties  and 
expost/acto  laws,  says: 

It  U  no  cause  of  woDder  that  men  who  had  just  passed  successfully  throueh  a  desperate 
struggle  in  behalf  of  ciril  liberty  should  feel  a  detestation  for  legislation  of  which  these  are 
the  prominent  features.     (Ex  parte  Garland,  4  Wallace,  page  'SSti.) 

And  Justice  Story,  in  speaking  of  the  men  who  framed  the  Constitu- 
tiou  and  modified  the  English  procedure  by  impeachment^  says : 

History  had  sufficiently  admonished  them  that  the  power  of  impeachment  had  been  thus 
miKhievously  and  inordinately  applied  in  other  ages ;  and  it  was  not  safe  to  disregard  thuse 
lessons  which  it  had  left  for  our  instruction  written  not  unfreqnently  in  blood.  He  then  re- 
fers to  cases  where  the  final  overthrow  and  capital  execution  of  the  accused  was  the  result  of 
political  resentment.    (Story  on  the  Constitution,  i  784.) 

England  had  no  written  constitution,  and  Parliament  was  omnipotent; 
aod  each  political  party  as  it  rose  to  power  made  use  of  this  machinery 
of  attainder,  pains  and  penalties,  ex  post  facto  laws,  and  impeachments  to 
oppress  and  weaken  the  rival  party.  The  fathers  of  our  Eepublic,  familiar 
with  the  history  of  England,  to  escape  these  atrocities  perpetrated  in 
the  name  of  law,  determined  that  this  nation  should  have  a  written  con- 
stitation.  They  determined  that  the  National  Legislature  should  not  be 
omoipotent,  but  that  it  should  only  possess  delegated  powers,  reserving 
expressly  to  the  States  and  to  the  people  all  other  powers.  So  careful 
were  they  on  this  point  that  they  even  provided  that  the  enumeration 
in  the  Constitution  of  the  rights  which  belonged  to  the  people  should  not 
be  construed  to  deny  or  disparage  such  rights  as  were  not  enumerated 
in  the  Constitution. 

As  to  these  legalized  agencies  of  tyranny,  the  framers  of  the  Consti- 
tution provided,  by  article  1,  section  9,  that  Congress  should  not,  and 
by  section  10,  that  the  States  should  not,  pass  any  bills  of  attainder,  and 
this  includes  bills  of  pains  and  penalties.  And  as  those  provisions  did 
not  reach  the  judiciary,  they  provided,  by  article  3,  section  3,  that  no 
attainder  of  treason  should  work  a  forfeiture  except  during  the  life  of 
the  person  attainted.  As  to  eo?  post  facto  laws,  they  prohibited  their 
passage  both  to  (Congress  and  to  the  States. 

And  what  did  they  pro\  iie  as  to  the  nrocedure  by  impeachment  f  They 
omitted  to  abolish  or  prohibit  it,  simply  because  that  instrumentality 
was  indispensable  to  a  well-organized  government.  A  President  might 
be  convicted  of  manslaughter,  but  that  would  not  divest  him  of  the 
presidential  office.  The  Secretary  of  the  Treasury  might  be  sentenced 
for  the  crime  of  bribery,  but  he  might  still  remain  Secretary  of  the 
"beasary.  The  sentence  of  a  judicial  tribunal  would  not  necessarily  de- 
prive any  civil  officer  of  his  office.  It  was  not  desirable  that  the  politi- 
cal power  of  removing  from  office  should  be  given  to  the  judiciary. 
Therefore,  just  as  the  House  and  the  Senate  were  by  the  Constitution 
possessed  with  the  right  by  a  two-thirds  vote  to  expel  nny  member,  so 
any  civil  officer,  under  greater  restrictions  than  those  incident  to  the  ex- 
pnlsion  of  members  of  Congress,  might,  on  impeachment,  by  a  two  thirds 
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vote  of  the  Senate,  be  removed  from  office.  It  is  clear  that  but  for  this 
necessity  the  procedure  by  impeachment  would  never  have  been  found 
in  the  Constitution. 

The  framers  of  the  Constitution,  however,  in  placing  even  the  limited 
powers  of  impeachment  in  the  Constitution  were  careful  to  divest  it  of 
its  historic  powers  for  oppression  and  tyranny.  Let  us  be  careful  not  to 
destroy  the  guards  oor  fathers  placed  around  this  pk)wer. 

They  first  provided  that  the  fionse  of  Representatives  should  have  the 
sole  power  of  impeachment.  It  is  provided  that  the  House  alone  shall 
hfeve  the  sole  power  to  impeach,  because  there  are  cases  where  the  Com- 
mons and  the  Lords  joined  in  theimpeachment^and  then  the  Lords  tried 
the  articles.  (Seldeu's  Judicature  of  Parliament,  page  38.)  So  gross  au 
outrage  on  justice  as  that  of  making  the  accuser  and  the  judge  identical 
it  was  determined  to  forbid  by  the  provision  that  the  House  should  have 
the  sole  power  to  impeach.  And  it  is  strange  indeed  that  these  words, 
inserted  for  so  plain  and  salutary  a  purpose,  should  have  been,  as  they 
have  been,  wrested  from  their  purpose  and  are  claimed  to  have  the  effect 
of  importing  into  the  Constitution  the  whole  common  parliamentary  law 
of  Great  Britain  relative  to  impeachment,  and  that  by  force  of  this  pro- 
vision persons  not  civil  officers  are  subject  to  impeachment  by  the  House, 
and  that  the  Senate  are  to  try  those  whom  the  House  may  impeach,  and 
that  this  impeachment  extends  to  military  as  well  as  civil  officers,  and 
to  the  citizen  as  well  as  to  the  officer. 

If  any  one  considers  these  words,  so  pregnant  with  meaning,  his 
opinion  will  probably  be  reversed  as  we  proceed  very  briefly  to  consider 
the  provisions  of  the  Constitution. 

They  also  provided  that  the  Senate  should  have  the  sole  power  to  try 
impccichments.  This  provision  was  inserted  for  a  like  reason  as  the 
former.  Bills  of  attainder  and  pains  and  penalties,  which  were  legisla- 
tive conviction,  were  the  work  of  both  houses  of  Parliament.  And  there 
are  cases  where  the  house  had  even  assumed  to  convict  on  impeachment. 
And  it  was  intended  that  it  should  be  clearly  understood  that  the  Senate 
alone,  in  a  judicial  and  not  legislative  capacity,  was  to  try  the  charges 
which  the  House  alone  could  make. 

In  England  every  description  of  person  of  both  sexes  was  subject  to 
impeachment.  As  the  object  in  retaining  the  procedure  in  the  Consti- 
tution was  tbe  removal  from  office,  the  Constitution  restricted  impeach- 
ment in  its  exercise  to  the  President,  the  Vice-President,  and  all  civil 
officers  *'  of  the  United  States."  I  say  restricted  the  power  to  those 
named,  because,  as  tbe  powers  of  the  Constitution  are  delegated  and 
limited,  they  can  extend  no  further  than  is  expressed.  Unless  the  pro- 
vision of  the  Constitution  which  declares  that  ^'  tlie  House  of  Eepresent- 
atives  shall  have  the  sole  power  of  impeachment"  imports  into  the  Con- 
stitution the  entire  power  of  impeachment  as  it  existed  under  the  com- 
mon parliamentary  law  of  Eugrand,  it  is  certainly  true  that  the  fourth 
section  of  the  second  article,  providing  that  the  President,  Vice-Presi- 
dent, and  all  civil  officers  of  the  United  States  shall  be  removed  from 
office  on  impeachment  for  and  conviction  of  treason,  bribery,  or  other 
high  crimes  and  misdemeanors,  has  the  same  significance  as  if  it  stated 
that  no  one,  excepting  the  President,  Vice-President,  and  all  other  civil 
officers  of  the  United  States  shall  be  liable  to  impeachment.  A  person 
who  has  duly  resigned  his  civil  office  before  any  jurisdiction  in  impeach- 
ment has  attached  is  no  more  a  civil  officer  than  he  was  before  he  en- 
tered upon  the  office. 

The  purpose  of  the  framers  of  the  Constitution  was  specifically  to  de- 
fine who  should  be  subject  to  impeachment,  so  as,  in  view  of  the  scope 
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of  impeachment  in  England,  to  ezclnde  those  they  intended  should  not 
be  so  subject.  Had  they  intended  to  subject  to  impeachment  not  only 
tiioae  in  office,  but  the  larger  number  of  those  who  ever  have  been,  they 
woold  have  said  so.  At  all  events  it  is  true,  according  to  the  established 
rale  of  construing  a  penal  provision,  that  it  must  be  so  said  before  we 
can  by  any  authority  hold  that  an  unmentioned  class  are  subject  crim- 
inally. Persons  not  in  civil  office  are  not  civil  officers,  and  so  do  not 
come  within  the  descriptio  peraofue  of  the  Constitution. 

In  harmony  with  the  provision  that  only  persons  in  office  at  the  time 
they  are  impeached  are  liable  to  impeachment  is  the  mandatory  provis- 
ion of  the  Constitution,  that  the  President  and  Vice-President  and  all 
dnl  officers  ahM^  on  impeachment  and  conviction  of  the  crimes  named, 
h%  removed  from  of&oe. 

Nothing  can  be  more  incongrnous  than  that  a  person  who  is  in  no 
office  at  the  time  the  Honse  impeaches,  which  is  the  time  to  which  the 
jodgment  must  relate,  and  when  the  jurisdiction  attaches,  should  be  sub- 
ject to  a  judgment  that  he  be  removed  from  office. 

In  still  further  harmony  with  the  provision  that  only  those  in  office 
can  be  impeached  is  the  provision  that  judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  removal  from  office  and  disqualiflca- 
tion  to  hold  or  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States.  This  provision  is  introduced  in  view  of  the  past  history  of  im- 
peachment, where  forfeiture,  banishment,  and  death  were  not  unfre- 
qoently  imposed.  The  provisions  of  the  Constitution  relative  to  the 
judgment  that  may  be  rendered,  taken  together,  amount  to  this :  The 
judgment  shall  be  removal  from  office  or  removal  from  office  and  dis- 
qoalification. 

The  judgment  of  disqnaliftcation  cannot  be  severed  from  that  of  re- 
moval, any  more  than  a  judge  can  pronounce  as  a  sentence  a  less  penalty 
tiian  the  minimum  prescribed.  So  both  the  judgment  for  removal  and 
the  jadgment  of  disqualitication  require  that  the  person  proceeded 
i^ainst  be  in  office  when  the  impeachment  is  made  by  the  House,  to 
which  x)oint  of  time  the  judgment  relates. 

I  do  not  see  how  the  Constitution  could  more  plainly  have  stated  that 
it  intended  to  circumscribe  the  ancient  procedure  by  impeachment,  and 
iftteuded  that  under  our  system  it  should  be  restricted  to  those  in  office 
when  impeached,  than  by  saying  in  effect,  first,  that  it  should  berentricted 
to  the  President,  Vice-President,  and  all  civil  officers,  (for  that  is  what 
it  does  say,  inasmuch  as  those  words  are  found  in  a  constitution  of  dele- 
gated iMjwers,)  and  by  secondly  saying  that  the  judgment  in  impeach- 
ment shall  be  removal  from  ofiBce  or  removal  from  office  and  disqualifi- 
cation. 

Again,  if  impeachment  is  applicable  to  those  not  in  office,  it  must  be 
^applicable  as  a  means  of  imposing  punishment  for  offenses  committed 
while  in  office. 

But  this  cannot  be  so,  because  the  exclusive  province  of  impeachment, 
as  found  in  our  constitution,  is  the  protection  of  civil  office  from  vicious 
men.  The  judgment  must  be  removal,  and,  as  an  incident  thereto,  may 
be  disqualification.  The  object  of  impeachment  is  in  no  legal  sense  pun- 
ifthmeut.  Removal  from  office  and  disqualification  inflict  mortification 
fmd  suffering ;  but  this  is  in  no  true  sense  punishment ;  it  is  rather  an 
incident  to  than  the  object  of  the  judgment.  The  pains  thus  inflicted 
are  always  less  severe  the  more  abandoned  and  vicious  is  the  subject  of 
it,  and  this  is  the  revese  of  the  rule  upon  which  punishment  is  imposed. 

The  greatest  abuse  of  this  procedure  in  England  arose  from  making 
punishment  the  end  of  impeachment;  and  hence  it  is  that  the  Constitu- 
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tion  contains  the  prohibition  against  any  farther  jadgmeut  than  removal 
and  disqaalification,  and,  to  show  that  panishinent  is  not  the  object  of 
the  Constitution  in  that  connection,  it  immediately  adds : 

Bat  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judg- 
ment  and  punishment,  according  to  law. 

To  claim  that  the  object  of  impeachment  is  panishment,  is  to  claim  that 
the  Constitution  is  inconsistent  with  itself. 

If  disqualification  is  a  punishment,  it  is  an  infamous  punishment ;  and, 
if  so,  the  offense  for  which  it  is  imposed  is  infamous ;  for  the  character 
of  the  punishment  is  always  held  to  classify  the  crime.  But  the  Consti- 
tution provides  (article  5)  that  no  person  shall  be  held  to  answer  for  an 
infamous  crime  unless  on  a  presentation  or  indictment  of  a  grand  jury. 
Here  is  no  such  indictment,  and  3  et  there  is,  in  fact,  no  inconsistency  in 
the  Constitution,  because  this  procedure  is  not  to  punish  crime;  it  is  to 
protect  the  civil  offices  of  the  nation.  It  makes  other  provision  for  the 
punishment  of  crime,  so  as  not  to  be  misunderstood. 

Again,  it  is  contrary  to  natural  justice  and  to  the  expressed  spirit,  if 
not  letter,  of  the  Constitution,  and  contrary  to  the  common  law,  that  one 
should  be  twice  punished  for  the  same  offense,  because  the  law  in  each 
case  demands  full  expiation ;  but  here  it  is  claimed  that  one  is  to  be 
punished  by  the  Senate,  and  then,  by  the  express  provision  of  the  Con- 
stitution, is  to  be  fully  punished  in  the  courts.  We  impose  no  punish- 
ments ;  we  simply  protect  the  offices  of  the  Republic  from  bad  men. 

Again,  the  Constitution  provides  that  in  all  criminal  prosecutions  the 
accused  shall  have  a  trial  by  jury,  and  shall  have  such  trial  in  the  dis- 
trict where  the  crime  was  committed.  If  the  proceeding  by  impeach 
ment  is  for  punishment,  it  is  for  the  punishment  of  a  crime,  and  hence 
comes  within  the  provision  of  the  Constitution,  which  extends  to  ^'  all 
criminal  prosecutions,"  and  the  accused  would  be  entitled  to  a  jury, 
which  is  denied  him. 

There  are  two  criminals  before  us  convicted  on  impeachments :  one  is 
convicted  of  a  treason  that  has  shaken  the  pillars  of  the  Republic  and 
decimated  the  laud  by  death ;  the  other  is  a  poor  postmaster,  who  under 
temptation  has  appropriated  a  few  stamps;  and  we  are  to  impose  the 
punishment,  and  we  sentence  each  to  removal  from  office  and  disqualifi- 
cation. The  claim  that  our  judgment  is  in  any  legal  sense  punishmeBt 
seems  to  me  an  absurdity. 

But  if  the  object  of  the  procedure  by  impeachment  is  not  punishment, 
what  is  it  that  gives  us  jurisdiction  over  one  out  of  office  f  It  is  not  to 
remove  from  office,  for  that  is  an  impossibility.  It  is  not  to  pronounce 
a  judgment  of  disqualification,  for  that  the  Constitution  tells  us  only 
extends  to  one  who  is  a  civil  officer,  and  also  tells  us  that  the  judgment 
of  disqualification  must  be  coupled  with  a  judgment  of  removal.  We 
have  no  more  authority  to  pronounce  a  separate  judgment  of  disqualifi- 
cation than  would  a  judge  have  to  impose  a  penalty  of  only  $50  for  lar- 
ceny when  the  statute  said  the  penalty  should  be  twenty  days'  imprison- 
ment and  $50  fine. 

No  express  provision  can  be  found  in  the  Constitution  extending  im- 
peachment by  the  House  to  those  who  are  noU  but  have  been,  civil  offi- 
cers, nnless,as  before  stated,  the  provision  that  the  House  shall  have  the 
sole  power  of  impeachment  imports  the  whole  English  system  with  all 
its  atrocities  into  our  Government.  Not  only  so,  but  the  express  provis- 
ions of  a  Constitution  conferring  limited  powers  negative  such  a  claim. 

If  impeachment  can  be  extended  to  those  who  have  been  in  office,  it 
must  be  by  implication,  by  inference,  and  because  incident  to  some 
power  that  i«  conferred,  and  because  of  its  marked  propriety. 
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Can  auy  one  believe  that  the  framera  of  the  GoDStitatioD^  with  the 
history  of  impeachment  aud  its  associate  legal  instrumentalities  before 
their  minds,  while  they  were  providing  against  its  being  used  as  an  in- 
strament  of  tyranny  by  carefully  restricting  the  penalty,  when  they  knew 
it  had  been  used  as  a  means  of  political  oppression — can  any  believe  that 
it  was  their  intention,  or,  more  properly,  that  it  is  the  true  intent  of  the 
Constitution,  when  it  does  not  so  declare,  that  impeachments  may  be 
resorted  to  by  the  successful  political  party  to  disable  the  party  defeated 
from  rallying  for  another  contest :  that  it  was  intended  to  place  in  the 
Constitution  an  instrumentality  by  means  of  which  a  popular  leader, 

who  perhaps  alone  could  rally  the  party  out  of  power,  could  be  de- 
stroyed ;  that  it  is  the  intent  of  the  Constitution  that  when  the  archives 
have  passed  into  the  custody  of  political  opponents,  papers  misplaced, 
lo6t,  or  intentionally  suppressed,  that  then  one  who  had  been  honored 
,  by  the  people,  had  laid  down  his  office  without  any  charge  against  him, 
that  then  he  should  be  called  upon,  away  from  his  district,  without  jury, 
no  matter  what  the  lapse  of  time,  to  answer  a  charge  the  penalty  of 
which  is  perpetual  infamy  f  My  regard  for  the  interests  of  this  nation's 
fatnre,  as  well  as  my  sense  of  justice,  were  1  at  liberty,  in  the  absence 
of  any  such  provision,  to  have  any  judgment  on  the  subject,  would  revolt 
at  any  such  conclusion. 

fiat  it  may  be  said  that  if  an  officer  cannot  be  impeached  after  he  is 
oat  of  office  Ihe  guilty  officer  will  defeat  the  provision  of  the  Constitu- 
tion by  resigning  when  he  finds  he  is  about  to  be  impeached ;  that  he 
may  then  be  elected  again  ;  and  so  a  vicious  officer  hold  place. 

I  answer  that  if  he  resigns,  removal,  the  main  object  of  impeachment, 
is  effected. 

He  is  not  likely  to  be  elected  again  ;  the  interests  of  the  nation  are 
safe  with  the  people  and  with  that  public  sentiment  which  they  create. 
Bat,  besides,  a  remedy  for  this  objection  can  readily  be  provided  by 
statate,  by  adding  the  penalty  of  disqualification  to  hold  office  on  any 
one  who  shall  be  convicted  of  crime  while  in  or  which  relates  to  any 
civil  office.  We  have  now  such  a  penalty  on  our  statutes  as  to  some 
crimes. 

The  provisions  of  the  Constitution  on  this  subject  are  very  few  and 
plain,  and  may  be  thus  stated : 
The  Constitution  provides— 
First  Who  may  impeach,  namely,  the  House  only. 
Second.  Who  may  try,  namely,  the  Senate  only. 
Third.  For  what  impeachment  may  be  presented,  namely,  for  treason, 
bribery,  or  other  high  crimes  and  misdemeanors. 

Fonrth.  What  shall  be  the  judgment,  namely,  removal  from  office  or 
removal  from  office  and  disqualification. 

Fifth.  Who  may  be  impeached,  namely,  the  President,  Vice-President, 
and  all  civil  officers  of  the  United  States. 

In  the  light  of  these  express  provisions  it  is  strange  that  any  one 
shonld  claim  that  the  provision  that  'Hhe  House  of  Representatives 
shali  have  the  sole  power  of  impeachment  ^  has  the  effect  of  importing 
the  entire  English  system  of  impeachment,  and  that  consequently  one 
need  not  be  in  office  to  be  subject  to  the  proceeding. 

We  have  been  referred  to  a  few  authorities  on  this  subject.  Rawle, 
in  his  work  on  the  Constitution,  says :  **  It  is  obvious  that  irai)eachment 
extends  only  to  those  in  office  or  to  those  who  have  been  ; "  and  this  is 
claimed  to  be  an  authority  in  favor  of  the  right  to  impeach  one  who  has 
^^ased  to  be  an  officer.    I  do  not  so  understand  it.    Mr.  liawle  directly 
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negatives  the  idea  that  the  impeachment  procedare  of  Great  Britain 
has  any  place  in  onr  Constitution,  by  saying  it  is  restricted  to  those 
who  are  or  who  have  been  in  office.  Again,  he  is  stating  a  limitation, 
and  says  in  the  alternate  that  it  is  obvious  that  the  power  of  impeach- 
ment extends  ^^  only  to  those  in  office  or  to  those  who  have  been.''  That 
few  will  question. 

The  Blount  case  has  been  referred  to.  It  is  this :  It  appears  that 
Blount  was  a  Senator  and  had  been  expelled.  His  counsel  pleaded — 
1.  That  senatorship  was  not  an  office.  2.  That  he  was  no  longer  a  Sen- 
ator. It  was  decided  that  the  Senate  had  not  jurisdiction.  Will  any 
one  claim  that,  if  the  common  parliamentary  law  of  England  had  been 
introduced  into  our  Constitution  by  ite  provision  that  "  the  House  of 
Representatives  shall  have  the  sole  power  of  impeachment,"  the  Senate 
would  not  have  had  jurisdiction  over  Mr.  Blount's  caset  It  would  un- 
questionably have  had  jurisdiction. 

Barnard's  case  has  been  referred  to.  He  was  in  a  civil  office  when 
impeached ;  the  judgment  of  removal  was  the  very  judgment  that  was 
needed ;  and  the  fact  that  his  ofiense  was  committed  during  a  prior 
term  sei)arated  from  its  then  existing  term  only  by  an  imaginary  point 
of  time  does  not  affect  the  question.  There  is  no  provision  of  the  Con- 
stitution that  I  know  of  that  would  prevent  a  civil  officer  from  being 
impeached  while  in  office  for  a  crime  committed  before  he  became  such 
officer. 

Kent,,  in  his  Commentaries,  (volume  1,  pages  288  and  289,)  treats  im- 
peachment simply  as  a  procedure  for  the  removal  of  civil  officers  who 
have  been  guilty  of  crime. 

The  convention  that  formed  the  present  constitution  of  New  Jersey 
had  submitted  to  it  by  its  committee  provisions  relative  to  impeachment 
identical  with  those  of  the  Constitution  of  the  United  States.  On  mo- 
tion of  Chief-Justice  Hornblower,  that  convention,  composed  of  distin- 
guished jurists,  extended  the  liability  of  civil  officers  for  two  years 
after  the  expiration  of  their  term,  thereby  showing  that  in  their  opinion 
the  liability  to  impeachment  under  the  federal  Constitution  was  only 
while  in  office. 

Nearly  ninety  years  have  passed  since  the  adoption  of  our  Constitu- 
tion, and  it  does  not  appear  that  the  procedure  by  impeachment  has  in 
any  State  of  the  Union  or  under  the  Federal  Government  been  invoked 
against  any  one  who  was  not  in  office. 

Proceedings  in  impeachment  in  the  States  and  under  the  General 
Government  have  been  commenced  and  have  uniformly  been  discon- 
tinued on  the  resignation  of  the  accused. 

Justice  Story,  in  his  Commentaries  on  the  Constitution,  gives  the 
most  thorough  dissertation  on  the  subject  of  impeachment  that  is  any- 
where to  be  found.  There  is  scarcely  an  authority  that  he  does  not 
refer  to  or  a  view  that  he  does  not  consider.  The  question  we  have 
before  us  not  having  been  adjudicated,  he  expresses  himself  with  his 
usual  deference ;  but  no  one  can  read  the  eight  hundred  and  first  sec- 
tion of  the  second  volume  of  his  Commentaries,  and  doubt  th^t  the 
great  jurist  was  clearly  of  opinion  that  one  could  not  be  impeached  ex- 
cept while  in  office.    He  says: 

As  it  is  declared  in  one  clause  of  the  Constitntion  ^*that  judgment  in  cases  of  im- 
peachment shall  not  extend  farther  than  to  removal  from  office  and  disqualification  to  hold 
and  enjoy  any  office  of  honor,  trust,  or  profit  underHhe  United  States,"  and  in  another  clause 
that  **  the  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  re- 
moved from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors,"  it  would  seem  to  follow  that  the  Senate  were  bound  on  the  con- 
viction in  all  cases  to  enter  a  judgment  of  removal  from  office,  though  it  has  a  discretion  as  to 
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Dflictinur  tbe  punishment  of  disanalification.  If,  then,  there  mutt  be  a  jadgment  of  removal 
from  office,  it  wonld  seem  to  follow  that  the  CoDstitntion  contemplated  that  the  party  was 
ftlU  in  office  at  the  time  of  the  impeachment.  If  he  was  not,  his  offense  was  stiH  liable  to 
be  tried  and  pQni>hed  in  the  ordinarj  oomts  of  justice. 

And  it  might  be  argued  with  some  force  that  it  would  be  a  rain  exercise  of  anthoritr  to 
ti7  a  delinqiient  for  an  impeachable  offense  when  the  most  important  object  for  which  the 
remedj  was  given  was  no  longer  necessary  or  attainable.  And  although  a  judgment  of  dis- 
^oslification  might  still  be  pronounced,  the  language  of  the  Constitution  may  create  some 
ooubt  whether  it  can  be  pronounced  without  being  coupled  with  a  remoral  from  office. 
There  is  also  much  force  in  the  remark  that  an  impeachment  is  a  proceeding  pnrel  j  of  a 
political  nature.  It  is  not  so  much  designed  to  punish  an  offender  as  to  secure  the  state 
aninst  gross  official  misdemeanors.  It  touches  neither  his  person  nor  his  property,  but  aim- 
plj  dirests  him  of  his  political  capacity. 

My  opinion  is  that  the  Senate  has  no  jurisdiction  to  try  William  W. 
Belknap. 


OPINION  OF  ME.  SHERMAN. 

Delivered  May  15, 18(17. 

Mr.  Shsbhan.  The  question  of  jurisdiction  presented  in  this  cause 
depends  upon  the  following  clauses  of  the  Constitution : 
First— 

TTie  House  of  RepresentatiTes  •  •  •  ghall  hare  the  sole  power  of  impeachment. 
(Article  1,  section  2,  paragraph  2.) 

Second — 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  (Article  1,  section  3, 
pvagniphe.) 

Third— 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
firom  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors.    (Article  2,  section  4.) 

Other  clauses  of  the  Constitution  limit  the  degree  of  punishment  to 
removal  from  and  disqualification  to  hold  and  enjoy  office  under  the 
United  States,  forbid  pardons  for  impeachment,  and  reserve  to  the  courts 
the  power  to  try  the  party  convicted  by  indictment,  according  to  law. 

The  first  two  clauses  confer,  in  as  full  and  complete  a  manner  as 
honian  language  provides,  upon  the  House  the  power  of  impeachment 
and  upon  the  Senate  the  power  to  try  impeachments. 

These  are  the  only  clauses  in  the  Constitution  that  confer  jurisdiction 
io  cases  of  impeachment  They  are  in  the  ordinary  form  in  which  powers 
areconfenred  upon  the  different  departments  of  the  Government,  whether 
legislative,  executive,  or  judicial. 

Thus  the  Constitution  declares  that  ^'  the  Congress  shall  have  power 
to  lay  and  collect  taxes,  duties,  imposts,  and  excises."  This  is  the  gen- 
eral grant  of  power  upon  which  our  whole  system  of  taxation  rests. 
It  is  limited  by  other  clauses  of  the  Constitution,  as  ^<  that  no  tax  or  duty 
Bhall  be  laid  on  articles  exported  from  any  State."  and  that  <^all  bills  for 
nusing  revenue  shall  originate  in  the  House  of  Bepresentatives  f  still, 
we  rest  upon  the  general  power  already  quoted  for  the  great  system  of 
taxation  which  supports  our  Government  and  the  public  credit. 

In  the  absence  of  other  clauses,  no  one  could  question  the  power  of 
the  House  to  impeach  or  the  power  of  the  Senate  to  try,  and  the  only 
limitation  upon  these  powers  would  be  drawn  from  the  legal  meaning  of 
the  word  "impeachment."    The  framers  of  the  Constitution  spoke  in  the 
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legal  language  of  the  English  law-books,  well  known  to  them.  The 
words  used  in  the  Constitution  carry  all  the  legal  incidents  and  meaning 
that  these  words  convey  according  to  the  established  law  of  the  colonies 
and  the  mother  country,  from  which  we  derive  our  institutions ;  and  in 
construing  them  we  must  give  them  full  force  and  effect,  except  so  far 
as  they  are  qualified  by  other  clauses. 

It  is,  therefore,  necessary,  before  considering  qualifying  clauses,  to 
ascertain  the  precise  meaning  of  the  word  ^'  impeachment,"  when  that 
mode  of  accusation  and  trial  could  be  resorted  to  under  the  English  law, 
upon  whom  it  could  operate,  and  then  limit  or  enlarge  the  meaning  of 
the  word  by  other  provisions  of  the  Constitution. 

Without  entering  into  a  detailed  statement  of  the  English  law  of  im- 
peachment, I  assume  that  the  argument  and  cases  cited  clearly  establish 
the  following  propositions : 

First.  That  no  one  can  be  impeached  except  for  official  misconduct 
or  misconduct  of  an  officer.  ^'The  jurisdiction  is  to  be  exercised  over 
offenses  which  are  committed  by  public  men  in  violation  of  their  public 
trust  and  duties."    (Story  on  the  Constitution.) 

The  cases  do  not  sustain  the  broad  assertion  by  May  in  Parliament, 
that  '^  all  persons  may  be  impeached  for  any  crimes  whatever,"  for  the 
power  was  only  exercised  by  Parliament  to  punish  offenses  by  persons 
in  official  trust.  It  is  designed  as  a  method  of  national  inqueat  into  the 
conduct  of  public  men. 

Second.  That  the  King  alone  is  excepted  from  impea<shment.  The 
King  cannot  be  impeached,  though  others  who  advise  or  aid  him  can  be. 
Only  by  revolution  can  the  King  be  removed  from  office.  It  was  a  revo- 
lution that  deposed  and  executed  Charles  I  and  a  revolution  drove  James 
II  from  his  kingdom. 

Third.  Persons  not  in  office  may  be  impeached  for  official  misconduct 
while  in  office.  The  cases  cited  in  the  argument  conclusively  show  that 
such  has  been  the  unquestioned  practice  in  Parliament. 

The  inquiry  now  is  how  far  the  Constitution  of  the  United  States 
qualifies  or  limits  these  general  propositions  of  the  English  law  of  im- 
peachment. 

The  fourth  section  of  article  2,  already  quoted,  changes  the  law  of  im- 
peachment in  several  particulars.  By  clear  implication  it  limits  the 
power  of  impeachment  to  "  the  President,  the  Vice-President,  and  all  civil 
officers  of  the  United  States,''  and  thus  excludes  all  officers  of  the  Army 
and  Navy,  who  are  to  be  tried  by  rules  and  articles  of  war  authorized 
by  the  Constitution.  The  designation  of  '*  all  civil  officers  of  the  United 
States"  includes  not  only  executive  but  judicial  officers,  and  would  only 
except  from  the  law  of  impeachment  officers  of  the  Army  and  Navy. 

As  by  the  English  law  the  King,  the  head  of  the  executive  authority 
of  the  English  government,  could  not  be  impeached,  it  might  be  inferred 
that  the  President,  the  head  of  executive  authority  in  this  Govern- 
ment, could  not  be  impeached  without  some  other  provision  extending 
the  limit  of  parliamentary  impeachment.  It  is  apparent  from  the  debates 
in  the  convention  that  this  question  was  the  chief  one  in  dispute,  and 
that  it  was  settled  that  the  President  ought  to  be  subject  to  impeachment. 
Therefore  the  fourth  section  of  article  2  provides  expressly  that  the 
President  and  Vice-President  shall  be  removed  from  office  on  impeach- 
ment, thus  extending  the  power  of  impeachment  to  the  chief  executive 
officer,  not  subject  to  impeachment  by  the  English  law. 

So  far  the  meaning  of  this  section  is  clear  enough,  as  it  expressly  in- 
cludes the  President  and  Vice-President  among  those  who  may  be  im- 
peached, and  by  clear  implication  excludes  officers  of  the  Army  and 
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Ndvy  from  trial  by  impeachment;  bat  it  does  not  in  express  terms  limit 
the  power  of  impeachment  to  civil  officers  while  in  office.  Is  the  general 
law  of  impeachment  changed  in  this  respect  by  this  section  f  If  it  is. 
then  the  judgment  of  impeachment  can  be  defeated  by  resignation,  ana 
impeachment  itself  becomes  a  mere  mode  of  removing  an  obnoxions 
officer.  Is  the  term  ^<  civil  officer '^  descriptive  of  the  person  at  the  time 
the  offense  was  committed,  or  mast  it  apply  continnoasly  to  the  time 
when  he  is  impeached,  tried,  convicted,  and  sentenced  f  The  defendant 
claims,  in  support  of  the  latter  proposition,  that,  as  the  judgment,  in 
cases  of  conviction,  must  be  ^^  removal  from  office,"  this  necessarily  im- 
plies that  he  must  be  in  office  at  the  time  of  trial  and  judgment.  To 
this  it  is  replied  that  the  jurisdiction  of  the  Senate  is  amply  conferred 
by  previous  clauses;  that  the  fourth  section  does  not  limit  impeachment 
to  civil  officers  while  in  office;  that  it  does  not  confer  jurisdiction,  but 
only  makes  removal  mandatory  when  civil  officers  are  convicted  ;  that 
thi»  is  not  inconsistent  with  the  full  power  of  impeachment  conferred  by 
other  clauses,  whether  the  ^^  civil  officer"  was  in  or  out  of  office  when 
the  trial  took  place.  We  must  construe  these  clauses  together,  giving 
to  each  full  effect  as  qualified  by  the  others,  remembering  that  no  word 
is  used  in  the  Oonstitution  that  has  not  its  carefully-chosen  office  and 
meaning. 

The  designation  ^^all  civil  officers"  as  the  persons  to  be  impeached 
has  fail  effect  in  excluding  a  large  class  of  the  officers  subject  to  im- 
peachment under  the  parliamentary  law.  The  object  of  their  exclusion 
is  obvious  enough,  as  the  power  of  Congress  to  make  rules  and 
articles  of  war  furnished  the  means  of  punishing  such  officers  in  a 
mach  more  summary  and  proper  way  than  by  impeachment.  The  pri- 
mary object  of  impeachment,  which  the  framers  of  the  Constitution 
clearly  intended  to  preserve,  was  to  secure  the  punishment  of  great  of- 
fecders  for  official  misconduct.  They  had  extended  this  process  of  trial 
and  punishment  to  the  President,  the  chief  executive  officer  of  the 
United  States.  They  had  provided  not  only  for  his  removal,  but  for  his 
perpetual  exclusion  from  office.  They  were  familiar  with  the  English 
precedents  which  extended  this  process  to  all  official  offenders,  whether 
in  office  or  out  of  office,  but  made  no  exception  of  civil  officers  who  had 
resigned.  They  knew  the  abuses  of  this  great  power  of  impeachment 
and  carefully  limited  the  extent  of  the  punishment.  They  knew  the 
eflect  of  party  heat,  and  therefore  required  a  vote  of  two-thirds  of  the 
Senate  to  convict.  They  knew  that  persons  had  been  convicted  upon 
insignificant  charges,  and  therefore  required  the  offenses  charg:e<l  to  be 
high  crimes  and  misdemeanors.  The  debates  in  the  convention  show 
that  impeachment  was  regarded  by  the  framers  of  the  Constitution 
as  a  great  safeguard  to  be  maintained  and  preserved,  and  they  con- 
ferred it  in  broad  and  general  language,  and  then  sought  by  qualifica- 
tions to  prevent  its  abuses.  It  was  not  asserted,  either  in  the  conven- 
tion or  in  Parliament,  that  the  power  to  punish  by  impeachment  of- 
ficial misconduct  by  a  person  who  had  resigned  his  office  was  an  abuse 
to  be  guarded  against ;  that  a  private  person  could  thus  be  wrongly  op- 
pressed or  disfranchised.  There  is  no  appearance  of  injustice  in  the 
English  precedents  of  impeachment  after  resignation.  The  danger  of 
such  injustice  was  not  pointed  out,  and  no  words  were  either  proposed 
or  adopted  to  confine  impeachment  to  civil  officers  while  in  office.  All 
civil  officers  may  be  impeached.  The  time  when  is  not  stated,  whether 
before  or  after  resignation,  nor  was  it  material  by  the  law  of  impeach- 
ment. The  material  thing  was  that  the  offense  must  be  by  a  civil  officer; 
that  it  mast  be  a  high  crime  or  misdemeanor,  and,  upon  conviction. 
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that  be  shall  be  removed,  aud  may  be  forever  disabled  from  holding  an 
office  of  houor,  trust,  or  profit  auder  the  United  States.  I  therefore 
mnst  hold  that  the  term  '^  civil  officer  "  is  used  to  designate  the  charac- 
ter of  the  office  held  by  the  accused  when  the  offense  was  committed, 
and  not  to  require  that  he  hold  the  office  either  at  the  time  of  his  im- 
peachment or  at  the  time  of  the  trial.  The  use  of  this  term  was  not  to 
repeal  the  established  parliamentary  law,  that  the  offender  should  not 
escape  impeachment  by  resignation,  but  only  to  exclude  from  impeach- 
ment officers  of  the  Army  and  Navy,  who  could  be  tried  by  the  Bules 
and  Articles  of  War,  upon  principles  of  military  honor  more  exacting 
than  those  of  civil  law.  Upon  the  most  careful  examination,  I  must  con- 
clude that  the  resignation  of  tlie  defendant  does  not  affect  the  jurisdic- 
tion of  the  Senate  to  try  this  impeachment.  We  are  neither  to  assert 
jurisdiction  without  clear  authority  given  by  the  Constitution,  nor  to 
evade  it  or  surrender  it  when  by  our  deliberate  judgment  it  is  conferred. 
The  construction  I  have  given  to  the  words  ^^  civil  officers "  in  the 
Constitution  is  supported  by  the  plain  and  obvious  intent  of  the  word 
^'  officers''  used  in  the  statutes  of  the  United  States  punishing  the  crime 
of  bribery.  The  Ee  vised  Statutes  embody  the  general  law  against  bribery 
in  the  language  used  in  all  the  statutes  on  that  subject.  Section  5501 
provides  that — 

Every  officer  of  the  United  States,  and  every  person  actinf^  for  or  on  behalf  of  the  United 
States  in  any  official  capacity,  under  or  by  virtue  of  the  authority  of  any  Department  or  offi- 
cer of  the  (Government  thereof,  •  •  •  -vvbo  asks,  accepts,  or  receives  any  money 
•    •    *    shall  be  punished.    •    •    • 

Section  5502  provides : 

Every  member,  officer,  or  person  convicted  under  the  provisions  of  the  two  preceding  sec- 
tions,  who  holds  any  office  of  profit  or  trust,  shall  forfeit  his  office  or  place,  and  shall  there- 
after be  forever  disqualified  from  holding  any  office  of  houor,  trust,  or  profit  under  the  United 
States. 

Section  5500  provides  for  cases  of  bribery  of  members  of  Congress. 

The  law  thus  provides  for  the  indictment  and  punishment  of  members 
of  Congress,  officers  of  the  United  States,  and  persons  other  than  offi- 
cers who  hold  positions  under  the  Government,  that,  upon  conviction, 
any  such  person,  described  as  a  member,  officer,  or  employ^,  shall  be  im- 
prisioned  and  forfeit  his  office  or  place,  and  be  forever  disqualified  from 
holding  any  office  of  honor,  trust,  or  profit  under  the  United  States.  Can 
it  be  possible  that  the  resignation  of  an  officer  before  his  indictment  un- 
der this  law  can  defeat  his  indictment  because  he  was  not  an  ^^  officer  ^ 
when  indicted,  or  because  the  judgment  of  removal  from  office  could  not 
operate  in  his  casef  Such  a  strict  construction  would  hardly  be  applied 
by  a  court  to  even  a  criminal  law.  And  yet  this  is  the  same  construc- 
tion that  would  limit  the  jurisdiction  of  the  Senate  to  the  impeachment 
of  <'  officers  "  in  office  not  only  when  the  offense  was  committed,  but  also 
continuously  through  impeachment,  trial,  and  punishment.  So  strict  a 
construction  of  the  Constitution  would  cripple  all  its  great  powers,  and 
leave  it  a  helpless  wreck  against  treason  and  corruption. 

With  no  desire  to  enlarge  the  powers  of  the  Senate,  1  cannot  so  limit 
the  power  of  the  House  to  impeach  or  the  power  of  the  Senate  to  try  im- 
peachments. 

In  considering  this  question,  I  have  not  overlooked  the  danger  that 
may  arise  in  high  party  times,  when  a  reckless  majority  may,  by  abusing 
the  power  of  impeachment,  seek  to  exclude  from  high  office  the  most 
worthy  private  citizen  for  old  offenses  committed  when  in  office.  This 
argument  applies  as  well  to  all  the  great  and  necessary  powers  of  the  Gov- 
ernmcnt — the  power  to  declare  war;  to  make  treaties;  to  pardon  crimes; 
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BTen  the  judicial  powers  may  be  abased  ;  but  still  all  these  powers  are 
essendai  to  the  existence  of  Government.  The  power  of  impeachment 
has  been  carefall j  limited  by  the  Constitution  in  the  same  mode  as  other 
powers  that  may  be  abased — ^as  to  the  power  of  the  Senate  to  make 
treaties  or  the  power  of  either  Hoase  to  expel  a  member,  each  of  which 
can  only  be  exercised  when  two-thirds  of  the  body  concar.  Other  safe- 
guards have  been  thrown  around  the  power  of  impeachment:  the  natnre 
of  the  offense  is  defined,  the  officers  to  be  affected  are  descrit)ed,  and  the 
paoishment  is  limited.  These  safe-gnards  only  indicate  that  if  it  had 
been  the  pnrpose  to  further  limit  impeachment  to  civil  officers  while  in 
(fffce  it  would  have  been  clearly  expressed.  The  precedents  of  impeach- 
ment of  persons  not  in  office  for  offenses  committed  while  in  office  were 
well  known,  and  if  this  had  been  considered  an  abuse  to  be  guarded 
against,  it  wonld  have  been  done  in  the  same  clear  manner  that  the  Con- 
stitation  guards  against  excessive  punishment  in  cases  of  impeachment. 
It  is  even  now  in  this  debate  a  well-balanced  question  whether,  if  we 
were  making  a  new  Constitution,  and  not  construing  one,  it  is  not  more 
dangerous  to  the  public  to  allow  an  officer  to  escape  impeachment  by  re- 
signing than  it  is  dangerous  to  the  private  citizen  to  leave  him  subject  to 
impeachment  for  alleged  high  crimes  or  misdemeanors  when  in  office. 
Aliment  drawn  from  the  possibility  of  the  abuse  of  power  can  have  but 
little  weight  in  the  construction  of  a  written  constitution  of  express  pow- 
ers; and  in  this  cause  such  arguments  have  been  greatly  exaggerated. 
Nearly  a  century  has  passed  away,  and  the  plainly-expressed  power  ^ 
impeach  all  civil  officers  has  been  rarely  exercised.  It  is  not  likely  that 
the  power  to  impeach  persons  not  in  office,  for  official  misconduct  when 
in  office,  will  often  be  invoked,  and  only  in  extreme  cases,  and  when  the 
oisnder  flees  from  justice  by  resignation.  It  may  then  be  the  only 
means  of  arraignment,  exposure,  and  i>unishment.  The  public  safety 
may  depend  upon  its  exercise.  It  has  been  often  said  that  if  this  rem- 
edy exists,  it  most  exist  until  the  grave  covers  the  offender;  that  there 
ean  be  no  statute  of  limitations  against  it  If  this  be  true,  it  is  equally 
troe  of  civil  claims  or  judgments  in  favor  of  the  United  States.  But  the 
limitation  of  civil  suits,  judgments,  taxes,  and  duties,  as  well  as  of  all 
remedies,  is  a  part  of  the  law-making  power.  Congress  may  by  law  limit 
the  time  within  which  all  processes  or  remedies,  whether  in  the  Depart- 
ments, the  judicial  courts,  or  in  this  high  court  of  impeachment,  may  be 
presented.  There  is  no  remedy  that  cannot  be  limited  by  a  statute  of 
repose.  Although  the  House^of  Representatives  has  the  sole  power  of 
impeachment  and  the  Senate  can  alone  try  an  impeachment,  yet  Con- 
gress has  the  power  to  make  all  laws  which  may  be  necessary  and  proper 
for  carrying  into  execution  all  the  powers  vested  by  the  Constitution  in 
the  Government  of  the  United  States  or  in  any  Department  or  office 
thereof. 

Under  this  power  statutes  of  limitation  are  passed  which  deprive  a 
Qtizen  of  his  property  without  "due  process  of  law,''  but  only  by  the 
lapse  of  time.  All  rights  must  be  enforced  by  appropriate  remedies 
within  a  reasonable  time,  to  be  fixed  by  law,  or  they  are  forfeited.  The 
power  and  jurisdiction  of  all  courts  are  subject  to  a  qualified  limitation 
hy  statutes  which  the  courts  are  bound  to  respect  and  enforce,  and  I  see 
^  reason  why  this  principle  does  not  apply  as  well  to  the  House  of  Eep- 
reaentatives  when  an  accuser  and  to  the  Senator  when  a  court  as  to  the 
•wlinary  tribunals  of  civil  and  criminal  justice.  If  so,  this  danger  of  per- 
P^l  accusation  against  a  civil  officer  by  impeachment  may  be  guarded 
agunst  and  regulated  by  law  as  in  ordinary  cases -of  crime  or  misde- 
nwanor, 
18  B 


274  TEIAL   OF   WILLIAM   AV.    BELKNAP. 

But,  in  the  view  I  have  taken  of  this  case,  I  do  not  rest  upon  a  com- 
parison of  the  danger  that  may  flow  from  asserting  or  refusing  jurisdic- 
tion ;  nor  am  I  at  liberty  to  decide  it  by  the  Constitution  as  I  think  it 
ought  to  be,  but  only  by  the  Constitution  as  it  is;  and  upon  this  basis 
my  conviction  is  clear  that  the  jurisdiction  of  the  Senate  to  try  this  case 
was  not  affected  by  the  resignation  of  the  defendant. 


OPINION  OP  MR.  SARGENT. 
Ddivered  May  16,  1876. 

Mr.  Sabgent.  In  the  few  words  that  I  shall  say  I  propose  to  give 
rather  my  conclusions  than  the  processes  of  reasoning  by  which  I  have 
arrived  at  them.  I  think  the  jurisdiction  of  the  Senate  exists  in  this 
case  because — 

First.  The  Constitution  plainly  provides  that  in  cases  of  high  crimes 
and  misdemeanors  in  office  the  House  shall  have  the  power  to  impeach 
and  the  Senate  the  power  to  try  offenders. 

Second.  The  jurisdiction  inures  at  the  very  moment  the  crimes  are 
committed,  whether  the  House  impeaches  or  not ;  and  the  power  to  im- 
peach and  try  then  exists  and  continues  until  completely  exercised. 

J'hird.  The  Constitution  fixes  no  limitation  of  time  during  which  the 
power  ofimpeachmentmay  be  exercised  and  at  which  it  shall  terminate ; 
and,  unless  such  limitation  is  affirmatively  stated  in  that  instrument,  or 
necessarily  implied,  it  cannot  be  assumed. 

Fourth.  So  far  from  the  Constitution  implying  any  limitatiou  of  time, 
the  provision  denying  pardon  to  persons  remov^  or  disqualified  implies 
the  reverse ;  for  no  lapse  of  time,  penitence  of  the  criminal,  or  snbse- 
queut  exemplary  life  is  potent  to  secure  for  him  rehabilitation.  The 
reason  of  the  rule  is  as  potent  to  subject  the  offender  to  a  trial  which 
will  result  in  disqualification,  obviously  deemed  important  to  the  public 
safety  by  the  authors  of  the  Constitution. 

Fifth.  It  is  assuming  a  limitation  of  time  at  which  the  power  of  im- 
peachment shall  terminate  to  hold  that  the  resignation  of  his  office  by 
a  high  criminal  or  the  expiration  of  his  term  defeats  the  power  and  ousts 
the  jurisdiction  of  impeachment. 

Sixth.  The  object  of  impeachment  is  the  protection  of  the  Government 
and  people,  and  this  object  is  secured  by  providing  two  consequences 
to  follow  conviction,  namely,  removal  from  office  and  future  disqualifica- 
tion, the  latter  in  the  discretion  of  the  Senate. 

.  Seventh.  The  power  to  sentence  to  disqualification  to  hold  office  was 
granted  because  its  exercise  may  be  as  necessary  to  the  public  safety 
as  removal  from  office ;  and  it  would  be  difficult  to  conceive  a  case  where 
a  person  would  be  found  guilty  of  crimes  that  would  in  the  judgment  of 
the  Senate  be  cause  for  his  removal  where  the  Senate  would  fail  to 
further  sentence  him  to  disqualification. 

Eighth.  A  sentence  to  disqualification  is  a  humiliating  badge  affixed 
to  high  crimes  and  misdemeanors  in  office,  and  operates  for  the  public 
safety  not  only  by  the  exclusion  of  the  criminal  from  office  but  as  a 
warning  and  example  to  all  public  offers,  tending  to  purity  in  office. 

Ninth.  The  power  is  as  much  conferred  by  the  Constitution  to  sentence 
to  disqualification  as  to  removal.  If  the  jurisdiction  to  impeach  inurea 
at  the  very  moment  the  crimes  are  committed,  it  must  continue  until 
acquittal  or  until  the  power  of  the  court  is  exhausted,  including  the 
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power  to  sentence  to  disqaalification,  unless  the  Senate  shall  omit  dis- 
qo^fication,  in  its  discretion,  from  its  jndgment. 

Tenth.  Congress  may  hare  power  to  enact  a  statute  of  limitations  on 
impeachments,  recognizing  for  that  purpose  the  principles  on  which  sach 
statates  are  upheld,  that  they  are  statutes  of  repose,  going  to  the  remedy 
aad  not  to  the  right ;  but  it  has  not  done  so. 

£leTenth.  The  words  ^^ civil  officers"  used  in  the  Gonstitution,  desig- 
nating persons  liable  to  impeachment,  were  intended  to  establish  a 
distinction  between  those  who  have  assumed  civil  office  in  the  General 
OoY^nment  and  military  and  naval  officers,  as  also  those  of  the  peopte 
never  in  office,  who  might  be  held  liable  to  impeachment  without  care- 
ful exclusion. 

Twelfth.  The  body  of  the  people  was  excluded  fh>m  the  process  of  im- 
peachment by  apt  language,  because  the  practice  in  the  English  Parlia- 
ment had  given  some  color  to  the  idea  that  any  subject  might  be  im- 
peached. But  the  President  and  Vice-President  were  included  in  the 
namber  liable  to  impeachment,  because  that  practice  had  excluded  the 
King  from  such  process. 

Tyrteenth.  The  cumbrous  machinery  of  impeachment  is  not  likely  to 
be  set  in  motion  for  light  causes  or  be  unjustly  used  by  an  incoming 
party  as  a  mode  of  assault  on  their  retiring  adversaries.  The  good  sense 
and  rectitude  of  the  people  would  rebuke  such  use  of  this  tribunal. 
OoDgreas  has  provided  other  means  for  the  trial  of  minor  offenders,  to 
which  they  are  properly  remitted,  and  the  Senate  will  judge  for  itself 
what  are  high  crimes  and  misdemeanors.  But,  if  this  abuse  is  an  in- 
sparable  incident  to  this  process,  the  remedy  is  in  an  amendment  to 
the  Constitution. 

Fourteenth.  The  allegations  of  the  articles  of  Impeachment,  taken  as 
confessed  for  the  purpose  of  this  plea  to  the  jurisdiction,  are  that  the 
late  Secretary  of  War  was  guilty  of  high  crimes  and  misdemeanors  in 
that  office.  In  my  view,  his  resignation  does  not  oust  our  jurisdiction 
to  t^  this  impeachment,  and,  if  he  is  found  guilty,  to  sentence  him  to 
(lisqnalification  from  office. 


OPINION  OP  MR.  EDMUNDS. 

Delivered  May  16  and  17, 1876. 

Mr.  Edmunds.  Mr.  President,  the  provisions  of  the  Gonstitution  on 
this  subject,  brought  together  in  their  order,  are  as  follows : 

The  House  of  BepreseDtatives  shall  «  *  *  have  the  sole  power  of  impeachmenl. 
(Article  IjSedtion  2,  last  clause.) 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for  that 
pQiMse  tiiej  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  8tates  is 
^liM,  the  Cbief-Jnstioe  shall  preside.  And  no  person  shall  be  convicted  without  the  con- 
(vrenoe  of  two-thirds  of  the  members  present.    (Article  1,  section  3,  sixth  clause.) 

Jodgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
^  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
^{iles;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment, 
^,  judgment,  and  punishment,  according  to  law.    (Article  1,  section  3,  seventh  clause.) 

TtM  President  shall  •  *  *  have  power  to  grant  reprieves  and  pardons  for  offenses 
^iinst  the  United  States,  except  in   cases  of  impeachment.    (Article  2,  section  2,  first 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  Statei*,  shall  be  removed 
fnm  offiee  on  impeachment  for,  and  convie:ion  o^,  treason,  bribery,  or  other  high  crimes 
snd  misdemeanors.     (Article  2,  section  4.) 
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Looking  to  tbe  language  of  the  Constitation  aloue,  and  applying  to  it 
the  ordinary  rules  of  construction  and  common  seiise,  I  have  no  diffi- 
culty in  holding  that  the  right  of  the  House  of  Representatives  to  im- 
peach and  of  the  Senate  to  try  a  person  for  high  crimes  committed  in 
office,  does  not  depend  upon  the  circumstance  of  holding  office  at  the 
moment  of  the  impeachment,  and  so  is  not  lost  by  the  fact  that  tbe  ac- 
cused party  had  ceased  to  hold  office  before  the  proceedings  began. 

It  seems  to  me  demonstrable  that  the  grants  of  the  power  of  impeach- 
ment to  the  House  and  of  the  power  to  the  Senate  to  try  are,  unless 
limited  or  restrained  by  the  fourth  section  of  article  2,  complete  and  un- 
limited, otherwise  than  by  the  import  and  scope  of  the  term  ^<  impeach- 
ment," as  it  was  at  that  time  defined  and  understood.  The  range  of  the 
judgment,  which  otherwise  might  have  been  even  death,  is  limited,  but 
the  jurisdiction  over  the  subject  and  the  accused  is  not. 

Leaving  out  of  view,  then,  for  the  present,  the  fourth  section  of  arti- 
cle 2,  the  question  is,  what  is  impeachment  f  I  understand  it  to  be, 
both  in  its  legal  and  historical  sense,  the  accusation  and  prosecution 
of  a  person  for  treason,  or  other  crimes  and  misdemeanors,  affecting 
the  administration  of  public  affairs.  (Jacobs's  Law  Dictionary,  title  Im- 
peachment ;  4  Blackstone^s  Commentaries,  259 ;  Gomyn's  Digest,  title 
Parliament.) 

It  was  not,  so  far  as  I  know,  even  suspected  at  the  time  of  framing 
our  Constitution  that  by  the  existing  definition  or  practice  of  impeach- 
ment the  accused  must  possess  the  particular  quality'of  being  an  office- 
holder at  the  time  of  accusation  or  trial.  The  import  of  the  term  was 
not  then  subject  either  to  doubt  or  dispute.  Its  scope,  at  least  as  in- 
cluding all  high  official  crimes,  was  also  settled  and  well  known.  It 
had  never  been  asserted,  so  far  as  I  know,  that  it  did  not  apply  to  ex- 
officials  equally  with  those  in  office  at  the  moment  of  presentation.  It 
follows  that,  if  the  word  was  to  have  any  definite  meaning  and  scope  in 
the  Constitution,  it  must  have  been  used  in  the  sense  in  which  before 
that  time  it  had  been  known  and  used.  (United  States  vs.  Wilson,  7 
Peters,  page  150 ;  McCool  vs.  Smith,  1  Black,  page  459.) 

To  hold  otherwise  would  be  to  cast  doubt  and  uncertainty  upon  many- 
other  parts  of  the  Constitution.  The  subjects  of  jury  trial,  pardon,  ha- 
beas corpus,  admiralty  and  maritime  jurisdiction,  attainder,  piracy,  and 
many  others,  are  instances.  The  Constitution  is  not  an  instrument  of 
definitions;  it  is  an  instrument  of  grants  and  declarations.  The  only 
definition  in  it  is  that  of  treason. 

The  words  of  the  third  section  of  article  1  are  not  only  general  as  to 
description  of  the  jurisdiction,  but  they  refer  to  the  accused  as  a  person. 
They  declare  that — 

When  the  President  is  tried,  the  Chief-Justice  shall  preside  :  and  no  person  shall  be  con- 
yicted  without  the  concurrence  of  two-thirds  of  the  members  present. 

The  plain  meaning  of  these  words  to  my  mind  is,  that  the  accused  is 
to  be  tried  in  his  personal  character,  and  that  when  he  happens  to  hold 
the  office  of  President,  and  is  on  trial,  the  Chief-Justice  shall  preside. 
It  does  not  follow  because  the  President  may  be  impeached  and  tried 
while  in  office  that  he  cannot  be  afterward. 

It  has  been  contended  that  the  clause  concerning  the  judgment  in  im- 
peachment cases  shows  that  the  accused  must  be  in  office  when  im- 
peached and  when  sentenced.  This  proposition  cannot,  I  think,  be 
maintained.  The  clause  does  not  speak  of  jurisdiction,  either  in  respect 
of  the  offense  or  the  offender ;  but  it  merely  regulates,  by  limitation  of 
extent,  the  consequences  to  follow  from  the  exercise  of  a  jurisdiction 

ready  granted.    It  declares  simply  that  the  judgment  shall  not  extend 
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farther  tbau  two  things — removal  from  office  and  disqaalification.  The 
range  of  the  action  of  the  tribanal,  after  it  has  found  the  ofifender  and 
tned  and  convicted  him,  is  circamscribed  by  boundaries.  Within  these 
boondarie^  it  may  do  both  or  only  one  of  the  things  allowed,  or  still  less 
than  the  extent  of  either,  as  by  censure  or  suspension  ;  but  the  fourth 
section,  hereafter  to  be  considered,  requires  one  of  them  to  be  done,  if 
the  person  convicted  happens  to  be  within  the  category  described  at  the 
time  of  judgment. 

The  two  things,  removal  and  disqualification,  are  not  inseparable  and 
to  be  taken  in  solido.  We  are  not  to  go  furtlier  than  both.  The  clause 
is  negative,  and  a  prohibition  against  doing  more  than  two  things  can- 
not l^  turned  into  a  command  to  do  both  or  neither.  In  the  negative 
form  of  the  clause  the  use  of  the  conjunction  and  was  indispensable^ 
Had  or  been  used,  we  should  have  been  prevented  from  applying  more 
than  one  of  the  remedies  in  any  case.  Hence  it  follows  that  no  infer- 
ence can  be  raised  from  these  words  that  the  person  impeached  must  be 
an  officer  at  the  time  of  impeachment.  I  should  myself,  indeed,  have  no 
hesitation  in  holding  that  a  person  out  of  office  could  be  impeached  for 
a  high  crime  committed  in  it  if  the  language  of  the  Constitution  had 
been  affirmative,  like  this :  *^A11  civil  officers  of  the  United  States  shall 
be  liable  to  impeachment  for  treason,"  &c.  In  all  such  cases  the  juris- 
diction attaches  on  the  commission  of  the  offense,  and  it  attaches  to  the 
offense  and  the  person  committing  it.  No  difficulty  arisen  ft'om  the  use 
of  the  word  office  6t  officer.  An  office  is  a  function,  and  an  officer  is  a 
pmon  performing  it.  When,  therefore,  the  law  provides  for  dealing 
with  an  officer  who  misconducts  himself,  all  rights  and  responsibilities 
are  fixed  at  the  moment  of  the  act,  and  his  ceasing  to  hold  office  is  not 
of  any  consequence  except  as  making  one  part  of  the  judgment  unneces- 
sary. It  is  the  individual  who  has  committed  the  offense  while  holding 
a  particular  relation  to  a  public  trust,  and  it  is  the  individual  and  not 
the  relation  that  is  to  be  brought  to  trial  and  dealt  with  for  it  The  cir- 
cnmstance  that  one  of  the  duties  of  the  tribunal  will  be  to  remove  him 
if  it  finds  him  still  holding  on  to  a  place  he  has  dishonored  must  not  be 
confounded  with  the  amenability  to  prosecution,  trial,  and  judgment  in 
his  personal  character.  It  isin  that  character,  indeed,  that  he  is  removed 
ftom  office,  which  is  merely  the  separation  of  the  individual  from  the 
performance  of  the  trust  he  has  betrayed. 

There  are  numerous  instances  of  laws  framed  on  the  obvious  principle 
and  distinction  before  stated,  under  which  it  is  not  known  that  it  was 
erer  bmted  that  the  jurisdiction  failed  because  the  party  had  left  office, 
and  80  a  part  of  the  sentence  would  be  unnecessary.  The  following  are 
a  few  of  them : 

By  5  and  6  Edward  VI,  chapter  16,  it  is  provided  that  any  persons 
holding  office  selling  appointments  under  them  <^  shall  not  only  lose  and 
forfdt "  their  ^^ office,'^  but  ^^  shall  be  adjudged  a  disabled  person  to  have, 
owmpy,  or  enjoy  the  said  office." 

By  8  (xeorge  I,  chapter  24,  section  8,  it  is  enacted  that  if  any  ^<  officer 
of  any  of  His  Majesty's  ships  or  vessels  of  war"  shall  receive  on  board 
merchandise  for  purposes  of  trade,  every  such  **  officer  "  shall,  upon  be- 
ing convicted  thereof  by  a  court-martial,  ^'  lose  and  forfeit  his  command 
and  office,  and  shall  be  forever  afterward  incapable  to  hold  office,  and 
^eit  all  wages  due  to  him." 

By  Section  6408,  Revised  Statutes,  it  is  declared  that  "  every  officer 
having  the  custody  of  any  record,"  &c.,  who  shall  *'  destroy  it,  &c.,  shall 
pay  a  fine,  and  shall  moreover  forfeit  his  office  and  be  forever  disquali- 
fied," &c 
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By  Section  5444,Eevised  Statutes,  it  is  provided  that  every  "  oflBcer'' 
of  the  revenue  who  admits  dutiable  goods  without  duty  ^' shall  be  re- 
moved  from  office  and  fined,"  &c. 

A  case  under  martial  law  illustrates  these  views.  The  Constitation 
provides  that  every  person  shall  be  entitled  to  trial  by  jury,  &c.,  "  ex- 
cept in  cases  arising  in  the  land  and  naval  forces,''  or  ^^  in  the  militia 
when  in  actual  service.'' 

In  the  war  of  1812  the  President  called  for  certain  regiments  of  New 
York  militia  to  enter  actual  service.  One  Martin,  enrolled  in  the  mili- 
tia, refused  to  respond,  and  remainecl  at  home.  After  the  war  was  over 
and  the  militia  discharged,  he  was  brought  before  a  conrt-marti^  for 
the  offense  of  refusing  to  serve.  He  was  tried,  condemned,  and  sen- 
tenced to  pay  a  fine.  He  brought  an  action  against  the  officer  who  col- 
lected the  fine,  and  the  case  came  to  the  Supreme  Court.  That  court 
decided  nnanimously  that,  he  having  committed  the  offense  while  he 
belonged  to  the  militia  and  when  it  had  been  called  into  actual  service, 
the  jurisdiction  of  the  court-martial  attached  then,  and  did  not  depend 
npon  the  activity  with  which  it  should  have  been  exercised,  or  the  haste 
with  which  it  should  proceed,  but  that  he  was  amenable  to  its  jurisdic- 
tion after  the  war  was  over  and  the  militia  had  been  disbanded.  (Mar- 
tin V8.  Mott,  12  Wheaton,  28.) 

It  may  well  be  considered  that  the  matter  of  removal  of  the  person 
from  office  on  impeachment  is  one  of  necessity  or  usefulness  rather  than 
of  jurisdiction  to  try.  The  question  does  not  arise  until  after  conviction, 
and  then  if  the  person  is  not  in  office  the  judgment  is  not  necessary, 
although  perfectly  regular  if  pronounced.  In  the  latter  case  the  act  re- 
quired has  been  performed  in  advance  of  the  judgment,  which  could  not 
make  the  judgment  either  irregular  or  erroneous,  however  vain  it  might 
be  if  it  were  the  only  judgment  to  be  pronounced.  It  would  seem  to  be 
a  waste  of  time  to  refer  to  the  instances  that  illustrate  this. 

It  has  been  claimed  in  the  argument  on  one  side  that,  if  the  respond- 
ent was  in  office  at  the  date  of  the  commencement  of  proceedings,  the 
jurisdiction  then  existing  could  not  be  defeated  even  if  the  Senate  wonld 
have  had  no  jurisdiction  had  he  vacated  the  office  before.  I  am  anable 
to  perceive  the  force  of  such  a  distinction.  Jurisdiction  is  of  two  kinds 
only :  first,  of  the  subject-matter,  so  called  in  the  books,  that  is,  the 
offense,  which  in  this  case  it  is  charged  was  the  taking  of  bribes  while 
the  respondent  was  in  office.  This  jurisdiction  must  exist,  if  it  exist  at 
all,  at  the  time  the  offense  was  committed,  and  it  cannot  under  any  cir- 
«nmstances  be  created  afterward.  Bo  existing,  it  cannot  be  lost  in  any 
other  way  than  by  an  abrogation  of  the  law  npon  which  it  is  founded  or 
by  the  abolition  of  the  tribunal  upon  which  the  jurisdiction  is  conferred ; 
neither  the  lapse  of  time  nor  the  change  of  circumstances  of  tiie  offender 
has  any  effect  upon  it  whatever.  If  he  has  received  a  pardon  6r  has 
been  before  acquitted  or  convicted  of  the  same  offense,  or  if  the  statute 
of  limitations  has  run,  the  jurisdiction  over  the  subject  remains  pre- 
eisely  what  it  was  before,  and  these  things  are  matters  of  defense,  show- 
ing, not  that  the  tribunal  has  no  right  to  try,  but  that,  having  the  power 
to  try,  it  is  upon  such  circumstances  bound  to  pronounce  judgment  in 
favor  of  the  respondent  But  this  elementary  principle  must  be  so  ob- 
vious that  I  will  not  enlarge  upon  it. 

The  other  branch  of  jurisdiction  is  what  is  called  juristiction  of  the 
person.  It  always  relates  to  the  individual  who  is  to  be  brought  under 
the  judgment  of  the  tribunal.  No  matter  how  many  places  of  trust  he 
may  hold  or  by  how  many  titlei^  he  may  be  described,  it  is  the  man  in 
his  personal,  and  not  his  official,  character  who  is  to  be  confronted  with 
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theaocasatioo  and  with  the  accaser.  Even  when  the  object  of  the  pros* 
ecation  is  not  ponishment,  bat  to  compel  the  performance  of  an  official 
act,  the  judgment  of  the  conrt  always  is  against  the  person,  commanding 
him  to  exercise  the  office  and  duty  the  law  has  imposed  upon  him.  This 
being  the  complete  natnre  of  jurisdiction,  (and  it  was  never,  so  far  as  I 
*  know,  qaestioned,)  the  jurisdiction  over  the  snbject-matter  of  the  offense 
described  in  the  articles,  if  it  ever  existed,  cannot  have  been  lost  by  the 
ckange  of  oircamstanoes  of  the  respondent^  or,  if  by  possibility  it  could 
be  lost  by  sach  change  of  circumstances,  it  must  equally  be  lost  when 
tiie  change  occurs  after  proceedings  begun,  as  well  as  before.  The  pro- 
oeedings  themselves  cannot  create  jurisdiction  over  the  subject;  they  are 
only  in  exercise  of  the  jurisdiction  residing  in  the  tribunal.  But  the  juris- 
diction over  the  person  is  first  obtained  by  such  exercise  in  the  process  of 
bringing  him  before  the  tribunal.  And  as  the  jurisdiction  over  the  sub- 
ject may  be  lost  by  abolishing  the  law  creating  the  offense  or  abolishing 
the  tribunfld  authorized  to  try  it,  so  the  jurisdiction  over  the  person  may 
be  lost  by  his  ceasing  to  exist,  and  in  no  other  way.  And  at  whatever 
stage  in  the  proceedings  this  last  event  happens,  the  result  is  the  same, 
sabject  in  some  cases,  possibly,  to  the  doctrine  of  relation. 

I  am,  then,  clearly  of  opinion  that,  viewing  the  provisions  of  the  Con- 
statotion  under  the  appropriate  heads  of  the  power  of  the  House  of  Uep- 
reseotatives  and  the  Senate  in  respect  of  impeachments,  the  accused  is 
sobjeet  to  the  jurisdiction  of  this  tribunal,  notwithstanding  he  may  have 
been  oat  of  office  when  the  impeachment  was  begun. 

Bat  it  is  suggested  that  the  second  article  of  the  Constitution,  which 
relates  to  the  executive  power,  contains  in  its  fourth  section  a  provision 
that  raises  the  presumption  that  jurisdiction  to  prosecute  and  try  an 
offender  by  impeachment  is  to  be  confined  to  cases  in  which  the  accused 
person  persists  in  spite  of  his  detected  crimes  and  in  spite  of  the  danger 
to  the  public  service,  in  remaining  in  office  nntil  he  is  prosecuted,  and 
(as  I  think  it  necessarily  follows)  until  he  is  tried  and  convicted;  for, as 
I  have  said,  it  seems  impossible  to  hold  that,  if  it  be  the  person  in  his 
character  of  an  officer  who  is  impeached  and  that  he  is  in  his  character 
of  an  officer  only  to  be  convicted  and  adjudged,  the  jurisdiction  exists 
any  longer  than  the  official  relation  does.  This  section  is  in  the  follow- 
ing words: 

The  President,  Yiee-Presideiit,  and  all  civil  officers  of  the  United  States  shall  be  renoTed 
tnm  office  on  impeaehment  for,  and  oonriction  of,  treason,  bribery,  or  other  hif  h  crim«s  and 


It  win  be  seen  that  it  does  not  profess  to  confer  any  power,  but  it  im- 
poses a  duty  to  be  performed  in  a  certain  event.  It  is  not  placed  in  that 
article  of  the  Gonstitntion  which  alone  grants  all  the  other  powers  con- 
ferred either  npon  the  Senate  or  House  of  Representatives,  bat  nnder 
the  appropriate  head  of  executive  powers  and  liabilities.  It  provides 
for  Uie  immediate  dismissal  of  offenders  in  that  department  when  con- 
victed on  impeachment.  Obviously  that  is  all  there  is  of  it  npon  its 
ftee.  Everything  else  that  is  to  be  got  out  of  it  must  be  through  the 
medinm  of  speculative  dialectics.  Had  it  been  placed  in  the  first  article 
with  the  provisions  npon  the  subject  of  impeachment  and  in  the  same 
order  in  which  it  now  stands,  it  seems  perfectly  plain  to  me  that  not  a 
cavil  even  could  have  been  raised  upon  it  in  favor  of  the  claim  of  the 
reapondent*    The  provisions  then  would  have  stood: 

First.  The  Honse  of  Bepresentatives  ^^  shall  have  the  sole  power  of 
iffipeachment.'' 

Seeond.  "The  Senate  shall  have  the  sole  power  to  try  all  impeach- 
ments." 
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Third.  '^  Judgment  in  cases  of  impeachment  shall  not  extend  farther 
than  to  removal  from  office^  and  disqaalifloation  to  hold  and  enjoy  any 
office  of  honor,  trust,  or  profit  ander  the  United  States :  but  the  party 
convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
.  judgment,  and  punishment,  according  to  law.''  And  ^<the  President, 
^  Vice-President,  and  all  civil  officers  shall  be  removed"  on  conviction, 
&c.  So  brought  together,  can  the  keenest  criticism  find  any  ground 
for  claiming  that  this  last  clause  was  intended  to  impair  any  power 
granted  in  the  prior  ones,  or  that  the  circumstance  of  holding  office  at 
the  moment  of  imx>eachment  was  to  be  made  a  test  of  the  right  to  im- 
peach or  try  anybody  f 

The  fourth  section  does  not  declare  who  may  or  who  may  not  be  im- 
peached, but  that  the  President,  Vice-President,  and  all  civil  officers 
shall  be  removed  on  impeachment  for  and  conviction  of  treason,  &c.  It 
does  not  hint  at  jurisdiction,  but,  on  the  other  hand,  it  in  terms  declares 
what  shall  follow  the  exercise  of  a  jurisdiction  by  conviction  of  a  per- 
son holding  office.  In  every  other  instance  in  the  Constitution  where 
power,  authority,  or  jurisdiction  is  conferred,  entirely  dififerent  language 
is  employed,  clear  and  affirmative  in  its  character ;  as  in  the  passages 
before  referred  to,  and  in  all  grants  of  power  to  Congress  or  either  of  ItA 
Houses,  in  all  grants  of  power  to  the  Executive,  and  in  the  grant  of  ja- 
dicial  power :  and  it  is  amazing  that  if  the  framers  of  the  Constitation 
had  intendea  this  section  to  be  one  of  jurisdiction,  and  determinable  at 
the  will  of  the  offender  at  that,  it  should  have  been  left  in  its  present 
form  for  policy  and  conjecture  to  discover  it  It  will  be  observed,  too, 
that  it  makes  no  provision  at  all  for  disqualification ;  and  if  it  be  the 
jurisdictional  provision,  it  completely  measures  the  judgment  as  well 
as  describes  the  offender  and  the  offense,  and  it  would  be  difficult  to  dis- 
qualify at  all,  as  removal  alone  is  mentioned ;  for,  as  the  prior  disquali- 
fying clause  is  in  the  negative,  that  could  not  be  resorted  to  to  enlarge 
the  jurisdiction  under  this  section. 

But  it  appears  to  me  that,  if  this  section  could  be  treated  as  one  of  de- 
scriptive jurisdiction  and  made  like  the  other  jurisdiction  clauses  of  the 
Constitution,  to  read,  affirmatively  and  specifically,  that  the  House  of 
Bepresentatives  shall  have  power  to  imx>each  and  the  Senate  to  try  the 
President,  Vice-President,  and  all  civil  officers  of  the  United  States  and 
on  conviction  to  remove  and  disqualify,  it  would  still  be  clear  that  retire- 
ment f]X)m  office  would  not  effect  the  question ;  for,  as  has  already  been 
shown,  if  the  power  granted  be  to  impeach  and  try  the  President, 
&c.,  for  misconduct  in  office,  it  is  a  power  to  prosecute  and  try  the  per- 
son who  while  holding  the  office  committed  the  offense,  without  regard  to 
his  character  at  the  time  the  hand  of  the  law  is  laid  upon  him.  There 
is  no  confiict  between  this  section  and  the  provisions  of  article  1,  nor  is 
this  a  limitation  upon  them.  On  the  contrary,  it  is  an  addition  that  in 
respect  to  persons  holding  office  at  the  time  of  conviction,  the  judgment 
of  removal,  that  otherwise  would  have  been  discretionary  and  might 
have  been  suspension  for  a  limited  time  or  censure,  shall  be  pronounced. 
And  in  view  of  the  negative  form  of  the  judgment  clause  in  the  first  ar- 
ticle, it  might  have  been  open  to  doubt  in  the  convention  whether  t^e 
President  and  Vice-President  whose  terms  of  office  were  fixed  at  four 
years  could  be  removed  without  an  express  provision. 

From  these  considerations,  confined  to  the  words  of  the  Constitution, 
I  am  of  the  opinion  that  in  order  to  give  effect  to  all  its  provisions  on 
the  subject,  and  to  carry  out  the  intent  of  the  instrument  expressly 
<«tated,  to  provide  not  only  for  removal,  but  (in  many  instances  more  im- 
portant still)  for  excluding  from  office  citizens  who  should  betray  their 
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official  trusts,  it  mast  be  held  oar  jurisdictioD  if  not  defeated  by  the  re- 
tirement of  the  ofifeDder  from  office.  If,  as  is  claimed,  (bat  which  I  do 
not  by  any  means  admit,)  the  Constitation  is  to  be  constraed  in  respect 
of  its  jarisdictions  like  a  penal  statate,  the  jarisdiction  is,  I  think, 
still  clear.  The  definition  of  the  terms  nsed  was  perfectly  nnderstood, 
and  the  expressions  employed  must  in  every  part  be  given  their  fair 
^ect 

I  will  now  proceed  to  the  considerations  bearing  upon  the  question, 
extrinsic  to  the  words  of  the  Constitution,  and  in  the  light  of  which 
they  may,  I  think,  be  justly  viewed.  The  state  of  a  subject  at  the  time 
the  condition  of  the  lawsand  practice,  the  mischief  to  be  provided  against, 
and  the  adequacy  of  the  remedies  to  be  applied,  are  all  just  subjects  of 
consideration  in  seeking  for  the  true  construction  of  a  constitution  or  a 
statute.  * 

Under  this  head  I  refer — 

First.  To  the  state  of  the  English  law  of  impeachment  at  the  time  the 
Constitution  was  framed  and  adopted.  By  that  law,  from  which  Ameri- 
can impeachment  was  taken,  it  was  settled  and  universally  known  that 
an  ex-ofiBcial  could  be  prosecuted  by  imi>eachment  and  tried  for  crimes 
committed  in  the  office  he  had  vacated.  And  this  provision  of  the  En- 
glisb  law,  instead  of  ever  having  been  regarded  or  complained  of  as  an 
abase,  was  considered  an  essential  security  of  the  people,  uncriticised 
by  anybody.  The  case  of  Warren  Hastings,  then  proceeding,  was^n  emi- 
nent instance  of  a  prosecution  of  this  character,  notorious  in  every 
eoantry  whore  the  English  language  was  spoken  or  where  English  history 
was  known.  The  chief  and  necessary  object  in  such  a  prosecution  was 
the  security  Of  the  state  against  the  possibility  of  the  return  to  office  of 
one  who  had  flagrantly  betrayed  his  trust  But  in  England  a  pardoA 
granted  after  conviction  and  judgment  on  impeachment  operated,  as  any 
other  case  of  pardon,  to  relieve  the  offender  from  all  the  effects  of  the 
jodgment,  and  to  restore  to  him  his  full  political  capacity.  The  case  of 
Ix^  Chancellor  Bacon  was  a  well-known  instance  of  this  character.  To 
gnard  against  the  abuse  of  this  power  of  pardon,  the  framers  of  our  Oon- 
Btitntion  carefully  provided  that  there  should  be  no  pardon  in  any  case 
of  impeachment.  The  offender  convicted  and  disqualified  by  the  judg- 
ment of  the  ordinary  courts  of  law  could  escape  the  consequences  of  his 
crime  through  the  pardon  of  the  executive,  and  by  his  favor  be  again 
put  in  charge  of  the  public  trust  he  had  abused;  but  if  disqualified  by 
impeachment,  the  possibility  of  executive  sympathy  and  favor  was  put 
entffely  out  of  reach.  It  will  be  seen,  too,  on  a  careifil  consideration, 
that  this  exclusion  of  the  power  of  pardon  really  has  effect  only  in  re- 
spect of  disqualification  if  granted  after  sentence,  for  I  think  it  clear 
that  without  this  exclusion  a  pardon  after  sentence  of  removal  actually 
executed  could  not  restore  the  offender  to  his  office.  Such  an  act  would 
be  nothing  less  than  an  executive  appointment.  But  if,  in  a  case  like  th« 
praient,  the  guilty  person  can  avoid  all  jurisdiction  of  impeachment  bj 
resignation,  he  is  enabled  to  do  for  himself  the  very  thing  that  Gonstl- 
tation  says  the  executive  shall  not  do  for  him ;  that  is,  relieve  himself 
fenn  any  possible  disqualification  again  at  the  earliest  moment,  to  lay 
hold  of  the  administration  of  affairs  with  a  fresh  appetite  for  corruption. 
Was  it  not,  then,  the  object  of  the  framers  of  the  Oonstitution  to  retaia 
&e  remedy  of  impeachment  in  its  full  vigor,  and  to  prevent,  in  the  cases 
supposed,  its  being  frustrated  by  any  action  of  the  Executive  and  much 
more  by  any  action  of  the  wicked  official  f 

Second.    The  state  of  the  law  in  the  States  at  the  time  our  Consti- 
tation was  adopted. 
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Nine  of  the  thirteen  already  had  distinct  provisions  in  their  constitu- 
tions upon  the  subject,  regarded,  evidently,  not  as  instraments  of  op- 
pression or  of  danger  to  private  rights,  but  as  essential  securities  of 
public  liberty  and  purity  of  administration. 

That  of  Delaware  (September  20, 1776)  provided  that— 

The  president,  when  be  is  out  of  office  and  within  eig^hteen  months  after,  and  all  others 
offending  against  the  State,  either  by  maladministration,  cormption,  or  other  means,  bj 
which  Uie  safety  of  the  commonwealth  may  be  endangered,  within  eighteen  months  after 
the  ofiense  committed,  shall  be  impeachable  by  the  boose  of  assembly  before  the  legisla- 
tire  conncil.  •  •  •  If  found  guilty,  he  or  they  shall  be  either  forever  disabled  to  hold  any 
office  under  the  government,  or  removed  from  office  pro  tempore^  or  subjected  to  such  pains 
and  penalties  as  the  law  shall  direct.  And  all  officers  shall  be  removed  on  conviction  of 
misbehavior  at  common  law,  or  on  impeachment,  or  upon  the  address  <^  the  general  assem- 
bly. (Article  23,  page2ia) 

That  8f  Massachusetts  (March  2, 1780)  provided  that— 

The  senate  shall  be  a  court,  with  full  authority  to  hear  and  determine  all  impeachments 
made  by  the  house  of  representatives  against  any  officer  or  officers  of  the  commonwealth 
for  misconduct  or  maladminstration  in  their  offices. 

Their  judgment,  however,  shall  not  extend  further  than  to  removal  from  office,^  and  dis- 
qualification to  hold  or  enjov  any  place  of  hondr,  trust,  or  profit  under  this  commonwealth ; 
but  the  party  so  convicted  shall  be,  nevertheless,  liable  to  indictment,  trial,  indg^ent,  and 
punishment,  according  to  the  laws  of  the  land.  (Chapter  1,  section  2,  article  B.) 

That  of  Xew  York  (AprQ  20, 1777)  was  as  follows : 

'Nift  »  •  •  •  •  • 

A  conrt  shall  be  instituted  for  the  trial  of  impeachments.     (Article  32.) 
That  the  power  of  impeaching  all  officers  of  the  State  for  mal  and  corrupt  conduct  in  their 
respective  offices  be  vested  in  the  representatives  of  the  people  in  assembly. 

No  judgment  of  the  said  court  shall  be  valid  unless  it  be  assented  to  by  two>third  parts  of 
the  members  then  present ;  nor  shall  it  extend  farther  than  to  removal  from  office,  and  dis> 
qualification  to,  hold  and  enjoy  any  place  of  honor,  trust,  or  profit  under  this  State.  But  the 
party  so  convicted  shall  be,  nevertheless,  liable  and  subject  to  indictment,  trial,  judgment, 
and  punishment,  according  to  the  laws  of  the  land.    (Article  33. ) 

That  of  New  Jersey  (July  2, 1776)  had  this  provision : 

•  ••  •  •  •  • 

Provided  always,  that  the  said  officers  severally  shall  be  capable  of  being  re-appointed  at 
the  end  of  the  terms  severallv  before  limited  ;  and  that  any  of  the  said  officers  shall  be  lia- 
ble to  be  dismissed,  when  adjudged  guilty  oif  misbehavior,  by  the  council  on  bo.  impeach- 
ment of  the  assembly.   (Article  12.) 

It  will  be  noticed  that  this  is  the  ouly  instance  in  which  mere  removal 
from  ofiSce  was  the  object  to  be  attained. 

That  of  Pennsylvania  (July  15, 1776)  declared : 

•  •%  •  •  •  •  • 

Every  officer  of  State,  whe^er  judicial  or  executive,  shall  be  liable  to  be  impeached  by 
the  general  assembly,  either  when  in  office  or  after  hk  resignation,  or  removal  for  malad- 
ministration.   (Article  22.) 

That  of  Virginia  (July  5, 1776)  provided  that : 

The  governor  when  he  is  out  of  office,  and  others  offending  against  the  State,  either  by 
maladministration,  corruption,  or  other  means  by  which  the  safety  of  the  State  may  be  en- 
dangered, shall  be  impeachable  by  the  house  of  delegates. 

•  •#  •  #  •  * 

If  found  guilty,  he  or  they  shall  be  either  forever  disabled  to  hold  anv  offica  under  gov- 
ernment, or  oe  removed  from  such  office  pro  tempore^  or  subjected  to  such  pains  or  penalties 
as  the  law  shall  direct.    (Pages  287,  288,  American  Constitutions.) 

That  of  Korth Carolina  (December  IS,  1776)  declared  that: 

The  governor  and  other  officers  offending  against  the  State  by  violating  any  part  of  this 
constitution,  maladministration  or  corruption,  may  be  prosecuted  on  impeachment  of  the 
general  assembly  or  presentment  of  the  grand  jury  of  any  court  of  supreme  jurisdiction  in 
this  State.   (Article  23.) 

Governor  and  other  officials  offending.   (Article  23  ) 
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official  trusts,  it  must  be  held  oar  jurisdictioa  if  not  defeated  by  the  re- 
tirement of  the  offender  from  office.  If,  as  is  claimed,  (but  which  I  do 
not  by  any  means  admit,)  the  Oonstitation  is  to  be  coDStraed  iu  respect 
of  its  jurisdictions  like  a  penal  statute,  the  jurisdiction  is,  I  think, 
still  clear.  The  definition  of  the  terms  used  was  perfectly  understood, 
and  the  expressions  employed  must  iu  every  x^art  be  given  their  fair 
effect 

I  will  now  proceed  to  the  considerations  bearing  upon  the  question, 
extrinsic  to  the  words  of  the  Constitution,  and  in  the  light  of  which 
t-hey  may,  I  think,  be  justly  viewed.  The  state  of  a  subject  at  the  time 
the  condition  of  the  laws  and  practice,  the  mischief  to  be  provided  against, 
and  the  adequacy  of  the  remedies  to  be  applied,  are  all  just  subjects  of 
consideration  in  seeking  for  the  true  construction  of  a  constitution  or  a 
statate.  * 

Under  this  head  I  refer — 

First.  To  the  state  of  the  Euglish  law  of  impeachment  at  the  time  the 
Ck>n8titution  was  framed  and  adopted.  By  that  law»  from  which  Ameri- 
can impeachment  was  taken,  it  was  settled  and  universally  known  that 
an  ex-official  could  be  prosecuted  by  impeachment  and  tried  for  crimes 
committed  in  the  office  he  had  vacated.  And  this  provision  of  the  En- 
glish law,  instead  of  ever  having  been  regarded  or  complained  of  as  an 
abase,  was  considered  an  essential  security  of  the  people,  uncriticised 
by  anybody.  The  case  of  Warren  Hastings,  then  proceeding,  was^n  emi- 
nent instance  of  a  prosecntion  of  this  character,  notorious  in  every 
country  where  the  English  language  was  spoken  or  where  English  history 
was  known.  The  chief  and  necessary  object  in  such  a  prosecntion  was 
the  seonrity  6f  the  state  against  the  possibility  of  the  return  to  office  of 
one  who  had  flagrantly  betrayed  his  trnst.  But  in  England  a  pardoR 
granted  after  conviction  and  judgment  on  impeachment  operated,  as  any 
other  case  of  pardon,  to  relieve  the  offender  from  all  the  effects  of  the 
judgment,  and  to  restore  to  him  his  full  political  capacity.  The  case  of 
Lord  Chancellor  Bacon  was  a  well-known  instance  of  this  character.  To 
gnard  against  the  abuse  of  this  power  of  pardon,  the  framers  of  our  Oon- 
stitntion  carefully  provided  that  there  should  be  no  pardon  in  any  case 
of  impeachment.  The  offender  convicted  and  disqualified  by  the  judg- 
ment of  the  ordinary  courts  of  law  could  escape  the  consequences  of  his 
crime  through  the  pardon  of  the  executive,  and  by  bis  favor  be  again 
put  in  charge  of  the  public  trust  he  had  abused;  but  if  disqualified  by 
impeachment,  the  possibility  of  executive  sympathy  and  favor  was  put 
entirely  out  of  reach.  It  will  be  seen,  too,  on  a  careiil  consideration, 
that  this  exclusion  of  the  power  of  pardon  really  has  effect  only  in  re- 
8i»eet  of  disqualification  if  granted  after  sentence,  for  I  think  it  clear 
that  without  this  exclusion  a  pardon  after  sentence  of  removal  actually 
executed  could  not  restore  the  offender  to  his  office.  Such  an  act  would 
be  nothing  less  than  an  executive  appointment.  But  if,  in  a  case  like  the 
present,  the  guilty  person  can  avoid  all  jurisdiction  of  impeachment  bj 
resignation,  he  is  enabled  to  do  for  himself  the  very  thing  that  Consti- 
tution says  the  executive  shall  not  do  for  him ;  that  is,  relieve  himself 
from  any  possible  disqualification  again  at  the  earliest  moment,  to  lay 
hold  of  the  administration  of  affairs  with  a  fresh  appetite  for  corruption. 
Was  it  not,  then,  the  object  of  the  framers  of  the  Constitution  to  retain 
the  remedy  of  impeachment  in  its  full  vigor,  and  to  prevent,  in  the  cases 
supposed,  its  being  frustrated  by  any  action  of  the  Executive  and  much 
more  by  any  action  of  the  wicked  official  ? 

Second.    The  state  of  the  law  in  the  States  at  the  time  our  Consti- 
tution was  adopted. 
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officers  of  the  United  States  to  impeachment  was  intended  or  under- 
stood to  be  affected  by  their  retirement  from  office  after  committing  a 
crime.  But  each  and  all  these  sources  of  information  lead  mo  to  the 
opposite  conclusion.  Some  passages  in  debates  and  arguments  have 
been  referred  to,  but  an  examination  of  them  all  with  the  context  coa- 
vinces  me  that  in  these  passages  the  idea  expressed  was  that  only  the 
misconduct  of  a  person  in  a  national  as  distinguished  from  a  St^te  of- 
fice was  the  subject  of  impeachment,  and  that  if  one  holding  an  office 
should  be  convicted  he  must  be  removed.  Instances  in  these  debates, 
particularly  in  State  conventions,  are  too  numerous  to  be  cited  at  large. 
The  following  are  a  few  of  them  that  speak  in  unmistakable  language  : 
In  the  Pennsylvania  convention,  Mr.  Wilson,  himself  a  member  of 
the  Federal  convention,  speaking  of  the  impeachment  of  Senators 
(which  it  then  seemed  to  be  understood  could  be  done)  and  of  the  sap- 
posed  improbability  of  Iheir  convicting  themselves,  said  : 

Bat  this  will  not  be  always  tbe  case.  When  a  member  of  the  Senate  shall  behave  crim- 
inallj,  the  criminality  will  not  expire  with  his  office.  The  Senators  may  be  called  to  aa- 
count  after  they  shall  be  changed  and  the  body  to  which  thej  belonged  shall  have  been  al- 
tered.   (2  Elliot's  Debates,  page  477. ) 

Mr.  Madison,  in  the  Virginia  convention,  and  also  a  chief  member  of 
the  Federal  convention,  Bud  primus  inter  pares  in  both,  speaking  of  the 
impeachment  of  the  President,  said : 

He  is  responsible  in  person.  If  he  shall  sednce  a  part  of  the  Senate  to  a  participation  \m 
his  crimes,  those  who  are  not  seduced  would  pronounce  sentence  against  him ;  ana  there  is 
this  supplementary  security,  that  he  may  be  convicted  and  punished  afterward,  when  other 
members  come  into  the  Senate,  one-  third  oeing  excluded  ererj  two  years.  (3  Elliofs  Debates, 
page  516.) 

In  the  South  Carolina  convention  General  Pinckney,  also  a  member 
of  the  Federal  convention,  speaking  of  the  impeachment  of  Senators, 
said : 

Though  the  Senate  are  to  be  judges  on  impeachments,  and  the  members  of  it  would  not 
probably  condemn  a  measure  they  nad  agreea  to  confirm,  yet  as  they  were  not  a  permanent 
body,  they  might  be  tried  hereafter  by  the  Senators  and  condemned,  if  they  deserved  it  (4 
Elliotts  Debates,  page  265.) 

In  another  place,  referring  to  the  argument  that  the  power  of  great 
men  might  overthrow  the  Government,  he  said : 

An  appropriate  body,  immediately  taken  from  the  people  and  returnable  to  the  people 
every  second  vear,  are  to  impeach  those  who  behave  amiss  or  betray  their  public  trusts ;  an- 
other body,  taken  from  the  State  legislatures,  are  to  try  them.  No  man,  nowever  great,  is 
exempt  from  impeachment  and  trial.     (4  £Uiot*s  Debates,  page  281.) 

In  Blount's  case  the  respondent  was  expelled  after  impeachment,  and 
the  plea  alleged  that  he  was  not  ever  a  civil  officer  and  that  he  was  not 
a  Senator  at  the  time  he  pleaded.  The  action  of  the  Senate  was  first 
to  negative  by  14  to  11  a  resolution  declaring  that  he  '*  was  a  civil  offi- 
cer of  the  United  States  within  the  meaning  of  the  Constitution,  and 
therefore  liable  to  be  impeached  f  second,  to  adopt,  by  the  same  vote 
of  the  same  Senators,  a  resolution  that  his  plea  was  sufficient. 

I  think  the  inference  is  fair,  taking  the  two  votes  together,  that  the 
point  made  in  the  plea  that  he  was  then  out  of  office  was  not  regarded 
as  having  any  value.  The  negative  of  the  first  resolution  declaring  in 
the  past  tense  that  he  was  a  civil  officer,  was  equivalent  to  declaring 
that  he  was  not  such  at  the  time  of  his  offense,  and  so  the  same  fourteen 
Senators  declared  as  a  consequence  that  the  plea  was  good.  A  careful  ex- 
amination of  the  whole  course  of  the  argument  in  that  case  on  both  sides 
clearly  convinces  me  that  neither  the  managers  nor  the  counsel  supposed 
that  a  person  holding  a  civil  office  and  committing  a  high  crime  in  the 
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eoarse  of  its  administration  could  escape  impeachment  by  laying  down 
his  commission. 

It  is  indeed%vident  that  in  the  case  of  offending  officials  the  remedy 
in  ooarts  of  law  by  panishment  may  often  entirely  fail ;  first,  when  the 
crimiDal  has  the  honest  sympathy  of  the  executive,  whose  unlawful 
orders  he  may  have  been  executing  in  committing  the  offense.  In  such 
a  case  he  would  receive  pardon.  Second,  when,  from  a  belief  in  his  in- 
nocence or  out  of  pity  for  his  supposed  misfortunes,  the  prosecuting 
officers  themselves,  under  the  orders  of  the  executive,  would  be  directed 
not  to  proceed  against  him.  Third,  when  from  corrupt  motives  the  same 
orders  would  be  given.  Fourth,  when,  from  party  bias  or  in  supposed 
resistance  of  it,  the  same  policy  of  inaction  would  be  adopted.  In  all 
BQch  cases  the  official  offender  would  go  ^^  unwhipt  of  justice  ^  if  by  his 
own  will  he  could  defeat  impeachment  by  resignation ;  and  impeach- 
ment as  a  practical  remedy  for  security  against  great  official  crimes 
would  cease  to  exist. 

We  have  been  pressed  with  the  dangers  liable  to  arise  from  upholding 
the  jarisdiction.  If  it  be  admitted  that  this  is  a  proper  element  in  the 
qnestion,  it  must  be  considered  from  both  points  of  view.  On  the  one 
band,  it  is  asserted  that  it  subjects  all  the  people  of  the  United  States 
who  have  held  office  to  the  power  of  impeachment  without  limit  of  time, 
and  that  in  the  changes  of  party  it  may  become  an  instrument  of  perse- 
cation.  But  this  presupposes  that  a  majority  of  the  elected  Represent- 
atives of  the  people  will  have  become  cormpt,  and  that  two-thirds  of 
^e  Senators  will  also  corruptly  and  through  perjury  lend  themselves  to 
such  schemes.  When  such  a  state  of  society  is  reached,  the  power  of 
impeachment  will  be  among  the  least  of  evils.  On  the  other  hand,  if 
the  jmrisdiction  in  such  cases  as  the  present  does  not  exist,  the  great 
remedy  (for  it  is  a  remedy  rather  than  a  punishment)  of  impeachment, 
earefally  preserved  in  the  constitutions  of  all  the  States,  will  be  shorn 
of  all  its  value  for  the  protection  of  the  people,  as  declared  in  the  Con- 
stitntion,  against  the  return  to  office  of  great  offenders  and  against 
tbeir  pardon  by  a  corrupt  or  misguided  Executive.  In  weighing  these 
suggested  dangers  on  either  side,  can  we  hesitate  in  our  choice  t  In 
every  aspect  of  the  case  that  has  been  presented  to  my  mind,  I  cannot 
doabt  that  the  jurisdiction  of  the  Senate  is  complete. 


OPINIO]^  OF  MR.  MAXEY. 

Delivered  May  17,  1876. 

Mr.  Maxby.  William  W.  Belknap  stands  charged  before  the  Senate 

Bitting  as  a  court  of  impeachment,  by  articles  presented  and  exhibited 

by  the  House  of  Representatives,  with  being  guilty  of  high  crimes  and 

iniBdemeanors  committed  in  office  while  Secretary  of  War,  and  is  spe- 

dftcally  charged  in  said  articles  with  corruptly  and  unlawfully  taking 

tnd  receiving  money  while  Secretary  of   War,  paid  to  him  with  a 

\iew  to  influence  his  official  action  as  such  Secretary,  and  that  he  was 

80  influenced  in  consideration  thereof. 

The  respondent  pleads  to  the  jurisdiction  of  this  court,  and  says  that 
before  and  at  the  time  when  the  House  of  Bepresentives  ordered  and 
directed  that  he  should  be  impeached  at  the  bar  of  the  Senate,  and  at 
the  time  when  said  articles  of  impeachment  were  presented  and  exhib- 
ited against  him,  he  was  not,  nor  has  he  since  been,  nor  is  he  now,  an 
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officers  of  the  Uoited  States  to  impeachment  was  iatended  or  under- 
stood to  be  affected  by  their  retirement  from  office  after  committing  a 
crime.  But  each  and  all  these  sources  of  information  lead  me  to  the 
opposite  conclusion.  Some  passages  in  debates  and  arguments  have 
been  referred  to,  but  an  examination  of  them  all  with  the  context  con- 
vinces me  that  in  these  passages  the  idea  expressed  was  that  only  the 
misconduct  of  a  person  in  a  national  as  distinguished  from  a  St^te  of- 
fice was  the  subject  of  impeachment,  and  that  if  one  holding  an  ofiQce 
should  be  convicted  he  must  be  removed.  Instances  in  these  debates, 
particularly  in  State  conventions,  are  too  numerous  to  be  cited  at  large. 
The  following  are  a  few  of  them  that  speak  in  unmistakable  language : 
In  the  Pennsylvania  convention,  Mr.  Wilson,  himself  a  member  of 
the  Federal  convention,  speaking  of  the  impeachment  of  Senators 
(which  it  then  seemed  to  be  understood  could  be  done)  and  of  the  sup- 
posed improbability  of  Iheir  convicting  themselves,  said : 

But  this  will  not  be  always  the  case.  When  a  member  of  the  Senate  shall  behave  crim- 
inallj,  the  criminality  will  not  expire  with  his  office.  The  Senators  may  be  called  to  aa- 
couut  after  they  shall  be  changed  and  the  body  to  which  they  belonged  shall  have  been  al- 
tered.    (2  Elliot's  Debates,  page  477. ) 

Mr.  Madison,  in  the  Virginia  convention,  and  also  a  chief  member  of 
the  Federal  convention,  Skud  primus  inter  pares  in  both,  speaking  of  the 
impeachment  of  the  President,  said : 

He  is  responsible  in  person.  If  he  shall  sedace  a  part  of  the  Senate  to  a  participation  !• 
his  crimes,  those  who  are  not  seduced  woald  pronounce  sentence  against  him ;  and  there  is 
this  supplementary  security,  that  he  may  be  convicted  and  punished  afterward,  when  other 
members  come  into  the  Senate,  one-  third  being  excluded  every  two  years.  (3  Elliot's  Debates, 
page  516.) 

In  the  South  Carolina  convention  General  Pinckney,  also  a  member 
of  the  Federal  convention,  speaking  of  the  impeachment  of  Senators, 
said : 

Though  the  Senate  are  to  be  judges  on  impeachments,  and  the  members  of  it  would  not 
probably  condemn  a  measure  they  had  ag^eea  to  confirm,  yet  as  they  were  not  a  permanent 
body,  they  might  be  tried  hereafter  by  the  Senators  and  condemned,  if  they  deserved  it  (4 
Elliot's  Debates,  page  265.) 

In  another  place,  referring  to  the  argument  that  the  power  of  great 
men  might  overthrow  the  Government,  he  said : 

« 

An  appropriate  body,  immediately  taken  from  the  people  and  returnable  to  the  people 
every  second  year,  are  to  impeach  those  who  behave  amiss  or  betray  their  public  trusts ;  an- 
other body,  taken  from  the  State  legislatures,  are  to  try  them.  No  man,  oowever  great,  is 
exempt  from  impeachment  and  trial.     (4  Elliot's  Debates,  page  :i^I.) 

In  Blount's  case  the  respondent  was  expelled  after  impeachment,  and 
the  plea  alleged  that  he  was  not  ever  a  civil  officer  and  that  he  was  not 
a  Senator  at  the  time  he  pleaded.  The  action  of  the  Senate  was  first 
to  negative  by  14  to  11  a  resolution  declaring  that  he  '*  was  a  civil  offi- 
cer of  the  United  States  within  the  meaning  of  the  Constitution,  and 
therefore  liable  to  be  impeached  f  second,  to  adopt,  by  the  same  vote 
of  the  same  Senators,  a  resolution  that  his  plea  was  sufficient. 

I  think  the  inference  is  fair,  taking  the  two  votes  together,  that  the 
point  made  in  the  plea  that  he  was  then  out  of  office  was  not  regarded 
as  having  any  value.  The  negative  of  the  first  resolution  declaring  in 
the  past  tense  that  he  was  a  civil  officer,  was  equivalent  to  declaring 
that  he  was  not  such  at  the  time  of  his  offense,  and  so  the  same  fourteen 
Senators  declared  as  a  consequence  that  the  plea  was  good.  A  careful  ex- 
amination of  the  whole  course  of  the  argument  in  that  case  on  both  sides 
clearly  convinces  me  that  neither  the  managers  nor  the  counsel  supposed 
that  a  person  holding  a  civil  office  and  committing  a  high  crime  in  the 


TRIAL   OF   WILLIAM   W.    BELKNAP.  285 

coarse  of  its  administration  coald  escape  impeachment  by  laying  down 
his  commission. 

It  is  indeed%vident  that  in  the  case  of  offending  officials  the  remedy 
in  courts  of  law  by  punishment  may  often  entirely  fail ;  first,  when  the 
criminal  has  the  honest  sympathy  of  the  execntive,  whose  unlawful 
orders  he  may  have  been  executing  in  committing  the  offense.  In  such 
a  case  he  would  receive  pardon.  Second,  when,  from  a  belief  in  his  in- 
nocence or  out  of  pity  for  his  supposed  misfortunes,  the  prosecuting 
officers  themselves,  under  the  orders  of  the  executive,  would  be  directed 
not  to  proceed  against  him.  Third,  when  from  corrupt  motives  the  same 
orders  would  be  given.  Fourth,  when,  from  party  bias  or  in  supposed 
resistance  of  it,  the  same  policy  of  inaction  would  be  adopted.  In  all 
soch  cases  the  official  offender  would  go  ^^  unwhipt  of  justice  ^  if  by  his 
own  will  he  could  defeat  impeachment  by  resignation ;  and  impeach- 
ment  as  a  practical  remedy  for  security  against  great  official  crimes 
would  cease  to  exist. 

We  have  been  pressed  with  the  dangers  liable  to  arise  from  upholding 
the  jurisdiction.  If  it  be  admitted  that  this  is  a  proper  element  in  the 
question,  it  must  be  considered  from  both  points  of  view.  On  the  one 
band,  it  is  asserted  that  it  subjects  all  the  people  of  the  United  States 
who  have  lield  office  to  the  power  of  impeachment  without  limit  of  time, 
and  that  in  the  changes  of  party  it  may  become  an  instrument  of  perse- 
entioD.  Hut  this  presupposes  that  a  majority  of  the  elected  Represent- 
atives  of  the  people  will  have  become  corrupt,  and  that  two-thirds  of 
Uie  Senators  will  also  corruptly  and  through  perjury  lend  themselves  to 
soch  schemes.  When  such  a  state  of  society  is  reached,  the  power  of 
impeachment  will  be  among  the  least  of  evils.  On  the  other  hand,  if 
the  jurisdiction  in  such  cases  as  the  present  does  not  exist,  the  great 
remedy  (for  it  is  a  remedy  rather  than  a  punishment)  of  impeachment, 
earefnlly  preserved  in  the  constitutions  of  all  the  States,  will  be  shorn 
of  all  its  Talue  for  the  protection  of  the  people,  as  declared  in  the  Con- 
stitution, against  the  return  to  office  of  great  offenders  and  against 
their  pardon  by  a  corrupt  or  misguided  Executive.  In  weighing  these 
suggested  dangers  on  either  side,  can  we  hesitate  in  our  choice  t  in 
every  a>spect  of  the  case  that  has  been  presented  to  my  mind,  I  cannot 
doabt  that  the  jurisdiction  of  the  Senate  is  complete. 


OPINION  OF  MR.  MAXEY. 
Delivered  May  17,  1876. 


Mr.  Maxby.  William  W.  Belknap  stands  charged  before  the  Senate 
sitting  as  a  court  of  impeachment,  by  articles  presented  and  exhibited 
by  the  House  of  Kepresentatives,  with  being  guilty  of  high  crimes  and 
misdemeanors  committed  in  office  while  Secretary  of  War,  and  is  spe- 
eifically  charged  in  said  articles  with  corruptly  and  unlawfully  taking 
Mid  receiving  money  while  Secretary  of  War,  paid  to  him  with  a 
\iew  to  influence  his  official  action  as  such  Secretary,  and  that  he  was 
80  influenced  in  consideration  thereof. 

The  respondent  pleads  to  the  jurisdiction  of  this  court,  and  says  that 
before  and  at  the  time  when  the  House  of  Bepresentives  ordered  and 
directed  that  he  should  be  impeached  at  the  bar  of  the  Senate,  and  at 
tbetime  when  said  articles  of  impeachment  were  presented  and  exhib- 
ited against  him,  he  was  not,  nor  has  he  since  been,  nor  is  he  now,  an 
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officer  of  the  United  States ;  but  at  said  times,  is  dow,  and  ever  since 
has  been,  a  private  citizen  of  the  United  States  and  of  the  State  of  Iowa. 
Without  analyzing  the  pleadings,  it  is  sufficient  to  say%hat  the  real 
qnestion  before  the  coart  is,  Has  the  Senate,  sitting  as  a  conrt  of  im- 
peachment, the  constitational  jurisdiction  to  hear  and  decide  this  case  f 
Here  is  a  grave  qnestion  of  constitutional  law  we  are  called  on  to  de- 
termine. 

The  HoQse  of  Representatives  *  •  •  ghall  have  tbe  sole  power  of  impeachment. 
(Part  of  clause  5,  section  2,  article  1,  Constitntion.) 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  (Part  of  clause  6,  sectioa 
3,  article  1, Constitution.) 

The  articles  of  impeachment  were  presented  by  the  House.  If  the 
House  of  Representatives  had  the  constitutional  power  of  impeachment 
in  the  case  at  bar,  the  Senate  undoubtedly  has  the  sole  power  to  try 
the  impeachment ;  so  that  the  question  presents  itself:  Was  the  power 
of  the  House  of  Representatives  constitutionally  exercised  in  the  case 
at  bar  t 

The  Constitution  does  not  in  terms  define  impeachment.  Whatever 
meaning  the  word  had  at  the  adoption  of  the  Ck>nstitution  it  has  now. 
t:  To  ascertain  this  meaning,  we  must  ascertain  what  was  understood 
and  acted  on  as  its  meaning  by  the  States  which  framed  and  ratified 
the  Constitution  and  by  the  bodies  in  England — House  of  Lords  and 
House  of  Commons — possessing  the  sole  power  to  try  and  the  sole 
power  to  impeach ;  for  from  Great  Britain  we  derive  not  only  our  ideas 
of  the  common  law,  but  our  ideas  of  parliamentary  procedure,  our  sys- 
tems of  practice  and  pleadings,  our  maxims,  and  the  meaning  of  tech- 
nical words  and  phrases ;  and  the  meaning  of  impeachment,  as  under- 
stood by  the  framers  of  the  Constitution  as  derived  from  our  British 
ancestors  at  the  adoption  of  the  Constitution,  it  has  to-day,  subject  only 
to  the  limitations  and  restrictions  of  the  Constitution.  The  procedure 
is  substantially  the  same  as  in  the  British  Parliament.  The  judgment 
is  restricted. 

Our  Constitution,  as  I  construe  it,  wisely  subjects  the  person  guilty  of 
an  impeachable  crime  or  misdemeanor  committed  while  in  office  not 
only  to  impeachment  for  the  official  crime  or  misdemeanor  committed 
while  thus  in  office,  but  likewise  to  indictment,  trial,  judgment,  and 
punishment  according  to  law  for  the  same  crime  or  misdemeanor,  the 
same  as  any  other  criminal  person.  The  processes  are  essentially  dif- 
ferent, the  forums  different,  and  the  objects  to  be  accomplished  different. 
The  person  may  be  tried,  convicted,  and  judgment  rendered  against  him 
by  the  court  of  impeachment  for  his  official  crimes,  and  yet  he  may  not 
be  indicted,  tried,  sentenced,  and  punished  in  the  ordinary  course  of 
law  ^  or  he  may  be  tried,  convicted,  sentenced,  and  punished  in  the 
ordinary  course  of  law,  while  for  his  official  crimes  he  may  not  be  im- 
peached. The  two  tiials  have  no  necessary  connection.  £ach,  however, 
is  a  trial,  when  had,  for  a  criminal  offense:  The  one  for  a  grave  official 
crime  or  misdemeanor  committed  in  office;  the  other  for  an  offense 
against  the  ordinary  criminal  laws  of  the  land.  The  one  is  an  extraor- 
dinary trial  before  a  court  specially  organized  under  the  Constitution 
for  the  very  purpose  of  investigating  the  official  crimes  and  misde- 
meanors of  which  the  accused  may  stand  charged  by  articles  of  im- 
peachment, and  of  deciding  without  appeal  that  very  case.  When  this 
court  of  impeachment  has  performed  its  functions  in  that  case,  it  is  dis- 
solved and  ceases  longer  to  be  a  court.  But  the  same  person  may,  un- 
der the  Constitution  and  by  its  special  provisions,  notwithstanding  trial, 
conviction,  and  judgment  against  him  by  the  court  of  impeachment,  be 
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tried,  COD victed,  senteDced,  and  punisbed  by  a  coart  of  competent  crimi- 
nal jurisdiction  organized,  not  for  tbis  particular  case,  but  for  tbe  trial 
of  all  offenders  witbin  its  jurisdiction,  and  it  continues  to  be  sncb  court 
after  tbe  trial  tbe  same  as  before.  An  investigation  of  tbe  nature  of 
the  judgment  pronounced  by  tbe  court  of  impeachment  will  aid  in  the 
elacidation  and  solution  of  the  question  of  jurisdiction  before  tbe  court. 

It  has  been  strenuously  argued  that  tbe  judgment  of  tbe  court  of  im- 
peachment, even  to  tbe  full  of  tbe  constitutional  limit,  inflicts  no  pun- 
ishment in  tbe  sense  and  meaning  of  the  Constitution.  If  this  be  cor- 
rect, it  logically  follows  that  the  trial  before  the  court  of  impeachment 
is  not  a  criminal  trial ;  for  it  would  be  vain  to  speak  of  a  court  having 
criminal  jurisdiction  shorn  of  tbe  power  to  punish.  Tbe  law  never  says 
or  does  a  vain  or  useless  thing  or  a  foolish  thing. 

I  think  this  is  a  grave  error. 

Jodf^inent  in  canes  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
8&d  disqualification  to  bold  and  enjoj  an j  office  of  honor,  trust,  or  profit  under  the  United 
Stttei;  bat  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment  and  punishment,  according  to  law.    (Article  1,  section  3,  clause  7,  Constitution.) 

We  are  not  left  in  doubt  as  to  tbe  meaning  of  the  word  "  conviction,^ 
and  tbe  common  acceptation  &nd  tbe  legal  definition  are  substantially 
the  same. 

Webster  defines  **  conviction  -P 

The  act  of  convicting  ;  the  act  of  proviup^,  findiog,  or  adjudging^  guilty  of  an  offense. 

Boavier  defines  "  conviction :" 

That  lejral  proceedin^if  of  record  which  ascertains  the  guilt  of  the  partj,  and  upon  which 
tbe  aeotence  or  judgment  is  founded. 

Webster  defines  "judgment  ^  thus : 

Judgment  is  the  sentence  of  the  law,  pronounced  by  a  court  or  a  judge  thereof,  upon  a 
iBAtter  in  issue  in  any  cause  before  it ;  judicial  determination  ;  deciHion  of  a  court. 

Boavier  defines  "judgment"  thus: 

The  decision  or  sentence  of  the  law,  given  by  a  court  of  justice  or  other  ccmpetent  tribii- 
oai,  as  the  result  of  proceedings  instituted  for  the  redress  of  an  injury. 

Now,  we  have  in  the  clause  of  the  Constitution  last  quoted  tbe  word 
^jodgment"  in  respect  to  impeachment,  and  tbe  word  "convicted,^ 
^])arty  convicted,"  in  tbe  same  connection,  and  we  have  tbe  definition 
of  conviction  as  that  legal  proceeding  of  record  which  ascertains  the 
guilt  of  the  party,  and  upon  which  the  sentence  or  judgment  is  founded ; 
80  that  these  apt  and  appropriate  words,  with  well-defined  meaning  in 
criminal  law,  are  found  in  the  seventh  clause  of  section  3,  article  1,  of 
the  Constitution,  limiting  the  extent  of  tbe  judgment  or  sentence  on  con- 
nction  in  cases  of  impeachment,  namely,  that  it  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and  enjoy 
any  office  of  honor,  trust,  or  profit  under  tbe  United  States.  It  is  a 
limitation  on  the  judgment,  and  in  no  sense  touches  tbe  jurisdiction  of 
the  oonrt.  Tbe  highest  punishment  to  which  tbe  court  can  go  in  its 
JQdgment  is  fixed  by  the  Oonstitution.  All  under  this,  of  the  same  na- 
tore  as  that  fixed,  is  within  the  discretion  of  tbe  court  It  is  entirely 
discretionary  with  tbe  court  what  shall  be  the  judgment,  provided  it  is 
of  the  nature  of  that  set  out  in  tbe  Constitution,  and  provided  it  does 
Dot  go  further  than  the  limit  fixed  by  the  Constitution,  always  making 
removal  part  of  tbe  judgment  if  the  party  on  trial  holds  a  civil  office 
under  tbe  United  States.  But  I  am  not  confined  to  the  words  *^  convic- 
tion* and  "judgment "  in  support  of  the  position  which  I  have  advanced, 
lively,  that  this  is  a  trial  for  a  criminal  ofifense,  an  official  crime,  by  a 
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coDstitatioDal  court  with  special  criminal  jurisdiction,  namely,  the  Sen- 
ate sitting  as  a  court  of  impeachment,  authorized  by  the  Coustitution  to 
hear  and  pronounce  judgment  upon  conviction. 

In  further  support  of  this  view,  I  quote  the  following  clause  of  the 
Constitution : 

The  President  *  *  •  shall  have  power  to  grant  rpprieves  and  p&rdons  for  ofTenses 
against  the  United  States,  except  in  cases  of  impeachment.  (Part  of  clause  1,  section  2,  arti- 
cle 2,  Constitution.) 

In  this  connection,  I  make  the  following  extract  from  a  decision  of  the 
Supreme  Court  of  the  United  States  defining  "  pardon,''  namely : 

Pardon  is  an  act  of  grace  proceeding  from  the  power  intrusted  with  the  execution  of  the 
laws,  which  exempts  the  individual  from  the  pnnisliment  which  the  law  inflicts  for  the  crime 
he  has  committed.    (7  Peters,  page  150,  the  passage  quoted  on  page  160.) 

The  position  that  judgment  in  cases  of  impeachment  inflicts  no  pan> 
ishment  is  conclusively  overthrown  by  the  passage  which  I  have  just 
quoted  from  United  States  vs,  "Wilson,  in  which  the  opinion  was  de- 
livered by  Chief-Justice  Marshall. 

Analyze  the  clause  of  the  Constitution  last  quoted  in  the  light  of  the 
above  opinion  of  the  Supreme  Court,  and  by  substituting  for  "  pardon  " 
its  meaning  as  defined  by  Chief-Justice  Marshall,  speaking  for  the  court, 
and  we  have : 

The  President  shall  have  power  to  grant  reprieves  and  exempt  an  individual  from  the 
punishment  which  the  law  inflicts  for  the  crime  he  has  committed,  except  that  in  cases 
of  impeachment  he  shall  not  have  the  power  to  exempt  an  individual  from  the  punishment 
which  the  law  inflicts  for  the  crime  he  has  committed. 

So  that  we  have  the  apt  and  appropriate  words  of  the  criminal  law, 
"judgment"  or  "sentence,''  "conviction,''  "pardon,"  "punishment," 
"  crime,"  "  punishment,"  which  the  law  "  inflicts,"  &c.,  for  "  crime,"  all 
used  in  respect  to  impeachment. 

The  conclusion  to  my  mind  is  irresistible  that  this  must  be  held  a  trial 
for  a  criminal  offense — an  official  crime ;  that  this  court  is  a  court  of 
special  criminal  jurisdiction,  with  the  power  to  inflict  punishment  upon 
conviction  and  judgment,  the  extreme  penalty  or  limit  of  the  judgment 
consequent  upon  conviction  being  flxed  by  the  Constitution,  beyond 
which  the  court  cannot  go. 

If  this  be  correct,  and  if  there  be  nothing  in  the  Constitution  to  the 
contrary,  and  there  is  not,  then  the  jurisdiction  of  this  court  to  hear,  try, 
acquit,  or  convict,  and  pronounce  judgment  of  acquittal  or  conviction 
according  to  the  facts,  attached  instantly  upon  the  alleged  commission 
of  the  crimes  and  misdemeanors  imputed  to  the  defendant  in  the  articles 
of  impeachment. 

The  question  of  guilt  or  innocence  has  nothing  whatever  to  do  with 
the  question  of  jurisdiction.  If  the  House  of  Eepresentatives  had  the 
power  to  impeach  upon  the  facts  averred  in  the  articles,  this  court  has 
jurisdiction  to  try.  And  this  jurisdiction  attaches  in  this  court  accord- 
ing to  the  facts  averred  in  the  articles  of  impeachment,  precisely  as  juris- 
diction attaches  instantly  to  a  court  of  criminal  jurisdiction  according 
to  the  facts  averred  in  the  indictment.  Jurisdiction  in  both  cases  may 
lie  dormant  for  want  of  discovery;  but,  for  all  that,  it  exists,  and  the 
beginning  of  proceedings  is  simply  setting  in  action  a  pre-existing  juris- 
diction. The  jurisdiction  of  an  ordinary*  criminal  court  may  also  lie 
dormant  for  want  of  indictment,  precisely  as  the  jurisdiction  of  this 
court  may  lie  dormant  for  want  of  articles  of  impeachment;  neverthe- 
less jurisdiction  in  each  case  vests  upon  the  commission  of  the  offense. 
Jurisdiction  once  attached  cannot  be  divested  by  the  act  of  the  party 
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iocnlpated  so  long  as  he  may  live.  The  position  of  Mr.  Bawle,  that  im- 
peachment will  lie  against  a  person  ^  who  is  or  has  been"  an  officer  of 
the  United  States,  for  a  high  crime  or  misdemeanor  committed  while  in 
office,  is,  in  my  Judgment,  correct  and  consonant  with  the  great  pnrposes 
wnght  to  be  accomplished  by  this  grant  of  power  in  the  Constitution. 

In  the  Virginia  convention  called  to  consider  the  Constitution  of  the 
United  States,  Mr.  Madison,  while  discussing  the  treaty-making  power, 
referring  to  the  President,  said : 

*  *  *  If  he  should  seduce  a  part  of  the  Senate  to  a  participation  in  his  crimes,  those 
wlu>  were  not  sednced  would  pronounce  sentence  against  him  ;  and  there  is  this  supple- 
DflDtsrj  secnritj,  that  he  may  be  convicted  and  punished  afterward,  when  other  members  come 
into  tbe  Senate,  one-third  Mne  ezclnded  everj  second  jear ;  so  that  there  is  a  twofold 
MCQiUy—tbesecnritj  of  impeachment  and  conviodon  by  those  Senators  that  maj  be  iiwo- 
eent,  should  no  more  than  one-third  be  engaged  with  the  President  in  the  plot ;  and  should 
then  be  more  of  them  engaged  in  it,  he  may  be  tried  and  convicted  by  the  succeeding 
Seaatore  snd  the  upright  Senators  who  were  in  the  Senate  before.— £/aoCt*f  Dehutt$  on 
tk»  Fediftd  Cmuikmitam,  second  edition,  Tolunse  3,  page  516. 

It  follows  for  reasons  given,  if  they  be  sound,  that  the  plea  to  the 
jurisdiction  should  be  overruled. 

Second: 

Eaeh  House  may  determine  the  rules  of  its  proceedings.  (Part  of  clause  2,  seetion  5, 
article  1,  Constitution.) 

The  House  of  Representatives,  under  this  warrant  of  the  Oonstitution, 
and  in  order  to  facilitate  and  expedite  business,  has  subdivided  itself 
into  many  committees,  and  among  others  a  Committee  on  Expenditures 
in  the  War  Department.  This  committee,  as  appears  by  the  defendant's 
pleas,  had  this  matter  under  investigation  while  he  was  Secretary  of 
War,  with  the  defendant  before  them  in  person ;  had  examined  a  wit- 
ness, and  were  proceeding  to  investigate  the  matters  charged  against 
tbe  defendant.  It  is  true  the  defendant  in  the  same  plea  says  that  said 
eommitteehad  no  authority  from  the  House  of  Bepresentatives  to  investi- 
gate tbe  charges  against  him,  but  I  apprehend  this  does  not  change  the 
&ct,  nor  the  ratification  of  the  action  of  the  committee  by  the  House, 
nor  the  constitutional  power  of  the  committee  derived  through  the 
House.  In  my  judgment,  the  proceedings  begun  had  their  origin  con- 
stitotioDally  before  that  committee. 

Resolutions  ordering  articles  of  impeachment  was  another  step,  and 
still  another  was  takea  by  presenting  and  exhibiting  articles'of  imi>each- 
ment  against  the  defendant  at  the  bar  of  the  Senate.  Ifj  then,  the  more 
rircomscribed  view  is  taken  (to  which  I  do  not  give  my  assent)  that 
jurisdiction  attached  by  the  beginning  of  proceedings,  it  attached  when 
the  investigation  began  before  the  committee,  (of  which  defendant  had 
notice  and  i^peared,)  culminating  in  articles  of  impeachment ;  and 
jorisdiction,  having  vested,  could  not  be  divested  by  the  act  of  the  de- 
fendant, and  therefore  the  plea  to  the  jurisdiction  should  be  overruled. 

Third.  I  think  it  entirely  immaterial  whether  the  party  against  whom 
ar^des  of  impeachment  may  be  presented  is  in  office  or  not  at  the  time 
they  are  found  and  exhibited. 

'Hie  essential  point  is,  Was  he  an  officer  of  the  United  States  at  the 
time  the  imputed  crimes  and  misdemeanors  set  forth  in  the  articles  are 
therein  charged  to  have  been  committed  by  him  as  such  officer  t  If  yea, 
the  jorisdiction  of  the  court  of  Impeachment  instantiy  attached  and  be- 
<^e  vested  by  reason  of  the  alleged  commission  of  the  higji  crimes 
^d  misdemeanors  in  office,  precisely  as  the  jurisdiction  of  the  criminal 
conrt  instantly  attached  and  became  vested  by  the  alleged  commission 
of  tbe  crimes  and  misdemeanors  against  the  law  of  the  land,  consider- 
19  b 
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]Dg  him  tbe  same  as  any  other  crimiDal  person.  Both  jurisdictions 
spring  out  of  the  same  act«.  There  is  do  reason  why  one  jurisdictioa 
should  attach  before  the  other ;  nor  is  there  any  more  reason  why  one 
jurisdiction  should  be  divested  by  the  act  of  the  party  more  than  the 
other.  The  admission  of  such  doctrine  renders  the  Constitution  in  this 
regard  a  dead  letter.  Kow,  we  know  that  the  inculpated  party  cannot 
divest  the  jurisdiction  of  the  ordinary  court  of  criminal  jurisdiction  by 
bis  own  act,  neither  can  he  divest  the  court  of  impeachment  of  jurisdic- 
tion of  his  official  crimes  by  his  own  act 

The  Blount  case,  (2  Annals  of  Congress,)  to  which  reference  has  so 
frequently  been  made,  settles  nothing  in  respect  to  this  point  It  simply 
determines,  and  properly,  that  a  Senator  is  not  a  civil  officer  of  the 
United  States,  and  therefore  not  impeachable,  and  this  doubtless  be- 
cause his  title  and  commission  come  from  a  State,  and  not  from  the 
United  States.  This  exposition,  in  my  judgment,  is  consonant  with 
right  and  reason.  Not  only  so ;  it  is  the  recognized  doctrine  in  Eng- 
land, to  which  we  must  look  in  the  absence  of  a  definition  of  impeach- 
ment in  the  Constitution,  and  of  authoritative  precedents  in  our  own 
country. 

The  Constitutiou  refers  to  impeachmeDt  without  defining  it.  It  assumes  its  existence, 
and  silentl^r  points  to  English  precedents  for  knowledge  of  detail  (Professor  D wight  in 
sixth  American  Law  Register,  page  257.) 

Among  the  numerous  English  precedents  which  might  be  cited  the 
cases  of  Warren  Hastings  and  Viscount  Melville  are  in  point.  Both  had 
resigned  their  offices ;  Melville  while  the  subject-matter  of  his  delin- 
quencies was  under  discussion,  Hastings  before  proceedings  had  began. 
Hastings's  trial  was  pending  and  had  drawn  to  it  unusual  attention  and 
interest  in  Europe  and  America  at  the  very  time  the  constitutional  con- 
vention was  in  session.  The  debates  in  the  convention  on  the  question 
of  the  removability  and  disqualification  by  impeachment  of  the  Presi- 
dent throw  much  light  on  this  subject.  The  question  there  was  not 
whether  the  Executive  should  be  impeachable,  but  whether  he  shonld 
be  impeachable  while  in  office.  It  seems  not  to  have  been  doubted  that  he 
could  be  impeached  after  his  term  expired.  We  must  conclude  that  the 
framers  of  the  Constitution  had  the  English  precedents  before  them  and 
had  full  knowledge  that  in  England  the  power  of  impeachment  not  only- 
existed  but  was  acted  on  of  impeaching  persons  after  they  bad  gone  oat 
of  office  as  well  as  while  in  office  for  crimes  and  misdemeanors  com- 
mitted in  office.  The  conclusion  is.irresistible  that  they  accepted  the 
word  impeachment  with  its  well-understood  and  recognized  meaning, 
limiting  only  the  power  of  the  court  in  its  judgment  to  removal  and 
disqualification,  and  commanding  removal  on  conviction  where  the  im- 
peached party  was  a  civil  officer  of  the  United  States.  The  power  of 
impeachment  being  restricted  in  the  matter  of  judgment,  and  not  other- 
wise, according  to  all  recognized  rules  of  construction,  no  other  restric- 
tion, modification,  or  qualification  was  designed  or  made. 

The  trial  by  impeachment  was,  in  my  judgment,  designed  by  the 
Constitution  to  be  a  trial  for  official  crime.  The  punishment  is  apt  and 
appropriate  to  official  crime :  removal  from  office  and  perpetual  disqual- 
ification. Bemoval  from  office  relatively  to  perpetual  disqualification 
is  a  trifling  matter.  It  is  done  almost  every  day,  sometimes  with,  some- 
times without,  cause,  and  does  not  have  perceptible  influence  on  the 
political  4>r  social  standing  of  the  officer  removed  where  trial  is  not  had ; 
but  the  man  under  sentence  of  perpetual  disqualification  to  hold  any 
office  of  honor,  trust,  or  profit  under  the  United  States  is  as  completely 
ostracised  from  his  fellows  as  the  Man  in  the  Iron  Mask  was  isolated  in 
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bis  loDely  celL  Tiie  feloo  may  be  pardoned ;  the  mau  disqualified  by 
the  jadgment  of  the  ooart  of  impeachment  never.  We  know  not  what 
m  the  anpardonable  sin  which  exclades  its  perpetrator  from  all  hope  of 
eDtering  the  portals  of  heaven,  but  this  we  do  know,  that  a  man  who 
stands  convicted  of  high  crimes  and  misdemeanors  committed  while  in 
(^oe,  and  is  sentenced  by  the  court  of  impeachment  to  perpetual  dis- 
qualification, is  held  by  public  opinion  to  be  a  living,  moving  infamy, 
a  moral  leper,  shunned  by  his  fellow-man  and  without  hope  of  pardon 
this  side  the  grave. 

And  this  supreme  punishment  is,  in  my  judgment,  inflicted  not  only 
to  get  rid  of  a  bad  man  in  oflice,  not  only  to  prevent  that  man  ever  be- 
ing restored  to  office,  but  chiefly,  by  fearful  example,  to  teach  all  men 
that  American  institutions  and  the  perpetuation  of  free  government,  of 
the  people,  by  the  people,  and  for  the  people,  demand  purity  in  office. 
It  says  to  all  the  world,  in  fearful  language,  that  he  who  obtains  office, 
however  exalted  be  his  social  and  political  station,  and  who  betrays  his 
sacred  trust  by  the  commission  of  official  crime,  and  upon  fair  trial  is 
foond  guilty  and  sentenced  by  this  court  to  perpetual  disqualification, 
nnlike  the  ordinary  felon,  is  beyond  pardon,  because  he  has  betrayed, 
to  the  hurt  of  all  the  people,  a  great  trust.  It  teaches  all  men  that  the 
pablic  offices  of  the  land,  to  wMch  the  humblest  citizen  may  aspire,  are 
forever  closed  against  him,  because  he  has  been  weighed  in  the  balance 
and  found  wanting.  The  Constitution  intrusts  this  fearful  power  to  no 
ordinary  tribunal.  The  character  of  this  august  court  gives  emphasis 
to  the  positions  I  have  presented.  Two  embassadors  from  every  State 
in  this  Federal  Union  of  co-equal  States  make  up  this  august  court,  and 
it  is  not  reasonable  and  in  consonance  with  human  action  that  they  will 
close  the  gates  forever  to  political  preferment  against  an  American  cit- 
izen unless  they  can  and  ought  in  truth  and  conscience  to  pronounce 
this  weighty  judgment. 

I  have  not  discussed  section  4,  article  2,  of  the  Constitution,  to  wit : 

The  Prafiident,  Yice-Presideat  and  all  ciYil  officers  of  the  United  Statet,  shall  be  removed 
from  office  on  impeachment  for,  and  contiction  of,  treason,  bribery,  or  other  high  crimes 
lod  misdemeanors. 

This  section,  in  my  judgment,  does  not  touch  the  question  of  jurisdic- 
tion, nor  the  power  of  the  court  as  to  its  judgment,  save  as  hereinafter 
stated.    Tbe  jurisdiction  is  ample  and  unrestricted  by  a  former  clause : 

The  Senate  shall  hare  the  sole  power  to  try  all  impeachments. 

The  number  of  the  court  necessary  to  convict  is  also  set  out  in  a  for- 
mer clause : 

And  no  person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the  members 

present. 

The  nature  and  extent  of  the  judgment  is  previously  set  out : 

Jodt^ent  in  cases  of  impeachment  shall  not  extend  farther  than  to  removal  from  office, 
ud  disqualification  to  hola  and  enjoy  anj  office  of  honor,  trust,  or  profit  under  the  (Jnited 
Stotes. 

The  fact  that  a  party  convicted  by  the  court  of  impeachment  cannot 
plead  this  conviction  in  bar  to  a  prosecution  by  indictment  is  also  set 

out 

Bat  the  partr  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judg- 
neot,  and  pumshment  according  to  law. 

If  the  fourth  section  of  the  second  article  be  regarded  as  jurisdic- 
tional, then  the  jadgment  of  the  court  under  that  section  is  shorn  of  its 
principal  strength,  to  wit,  disqualification  from  ever  after  holding  office. 
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This  is  imreasoDable,  and  conflicts  with  the  nniversal  doctrine  of  con- 
struction, that  all  parts  of  a  law  must  be  construed  to  stand  according 
to  their  plain  import,  if  not  manifestly  contradictory,  which  is  not  the 
case  here. 

The  fourth  section  of  the  second  article,  in  my  judgment,  means  that 
if  the  party  impeached  be  a  civil  officer  of  the  United  States  he  shall, 
upon  conviction,  be  removed  from  office.  Construed  with  the  other  parts 
of  the  Constitution,  the  whole  together  means  this:  We  have  granted  to 
the  Senate  the  sole  power  to  try  all  impeachments.  We  have  further- 
more directed  that  judgment  in  cases  of  impeachment  shall  not  extend 
further  than.to  removal  iVom  office  and  disqualification  to  hold  and  enjoy 
any  office  of  honor,  trust,  or  profit  under  the  United  States.  We  now 
command  that  if  the  party  convicted  be  a  civil  officer  of  the  United 
States,  by  your  judgment  he  shall  be  removed  from,  office.  Whether 
you  shall  go  further  in  your  judgment,  and  add  disqualification,  isvrith- 
in  your  discretion.  Whether  you  convict  or  not,  is  to  be  determined  on 
your  consciences  according  to  the  facts ;  but  should  you  convict,  yon 
shall  remove.  This,  in  my  judgment,  harmonizes  and  gives  force  to 
every  part  of  the  Constitution  bearing  on  impeachment. 

It  will  be  noted  that  in  respect  to  impeachment  the  sixth  clause  of 
section  3,  article  1,  of  the  Constitution  uses  the  word  **  person,''  not 
"  officer.''  The  seventh  clause  of  the  same  section  uses  the  word  "  party," 
not  "  officer ;"  while  the  fourth  section,  second  article,  uses  the  word 
"  officer."  This  is  not  accidental.  The  greater  word  **  person  "  "  party," 
in  the  third  section,  first  article,  embraces  the  lesser  word  ^^'officer,"  in 
the  fourth  section,  second  article ;  so  that  every  part  of  the  Constitu- 
tion on  impeachment  can,  without  the  slightest  strained  construction,  be 
given  its  full  force.  And  it  is  also  to  l^  observed  that  there  is  not  a 
word  in  the  debates  of  the  convention  which  ^med  the  Constitution 
indicating  an  intention  to  limit  or  in  any  manner  restrict  the  broad  power 
previously  granted  in  clause  6,  section  3,  article  1,  nor  is  tha:^  any- 
thing in  the  debates  to  show  a  desire  or  intention  to  abridge  the  power 
of  impeachment  as  exercised  in  the  British  Parliament,  except  in  the 
judgment.  The  judgment  was  restricted,  not  the  parties  against  whom 
judgment  might  be  rendered.  Unless  the  converse  appears,  we  must 
conclude  that  the  framers  of  the  Constitution  took  the  word  impeach- 
ment as  they  found  it,  and  placed  just  such  restrictions  on  it,  and  no 
more,  as  they  deemed  wise.  And  these  I  have  endeavored  to  show 
affect  the  judgment  and  not  the  jurisdiction. 
\  My  judgment,  from  every  stand-point  from  which  I  have  earnestly  and 
laboriously  examined  this'  grave  and  most  important  question,  is  that 
the  Senate,  sitting  as  a  court  of  impeachment,  has  jurisdiction  to  try 
the  case  at  bar,  and  therefore  that  the  plea  to  the  jurisdiction  should  be 
overruled. 


OPINION  OP  ME.  WRIGHT. 

Delivered  May  17, 1876. 

Mr.  Wright.  To  the  articles  of  impeachment  preferred  against  him 
by  the  House  of  Kepreseutatives,  the  defendant,  William  W.  Belknap, 
pleads,  among  other  things,  that  at  the  time  said  articles  were  exhibited 
he  was  not,  nor  has  he  since  been,  nor  is  he  now,  (at  the  time  of  plea 
pleiided,)  an  officer  of  the  United  States.    To  this  the  managers  on  the 
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part  of  the  House  of  Bepresentatives  interpose,  in  subataQce,  a  demar- 
rer,  to  the  effect  that,  if  a  civil  officer  of  the  United  States  at  the  time  of 
the  commission  of  the  offense  charged,  it  matters  not  that  he  had  Laid 
down  SQch  trast  before  said  articles  were  exhibited. 

It  appears  from  the  pleadings  and  record  that,  though  said  defend- 
ant was  Secretary  of  War  prior  to  the  2d  day  of  March,  1876,  and  at  the 
time  of  the  commission  of  the  alleged  offenses,  he  at  ten  o^eloek  and 
twenty  minutes  of  the  forenoon  of  that  day  tendered  his  resignation  of 
said  office,  and  that  the  same  was  then  and  tiiere  accepted  by  the  Pres- 
ident of  the  United  States ;  that  the  House  of  Representatives  on  that 
day,  (to  wit,  March  2, 1876,)  after  the  hour  above  named,  resolved  to 
present  articles  of  impeachment  against  said  defendant ;  that  the  Senate 
was  notified  thereof  on  the  3d  of  March  by  the  proper  committee  of  the 
House ;  and  that  the  articles  were  exhibited  in  proi>er  form  and  at 
length  on  the  4th' day  of  April,  1876. 

The  question  of  jurisdiction  thus  raised  has  been  discussed  with  distin- 
guished and  exhaustive  ability,  and  meets  us  at  the  very  threshold  of 
t^e  investigation.  It  is  one  of  the  utmost  gravity,  whether  viewed  as 
one  affecting  the  rights  of  one  charged  or  the  public  service,  and  espe- 
cially so  since  it  involves  tiie  construction  of  several  most  important  pro- 
visions of  the  Federal  Constitution,  which  are  now,  at  the  close  of  one 
hQttdred  years  of  our  national  history,  for  the  first  time  presented  for 
anthoritative  determination  by  the  American  Senate. 

The  qaestion  is  this :  Defendant  being  a  civil  officer  at  the  time  of  the 
cmmUiion  of  the  offenses  charged^  is  he  liable  to  impeachment  under  ar- 
ticles exhibited  against  him  after  hf  had  resigned  said  office^  said  resigna- 
taoo  having  been  accepted  by  the  proper  executive  officer  t 

Before  reaching  the  main  question,  however,  two  or  three  unimportant 
ones  are  perhaps  worthy  of  notice.    I  dispose  of  these  very  briefly. 

First  The  acceptance  of  the  resignation  was  in  no  manner  necessary 
toits  validity  or  completeness.  As  a  rule,  and  save  where  a  statute 
otherwise  provides,  any  civil  officer  may,  at  his  own  will  and  pleasure, 
lay  down  any  public  trust;  and,  that  he  may  be  relieved  ftom  ftirther 
official  responsibility  and  care,  it  is  not  necessary  that  he  shall  have  or 
obtain  the  consent  of  any  other  official  or  person  thereto.  There  is  no  law 
which  forbids  the  Secretary  of  War  or  any  other  civil  officer  under  the 
United  States  resigning  his  office,  and  this  resignation,  when  duly  tend- 
ered and  offered  in  fact,  therefore,  as  completely  and  absolutely  disrobed 
the  defendant  officially  before  as  after  its  formal  acceptance  by  the 
Executive.  The  Executive  had  no  discretion,  for  he  had  no  power  to 
compel  the  defendant  to  remain  in  office.  The  law  may  require  the 
absent  of  another,  or  others,  to  get  into  office  in  this  country ;  but,  fortu- 
nately for  the  officer,  and  perhaps  for  the  service  too,  he  does  not  need 
snch  assent  to  get  out 

Second.  Does  the  motive  influencing  the  resignation  in  the  least  affect 
the  question  f  In  other  words,  suppose  the  defendant  resigned,  avow- 
edly, openly,  and  undeniably,  for  the  purpose  of  avoiding  impeachment, 
and  for  no  other  purpose  j  could  this  in  any  manner  be  considered  in 
det^mining  our  jurisdiction  t  I  answer,  most  certainly  not.  The  re- 
signaiion  was  a  legal  act,  and  must  have,  upon  every  principle  known, 
^  far  as  I  am  aware,  to  every  system  of  jurisprudence,  its  legal  effect. 
The  motive  influencing  is  of  no  more  consequence  than  the  color  of 
defendant's  hair  or  his  opinion  of  the  impeaching  committee,  or  the 
members  of  the  Senate.  Of  course,  if  the  resignation  was  not  actual  but 
colorable  or  simulated,  a  different  question  would  be  presented.  But  in 
tUs  case,  admitting  it  to  be  real  or  actual,  the  motive  is  attempted  to  be 
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brought  iu  qaestion  as  of  value.    With  it,  I  repeat,  we  have  nothing 
to  do. 

Third.  Had  the  defendant  resigned  at  the  time  the  House  of  Represent- 
atives took  action  t  It  is  said  he  had  not,  for  the  reason  that,  as  the 
House  resolved  on  impeachment  on  the  same  day,  though  at  a  later  hour 
than  the  act  of  resignation,  such  resolution  took  effect,  by  relation,  to 
the  first  moment  of  that  day,  and  therefoi  e  was  prior,  in  actual  or  legal 
time,  to  the  resignation. 

I  do  not  stop  to  inquire  whether  defendant  was  actually  and  in  a  legal 
sense  impeached,  or,  rather,  whether  a  due  presentment  was  made  prior 
to  the  4th  day  of  April  last,  (the  day  when  the  articles  were  finally  exhib- 
ited,) in  the  sense  and  for  the  purpose  now  under  consideration.  For. 
conceding  that  he  was  in  law  impeached  on  the  2d  day  of  March,  but  as 
matter  of  fact  at  an  hour  after  the  resignation,  I  am  still  very  clear  that 
the  resignation  was  prior  in  legal  time,  and  that  therefore  defendant  was 
not  an  officer  at  the  time  of  impeachment.  If  there  are  no  portions 
of  a  day  as  to  the  impeachmenty  neither  are  there  as  to  the  resignation^  and 
if  one,  therefore,  goes  back  to  the  first  moment  of  the  2d  of  March, 
so  must  the  other.  And  if  defendant,  therefore,  had  resigned  on 
that  day  after  the  articles  were  resolved  upon,  he  could  claim,  in 
my  judgment,  with  as  much  propriety  as  the  managers  now  do, 
that,  as  that  act  went  back  by  relation  to  the  first  moment  of  that 
day,  he  was  out  of  office  before  the  House  took  action.  And  if, 
by  possibility,  in  that  state  of  the  case,  his  counsel  had  so  claimed, 
it  is  at  least  probable  that  such  claim  would  have  been  resistea 
as  stoutly  and  ably  by  the  manager^  as  they  now  insist  upon  this  rule 
for  the  people.  But,  I  repeat,  if  it  is  true  in  one  case  or  as  to  one  act, 
it  is  equally  so  as  to  the  other,  and  nothing  is  gained.  It  is  not  true  as 
to  either,  however,  for  in  our  criminal  jurisprudence,  in  a  matter  so 
vitally  affecting  the  rights  of  one  charged  with  the  highest  ofifenses, 
neither  the  law,  justice,  nor  common  reason  will  allow  a  technical,  bar- 
ren rule — a  rule,  too,  only  to  be  invoked  in  furtherance  of  justice — to 
give  the  lie  to  what  is  true  in  fact,  or  to  make  that  true  in  law  which  is 
false  in  fact. 

I  shall  assume,  therefore,  that  the  defendant  was  actually  out  of  office 
at  the  time  he  was  impeached,  as  much  so  and  as  completely  as  if  he 
had  resigned  or  his  term  of  office  had  expired  days  or  months  before, 
and  I  shall  treat  the  alleged  motive  of  resignation  as  of  no  possible  ac- 
count, and  upon  these  assumptions  inquire  whether  he  was  still  amena- 
ble to  this  constitutional  punishment. 

Other  Senators  have,  and  others  doubtless  will,  discuss  the  history. of 
the  constitutional  provisions  involved,  as  also  the  authorities  or  prece- 
dents bearing  upon  the  same.  Because  of  this,  as  also  because  that 
whole  field  was  exhaustively  gleaned  by  counsel,  but  more  because  in 
my  judgment,  in  view  of  conflicting  opinions  and  the  comparatively  lit- 
tle attention  heretofore  given  to  the  real  question  here  involved,  the 
merest  ray  of  light  has  on  prior  occasions  beeu  thrown  upon  it;  I  say, 
because  of  these  things  I  shall  content  myself  with  stating  the  conclu- 
sion from  the  provisions  of  the  Oonstitution  itself.  I  do  not  think,  how- 
ever, that  the  authorities  help  us  much,  if  any,  and  that  it  must  be 
treated  as  a  question  to  be  now  for  the  first  time  authoritatively  settled 
by  the  American  Senate.  I  may  remark,  however,  in  passing,  that  I 
by  no  means  believe  that  the  little  decided  conflicts  with  the  conclusion  I 
reach. 

The  consequences  of  the  one  construction  or  the  other  of  these  consti- 
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tntioDal  provisions,  let  me  also  say,  I  regard  as  having  legitimately  bnt 
little  weight.  The  light  or  aid  drawn  fi^m  the  deprecat^  or  to-be-de- 
siied  coDseqaenoes  of  this  construction  or  that  of  a  statute  or  constitu- 
tion is  at  best,  in  most  cases,  of  the  least  value,  and  indeed  not  infre- 
qnently  misleads  or  ends  in  error.  Then,  too,  in  this  case  it  were  difiS- 
colt  to  tell  in  which  path  we  shall  find  most  dangers  or  in  which  greater 
safety.  For  if  only  those  can  be  impeached  who  are  in  office  at  the  time 
Uie  articles  are  exhibited,  then  it  is  said  the  consequences  would  be  most 
disastrous  to  the  public  welfare  and  the  situation  most  anomalous ;  be- 
caose  the  most  hardened  and  corrupt  official  could,  by  resignation,  even 
after  the  Senate  had  adjudged  his  guilt  and  before  sentence^  cheat  the  law 
and  go  nnwhipt  of  justice. 

And  the  Senator  from  New  Jersey,  with  a  heart  that  ever  beats  re- 
sponsive to  the  highest  moral  impulses,  feeling  and  seeing  the  great 
wrong  which  wbuld  follow  the  rule  that  resignation  after  trial  and  im- 
mediately preceding  sentence  could  defeat  jurisdiction,  has  attempted  to 
find  a  middle  ground.  But  I  submit  just  here  that  there  is  no  middle 
ground.  He  cannot  find  rest  for  his  feet  upon  any  such  theory.  In- 
deed his  argument  rests,  he  will  allow  me  to  say,  more  in  theory  than  in 
lo^c  If  only  those  in  office  can  be  impeached — because  removal  is  de- 
dared  in  all  cases  to  be  a  part  of  the  penalty— then  the  logic  is  inexora- 
ble and  not  to  be  avoided  that  they  must  he  ^  at  the  time  the  sentence  is 
pronounced.  You  cannot  decapitate  a  headless  trunk,  whether  the  head 
was  off  a  moment  or  a  year  before  you  came  to  the  execution. 

But  returning  from  this  digression,  I  remark  that  to  the  argument 
drawn  from  such  consequences  it  is  answered,  grant  the  premises,  yet 
one  liable  to  impeachment  may  be  indicted  and  tried  in  the  judicial 
ooorts,  and  that  if  he  escapes  the  sentence  of  the  impeachment-triers 
and  courts,  he  must  still  confront  the  greater  and  more  inexorable  judg- 
ment of  a  great  people,  who,  while  they  judge  in  mercy,  love  that  which 
is  politically  just ;  and  that  neither  resignations,  nor  forms,  nor  pleas,  nor 
judgments,  nor  senates  can  control  or  mislead  this  grandest  of  inquests. 
On  the  other  hand,  if  those  once  in  office  and  now  out  can  be  impeached, 
if  this  is  the  meaning  of  the  Oonstitution.  then  in  alarm  it  is  said  only 
the  grave  can  bar  such  prosecutions ;  ana,  too,  that  at  each  turn  of  the 
political  wheel  in  this  Government,  where  elections  are  frequent  and  the 
people's  will  not  the  most  stable,  those  displaced  may  be  at  the  mercy 
of  an  exultant  and  bitterly-malignant  triumphant  mtyority.  To  this  it 
is  answered,  that  guilt  can  only  be  found  by  the  action  of  both  houses, 
the  Senate  only  being  allowed  to  so  declare  by  a  two-thirds  vote ;  and 
Uiat  it  is  not  to  be  presumed  that  a  power  so  great  and  so  tremendous 
will  be  invoked  except  in  cases  clearly  and  justly  calling  it  into  exer- 
cise. And  thus  I  might  at  much  greater  length  state  the  arguments 
l>ased  upon  the  supposed  consequences  of  adopting  this  view  or  that  of 
the  Constitution,  and  their  claimed  complete  refutation ;  but  I  dismiss 
them  all ;  for  if  the  Constitution  speaks,  and  I  am  to  assist  in  its  execu- 
tion, then  with  consequences  I  have  nothing  to  do  ;  no  oire.  As  a  mem- 
ber of  this  court,  knowing  that  I  must  for  myself  declare  the  law,  I  may 
happily,  in  the  discharge  of  that  duty,  leave  consequences  to  take  care 
of  themselves. 

What,  then,  is  the  law  or  the  Constitution  ? 

The  House  of  RepresentativM  shall  have  the  sole  power  uf  iuipeaohment. 

This  is  found  in  the  second  section  of  the  first  article  in  its  proper  and 
appropriate  connection.  The  words  are  few,  but  their  meaning  is  cer- 
tainly neither  obscure  nor  doubtful.    It  gives  to  the  House  the  power  to 
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impeach  aud  excludes  every  other  body,  for  it  says  the  House  ^^  shall  hav^ 
the  sole  power. ^  Nothing  is  left  for  interpretation,  as  to  nothing  in  the 
sentence  need  we  resort  to  books  or  law  for  explanation  but  the  last 
word,  "  impeachment,"  and  which  was  very  fully  explained  and  defined 
yesterday  by  the  Senator  firom  Vermont,  (Mr.  Edmunds,)  and  to  it  I  shall 
not,  therefore,  refer  more  at  length.  By  this  clause,  then,  we  have  de- 
clared the  grand  inquest  which  alone  can  present  or  exhibit  articles  of 
impeachment  against  those  liable  to  its  penalties  under  our  Constitution, 

This  as  clearly  confers  the  power  as  it  would  be  possible  for  any 
words  or  language  to  do,  and  I  confess  to  not  a  little  surprise  that  any 
one  should  say  that  it  does  not  confer  power.  If  the  power  to  impeach 
is  not  conferred  here,  it  is  not  at  all.  TVhy,  it  says  that  the  House  shall 
have  the  power  of  impeachment,  the  sole  power.  When  the  Constitution 
says  that  Congress  shall  have  thepower  <^  to  lay  and  collect  taxes,''  is  there 
no  power  conferred  T  When  it  says  Congress  shall  have  power  to  *'  bor- 
row money,"  does  it  confer  the  power  named  ?  When  it  says  it  shall  have 
power  to  *'  coin  money,"  do  you  want  more  to  show  that  it  has  power  to 
do  this  thing!  When  it  says  it  shall  havej>otrer  to  ^^  establish  post-offices 
and  post-roads,"  have  weever  donbted^that  power  over  these  subjects  was 
thereby  conferred!  When  it  says  that  the  House  shall  *'  elect  its  own 
Speaker  and  other  officers,"  has  any  one  ever  denied  that  this  conferred 
the  power  to  make  these  selections!  And  when  it  says  the  House  shall 
have  the  power,  the  ^'  sole  power  of  impeachment,"  do  we  need  any  more 
unequivocal  and  clear  and  emphatic  language  to  show  where  this  power 
is  lodged  or  the  right  and  duty  to  exercise  it!  Why,  if  the  language 
used  in  this  case  does  not  confer  the  power  claimed,  then,  I  repeat,  it  is 
not  found  at  all,  nor  has  Congress  power  to  do  anything  whatever  upon 
any  subject^  for  in  precisely  the  same  language  is  all  power  conferred 
upon  it  as  a  legislative  body.  No,  Mr.  President :  it  will  not  do  to  say 
that  this  does  not  confer  the  power  claimed ;  aud,  I  repeat,  as  I  shall, 
I  hope,  hereafter  show,  that  this  provision  is  the  very  source  of  the 
power  invoked  In  cases  of  impeachment,  and  that  without  it  w.e  are 
driven  to  rely  upon  the  merest  implication. 

Having,  then,  the  supreme  grand  jury,  or  the  p^:oper  inquest ;  having 
found  who  alone  may  impeach,  we  next  inquire  who  is  to  try  these 
offenses.  This  is  answered  in  section  3  of  the  same  article,  where  it  is 
declared  that — 

The  Senate  shaU  have  the  sole  power  to  try  all  impeachments. 

And  thus  we  see  that  the  power  to  exhibit  articles  is  given  to  but  one 
body,  and  that  of  trying  is  in  precisely  the  same  terms  limited  to  the 
Senate.  The  machinery  of  impeachment  can  only  thus  be  set  on  foot, 
and  when  jurisdiction  is  invoked  but  one  body  can  exercise  it.  In  other 
words,  we  have  but  one  jurisdiction  with  sole  power  to  present,  and  the 
one  court  having  sole  and  exclusive  jurisdiction  to  hear  and  determine. 

And  now,  having  the  agencies  prescribed  or  the  power  given,  rather 
by  enumeration  than  by  definition  we  may  remark,  (and  this  is  true  of 
almost  the  entire  Constitution,)  we  naturally  inquire  for  what  may  the 
House  impeach  and  who  is  liable  to  the  process;  and  when  we  haVe 
answered  these  inquiries  we  have  at  the  same  time  answered  who  and 
what  the  Senate  may  try ;  for  1  assume  that  the  Senate  may  and  (per- 
haps) must  try  such  persons,  and  for  those  matters  which  the  House  may 
constitutionally  present. 

The  first  inquiry,  for  what  offenses  may  this  jurisdiction  be  invoked, 
or  for  what  may  the  proper  persons  or  officers  be  prosecuted  by  impeach- 
mont,  is  not  very  material,  I  grant,  to  the  matter  now  before  us,  since 
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there  its  no  poiut  made,  thus  far  at  least,  that  the  matters  charged  in 
the  articles  exhibited  are  not  impeachable  under  the  Constitution. 

We  have,  then,  the  only  proper  body  setting  on  foot  this  impeachment. 
This  appropriate  power  has  made  in  due  form  its  complaint  to  the  proper 
court,  and  tor  or  of  a  matter  for  which  the  defendant  is  amenable  to  the 
penalties  provided  by  the  Gonstitution,  unless  by  his  resignation  that 
liability  no  longer  continues. 

Then,  who  are  liable  f  I  answer,  dearly  not  the  private  citizen.  By 
this  I  mean  that  not  every  citizen  of  the  land  may  be  impeached.  The  tie 
or  allegiance  which  holds  or  binds  the  citizen  to  the  Government  and  to 
his  duties  is  to  be  kept  in  full  force  and  by  all  proper  constitutional  and 
legal  means  in  this  country  as  in  England.  But  this  rule,  as  I  regard, 
of  at  least  the  earlier  days  of  the  common  law,  that  all  citizens  or  every 
subject  might  by  impeachment  be  held  to  these  obligations  and  punished 
for  their  violation,  is  not  the  rule  of  this  country.  Even  in  the  States, 
where  we  speak  of  the  common  law  obtaining,  we  do  not  mean  all  of  it<, 
but  only  such  parts  as  are  not  changed  by  statute,  and  such  also  as  are 
consistent  with  the  spirit  and  genius  of  our  institutions  and  the  habits 
and  manners  of  our  people.  This  prerogative,  or  power,  or  right  to 
impeach  the  private  citizen  because  of  infidelity  to  his  obligations 
to  the  Government,  or  for  any  crime  or  misdemeanor,  never  was  con- 
templated by  our  Constitution  as  continuing  or  obtaining,  and  is  no 
part  of  the  eommon  law  of  this  country  or  of  impeachment.  For  it 
was  no  part  of  the  well-settled  parliamentary  or  common  law  when  the 
Constitution  was  framed,  and  this  its  framers  knew ;  nor  did  they  ever 
intend  to  go  so  far,  as  is  plain  from  the  Constitution  itself  and  the 
whole  frame-work  of  the  Government. 

If  citizens,  as  such,  for  offenses  committed  while  citizens,  are  not  im- 
peachable, then  who  are? 

This  question  the  Constitution,  1  admit,  does  not  answer  in  words. 
We  are  left  to  deduce  its  meaning,  in  this  respect,  largely  from  its  im- 
plications, and  more  especially  and  almost  conclusively  from  the  law  as 
it  stood  before  or  at  the  time  of  its  adoption,  rather  than  from  any  pasi- 
five  command.  It  does  not  say  that  civil  officers  shall  only  be  im- 
peached tcMle  in  office.  It  does  not  say  they  shall  be  liable  while  in 
office  and  for  a  limited  period  after  they  shall  either  voluntarily  lay 
down  their  trust  or  after  their  terms  expire,  as  in  some  of  the  States. 
Nor  does  it  say  in  words  that  they  shall  be  subject  to  these  great  prose- 
cations  after  they  eease  to  be  officers.  All  we  find  is  this:  In  the 
third  section  of  the  first  article  (from  which  I  have  already  quoted,  and 
which  I  here  set  out  in  full,  the  better  to  see  the  connection  of  the  entire 
language)  we  have  this : 

The  Senate  shall  have  the  sole  power  to  trj  all  impeacbmentfl.  Wben  sitting^  for  that  pur- 
pose tbey  shaU  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is  tried, 
the  ChidMostice  eball  preside :  and  no  person  shall  be  convicted  withont  the  oonoarrence  of 
two-thirds  of  thf«  members  present. 

Jadiifment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
and  disqaalification  to  hold  and  enjoy  anj  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  partj  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment  and  punishment,  according  to  law. 

All  the  provisions  thus  far  quoted,  it  will  be  observed,  are  found  in 
the  first  article  of  the  Constitution,  which  provides  for  the  law-makiog 
power,  and  defines  or  prescribes  its  powers  and  duties.  In  the  next 
article,  relating  to  the  Executive,  and  in  its  second  section,  we  find  that 
he  is  given  ^'  power  to  grant  reprieves  and  pardons  for  offeoses  against 
the  United  States,  except  in  cases  of  irapeachmeDt;"  and  section  4  of 
the  same  article  declares  that — 
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impeach  and  excludes  every  other  body,  for  it  says  the  House  "shall  hav^ 
the  sole  power, "^  I^othing  is  left  for  interpretation,  as  to  nothing  in  the 
sentence  need  we  resort  to  books  or  law  for  explanation  but  the  last 
-word,  "  impeachment,"  and  which  was  very  fully  explained  and  defined 
yesterday  by  the  Senator  from  Vermont,  (Mr.  Edmunds,)  and  to  it  I  shall 
not,  therefore,  refer  more  at  length.  By  this  clause,  then,  we  have  de- 
clared the  grand  inquest  which  alone  can  present  or  exhibit  articles  of 
impeachment  against  those  liable  to  its  penalties  under  our  Constitution. 

This  as  clearly  confers  the  power  as  it  would  be  possible  for  any 
words  or  language  to  do,  and  I  confess  to  not  a  little  surprise  that  any 
one  should  say  that  it  does  not  confer  power.  If  the  power  to  impeach 
is  not  conferred  here,  it  is  not  at  all.  TVhy,  it  says  that  the  House  shall 
have  the  power  of  impeachment,  the  sole  power.  When  the  Constitution 
says  that  Congress  shall  have  thepower  "  to  lay  and  collect  taxes,"  is  there 
no  power  conferred  T  When  it  says  Congress  shall  have  power  to  '^  bor- 
row money,"  does  it  confer  the  power  named  ?  When  it  says  it  shall  have 
power  to  *'  coin  money,"  do  you  want  more  to  show  that  it  has  power  to 
do  this  thing  f  When  it  says  it  shall  haxe power  to  "  establish  post-offices 
and  post-roads,"  have  weever  doubted^that  power  over  these  subjects  was 
thereby  conferred?  When  it  says  that  the  House  shall  "  elect  its  own 
Speaker  and  other  officers,"  has  any  one  ever  denied  that  this  conferred 
the  power  to  make  these  selections?  And  when  it  says  the  House  shall 
have  the  power,  the  "  sole  j)ower  of  impeachment,"  do  we  need  any  more 
unequivocal  and  clear  and  emphatic  language  to  show  where  this  power 
is  lodged  or  the  right  and  duty  to  exercise  it?  Why,  if  the  language 
used  in  this  case  does  not  confer  the  power  claimed,  then,  I  repeat,  it  is 
not  found  at  all,  nor  has  Congress  power  to  do  anything  whatever  upon 
any  siitjectj  for  in  precisely  the  same  language  is  all  power  conferred 
upon  it  as  a  legislative  body.  No,  Mr.  President :  it  will  not  do  to  say 
that  this  does  not  confer  the  power  claimed ;  ana,  I  repeat,  as  I  shall, 
I  hope,  hereafter  show,  that  this  provision  is  the  very  source  of  the 
power  invoked  In  cases  of  impeachment,  and  that  without  it  w.e  are 
driven  to  rely  upon  the  merest  implication. 

Having,  then,  the  supreme  grand  jury,  or  the  proper  inquest;  having 
found  who  alone  may  impeach,  we  next  inquire  who  is  to  try  these 
offenses.  This  is  answered  in  section  3  of  the  same  article,  where  it  is 
declared  that — 

The  Senate  shaU  have  the  sole  power  to  try  all  impeachmtHts, 

And  thus  we  see  that  the  power  to  exhibit  articles  is  given  to  but  one 
body,  and  that  of  trying  is  in  precisely  the  same  terms  limited  to  the 
Senate.  The  machinery  of  impeachment  can  only  thus  be  set  on  foot, 
and  when  jurisdiction  is  invoked  but  one  body  can  exercise  it.  In  other 
words,  we  have  but  one  jurisdiction  with  &o\e  power  to  present,  and  the 
one  court  having  sole  and  exclusive  jurisdiction  to  hear  and  determine. 

And  now,  having  the  agencies  prescribed  or  the  power  given,  rather 
by  enumeration  than  by  definition  we  may  remark,  (and  this  is  true  of 
almost  the  entire  Constitution,)  we  naturally  inquire  for  what  may  the 
HoQse  impeach  and  who  is  liable  to  the  process;  and  when  we  haVe 
answered  these  inquiries  we  have  at  the  same  time  answered  who  and 
what  the  Senate  may  try ;  for  £  assume  that  the  Senate  may  and  (per- 
haps) must  try  such  persons,  and  for  those  matters  which  the  House  may 
constitutionally  present. 

The  first  inquiry,  for  what  offenses  may  this  jurisdiction  be  invoked, 
or  for  what  may  the  proper  persons  or  officers  be  prosecuted  by  imi>each- 
ment,  is  not  very  material,  I  grant,  to  the  matter  now  before  us,  since 
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there  is  no  poiut  made,  thus  far  at  least,  that  the  matters  charged  in 
the  articles  exhibited  are  not  impeachable  under  the  Constitation. 

We  have,  then,  the  only  proper  body  setting  on  foot  this  impeachment. 
This  appropriate  power  has  made  in  dae  form  its  complaint  to  the  proper 
eoart,  and  for  or  of  a  matter  for  which  the  defendant  is  amenable  to  the 
penalties  provided  by  the  Constitution,  nnless  by  his  resignation  that 
liability  no  longer  con  tinner 

Then,  who  are  liable?  I  answer,  clearly  not  the  private  citizen.  By 
this  I  mean  that  not  every  citizen  of  the  land  may  be  impeached.  The  tie 
or  allegiance  which  holds  or  binds  the  citizen  to  Uie  Government  and  to 
his  duties  is  to  be  kept  in  full  force  and  by  all  proper  constitutional  and 
legal  means  in  this  country  as  in  England.  But  this  rule,  as  I  regurd, 
of  at  least  the  earlier  days  of  the  common  law,  that  all  citizens  or  every 
sabjeet  might  by  impeachment  be  held  to  these  obligations  and  punished 
for  their  violation,  is  not  the  rule  of  this  country.  Even  in  the  States, 
where  we  speak  of  the  common  law  obtaining,  we  do  not  mean  all  of  it<, 
hot  ooly  such  parts  as  are  not  changed  by  statute,  and  such  also  as  are 
eoi^tent  with  the  spirit  and  genius  of  our  instiitutions  and  the  habits 
and  manners  of  our  people.  This  prerogative,  or  power,  or  right  to 
impeach  the  private  citizen  because  of  infidelity  to  his  obligations 
to  the  Government,  or  for  any  crime  or  misdemeanor,  never  was  con- 
templated by  our  Constitution  as  continuing  or  obtaining,  and  is  no 
part  of  the  common  law  of  this  country  or  of  impeachment  For  it 
vas  no  part  of  the  well-settled  parliamentary  or  common  law  when  the 
GoDstilution  was  framed,  and  this  its  framers  knew ;  nor  did  they  ever 
intend  to  go  so  far,  as  is  plain  Arom  the  Constitution  itself  and  the 
whole  frame- work  of  the  Government. 

If  citizens,  as  such,  for  offenses  committed  while  citizens,  are  not  im- 
peachable, then  who  aret 

This  question  the  Constitution,  1  admit,  does  not  answer  in  words. 
We  are  left  to  deduce  its  meaning,  in  this  respect,  largely  firom  its  im- 
plications, and  more  especially  and  almost  conclusively  from  the  law  as 
it  stood  before  or  at  the  time  of  its  adoption,  rather  than  from  any  poti- 
tkt  command.  It  does  not  say  that  civil  officers  shall  only  be  im- 
peached while  in  office.  It  does  not  say  they  shall  be  liable  while  in 
office  and  for  a  limited  period  after  they  shall  either  voluntarily  lay 
<iowD  their  trust  or  after  their  terms  expire,  as  in  some  of  the  States. 
Nor  does  it  say  in  words  that  they  shall  be  subject  to  these  great  prose- 
CQtioos  after  they  eease  to  be  officers.  All  we  find  is  this:  In  the 
third  section  of  the  first  article  ^from  which  I  have  already  quoted,  and 
which  I  here  set  out  in  full,  the  better  to  see  the  connection  of  the  entire 
laogoage)  we  have  this : 

The  Senate  ahall  have  the  sole  power  to  try  all  impeacbmentfl.  When  sitting  for  that  pur- 
ple tbej  shall  be  on  oath  or  aflBrmation.  When  the  President  of  the  United  States  is  tried, 
tae  Cbk^-Jostice  ahall  premde :  and  no  peison  shall  be  conyieted  without  the  conoarrence  of 
two-thirds  of  thn  members  present. 

Jndipnent  in  cases  of  impeachment  shall  not  extend  farther  than  to  removal  from  officcL 
nd  wqaallfication  to  hola  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
p^;  but  the  partj  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
J^^ogment  and  punishment,  according  to  law. 

All  the  provisions  thus  far  quoted,  it  will  be  observed,  are  found  in 
the  first  article  of  the  Constitution,  which  provides  for  the  law-making^ 
power,  and  defines  or  prescribes  its  powers  and  duties.  In  the  next 
^cle,  relating  to  the  Bxecutive,  and  in  its  second  section,  we  find  that 
be  is  given  <<  power  to  grant  reprieves  and  pardons  for  offenses  against 
^«  United  States,  except  in  cases  of  impeachment;"  and  section  4  of 
the  same  article  declares  that — 
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The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  remoTed 
from  office  on  impeachment  for,  and  oonyiction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

And  thns  we  have  all  the  constitational  provisions  which^  as  far  as  I 
can  see,  bear  apon  the  question  as  to  who  is  liable  to  impeachment. 

It  will  be  observed  that  the  provisions  of  the  Constitution  assamed 
rather  than  declared  that  any  one  should  be  liable  to  impeachment. 
For  the  Constitution  does  not  say  that  the  President  and  other  civil 
officers  shall  be  liable  to  impeachment  for  the  o£fenses  named,  but 
rather  assuming  such  liability,  and  seeing  that  the  power  to  impeach 
had  already  been  given,  it  says  that  when  they  are  impeached  and  con- 
victed of  these  offenses  they  shall  be  removed.  It  assumes  the  conclu- 
sion, in  other  words,  that  they  may  be  impeached,  and  applies  or  de- 
clares certain  consequences  which  are  to  follow.  I  deny  that  this  sec- 
tion confers  any  power  to  impeach,  much  less  that  it  is  the  only  part  of 
the  Constitution  conferring  this  power.  I  have  already  deduced  this 
power  from  other  and  unambiguous  provisions  of  the  instrument.  If 
there  was  nothing  else  than  this  section,  I  think  it  would  be  exceed- 
ingly difficult  to  find  power  to  impeach,  for  we  would  be  without  a 
tribunal  with  power  to  present  or  power  to  hear.  If  this  was  the  sole 
source  of  power,  the  danger  of  exercising  from  mere  implication  a  pre- 
rogative so  high,  and  firaiught  with  consequences  so  great,  would  be 
urged  upon  us  with  much  propriety,  and  I  must  say  not  a  little  force. 
And  it  is  passing  strange  to  me  that  any  one  should  depict  the  great 
danger  in  extending  the  implications  of  the  Constitution,  the  necessity 
of  looking  tor  an  express  grant  before  exercising  a  power,  and  still  rest 
the  exercise  of  this  high  prerogative  upon  a  section  which  assumes  but 
does  not  grant  it. 

But  it  is  argued  that,  as  removal  must  be  and  is  declared  by  the  Con- 
stitution a  part  of  the  penalty  following  the  trial  and  conviction  in  all 
§0868 — that  as  this  is  logically  as  well  as  practically  impossible  of  en- 
forcement in  one  out  of  office,  therefore  only  those  who  continue  in  office 
to  the  time  of  their  presentment,  if  not  of  sentence,  are  liable  to  this 
proceeding.  In  my  opinion  the  proposition,  as  thus  broadly  stated,  or 
indeed  however  stated,  assumes  too  much,  and  loses  sight  of  other  and 
most  material  parts  of  the  Constitution. 

I  do  not  believe  that  removal  from  office  is  necessarily  a  part  of  the 
punishment  in  all  cases.  It  is  in  cases  where  it  can  be  applied,  and  not 
otherwise.  I  grant,  too,  that  if  removal  was  the  only  penalty,  or  if  the 
Constitution  contemplated  that  in  all  cases  it  should  be  a  part  of  the 
X>enalty,  I  should  esteem  there  was  but  little  room  for  argument  in  favor 
of  the  jurisdiction  when  the  officer  had  resigned ;  for  I  do  not  agree  with 
the  proposition  that  inability  to  enforce  the  order  of  a  court,  as  applied 
to  such  a  question,  is  not  to  be  accepted  as  a  fair  and  proper  test  of 
jurisdiction.  The  Constitution  no  more  than  the  law  requires  or  exacts 
vain  or  foolish  things,  and  to  say  that  the  Constitution  expected  or  or- 
dained that  we  should  go  through  the  farce  of  inquiring  whether  we 
ought  to  visit  a  punishment  upon  an  offender  which  for  any  cause  we 
no  longer  have  the  power  to  inflict  would  be  illogical  in  the  extreme, 
and,  as  I  think,  in  the  face  of  all  rules  of  any  value  or  weight  in  judicial 
proceedings. 

But,  as  already  stated,  I  do  not  believe  that  removal  is  necessarily  a 
part  of  the  punishment  in  all  cases.  In  the  first  place,  I  think  the  con- 
nection in  which  this  last  provision  in  relation  to  removal  is  found  is  of 
no  little  significance  as  bearing  upon  this  question.  I  find  the  grant  of 
power  to  impeach  in  that  portion  of  the  Constitution  which  defines  and 
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limits  legislative  powers  and  duties.  I  find  in  the  same  place  the  power 
gifen  and  the  tribunal  named  to  try  the  impeachment  I  find  there,  too, 
at  least  some  rales  of  practice  and  limitation  of  the  punishment,  or 
of  die  consequences  to  follow  conviction  in  such  cases.  Now  if,  having 
ttid  this  much,  it  had  stopped,  it  would  scarcely  be  claimed  that  re- 
moval from  office  was  in  aU  eases  to  be  neceesarilff  a  part  of  the  penalty, 
leather,  do  I  think,  would  it  have  been  insisted  thus  far  that  only  those 
in  office  at  the  time  of  conviction  were  amenable  to  impeachment.  For, 
if  I  had  found  these  or  like  provisions  in  a  statute,  I  should  never  have 
thought,  I  confess,  for  a  moment  that  liability  depended  upon  the  oflScial 
status  of  the  person  at  the  time  of  the-  trialj  but  rather  at  the  time  of  the 
cmmimon  of  the  act  with  which  he  was  charged. 

Bat  it  is  said  (and  I  may  notice  this  point  here  as  well  as  elsewhere) 
that  if  those  out  of  office  were  liable  to  impeachment,  why  did  not  the 
Constitution  say  sot  Ah,  Mr.  President,  1  think  this  may  well  be  answered 
in  two  ways :  First,  those  who  had  gone  out  of  office^  all  will  admits  were 
liable  to  impeachment  for  acts  while  in  office  fry  the  parliamentary 
law  of  England.  It  was  never  held  there  that  Impeachment  was  con- 
fined to  those  in  office  at  the  time  of  their  presentment.  Now,  is  it  not 
fiiir  and  legitimate  to  assume  that  the  framers  of  the  Gonstitution  knew 
this,  acted  upon  this  assumption,  and  therefore  intended  that  those  who 
had  gone  out,  as  well  as  those  in,  were  amenable  to  such  prosecution  t 
And  if  so,  may  I  not,  in  the  second  place,  inquire  with  the  utmost  con- 
sistency and  with  next  to  unanswerable  force,  that  if  the  authors  of  the 
Constitution,  unth  V^is  Jenotcledge  before  themj  intended  to  include  only 
those  in  office^  why  did  they  not  say  so  t  It  was  very  easy,  if  they  in- 
tended it,  to  say  '^  while  in  office,"  or  use  some  like  apt  words  to  express 
their  meaning,  and  thereby  change  the  rule  as  it  then  obtainedj  as  all  ad- 
mit, in  England  and  elsewhere. 

Bat  to  return.  The  Gonstitution,  in  that  part  setting  up  the  legisla- 
tive or  law-making  branch  of  the  Government,  finished  or  conclude,  as 
I  hare  said,  all  that  seemed  to  be  necessary  on  the  subject  of  prosecu- 
tions and  trials  of  impeachment.  Then  it  turned  to  the  work  of  setting 
op  the  executive  machinery,  and  said  that  he,  the  Executive,  shall  have 
certain  powers,  and,  among  others,  to  be  *<  Gommander-in-Ghief  •  •  • 
of  the  militia  of  the  several  States,''  but  not  until  **  called  into  the  actual 
sernce  of  the  United  States;"  to  "  require  the  opinion  •  •  •  of  the 
principal  officer  in  each  of  the  Executive  Departments,"  but  not  unless 
the  subject  thereof  related  <*  to  the  duties  of  their  respective  offices ;"  to 
"  grant  reprieves  and  pardons  for  offenses,"  •  •  •  but  not  "  in  cases 
of  impeachment  f  and  so  as  to  other  powers  and  their  exceptions.  But 
for  the  last  exception,  specially  named,  he  could  have  pardoned  or  re- 
prieved in  impeachment  cases,  as  in  the  case  of  all  other  offenses  against 
the  United  States.  But  that  is  in  no  sense  a  limitation  or  the  semblance 
of  a  limitation,  nor  does  it  seem  to  indicate  the  least  intention  to  limit 
or  restrict  the  grant  of  power  already  given,  in  its  appropriate  place, 
over  the  matter  of  impeachment. 

And  the  same  reasoning  applies  to  the  main  section  relied  upon  in  this 
connecttOQ.    The  second  article,  after  prescribing  the  manaer  of  elect- 
^  the  President  and  Vice-President,  their  tenure  of  office,  what  Gon- 
S^Qss  might  do  by  law  in  providing  for  case)  of  removal,  disability,  &c., 
of  hoth,  and  that  the  person  succeeding  to  the  office  of  President  under 
^ch  law  should  hold  until  the  disability  should  be  removed  or  a  Presi- 
tot  elected,  and  giving  to  the  Executive  the  power  to  appoint  judges, 
^bassadors,  &c.,  then,  in  its  last  section,  ^4,  the  one  quoted,)  apparently 
oot  of  abundant  caution,  and  to  avoid  tne  possible  construction  that 
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these  officers  mmU  in  virtue  of  what  it  had  before  declared,  at  all  events 
and  in  any  contingency,  hold  for  the  terms  named,  it  was  declared  that 
they  and  all  civil  officers  should  he  removed  from  office  on  impeachment 
and  conviction  of  the  offenses  named.  But  how  does  that  limit  the  power 
to  present  and  try  impeachments  before  given  or  the  persons  to  be  im- 
peached f  This  section,  as  before  shown,  contains  no  grant  of  power  on 
this  subject  It  is  as  if  all  the  other  sections  on  the  subject  of  impeach- 
ment and  those  governing  the  tenure  of  office  of  civil  officers  had  been 
collated,  and  then  at  the  close  it  had  been  said :  '<  But  all  civil  officers 
shall  be  removed  from  office  when  impeached  and  tried  for  treason,"  &c. 

And  it  is  not  permitted  to  limit  a  grant  clearly  and  expressly  given 
over  a  general  subject  by  a  supposed  limitation  ingrafted,  and  only  to 
be  supported  by  the  most  blind  and  indefinite  implication.  There  is  a 
state  of  case,  it  will  be  seen  at  once,  to  whioh  this  section  can  apply  in 
all  its  force  and  with  the  fullest  meaning,  without  invoking  its  language 
to  limit  and  restrain  all  the  other  sections  and  provisions  quoted.  If 
this  is  so,  then  it  is  my  plain  duty  to  so  apply  it  and  to  have  all  the  pro- 
visions stand.  I  must  not  find  conflict  if  I  can  by  fair  construction  help 
it.  That  construction  is  always  to  be  preferred  and,  inded,  adopted 
which  will  permit  all  the  provisions  of  a  statute,  and  especially  a  con- 
stitution, to  be  of  force  rather  than  that  which  will  nullify  any.  I  ac- 
cept and  treat  this  section  (4,  article  3)  as  a  simple  rule  as  to  what  shall 
be  done  in  cases  of  impeachment  and  conviction  of  those  in  office  and  to 
remove  any  doubt  as  to  their  right  to  continue  to  exercise  their  trusts 
after  their  conviction.  It  does  not  at  all  impress  me  that  it  confines 
impeachment  to  those  in  office  at  the  time  of  tiieir  trial  and  conviction. 
The  language  used  in  connection  with  the  other  sections  is  not  different 
from  that  found  in  numberless  statutes  providing  for  the  punishment  of 
official  misconduct,  and  under  which  I  never  supposed,  nor  can  I  think 
any  one  ever  did,  that  the  official  must  continue  in  office  in  order  to  in- 
cur their  penalties. 

I  am  not  unmindful  that  the  Constitution  (article  1,  section  3)  says 
that,  <'  where  the  President  of  the  United  States  is  tried,  the  Ohief  Just- 
ice shall  preside ;"  and  that  from  this  it  is  argued  that  this  officer  can 
onlylbe  impeached  when  in  office ;  for  it  is  asked,  if  he  is  out  of  office,  shall 
the  Ohief- Justice  preside  ?  I  answer,  certainly  not.  The  reason  of  the 
provision  is  clear  enough,  not  doi\bted  by  any  one ;  and  why  shall  we 
attempt  to  warp  or  extend  its  meaning  for  the  purpose  of  limiting  a 
necessary  power,  given  for  wise  and  necessary  purposes  by  the  Oonsti- 
tution  t 

Mr.  President,  the  Constitution,  held  by  its  four  corners  and  con- 
sidered as  a  whole,  must  receive  at  our  hands  a  reasonable  construction. 
We  must  not  lose  sight  of  the  objects  and  purposes  for  which  the  pow- 
ers therein  given  were  conferred.  As  was  said  by  Judge  Story,  that  con- 
struction <'  should  be  adopted  which  is  most  consonant  with  the  appar- 
ent objects  and  intent  of  the  Constitution ;  that  which  will  give  efficacy 
and  force  as  a  government,  rather  than  that  which  will  impair  its 
operations  and  reduce  it  to  a  state  of  imbecility ;  *  *  *  the  exposi- 
tion should  have  a  fair  and  just  latitude,  so  as  on  the  one  hand  to  avoid 
obvious  mischief,  and  on  the  other  hand  to  promote  the  public  good."  It 
is  a  charter  of  life,  not  of  death,  to  the  people,  their  government,  and 
their  interests.  Purity  in  the  discharge  of  official  duty  and  the  perpet- 
ual exclusion  of  bad  men  £rom  all  public  trusts  are  quite  as  essential  to 
the  life  ot  this  nation  as  that  some  defiant  little  official  shall  be  removed 
trom  a  trust  which  he  had  disgraced. 

Under  this  rule,*  I  think,  the  construction  stated  is  most  clearly  to  be 
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sasUined.  Because  of  this,  and  because  £  know,  as  we  all  do,  as  already 
statcKl,  that  neither  in  England  nor  elsewhere,  prior  to  the  adoption  of 
the  Constitution,  was  impeachment  ever  confined  to  those  in  office  at  the 
time  of  their  trial  and  conviction^  and  because  I  mnst  believe  that  the 
Others  employed  the  lang^^age  of  the  Constitution  with  a  full  knowL 
edge  of  this  fact  and  of  the  meaning  of  the  word  impeachment  as  then 
onderstood  and  accepted,  I  rest  my  conclusion.  I  do  so,  also,  because 
1  think  it  in  the  face  of  the  letter  and  in  defiance  of  the  spirit  of  all  leg- 
iaiation,  as  applied  to  crimes  or  anything  else,  to  say  that  any  one  can 
avoid  liability  or  responsibility,  which  has  already  attached,  by  volnn- 
tanly  laying  down  an  office  $  and,  too,  because  upon  every  principle, 
when  an  officer  assumes  a  trust,  he  is  as  much  liable  alter  the  expira- 
tion of  the  term  as  while  in  office  to  atone  to  the  oflfended  law  for  any 
violation  of  its  criminal  provisions,  as  he  is  for  the  money  he  controlled 
or  for  those  acts  of  commission  or  omission  not  involving  criminal  liabil- 
ity. 

Mr.  President,  allow  me  to  say  in  conclusion  that  I  trust  a  pardona- 
ble State  pridCy  and  certainly  a  strong  personal  regard  for  the  accused, 
inclined  me  to  another  conclusion.  My  first  impressions,  too,  from  a 
casual  reading  of  the  instrument,  I  confess,  were  against  the  power. 
But  giving,  as  my  time  would  allow,  my  best  thought  to  the  discussion 
and  all  the  provisions  of  the  Constitution,  1  have,  with  some  reluctance, 
I  admit — ^if  reluctance  should  ever  be  indulged  in  the  discharge  of  duty 
—been  brought  to  conclude  that  we  have  jurisdiction  in  this  case  and 
shall  by  my  vote  so  declare. 


OPINION  OF  MB.  MEBEIMON. 
Delivered  May  17, 1876. 

Mr.  Merbimon.  Mr.  President,  I  will  state  briefly  a  summary  of  the 
grooDd  of  my  opinion  upon  the  question  now  before  the  Senate.  After 
so  noQch  has  been  said  and  much  of  it  well  said  by  Senators  on  both 
sides,  more  than  this  from  me  is  unnecessary,  especially  as  time  has 
beeome  so  important  for  the  consideration  of  other  business. 

The  Constitution  defines,  limits,  organizes,  and  embodies  the  powers 
which  those  who  made  it  deemed  necessary  to  the  free  operation,  pro- 
tection, and  perpetuation  of  our  system  of  national  government.  In 
interpreting  its  meaning,  the  purpose  contemplated  by  it  must  be  kept 
steadily  in  view.  In  that  light  and  to  that  end,  its  leading  provisions 
and  several  clauses  mnst  receive  a  fair,  just,  and  reasonable  constrnc- 
tioD.  This  leading  rule  ought  always  to  prevail  in  ascertaining  its 
meaning  and  giving  effect  to  its  several  provisions. 

Sow,  the  Constitution  provides  as  certainly  the  method  of  trial  by 
impeachment  as  for  a  judiciaiy  or  the  trial  by  jury.  This  method  of  trial 
is  intended  to  answer  a  distinctive  and  important  purpose,  and  that 
mnst  be  ascertained  by  applying  the  rule  just  stated  in  construing 
the  several  clauses  providing  for  it 

It  is  provided  in  article  1,  section  2 — 

"^bAk  Uie  Hoiue  of  Representatives  shall    *    *    *    have  the  sole  power  of  impeach- 

Dent 

By  this  clause  the  unqualified  power  to  impeach  is  conferred  upon 
die  Hoose  of  Bepresentatives. 
In  section  3  of  article  1  it  is  provided  that — 

The  Senate  shall  bare  the  sole  power  to  try  all  impeachments.    •    *    *    Jadgment  in 
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OPIKION  OP  MB.  HOWE. 

Delivered  May  19, 1876. 

Mr.  Howe.  Mr.  President,  the  pending  debate  has  developed  two 
very  different  theories  touching  the  remedy  of  impeachment  as  provided 
by  the  Constitution  of  the  United  States.  Some  Senators  maintain 
that  the  Constitution  adopts  the  remedy  known  to  the  parliamentary 
law  of  England,  subject  only  to  such  limitations  as  are  expressly  pre- 
scribed by  that  instrument ;  while  others  hold  that  our  Constitution  bor- 
rowed nothing  but  the  name  of  the  remedy  from  English  jarisprudence, 
and  that  it  confers  upon  the  two  honses  of  Congress  no  power  in  im- . 
peachmeut  any  more  than  in  legislation  not  expressly  granted.  On  one 
side  it  is  argued  that  Congress  may  do  by  impeachment  whatever  the 
British  Parliament  may  do,  anless  prohibited  by  someclaaseof  our  fun- 
damental law.  On  the  other  hand,  it  is  contended  that  Congress  can 
do  nothing  by  impeachment,  or  any  other  way,  unless  expressly  antbor- 
ized  by  the  terms  of  that  law. 

In  my  own  judgment  the  English  remedy  of  impeachment  never  onght 
to  have  existed  anywhere,  and  never  was  transplanted  into  this  country. 
I  therefore  beg  leave  to  submit  briefly  a  view  of  that  strange  remed}"^ 
known  in  the  English  law  as  impeachment. 

The  British  constitution  is  of  volcanic  formation.  In  its  successive 
chapters  we  see  the  upheaval  of  different  political  convulsions.  Human 
necessity,  not  human  choice,  gave  shape  to  the  dreadful  processes. 
Sometimes  it  was  the  necessities  of  a  prince,  sometimes  the  necessities 
of  a  class,  sometimes  the  necessities  of  the  people  whi<^  dominated  the 
movement.  Parliamentary  impeachment  was  the  result  of  one  of  those 
convulsions.  Impeachment  originated  in  the  necessities  of  a  prince, 
and  not  in  the  necessities  of  the  people.  Mr.  Hallam  says  the  impeach- 
ment of  Lord  Latimer  was  the  first  which  occurred  under  the  English 
government.  That  was  during  the  reign  of  Edward  HI.  He  was  an 
able  and  not  very  scrupulous  monarch.  His  ancestors  for  four  reigns 
had  been  the  vassals,  not  the  sovereigns,  of  the  English  nobles.  His 
great-great-grandfather  was  that  King  John  from  whom  the  barons  of 
England  wrested  the  great  charter  at  Rnnnymede.  His  great-grand- 
father was  the  third  Henry,  in  whose  reign  the  infamous  Albermarle 
plundered  prince  and  people  indiscriminately,  and  Fawkes  de  Breant^, 
when  the  court  had  pronounced  thirty-five  judgments  against  him  for 
the  expulsion  of  so  many  freeholders  from  their  possessions,  armed  his 
retainers,  took  the  jndge  from  the  bench,  and  imprisoned  him  in  Bed- 
ford Castle.  His  grandfather  was  Edward  I,  a  prince  of  great  activity 
and  courage.  But  his  authority  was  defied  both  by  the  clergy  and  the 
nobility.  The  archbishop  of  Canterbury  told  him  he  must  not  assess 
the  church,  because  the  Pope  had  forbid  the  clergy  to  pay  taxes.  The 
Earl  of  Hereford  refused  to  go  with  his  army  into  Flanders.  The  King 
exclaimed  to  him,  "By  God,  sir  earl,  you  shall  either  go  or  hang;"  and 
the  earl  replied  with  equal  spirit,  "  By  God,  sir  King,  I'll  neither  go  nor 
hang."  In  the  end,  the  King  was  obliged  to  apologize  both  to  the  clergy 
and  the  nobility.  His  father,  Edward  II,  was  dethroned  and  murdered. 
Admonished  by  so  many  examples  of  the  dependence  of  the  Crown  upon 
the  peerage,  Edward  III  resolved  upon  its  disenthrallment.  He  came* 
to  the  throne  when  he  was  only  thirteen  years  of  age.  He  was  subjected 
to  a  regency,  composed  of  five  clerical  and  seven  lay  peers.  While  he 
was  yet  an  infant  he  saw  the  combined  power  of  that  regency  crumble 
to  dust  under  the  iron  heel  of  the  aspiring  and  lawless  Mortimer.  When 
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be  was  bat  seventeen  he  seked  Mortimer  and  hnng  him.  At  eighteen 
he  assamed  the  scepter,  and  laid  it  down  only  when  he  laid  down  his 
life  forty-six  years  later,  after  one  of  the  longest  and  most  triumphant 
mga»  in  English  annals. 

To  Edward  III  history  accords  whatever  of  honor  is  doe  to  the  inven- 
tioo  of  the  great  process  of  parliamentary  impeachment.  Fawkes  de 
Bieaot^  had  shown  how  inadequate  were  the  conrts  of  law  to  curb  the 
tarbalenoe  or  check  the  rapacity  of  the  nobles.  The  humiliation  of  his 
grandfather  and  the  homicide  of  his  father  had  proved  the  impotence 
of  legal  authority.  Weary  with  the  nnequaled  contest  between  the 
prerogatives  of  the  King  and  the  power  of  the  nobility,  he  ventured  to 
unmask  before  the  barons  of  Englaud  a  power  until  then  unfelt,  but 
against  which  the  startled  peerage  saw  at  once  the  sovereign  anthority 
of  the  Grown  could  alone  protect  them.  It  was  in  1376,  just  five  hun- 
dred years  ago,  when  Edward  III  instructed  the  Oommons  of  England 
to  appear  before  the  House  of  Lords,  and,  in  that  sounding  phrase  which 
8tiii  thunders  in  the  forms  of  impeachment,  to  demand  in  the  name  of 
all  the  people  of  the  realm  judgment  against  Lord  Latimer  for  high 
crimes  and  misdemeanors.  No  statute  gave  the  new  and  strange  rem- 
edy, defined  its  office,  or  prescribed  its  boundaries.  No  royal  grant 
conceded  it.  It  was  not  found  in  the  great  charter  of  King  John,  nor 
in  either  of  the  codicils  thereto  published  by  Henry  III  and  the  first 
Edward.  As  suddenly  as  the  gift  of  diverse  tongues  fell  upon  the  apos- 
tles npon  that  memorable  day  of  Pentfcost,  there  fell  upon  the  people 
of  England  a  power  to  speak  with  one  tongue,  to  appear  as  plaintiff 
l^iust  any  single  subject,  to  prove  the  doing  of  an  act  merely  by  aver- 
ing  it,  and  to  subject  the  act  to  any  penalty  which  the  whim  of  the  hour 
might  suggest  by  calling  it  a  ^'  high  crime  and  misdemeanor." 

The  fullest  report  I  have  seen  of  that  '^  leading  case"  is  found  in  the 
history  of  Edward  III,  by  Joshua  Barnes,  of  Emmanuel  College.  From 
that  report  we  learn  the  enterprising  prosecutor  assumed  the  right  to 
make  the  laws  which  should  control  his  suit  This,  of  course,  was  a 
Icgad  necessity.  There  was  no  law  extant  declaring  what  was  or  was 
Dot  impeachable  conduct,  or  what  penalties  might  or  might  not  be  in- 
flicted upon  conviction. 

The  word  imi>eachment  was  scarcely  known  to  the  English  language. 
The  tiling  itself  was  wholly  unknown  to  the  English' polity.  Of  course 
there  was  but  one  rule  for  the  Commons  to  follow  in  framing  their  in- 
dictments or  for  the  Peers  to  follow  in  giving  judgments.  That  rule 
^as  prescribed  by  the  humor  of  the  times.  Accordingly,  in  some  counts 
the  defendant  was  accused  of  misconduct  in  England.  In  another,  of 
misconduct  in  France.  His  own  conduct  was  arraigned  in  one  count, 
and  the  conduct  of  his  officers  in  another.  The  embezzlement  of  mili- 
tary funds  was  joined  with  the  loss  of  a  military  post.  It  was  a  strange 
event  A  suitor,  before  unknown,  appeared  in  a  court  before  unheard 
of^  to  demand  the  infliction  of  penalties  prescribed  by  no  law,  upon  con- 
duct prohibited  by  np  statute,  upon  allegations  sustained  by  no  proof. 
Prosecutor,  tribunal,  crime,  and  punishment  were  each  and  all  but  the 
Boggestion  of  the  hour.    The  historian  says : 

The  said  lord  answered  every  objection,  as  it  would  seem  bj  the  record,  and  Tory  well 
vou^  them  in  open  Parliament. 

Kerertheless,  he  was  removed  from  all  employments,  committed  to  the 
Harshalsea,  and  find  20,000  marks. 

Bat  the  King— 

saya  the  historihn— 

wii  pleisad  whoUy  to  remit  both  the  fine  and  imprisonment ;  and  the  year  following,  on  the 
20  B 
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Lords  and  Commoos  themselves  represeoting  to  the  King  that  he  had  been  deprived  of  his 
offices  and  put  from  the  privy  council  by  nudue  suggestions,  he  was  restorea  unto  them 
again. 

However,  some  weak  historians,  who  resemble  the  common  people  in 
clamor  and  want  of  judgment,  say  how  that  was  done  in  the  King's  de- 
clining age,  after  the  death  of  Prince  Edward,  when  he  had  taken  his 
son,  John  of  Gannt,  to  be  his  assistant  in  the  government.  The  indig- 
nation of  the  historian  is  manifestly  just  The  policy  of  the  King  in  the 
impeachment  of  Latimer  gives  no  indication  of  the  King-s  impaired 
vigor,  but  rather  of  perfected  judgment.  He  had  found  it  impractica- 
ble to  make  the  nobles  fear  him  by  any  penalties  which  he  could  im- 
pose. He  taught  them  therefore  to  fear  the  people,  and  to  cling  to  him 
for  protection  against  the  penalties  which  they  could  impose.  He  found 
that  royal  pardons  were  a  firmer  bulwark  of  his  authority  than  royal 
punishments.  Such  was  the  origin  of  the  anomalous  proceeding  by 
parliamentary  impeachment. 

During  the  succeeding  seventy-four  years  it  was  employed  on  several 
different  occasions.  In  1449  the  Duke  of  Suffolk  was  impeached.  The 
articles  of  impeachment  embraced  eight  distinct  complaints.  The  first 
will  suffice  for  a  sample.  It  accused  the  defendant  that  he  meant  to 
marry  his  own  son  to  the  daughter  of  the  Duke  of  Somerset,  and  then 
if  the  King  had  no  issue  to  make  claim  to  the  crown !  According  to 
Hallam,  that  was  the  last  impeachment  known  in  England  for  nearly 
two  hundred  years.  The  character  of  those  times  forbids  the  inference 
that  official  life  was  too  pure  to  furnish  occasion  for  such  a  remedy. 
The  known  character  of  the  monarchs  who  reigned  during  that  long 
period  compels  the  inference  that  they  felt  no  need  of  the  aid  of  Parlia- 
ment in  disciplining  their  subjects.  The  English  process  of  impeach- 
ment was  therefore  indigenous,  endemic,  intermittent,  paroxysmal.  It 
could  be  prosecutjed  only  by  the  Commons  and  tried  only  by  the  Lords. 
But  it  could  be  prosecuted  against  any  man,  whether  in  or  out  of  office, 
and  for  any  conduct  which  the  Commons  pleased  to  call  ^^high  crimes 
and  misdemeanors."  It  dispensed  the  whole  arsenal  of  penalties;  re- 
moval £rom  office,  disqualification,  fines  without  limit,  imprisonment 
without  end,  banishment,  death. 

The  proceeding  did  not  abate  by  the  resignation  or  removal  of  the 
respondent;  not  even  his  death;  not  even  by  the  prorogation  or  disso- 
lution of  Parliament.  It  was  probably  the  only  form  of  suit  known  to 
any  system  of  judicature  which  held  its  course  to  the  end  in  spite  of  the 
death  of  all  parties — plaintiff,  defendant,  and  umpire.  Such  a  remedy 
may  serve  good  ends  in  certain  states  of  society,  as  lightning  may  in 
certain  states  of  the  atmosphere,  but  lightning  cannot  be  profitably  em- 
ployed in  fair  weather,  nor  can  such  a  remedy  be  tolerated  under  free 
institutions.  It  has  had  its  day  in  England  and  has  doubtless  appeared 
there  for  the  last  time.  The  unwieldy  forms  of  parliamentary  impeach- 
ment are  no  longer  needed  to  remove  a  corrupt  minister  from  office.  If 
Parliament  by  a  majority  vote  now  declares  a  want  of  confidence,  the 
minister  must  remove  himself.  And  the  time  has  long  since  passed 
when  any  nobleman,  however  exalted,  can  control  the  judgment  of  a 
court,  or  punish  the  judge  for  rendering  it.  If  now  a  crime  is  to  be 
punished,  Englishmen  would  doubtless  prefer  to  employ  for  that  pur- 
pose the  courts  of  law  rather  than  the  high  court  of  Parliament. 

Lord  Cam|)bell  admits  that  the  attempt  to  impeach  Hastings  brought 
the  process  into  disrepute.  Nevertheless  it  was  employed  against  Lord 
Melville  less  than  twenty  years  afterward.  But  for  the  last  seventy 
years  the  great  mediaeval  remedy  has  had  no  employment  in  England. 
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'So  statate  created  the  remedy ;  no  statute  repealed  it  j  it  was  born  of 
dire  necessity.  Let  us  hope  that  it  has  perished  with  its  cruel  mother. 
Bat  whatever  may  be  the  fate  of  iorpeachment  in  England,  it  lives 
here. 

The  question  before  the  Senate  is,  upon  what  conditions  does  it  live 
here  !  The  procedure  known  in  England  as  parliamentary  impeachment 
never  was  imported.  Before  the  Federal  Constitution  was  heard  of, 
several  States  had  provided  for  a  sort  of  impeachment  in  their  local  con- . 
stitntions;  but  not  one  of  them  permitted  the  life,  the  liberty,  or  the 
property  of  a  citizen  to  be  touched  through  its  terms.  Some  States 
ignore  the  remedy  altogether. 

It  was  scarcely  possible  the  subject  of  impeachment  should  have  been 
overlooked  by  the  convention  which  framed  the  Constitution  of  the 
United  States.  While  that  convention  was  executing  its  great  task, 
England  was  frenzied  with  the  preparations  for  that  splendid  pageant 
which  opened  the  next  year  with  the  impeachment  of  Warren  Hastings. 
His  case  was  present  to  all  minds,  and  was  debated  by  all  lips.  It  sug- 
gested to  the  convention  the  very  description  of  offenses  for  which  offi- 
cers might  be  impeached.  (See  Madison  Papers,  volume  3,  page  1528 ; 
remarks  of  Colonel  Mason.) 

The  most  cursory  reading  of  our  Constitution  shows  that  it,  like  the 
constitution  of  each  of  the  States,  jealously  guarded  the  life,  liberty,  and 
property  of  every  citizen  against  the  process  of  impeachment.  Not  a 
drop  of  blood  can  be  shed,  not  an  hour's  imprisonment,  not  a  dollar  in 
fine  can  be  imposed  as  the  penalty  of  impeachment.  But  the  question 
hefore  us  is,  against  whom  does  the  remedy  liet  Is  it  given  against 
officers  only,  or  does  it  extend  to  those  who  have  been  officers,  or  may 
it  be  employed  as  well  to  disqualify  those  who  have  never  held  public 
trusts  from  holding  one  t  We  know  that  only  the  House  of  Eepresenta- 
tives  can  prosecute  an  impeachment.  We  know  that  only  the  Senate 
can  try  one.  We  know  the  utmost  extent  of  its  judgment  upon  con- 
viction. Of  what  cases  it  can  take  jurisdiction  we  need  not  now  inquire ; 
hat  of  what  parties  the  Senate  can  take  jurisdiction  we  must  now  deter- 
mine. In  deciding  this  question  we  are  compelled  to  rely  mainly  upon 
the  text  of  the  Constitution.  Beyond  that  there  is  little  which  can  be 
called  authority.  First,  what  clause  of  the  Constitution  is  it  which  limits 
the  jurisdiction  of  this  court  as  to  parties  t 

lawyers  do  not  seem  to  agree  even  upon  this  question.  The  first 
reference  to  impeachment  in  the  Constitution  is  in  the  first  clause  of 
the  first  section  of  the  first  article,  which  declares :  ^^  The  House  of 
Bepresentatives  shall  choose  their  Speaker  and  other  officers,  and  shall 
have  the  sole  power  of  impeachment."  It  has  been  argued  that  that  is 
the  jurisdictional  clause.  Several  considerations  to  my  mind  seem  to 
repel  that  conclusion.  First,  such  is  not  the  natural  import  of  the  words. 
They  clearly  define  who  may  prosecute  an  impeachment,  but  do  not 
suggest  who  may  be  prosecuted.  Second,  if  that  clause  gives  any  power, 
it  gives  too  much.  If  it  authorizes  the  House  to  impeach  anybody,  it 
aothorizes  it  to  impeach  everybody.  And  every  citizen  stands  to-day 
within  the  perils  of  impeachment  unless  excepted  by  subsequent  clauses 
of  the  Constitution.  Third,  the  report  of  the  debates  of  the  convention 
indicates  unmistakably  that  the  clause  in  question  was  designed  to  point 
oattheparty  to  prosecute,  and  for  no  other  puipose  whatever.  Thatclause 
was  agreed  to  without  debate  or  division.  All  in  the  convention  were 
agreed  that  only  the  House  should  be  authorized  to  impeach.  But 
members  differed  as  to  who  should  try  the  impeachment,  as  to  who 
^onld  be  impeached,  and  as  to  what  offends  should  be  impeachable. 
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But  had  they  understood  that  this  clause  did  more  than  define  the  pros- 
eoator,  these  differences  of  opinion  wonld  have  appeared  before  the 
clause  was  agreed  to.  Fourth,  such  a  construction  is  not  in  harmony 
with  the  received  interpretation  of  other  and  kindred  clauses  of  the  Con- 
stitution.   For  instance,  the  first  section  declares  that — 

All  legislatire  powers  herein  (granted  ahall  be  yetted  in  a  Cons^ress. 

That  never  was  understood  as  a  grant  of  power  to  pass  any  particular 
law,  or  as  defining  legislative  power  at  alL  Other  and  apter  clauses 
were  employed  for  that  purpose.  So  the  first  section  of  article  2 
declares : 

The  executive  power  shall  be  vested  in  a  President 

But  no  lawyer  understands  those  words  as  a  definition  of  esecuti  ve 
power.    So  the  first  section  of  article  3  declares : 

The  jadieial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court,  6lc. 

No  one  ever  understood  that  clause  as  giving  jurisdiction  to  any 
court  of  any  particular  case.  Other  provisions  were  carefully  framed 
for  that  purpose.  It  is  the  established  method  of  the  Constitution  to 
nominate  first  the  tribunal  to  which  any  class  of  powers  is  to  be  granted, 
and  then  to  enumerate  the  powers  of  that  class  to  be  granted. 

In  harmony  with  that  method  the  Constitution  declares  that — 

The  sole  power  of  impeachment  shall  belong  to  the  House  of  Representatives. 

But,  if  we  would  know  what  that  power  of  impeachment  is,  we  most 
search  for  it  elsewhere^in  the  instrument.  Undoubtedly  the  Constitu- 
tion uses  some  words  and  some  terms  the  true  meaning  of  which  we 
can  only  gather  from  the  common  law.  Undoubtedly  *^ pardon"  is  one 
of  those  words;  probably  "jury"  is  another;  probably  "due  process  of 
law"  is  one  of  those  terms.  Undoubtedly  the  Constitution  uses  many 
words  the  true  meaning  of  which  we  can  find  only  in  the  dictionary. 
But  there  are  some  woi^s  and  some  terms  used  in  the  Constitution  for 
the  true  significance  of  which  we  are  not  left  either  to  the  common  law 
or  to  the  lexicographer.  *'  Legislative  power,"  "  executive  power,"  "ju- 
dicial power,"  are  unquestionable  examples.  "Treason"  is  unquestion- 
ably another;  and  to  my  mind  "impeachment"  is  unquestionably  an- 
other. Each  one  of  those  terms  was  clearly  defined  in  the  common  law. 
But  the  Constitution  is  careful  to  define  each  one  of  them  itself;  and 
when  the  Constitution  tftkes  pains  to  define  a  word,  it  seems  to  me  courts 
should  adopt  that  definition.  I  am  therefore  forced  to  believe  that  when 
the  convention  declared  the  House  of  Representatives  should  have  the 
sole  power  of  ipapeachment,  they  did  not  mean  to  make  a  grant  of 
power,  but  merely  to  appoint  a  grantee  to  take  power.  We  must  look 
elsewhere-  in  the  Constitution  for  a  description  of  the  grant  No  one 
pretends  that  grant  is  described  in  the  third  section.    The  words  are : 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 

Of  course  the  power  of  the  Senate  to  try  is  not  broader  than  the  power 
of  the  House  to  prosecute.  The  two  clauses  when  taken  together  ob- 
viously mean  only  this :  that  when  one  is  to  be  impeached,  the  House 
alone  shall  prosecute  him  and  the  Senate  alone  shall  try  him.  Neither 
clause  answers,  or  attempts  to  answer,  the  great  question,  who  may  be 
impeached.    Another  provision  of  the  same  section  is  as  follows : 

Judgment  in  cases  of  impeachment  shall  not  extend  farther  than  to  removal  from  office 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trost,  or  profit  under  the  United 
States.  * 
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That  provision  clearly  answers  one  question,  bat  not  the  question 
just  asked.  In  the  most  explicit  terms  it  limits  the  judgment  which 
can  be  rendered  in  any  case,  but  it  does  not  hint  at  the  sort  of  a  case  in 
which  judjs^ent  may  be  rendered.  It  tells  clearly  what  may  be  done 
to  ODB  impeached ;  but  does  not  tell  at  all  who  may  be  impeached.  As 
yet  the  Constitution  has  disclosed  only  three  thin^:  First,  who  may 
prosecute  an  impeachment;  second,  who  may  try  an  impeachment; 
Ihird,  what  may  be  the  judgment  in  case  of  impeachment.  But  we  have 
not  a  suggestion  as  to  who  may  be  impeached.  I  myself  find  that  in  the 
foarth  section,  second  article,  and  I  can  find  it  nowhere  else.  That  sec- 
tioD  reads : 

The  President  Yice-President,  and  all  civil  offioers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

In  that  clause  we  find  the  answers  to  two  questions :  It  tells  not  only 
who  may  be  impeached,  but  also  for  what  one  may  be  impeached.  If 
section  4 had  been  divided  into  two  sections;  if  one  section  read,  ^^The 
President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall 
be  liable  to  impeachment,"  and  the  other  read,  <<  Treason,  bribery,  and 
other  high  crimes  and  misdemeanors  shall  be  deemed  cause  for  impeach- 
ment,"  it  seems  to  me  there  could  have  been  no  two  opinions  upon  the 
trae  interpretation  of  either  of  the  five  provisions.  I  think  all  lawyers 
and  all  men  of  sense  would  have  agreed  in  that  case  that  the  first  pro- 
visioo  merely  appointed  the  party  to  prosecute :  the  second  merely  the 
coort  to  try;  the  third  merely  the  Judgment  to  be  rendered ;  the  fourth 
merely  the  parties  to  be  prosecuted ;  and  the  fifth  merely  the  conduct 
to  be  arraigned.  There  would  have  been  no  ambiguity  in  such  provis- 
ions and  no  room  for  interpretation  of  them.  They  wonld  be  as  plain  in 
themselves  as  interpretation  could  make  them.  But  surely  it  will  not 
be  coutended  that  combining  the  enumeration  of  offenses  with  the  de- 
scription of  parties  to  be  prosecuted  makes  either  the  enumeration  or 
the  description  less  certain.  The  ambiguity,  if  any,  is  in  the  first  part 
of  the  section.  That  does  not,  in  fact,  say  that  the  officers  described 
shall  be  liable  to  impeachment.  It  says  that  they  shall  be  removed 
from  office  on  impeachment.  The  other  is  the  more  natural  form  of  ex- 
presrioo,  and  is  doubtless  the  form  the  convention  would  have  used  if 
its  method  of  draughting  the  Gonstitntion  had  been  those  I  have  em- 
ployed in  interpreting^  it.  If  the  draughtsman  had  refiected  as  he  sat 
down  to  draught  section  4  that  the  prosecutor  and  court  and  Judgment 
had  already  been  provided  for,  and  that  he  had  the  single  purpose  to 
provide  who  should  be  liable  to  impeachment,  doubtless  he  would  have 
employed  some  such  language  as  I  have  used.  But  such  was  not  the 
coarse  in  preparing  the  instrument ;  on  the  contrary,  a  careful  exami- 
nation of  the  debates  of  the  convention  will  discover  the  fact  that,  until 
nearly  the  close  of  the  session,  impeachment  was  considered  merely  as 
a  method  of  remoiring  the  President  from  office. 

The  convention  opened  on  the  14th  of  May.  After  nearly  three 
iDODths  had  been  expended  in  deliberation  no  one  had  suggested  the 
application  of  impeachment  to  any  one  but  the  President.  Ou  the  6th 
of  August  Mr.  Bnttedge  reported  tVom  the  so-called  committee  of  detail 
a  connected  scheme  for  a  constitution,  presenting:  in  due  form  all  that 
the  ooDvencion  had  agreed  to  up  to  that  time.  That  scheme  provided, 
as  the  Constitution  now  provides,  that  the  House  of  Representatives 
shall  have  the  sole  power  of  impeachment.  But  the  only  officer  or  per- 
son exposed  to  impeachment  was  the  President  of  the  United  States. 
In  the  article  creating  the  executive  office  it  provided  that  he  should  be 
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removed  from  his  oflBce  by  impeachment.  It  provided  for  the  impeach- 
ment of  no  one  else,  and  therefore  they  made  the  Supreme  Goart,  instead 
of  the  Senate,  the  tribanal  to  try  impeachments.  It  was  not  until  the 
8th  of  September,  just  one  week  before  the  close  of  the  convention,  that 
it  was  proposed  to  extend  impeachment  to  any  one  except  the  President. 
On  the  morning  of  that  day  all  that  had  been  agreed  upon  the  subject 
of  impeachment  was,  that  the  House  should  have  the  sole  power  to 
prosecute;  that  the  court  should  try;  that  judgment  should  extend 
only  to  removal  or  disqualification ;  that  treason  and  bribery  should  be 
the  only  causes  for  impeachment,  and  the  President  the  only  subject  of 
impeachment.  On  that  day  Mr.  Mason  moved  to  add  after  ^Hreason 
and  bribery''  the  words  "or  maladministration."  Mr.  Madison  objected 
that  the  term  was  too  vague.  Whereupon  Colonel  Mason  withdrew 
maladministration  and  substituted  "  or  other  high  crimes  and  misde- 
meanors against  the  State."  That  was  agreed  to.  Subsequently,  on  the 
same  day,  "  United  States"  was  substituted  for  State.  Then  that  clause 
of  the  tenth  article  relating  to  the  President  stood : 

He  shall  be  removed  from  bis  oflSce  on  impeachment  bj  the  House  of  Representatives  and 
conviction  in  the  Supreme  Court  of  treason,  bribery,  or  other  hi^h  crimes  and  misdemean- 
ors af  ainst  the  United  States. 

Still  impeachment  was  regarded  merely  as  an  incident  of  the  presi- 
dential office.    Then  a  new  clause  was  moved,  in  the  following  words : 

The  Yite-President  and  other  civil  officers  of  the  United  States  shall  be  removed  from 
office  bj  impeachment  and  conviction  aforesaid. 

That  was  agreed  to.  Then  the  convention  transferred  the  power  to 
try  impeachment  from  the  Supreme  Court  to  the  Senate,  and  provided 
that  a  vote  of  two- thirds  shall  be  required  to  convict.  That  completed . 
the  plan  for  impeachment.  That  day's  work  virtually  completed  the 
Constitution.  It  was  Saturday.  On  Monday  following  some  motions 
to  reconsider  were  made.  Some  general  debate  was  indulged  in,  and 
the  plan  was  referred  to  the  committee  on  style  and  arrangement.  That 
committee  very  naturally  left  the  power  to  impeach  to  stand  where  it 
stood — among  the  powers  of  the  House.  It  transferred  the  power  to 
try  impeachments  from  the  article  enumerating  judicial  powers  to  that 
section  of  the  first  article  which  treats  of  the  composition  and  preroga- 
tives  of  the  Senate.  It  transferred  the  clause  making  the  President 
impeachable  from  that  section  which  enumerates  the  attributes  of  the 
presidential  office  to  that  provision  which  makes  the  Vice-President  and 
other  civil  officers  removable,  and  made  that  section  4  of  the  Constitu- 
tion. Section  4,  therefore,  is  compounded  of  two  distinct  ideas  or  plans, 
adopted  by  the  convention  at  two  different  times.  One  is  the  plan  for 
removing  the  President  from  office,  and  the  other,  evolved  long  after, 
is  the  plan  for  employing  impeachment.  When  giving  expression  to 
the  first  idea,  it  was  most  natural  and  most  appropriate  to  say  he  shall 
be  removed  on  impeachment.  And  having  that  formula  right  before 
them  when  giving  expression  to  the  second  idea,  it  was  surely  more  nat- 
ural, if  not  so  appropriate,  to  use  it  for  that  purpose.  But,  after  all,  when 
the  statute  says  that  one  convicted  of  murder  shall  be  hanged  by  the 
neck  until  he  is  dead,  and  says  the  same  of  no  other  offender,  it  is  quite 
as  clear  a  limitation  of  the  power  of  the  gallows  as  if  the  law  said 
^^  hanging  shall  be  inflicted  only  on  the  murderer."  I  cannot  avoid  the 
conclusion,  therefore,  that  the  uses  of  impeachment  are  limited  in  the 
fourth  section  of  the  second  article,  so  far  as  parties  and  offenses  are 
concerned.  It  may  be  employed  against  any  party  and  against  any 
offense  there  named,  but  against  no  other. 
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It  has  been  ably  argued  that,  if  possible,  a  constitution  or  a  statute 
shoald  be  so  construct  as  to  give  some  effect  to  every  part  of  it.  Within 
certain  limits  that  rule  of  construction  is  a  sound  one. 

The  construction  I  have  employed  gives  not  merely  some  effect,  but  a 
distinct  office  to  every  clause  of  the  Constitution  relating  to  impeach- 
ment. One  appoints  the  prosecutor.  One  appoints  the  umpire.  One 
prescribes  the  judgment;  and  another  deiines  the  parties  and  the  cases. 

Bat  if,  on  the  contrary,  we  accept  the  last  clause  of  the  second  sec- 
tion of  the  first  article  as  a  jurisdictional  clause,  it  will  be  impossible, 
it  seems  to  me,  to  give  the  slightest  effect  to  awe  single  syllable  of  the 
fourth  section  of  the  second  article.  The  whole  is  absolutely  without 
meaning.  Will  it  be  said  that  the  fourth  section  extends  impeachment 
to  treason,  bribery,  or  other  high  crimes  and  misdemeanors?  Why, 
those  are  the  very  words  upon  which  the  Commons  of  England  have 
impeached  British  subjects  for  five  hundred  years.  If  the  first  article 
authorizes  the  House  to  impeach  for  any  offense,  it  authorizes  the  im- 
peachment for  just  these  offenses  and  no  others.  These  words  embrace 
all  the  offenses  against  which  impeachment  lies  in  England. 

Will  it  be  said  that  the  fourth  sectiou  extends  the  remedy  to  civil 
officers  T  Why,  when  was  it  doubted  that  a  common-law  impeachment 
lay  against  a  civil  officer  T  If  under  the  first  article  the  House  conld 
impeach  anybody,  is  it  not  and  wa*^  it  not  certain  it  conld  impeach  a 
civil  officer  ?  Will  it  be  said  that  the  fourth  section  excludes  military 
and  naval  officers  from  impeachment  f  But  it  does  not  exclude  military 
or  naval  officers.  If  under  the  first  article  the  House  of  Representa- 
tives is  clothed  with  the  common-law  powers  of  impeachment,  the  fourth 
section  does  not  abridge  those  powers. 

Is  it  supposed  that  the  office  of  the  fourth  section  is  to  authorize  the 
removal  of  civil  officers  ?  Was  ever  a  civil  officer  convicted  on  impeach- 
ment before  the  House  of  Lords  and  not  removed  ? 

Was  it  the  office  of  the  fourth  section  to  extend  impeachment  to  the 
head  of  the  executive  department?  Why,  the  records  of  the  convention 
show  that  impeachment  against  the  President  had  been  provided  in  the 
frame  of  the  Constitution  for  weeks  before  the  fourth  section  was  thought 
of. 

Unless,  therefore,  we  hold  the  fourth  section  to  be  the  clause  which 
confers  jurisdiction  over  parties  and  causes,  it  supplies  no  purpose 
whatever  in  the  instrument. 

Against  whom,  then,  does  the  fourth  section  give  the  remedy  by  im- 
peachment f  Clearly  against  those  enumerated  in  it,  and  not  against 
those  not  enumerated.  Against  the  President  and  the  Vice-President, 
becaase  they  are  expressly  named,  and  against  all  civil  officers,  because 
they  are  expressly  named.  But  not  against  military  officers ;  not 
against  naval  officers ;  not  against  church  officers;  not  against  officers 
of  a  municipal  or  private  corporation  or  of  a  literary  society ;  least  of 
all  against  such  as  are  not  officers  of  any  possible  description. 

But  when  may  impeachment  be  preferred  against  a  civil  officer  t  It 
seems  to  me,  if  we  were  not  more  learned  than  sensible  we  would  con- 
clude at  once  that  the  best  time  to  impeach  an  officer  is  when  he  is  an 
officer,  and  not  when  he  is  a  priest,  a  person,  or  a  private  citizen. 

Yet  it  is  argued  strenuously  that  if  a  disbursing-offlcer  embezzles  the 
public  funds,  he  may  be  punished  for  the  act  after  he  has  left  the  office. 
Undoubt^ly  he  may.  And  we  are  asked  why  he  may  not  then  be  im- 
peached also  after  he  has  left  the  office  ?  For  the  plain  and  sufficient 
reason  that  the  two  remedies  have  totally  distinct  aims,  may  be  there- 
fore applied  at  different  times,  though  they  may  be  both  applied  to  the 
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same  person.  One  remedy  is  given  against  a  crime  and  the  other  against 
a  position ;  one  is  for  the  panishment  of  an  offender,  the  other  for  the 
purification  of  the  public  service ;  one  is  meant  to  reform  a  criminal,  the 
other  is  meant  to  reform  an  ofQce. 

Impeachment  nnder  onr  Constitution  is  a  remedy  whereby  one  who  is 
proved  to  be  unfit  to  hold  ofQce  may  be  removed  from  it.  It  is  true,  dis- 
qualification  may  be  an  incident  of  judgment.  Quo  warranto  is  a  remedy 
by  which  one  who  has  unlawfully  intruded  into  an  ofiQce  may  be  re- 
moved from  it.  Costs  are  an  incident  to  that  remedy.  But  it  is  well  un- 
derstood that  quo  warranto  can  only  be  prosecuted  against  one  who  is  in 
the  office  at  the  time  of  service.  If  he  vacate  the  office  before  com- 
mencement of  the  proceedings,  the  suit  cannot  be  instituted  for  the  pur- 
pose of  recovering  costs.  So  different  remedies  are  given  against  him 
who  unlawfully  enters  upon  real  estate.  Trespass  is  given  to  punish  the 
wrongdoer  and  to  compensate  the  party  injured.  That  can  be  prose- 
cuted against  the  wrong-doer  after  he  has  abandoned  possession.  Eject- 
ment is  a  remedy  provided  for  removing  the  nnlawftil  intruder  from  pos- 
session. That,  however,  can  only  be  prosecuted  against  the  party  who 
is  in  possession  at  the  time  of  the  commencement  of  the  suit.  So  replevin 
is  a  remedy  given  against  one  who  unlawfully  detains  the  goods  of 
another;  but  it  can  only  be  prosecuted  against  him  who  is  in  possession 
of  the  goods.  If  he  abandon  possession  before  suit  is  commenced,  re- 
plevin will  not  lie ;  though  other  forms  of  procedure  are  provided  by  law 
to  redress  the  injury  done  to  the  lawful  owner. 

Having  thus  stated  my  own  interpretation  of  the  different  constitu- 
tional provisions  touching  imf  eachment,  I  proceed  briefly  to  notice  what 
others  have  said  upon  this  subject.  As  before  remark^,  there  is  very 
little  upon  tiie  point  we  are  discussing  which  can  be  called  authority. 
Mr.  Bawle  alludes  to  and  dismisses  the  subject  with  this  brief  remark : 

It  is  obvious  that  the  onlj  persons  liable  to  impeachment  are  those  who  ate  or  ha^  been 
in  office. 

That  opinion  was  advanced  by  Mr.  Eawle  with  but  very  little  consid- 
eration of  the  subject,  and  is  therefore  entitled  to  but  very  little  consid- 
eration from  us.  All  we  learn  from  it  is  that  in  the  opinion  of  the  com- 
mentator one  who  has  been  in  office  may  be  impeached  if  he  has  left  it. 
Evidently  Mr.  Bawle  thought  that  the  jurisdictional  clause  is  not  in  the 
first  article,  but,  as  I  have  contended,  is  in  the  fourth  section  of  the  sec- 
ond article. 

No  man  who  holds  that  under  the  first  article  the  House  of  Bepresent- 
atives  is  clothed  with  the  common-law  powers  of  impeachment  will  seri- 
ously insist  that  only  those  who  are  or  who  have  been  in  office  are  liable 
to  impeachment.  And  yet  it  has  been  intimated,  and  more  than  inti- 
mated, in  the  course  of  this  debate,  that  in  England  the  House  of  Com- 
mons could  impeach  only  those  who  were  in  office  or  who  had  been  in 
office. 

There  is  no  authority  for  asserting  sifch  a  limitation.  Impeachment, 
as  we  have  already  seen,  is  in  England  not  a  power  granted  to  the  House 
of  Commons,  but  a  power  assumed  to  be  inherent  in  it.  They  impeach, 
not  because  any  higher  power  has  licensed  them  to  impeach,  but  be- 
cause they  choose  to  impeach.  Of  course  they  impeach  all  whom  they 
choose  to  impeach.  If  a  statute  could  be  found  declaring  that  only 
those  who  were  or  had  been  in  office  could  be  impeached,  of  course  that 
would  be  a  limit  upon  the  power  of  impeachment.  No  such  statute  has 
been  found.  No  such  statute  can  be  found.  Or,  if  a  c^se  could  be 
produced  when  the  house  had  refused  to  impeach,  because  the  party 
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was  ODly  a  private  subject,  that  might  be  constraed  as  a  limitation 
npon  the  common-law  power  of  impeachment.  No  soeh  c^se  has  been 
adduced.    On  the  contrary,  Mr.  Tomlins  expressly  declares  that — 

A  peer  maj  be  impeached  for  any  crime.  A  commoner  cannot,  howerer,  be  impeached 
before  the  Lords  for  anj  ei^ital  offense,  bat  only  for  hig^h  misdeiDeanore. 

Edward  Fitz  Harris  never  held  office.  He  was  a  papist.  He  was  dis- 
qaalifled  for  holding  office.  But  in  1681  he  was  impeached  by  the  House 
of  Commons,  and  impeached  for  high  treason.  It  is  true  the  Lords 
threw  out  the  impeachment,  but  not  for  the  reason  that  Fitz  Harris  had 
not  held  office,  but  because  he  was  a  commoner,  and  was  im];>eaohed  for 
a  capital  ofifense.  But  even  in  that  judgment  the  House  of  Oommons 
did  not  concur.    On  the  contrary,  they  voted — 

That  this  refusal  of  the  Lords  was  a  denial  of  justice,  a  violation  of  tbe  oonstltation  of  the 
Pftrliameots,  and  an  obstruction  to  tbe  farther  discorery  of  the  Popish  plot.  (Kenneths  His- 
tory of  Enfriand,  volume  3,  pages  386,  3b7 ;  Hansard's  Parliamentary  History,  rolame  4, 

Upon  the  authority  of  the  case  of  Fitz  Harris,  Wooddesson  says : 

AU  the  King's  suhjects  are  impeachable  in  Parliament,  but  with  this  distinction :  that  the  peer 
maj  be  so  accused  before  his  peers  of  any  crime ;  the  commoner  (though  |>erhap8  it  was 
formerly  otherwise)  can  now  be  charged  with  misdemeanors  only,  and  not  with  any  capital 
offinse. 

Mr.  Bouvier  clearly  indicates  the  opinion  that  the  jurisdictional  clause 
of  the  Constitution  is  in  the  fourth  section  of  the  second  article.    He 

says: 

The  penons  liable  to  impeaebment  are  the  President,  Vioe-Presidenl,  and  all  civil  offieen 
of  the  United  States. 

He  does  not  intimate  that  any  one  else  can  be  impeached.  But  he 
does  not  express  an  opinion  as  to  whether  the  impeachment  must  be 
commenced  while  the  defendant  is  still  in  office. 

In  17M  William  Blount  was  impeached  by  the  House  of  Bepresenta- 
tives  for  misconduct  while  Senator  fttmi  the  State  of  Tennessee.  Blount 
pleaded,  first,  that  he  had  ceased  to  be  Senator  Arom  Tennessee ;  and, 
secondly,  that  a  Senator  was  not  a  civil  officer  within  the  meaning  of 
onr  Constitution.  To  that  plea  the  managers  on  the  part  of  the  House 
demurred.    Thus  tbe  issue  was  clearly  presented : 

Can  one  not  a  civil  officer  under  otir  Constitntion  be  impeached ;  and,  if  not,  is  a  Senator 
acifil  officer! 

These  questions  were  elaborately  argued  by  Mr.  Ingersoll  and  A.  J. 
Dallas  for  the  defendant,  and  by  Mr.  Bayard  and  Mr.  Harper  on  behalf 
of  tbe  managers  The  debate  by  the  Senate  was  held  with  closed  doors. 
What  was  there  argued  we  do  not  know,  but  what  the  Senate  decided 
we  do  know.    Their  resolution  was  in  the  following  words : 

Tbe  coort  is  of  opinion  that  the  matter  allefeed  in  the  plea  of  the  defendant  is  sufficient  in 
Uw  to  show  that  tois  court  ought  not  to  hold  jarisdictiun  of  tbe  said  impeachment,  and  that 
tke  said  impeachment  is  dismissed. 

That  resolution  was  confirmed  by  a  vote  of  14  to  11.  And  there  is  an 
express  judgment  df  tbe  Senate  to  the  effect  that  jurisdiction  over  par- 
ties in  impeachment  is  granted  by  the  fourth  section  of  the  second  arti- 
cle, and  not  at  all  by  the  first  article  of  the  Constitution;  that  such 
jonsdiction  obtains  only  against  civil  officers,  and  that  a  Senator  is  not  a 
civil  officer.  So  ranch  has  been  expressly  adjudicated  by  the  Senate  of 
tbe  United  States.  But  in  that  case  the  Senate  did  not  declare  whether 
ft  civil  officer  might  be  impeached  after  he  had  left  his  office. 

<^08tice  Story,  in  his  Commentaries  on  the  Constitution,  has  cousid- 
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ered  this  very  qaestion.    He  haa  left  as  the  benefit  of  bis  opinion.    It  is 
explicit,  and  I  qaote  it : 

As  it  is  declared  in  one  clause  of  the  ConsUtniion  tbat  **  judgment  in  cases  of  impeachment 
«hall  not  extend  further  than  a  removal  from  office  and  disqualification  to  hold  anj  office  of 
honor,  trust,  or  profit  under  the  United  States,**  and  in  another  clause  that  **  the  President, 
Vice-President  and  all  civil  officers  of  the  United  States,  shall  be  removed  from  office  on  im- 
peachment for  and  conviction  of  treason,  bribery,  or  other  high  crimes  or  misdemeanors,'*  it 
would  seem  to  follow  that  the  Senate,  on  the  conviction,  were  bound,  in  all  cases,  to  enter  a 
judgment  of  removal  from  office,  though  it  has  a  discretion  as  to  inflicting  the  punishment  of 
disqualification.  If,  then,  there  must  be  a  judgment  of  removal  from  office,  it  would  seem  to 
follow  that  the  Constitution  contemplated  that  the  partj  was  still  in  office  at  the  time  of  im- 
peachment. If  he  was  not,  his  offense  was  still  liable  to  be  tried  and  punished  in  the  ordi- 
narj  tribunals  of  justice.  And  it  might  be  ar|^ed  with  some  force  that  it  would  be  a  vain 
exercise  of  authority  to  trj  a  delinquent  for  an  impeachable  offense,  when  the  most  impor- 
tant object  for  which  the  remedy  was  given  was  no  longer  necessary  or  attainable.  Ana  al- 
though a  judgpnent  of  disqualification  might  still  be  pronounced,  the  lanpniage  of  the  Consti- 
tution may  create  some  doubt  whether  it  can  be  pronounced  without  bemg  coupled  with  a 
removal  from  office.  *  *  *  There  is  also  much  force  in  the  remark  that  an  impeachment 
is  a  proceeding  purely  of  a  political  nature.  It  is  not  so  much  designed  to  punish  an  offender 
as  to  »ecure  the  state  against  any  g^oss  official  misdemeanors.  It  touches  neither  his  person 
nor  his  property,  but  simply  divests  him  of  his  political  capacity.  (Commentaries  on  the 
Constitution,  $  803.) 

It  may  be  said  of  this  opinion  that  it  does  not  amount  to  the  dignity 
of  an  authority;  that  Judge  Story  had  no  case  before  him  on  which  to 
give  judgment,  and  that  he  had  not  the  aid  of  argument  by  counsel.  It 
is  true,  the  commentator  had  no  actual  case  before  him.  It  is,  however, 
equally  true  that  he  had  all  possible  cases  before  him.  He  saw  the  ques- 
tion might  arise.  He  considered  it  as  a  practical  question.  It  is  true, 
he  was  not  aided  by  the  argument  of  counsel  on  either  side ;  but  it  is 
equally  true  that  he  himself  argued  it  on  both  sides ;  and  when  Judge 
Story  had  argued  a  question  on  one  side  or  the  other  he  usually  left  lit- 
tle for  argument  to  do  by  way  of  elucidating  it. 

But  it  is  said  that  if  impeachment  will  lie  only  against  one  in  ofiBce, 
then  a  corrupt  official  can  escape  impeachment  by  resigning  his  office 
before  he  is  impeached.  That  seems  to  be  true.  So  also  a  murderer, 
not  merely  after  accusation,  but  after  conviction,  can  escape  hanging 
by  cutting  his  own  throat.  There  are  two  ways  by  which  the  citizen 
can  escape  impeachment:  one  is  by  resigning  office  before  the  pro- 
ceeding is  commenced,  the  other  is  by  never  taking  office.  I  am  not 
sure  there  are  but  these  two.  It  seems  to  me  better  to  leave  the 
citizen  these  two  chances.  He  must  have  both  or  neither.  If  the  first 
article  gives  to  the  House  the  dangerous  power  to  impeach  a  man  be- 
cause he  has  once  been  in  office,  it  gives  it  the  power  to  impeach  him 
also  because  he  is  in  danger  of  getting  into  office.  One  is  given  as 
surely  as  the  other. 

The  rule  of  construction  contended  for  by  the  managers  clothes  these 
two  houses  with  the  power  to  disqualify  every  man  known  to  aspire  to 
the  Presidency  or  to  any  other  office ;  and  to  do  that  upon  conviction  of 
any  conduct  which  we  deem  to  be  a  high  crime  and  misdemeanor, 
whether  any  law  denounces  it  as  such  or  not ;  and  to  do  that  regardless 
of  the  question  whether  the  aspirant  be  now  in  a  civil  or  a  military  office, 
or  in  no  office  at  all. 

But  again  we  are  admonished  that  if  a  corrupt  official  can  escape  im- 
peachment by  resigning  his  office,  he  may  thereby  escape  part  of  the 
consequences  of  his  crime.  He  may  avoid  disqualification.  And  it 
seems  to  be  insisted  that  the  well-being  of  the  Republic  depends  largely, 
if  not  mainly,  upon  a  vigorous  administration  of  disqualifications  for 
holding  office.  I  am  less  impressed  by  this  argument  than  perhaps  I 
should  be  but  for  two  facts :  one  is  that  I  have  been  so  diligently  in- 
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stnicted  for  these  many  years  past  tbat  uot  merely  the  welfare  but  the 
existence  of  the  Bepablic  depended  not  upon  imposing  disqualifications 
for  office,  bat  upon  removiug  them ;  the  other  is,  that  it  by  no  means 
follows  tbat  a  delinqnent  official  who  avoids  an  impeachment  thereby 
aToida  disqaalification  also.     That  depends  upon  the  nature  of  the 
offense  with  which  he  is  charged.    If  he  is  accused  of  an  offense  for 
which  the  law  has  prescribed  disqualification,  then  he  does  not  escape 
that  infliction  by  escaping  impeachment.    Then,  although  impeachment 
may  not  reach  him,  other  criminal  process  will.    The  Senate  may  not 
try  him.    The  courts  can.    And  that  sentence  of  disqualification  which 
the  Senate  does  not  pronounce  the  courts  can  inflict.    When,  therefore, 
this  Senate  strains  the  office  of  construction  in  order  to  take  jurisdic- 
tion of  one  not  in  office,  for  the  mere  purpose  of  disqualifying  him  from 
ever  entering  office,  it  does  so  for  one  or  the  other  of  two  reasons :  either 
becaase  the  Senate  desires  to  disqualify  for  conduct  against  which  the 
law  has  not  prescribed  disqualification,  or  because  it  would  disqualify 
for  conduct  against  which  the  courts  are  authorized  to  pronounce  just 
Uiat  sentence,  and  because  the  Senate  has  more  confidence  in  its  dispo- 
sition and  ability  to  do  justice  than  it  has  in  the  ability  and  disposition 
of  the  courts  of  law.    If  this  last  is  the  conviction  of  the  Senate,  it  is 
one  in  which  the  convention  which  framed  our  Constitution  never  shared. 
That  convention  intrusted  to  the  courts  of  law  enormous  powers  for  pun- 
ishment.   It  intrusted  to  this  Senate  but  very  feeble  powers  in  that 
direction. 

lam  more  ambitions  myself  of  persuading  the  world  that  the  Senate 
might  have  been  safely  intrusted  with  more,  rather  than  of  proving  that 
the  little  we  have  is  quite  too  much.  But  I  do  not  mean  to  shut  my 
eyes  to  one  of  the  disasters  which  are  supposed  to  threaten  the  Republic. 
If  we  disclaim  the  jurisdiction  now  urged  upon  us,  if  the  Senate  fails  to 
assert  the  authority  to  try  one  who  is  impeached  after  he  has  left  the 
civil  service,  it  is  possible  a  case  may  arise  in  the  future  in  which  one 
may  resign  an  office  after  the  commission  of  acts  for  which  he  should  be 
impeach^.  It  is  possible  he  may  resign  after  the  commission  of  acts 
forwhich  the  statute  has  not  prescribed  disqualification.  If  such  a  case 
shall  occur,  it  is  clear  that  the  individual  may  escape  the  sentence  of  dis- 
qaalification, and  so  may  be  thrown  upon  the  community  with  the  pos- 
sibihty  of  being  restored  to  office  again  at  some  future  time.  But  I  con- 
sde  myself  with  the  belief  that  such  a  danger  is  not  imminent.  The 
man  who  le^gns  an  office  to  avoid  impeachment  is  very  apt  to  resign  at 
the  same  time  all  hope  of  returning  to  office  again.  There  is  very  little 
danger  that  a  sensible  people  will  ever  wish  to  restore  to  office  one  who 
has  fled  from  an  office  to  escape  the  process  of  impeachment.  But  if 
sneh  a  case  should  occur,  it  is  worthy  of  remark  that  the  penalty  of  dis- 
qualification, if  pronounced,  would  fall  quite  as  much  upon  the  people 
as  npon  the  delinquent.  At  the  same  time  that  it  disqualified  the  delin- 
quent from  returning  to  office,  it  would  disqualify  the  people  from  return- 
ing bim  to  office. 

And,  in  conclusion,  I  submit  that  it  is  hardly  worth  while  for  the  Sen- 
ate to  assume  a  jurisdiction  whicb  at  best  is  so  doubtful,  which  never  has 
b^n  asserted,  which  has  so  often  been  doubted  or  denied,  for  the  mere 
parposeof  administering  a  penalty  which  must  fall  as  heavily  upon  the 
Innocent  people  as  upon  the  guilty  individual. 
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OPINION  OF  MR.  CHEISTIANOY. 
Delivered  May  19, 1876. 

Mr.  Cheistianoy.  Mr.  President,  I  do  not  propose  to  enter  into  any 
elaborate  argument  nor  to  make  a  needless  display  of  learning  by  the 
citation  of  authorities,  (very  few  of  which  can  have  any  direct  bearing 
upon  the  case ;)  but  simply  to  express  my  opinion  upon  the  questions  in- 
volved, without  any  argument  not  actually  necessary  to  render  the 
grounds  of  my  conclusions  intelligible ;  stating  results  rather  than  de- 
tails. 

I  may  also  say  here,  that  in  several  matters  which  I  shall  discuss  I 
have  been  anticipated  by  the  Senator  from  New  York  [Mr.  ConkliugJ 
and  the  Senator  from  Wisconsin,  [Mr.  Howe.]  My  remarks,  however, 
had  been  prepared  before  either  of  those  Senators  had  spoken  and 
without  knowing  their  views.  I  wrote  nothing  until  I  had  heard  the  re- 
marks of  the  Senator  from  Vermont  on  the  day  he  first  spoke,  and  com- 
pleted my  own  opinion  on  the  evening  of  the  day  after  he  had  closed, 
except  an  allusion  to  the  argument  of  the  Senator  from  Iowa,  [Mr. 
Wright.] 

But  to  proceed.  This  is  not  a  mere  ordinary  case  in  a  court  of  law, 
where  the  result  is  to  be  affected  by  mere  forms,  technicalities,  or  fic- 
tions ;  but  a  case  of  impeachment — a  great  state  trial — an  exceptional 
and  extraordinary  proceeding,  before  the  Senate  of  the  United  States, 
in  the  last  quarter  of  the  ni^ieteenth  century.  And  upon  such  a  trial, 
before  such  a  tribunal,  and  at  such  a  time,  if  we  did  not  disregard  mere 
forms  and  technicalities  and  all  arbitrary  fiction  contrary  to  the  ac- 
knowledged facts ;  if  we  did  not  look  through  and  beyond  all  these  to 
the  substance  of  things,  to  the  actual  merits  of  the  questions  arising 
upon  the  facts  as  they  are  known  and  admitted  to  be,  we  should  deserve 
the  scorn  and  derision  of  the  American  people.  And,  on  the  other 
hand,  if  we  should  not  give  to  the  respondent  all  the  substantial  bene- 
fits of  the  great  principles  of  the  common  law  in  criminal  cases  add  the 
protection  of  every  shield  which  that  law,  ameliorated  and  humanized 
as  it  has  been  by  the  spirit  of  the  age,  has  thrown  around  a  defendant 
on  trial  for  a  crime,  we  should  equally  deserve  the  execration  of  the 
nation  and  of  the  age  in  which  we  live.  For  although  this  is  not,  in 
the  ordinary  sense,  a  criminal  trial,  because  the  ordinary  punishment  is 
not  imposed  and  the  respondent  is  left  liable  to  be  tried  in  the  proper 
criminal  court  and  to  be  there  punished  to  the  full  extent  of  the  punish- 
ment imposed  by  the  statute  for  the  specific  offense  or  offenses  charged, 
the  judgment  of  removal  from  office,  with  or  without  disqualification  to 
hold  office,  being,  as  I  think,  imposed  not  for  the  purpose  of  punishing 
the  offense  as  such,  and  for  the  ordinary  object  of  punishment,  but  for 
the  protection  of  the  public  against  the  danger  of  his  continuance  in 
the  office  whose  trusts  he  has  abused  and  against  the  risk  to  be  incurred 
by  being  again  placed  in  that  or  any  other  civil  office  of  the  United 
States  after  his  conviction,  and  operating  only  incidentally  as  punish- 
ment upon  the  offender ;  yet  the  proceeding  is,  in  a  just  and  very  high 
sense,  a  criminal  trial  for  those  offense^,  so  far  as  they  directly  affect  the 
administration  of  the  Government.  And  by  the  Constitution  itself  the 
respondent  must  be  '^  convicted  ^  by  the  Senate  of  the  offenses,  or  some 
offense,  charged,  before  any  judgment  can  be  pronounced  against  him  ; 
and  the  President  has  the  power  to  grant  reprieves  or  pardons  for 
'^  offenses  against  the  United  States  except  in  cases  of  impeachment,'^ 
(article  2,  section  2,)  though  this  conviction  and  punishment  are  only 
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for  the  merely  political  aspocts  of  the  oftense,  and  form  no  part  of,  and 
eaonot  be  pleaded  in  bar  to,  the  panisbment  imposed  by  tbe  atatate 
upon  the  specifle  offense  when  prosecuted  in  the  ordinary  mann^  by  in- 
dictment. 

Bat  the  removal  from  oflQce,  as  well  as  the  disqnaliflcation  to  hold 
office,  thongh  imposed  upon  conviction  only  as  a  measure  of  prevention 
against  the  possibility  of  fatnre  miscondnct  in  office,  does  incidentally 
operate  as  a  punishment — a  punishment  which  to  him  may  be  as  severe 
ind  even  more  infamous  than  would  follow  a  conviction  in  an  ordinary 
coort  It  iSf  besides,  in  ordinary  cases  and  in  the  constitutional  view, 
80  far  as  it  can  operate  as  punishment,  ailditional  to  that  which  the 
statute  may  provide  for  the  offense  when  prosecuted  in  an  ordinary  crim- 
inal court  And  it  makes  no  difference  that  under  the  particular  statute 
charged  in  this  case  to  be  violated,  removal  from  office  and  disqualifica- 
tion to  hold  office  are  imposed  upon  a  conviction  by  indictment.  In  all 
ordinary  cases  of  high  crimes  and  misdemeanors  such  is  not  the  case, 
(it  being  now  confined  to  cases  of  treason,  accepting  bribes  by  judges 
and  by  civil  officers  of  the  United  States,)  and  the  Constitution  not  re- 
qniring,  though  it  may  possibly  permit,  statutes  of  this  kind,  it  is  clear 
that  none  of  these  can  affect  the  power  or  the  nature  of  the  impeach- 
ment, unless  we  can  hold  that  Congress  may  alter  the  Constitution. 

Snch  being  the  nature  and  character  of  the  proceeding  by  impeach- 
ment, we  are  bound  by  the  well-settled  principle  of  construction  in  all 
eonrU,  as  well  as  by  the  nature  of  the  question  itself,  to  adopt  a  strict 
construction  of  the  constitutional  provisions  establishing  this  mode  of 
proceeding.  By  this  I  do  not  mean  that  we  are  to  adopt  an  interpreta- 
tion or  construction  contrary  to  what  may  clearly  appear  to  our  own 
minds  to  have  been  the  intention  of  the  convention  which  framed  and 
of  the  people  who  adopted  it.  But,  unless  clearly  satisfied  of  tbe  in- 
tention to  include  the  case  before  us,  or  so  long  as  we  have  any  reasona- 
ble doubt  that  such  was  the  intention,  we  should  decline  the  exercise  of 
the  power;  while,  if  the  question  were  one  of  mere  civil  Jurisdiction, 
we  mfght  perhaps  properly  enough  weigh  conflicting  probabilities,  and 
sostain  the  jurisdiction  if  the  probabilities  on  that  side  seem  to  out- 
weigh those  upon  the  other,  though  serious  and  reasonable  doubts  might 
remain  whether  such  had  been  the  actual  intention. 

With  these  preliminary  remarks,  I  proceed  to  inquire  what  is  the 
main  question  in  this  case  t  It  is  simply  whether  Mr.  Belknap,  who 
had  resigned  the  office  of  Secretary  of  War,  and  whose  resignation  had 
been  publicly  announced  to  the  House  before  the  first  step  had  been 
taken  by  tbe  House  with  a  view  to  impeachment,  could  be  afterward 
impeached,  though  on  the  same  day,  for  prior  official  misconduct  in  that 
office,  and  is  amenable  to  trial  for  such  acts  by  tbe  Senate.  I  state  the 
qnestion  in  this  way,  because  the  official  record  of  the  House,  of  which 
we  are  bound  to  take  notice,  and  upon  which  tbe  vote  for  impeachment 
wts,  shows  this  fact — that,  prior  to  the  first  step  taken  by  the  House 
looking  to  impeachment,  his  resignation  was  announced  to  the  House, 
which  met  only  at  noon,  as  having  been  made  and  accepted  at  10.20  of 
that  day. 

.  For  convenience  I  shall  call  this  a  question  of  jurisdiction,  thongh  it 
in  fact  is  more  than  this,  as  it  includes  the  question  whether  the  pen- 
^J  of  disqualification  is  one  to  which  he  can  be  subjected  or  is  at  all 
liable.  The  question  thus  presented,  like  all  other  questions  at  the  pres- 
ent stage  of  the  case,  is  a  clear,  naked,  dry  question  of  constitutional 
faw,  to  be  decided,  not  by  appeals  to  prejudice  or  passion,  nor  by  any 
consideration  peculiar  to  the  defendant  personally,  nor  by  the  consider- 
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ation  of  the  enormity  of  his  particular  offense,  (which  I  woald  not  exten- 
uate,) nor  of  the  corruption  or  degeneracy  of  the  times,  (which,  though 
bad  enough,  is  not  unprecedented  in  the  history  of  other  countries,  and 
even  of  this,)  nor  by  what  we  may  any  of  ns  think  the  Constitution  ought 
to  have  provided  as  a  remedy  for  such  cases,  but  simply  and  solely  by  the 
provisions  of  the  Constitution  which  our  fathers  saw  fit  to  make  and  did 
make  in  reference  to  impeachments.  Our  province  is  not  now  to  make  a 
constitution  to  meet  our  own  notions,  but  to  interpret  and  administer  that 
which  has  been  made  for  us  and  which  we  are  sworn  to  obey.  As  it  i& 
sometimes  just  as  important  to  notice  what  is  not,  as  what  is,  involved 
in  the  question  before  the  court  for  decision,  it  may  be  proper  to  say 
here  that  the  question  of  jurisdiction  in  a  case  where  an  officer  impeached 
may  have  resigned  after  the  vote  of  impeachment  by  the  House  or  after 
the  articles  are  presented  in  the  Senate,  and  therefore  after  the  juris- 
diction has  attached,  is  not  before  us.  This  may,  and,  as  I  am  inclined 
to  think,  it  would,  rest  upon  diffej'ent  grounds.  But  it  is  enough  for  na 
to  decide  properly  the  questions  before  us,  without  attempting  to  settle 
the  law  in  all  other  cases  which  may  hereafter  arise.  It  is  quite  obvi- 
ous that  when  the  resignation  has  taken  place,  as  it  did  here,  before  the 
impeachment  or  any  proceedings  of  the  House  to  that  end,  the  respond- 
ent, having  already  ceased  to  be  an  officer,  is  no  longer  removable  from 
office,  and  so  much  at  least  of  the  object  of  an  impeachment  has  failed. 
The  question,  then,  is  narrowed  down  to  this :  Are  we  satisfied  beyond 
^a  reasonable  doubt  that,  though  the  defendant  is  out  of  office,  but  liable 
to  prosecution  and  the  ordinary  punishment  prescribed  for  his  whole 
offense  in  a  court  of  law,  it  was  nevertheless  the  intention  of  the  Coa- 
stitution  that  he  should  still  be  liable  to  impeachment  for  the  mere  pur- 
pose of  disqualifying  him  from  holding  that  or  any  other  office  of  honor^ 
trust,  or  profit  under  the  United  States  ? 

Upon  this  precise  question  we  have  not  the  direct  authority  of  any 
decided  case  arising  under  the  Constitution  of  the  United  States  nor 
under  the  constitution  of  any  State,  the  case  of  Barnard  not  falling 
strictly  within  the  principle,  as  he  occupied  the  same  office  without  any 
interval  between  them,  the  termination  of  one  term  being  the  beginning 
of  another,  the  office  being  still  the  same  for  the  whole  period.  Does  a 
man  lose  his  identity  when  he  passes  from  his  twenty-fourth  to  his 
twenty-fifth  year  t  And  is  there  any  interval  between  ?  The  only  case 
in  which  the  question  ever  arose,  even  incidentally,  was  Blount's  case^ 
in  1707  and  1798.  Blount  was  a  Senator  of  the  United  States;  and,  as^ 
I  remember  the  case,  after  the  impeachment  was  voted  by  the  House, 
and  the  House  had  impeached  him  at  the  bar  of  the  Senate,  but  before 
the  articles  of  impeachment  were  adopted  or  presented,  the  Senate  pro- 
ceeded to  expel  him  from  that  body.  He  was  a  Senator  when  impeached, 
and,  though  not  so  when  the  articles  were  presented,  yet,  so  far  as  can 
be  ascertained  from  the  arguments  of  counsel — and  unfortunately,  as 
the  Senators  gave  no  opinions  which  have  become  public,  these  argu- 
ments and  the  final  decision  are  all  we  can  judge  from — the  principal  if 
not  the  only  questions  thought  to  be  involved,  or  as  I  think  really  in- 
volved, were  whether  a  Senator  was  a  **  civil  officer  of  the  United  States^ 
within  the  meaning  of  that  clause  in  section  4,  article  2,  of  the  Consti- 
tution, and  whether  any  but  civil  officers  were  impeachable;  but  it  did 
not,  in  so  many  words,  determine  the  question  whether  a  person  out  of 
office  could  be  impeached  for  acts  done  in  office,  though,  as  I  shall 
attempt  to  show,  the  whole  decision  was  based  upon  an  express  ground 
wholly  inconsistent  with  the  idea  that  such  impeachment  could  be  main- 
tained after  he  had  ceased  to  hold  office ;  for  it  was  decided  by  a  major- 
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ity  that  he  was  not  a  civil  officer,  and  therefore  coald  not  be  impeached. 
The  form  of  the  final  resolution  adopted,  it  is  trne,  was  snch  that  some 
might  possibly  have  voted  for  it  on  the  ground  that  he  was  not  such  an 
ofiker  at  the  time  the  articles  were  presented,  because  of  his  prior  expul- 
sioD,  though  this  is  not  at  all  probable.  And  here  it  may  be  proper  to 
say  that  the  opinions  expressed  by  counsel  in  that  case  and  in  some 
other  cases,  though  gravely  cited  before  us,  are  entitled  to  the  same  con- 
sideration as  the  opinions  of  the  counsel  on  either  side  in  the  present 
ease,  and  no  more. 

Much  reliance  has  been  placed  upon  the  fact  that  in  England  persons 
out  of  office  might  be  impeached  for  criminal  conduct  while  they  were 
in  office.    And  this  is  claimed  to  be  conclusive,  on  the  ground  that 
the  Constitution  has  adopted  the  proceeding  by  impeachment  without 
defining  it,  as  it  has  adopted  trial  by  jury  without  defining  it,  and  that 
we  are  therefore  to  resort  to  the  meaning  of  the  term  as  understood  by 
the  English  law.    But  if  it  were  entirely  trne,  which  I  think  it  is  not, 
that  the  Constitution  has  adopted  impeachment  without  defining  it,  we 
should  have  to  look  to  the  English  law  only  for  the  nature  and  form  of 
the  proceeding,  not  to  ascertain,  as  I  think,  the  persons  liable  to  be  im- 
peached.   And  yet,  even  in  this  mode  of  proceeding,  my  friend,  the 
Senator  from  Vermont,  has  agreed  fully  with  me  and  strenuously  argued, 
and  the  majority  of  the  Senate  have  held,  that  we  are  not  bound  by  the 
English  precedents  upon  the  question  who  should  open  and  close  the 
argament ;  and  he  has  treated  the  English  precedents  in  that  respect 
with  the  disapprobation  which  they  deserve.    The  facts,  as  I  understand 
them,  are  that,  by  the  English  precedents — for  we  can  hardly  say  by 
English  law,  where  all  law  was  set  at  defiance  and  a  law  made  for  each 
case  as  passion,  prejudice,  or  political  partisan  advantage  might  dictate — 
impeachment  was  not  confined  to  those  who  were  or  had  been  in  public 
office,  under  the  government,  but  extended  to  private  citizens  who  had 
never  been  in  office,  and  certainly,  if  they  had  but  a  collateral  and  indi- 
lect  connection  with  a  public  office  or  trust,  which,  it  has  never  until 
now  been  seriously  claimed  is  or  ever  has  been  the  case  under  our  Con- 
stitation— and  certainly  cannot  be  since  the  decision  in  Blount's  case. 
By  the  English  precedents  it  was  the  practice  to  inflict  the  whole  pun- 
ishment supposed  to  be  due  to  the  offense,  and  without  the  restraint  of 
any  previous  law  or  of  any  law  but  such  as  the  caprice,  or  passion,  or 
malice,  or  popular  indignation  might  at  the  moment  demand.    Such 
were  some  of  the  earlier  cases,  at  least  in  reference  to  parties,  to  modes 
of  proceeding  and  punishment,  which  became  precedents;  and  we  all 
know  that  whatever  was  once  done  in  England  in  any  judicial,  quasi- 
jndicia],  or  parliamentary  proceeding,  however  awkwardly,  unjustly,  or 
unwisely  done,  was  sure  to  be  look^  upon  as  the  only  proper  mode  of 
ftctioQ  in  such  cases,  until  the  common  sense  or  common  humanity  of 
the  people  forced  the  courts  or  the  Parliament  out  of  the  old  ruts  into, 
or  toward,  the  path  of  reason  and  humanity ;  and  they  have  not  even 
jet  been  driven  into  the  path  of  equal  justice  in  all  things  connected 
with  the  process  of  impneachment    Many  of  the  precedents  in  impeach- 
^nt  cases — like  those  in  their  ordinary  criminal  courts  in  former  times, 
which  denied  counsel  or  a  copy  of  the  indictment  to  a  defendant  in  the 
higher  grades  of  crimes,  or,  in  capital  cases,  the  privilege  of  having  a 
^tness  sworn  in  his  defense,  and  later,  when  allowed  the  pri\ilege  of 
having  a  witness  sworn,  if  present,  yet  denied  him  a  subpcena  to  compel 
the  attendance  of  his  witness,  and  many  other  precedents  in  times  when 
an  indictment  or  impeachment  was  equivalent  to  a  conviction — are  pre- 
cedents ''  more  honored  in  the  breach  than  the  observance.'' 
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Bat  there  was  one  feature  of  impeachmeDt  in  England  whioh  does 
ont  exist  under  oar  Oonstitation,  if  that  is  to  be  constraed  as  some  have 
ocnstmed  it  here.  The  whole  punishment  to  which  the  party  was  liable 
was  imposed  by  the  judgment,  or^  at  least,  it  was  so  treated;  and,  how- 
ever caprieions  or  extraordinary  that  punishment  was,  the  conviction 
and  punishment  on  impeachment  were  practically  a  bar  to  any  prosecu- 
tion or  punishment  by  indictment.  And  they  did  not  violate  the  great 
principle  that  no  man  is  to  be  punished  twice  for  the  same  offense,  which 
would  be  the  case  under  our  Constitution  if  the  judgment  on  conviction 
by  impeachment  is  to  be  considered,  in  any  proper  sense,  punishment 
for  the  offense  charged.  The  impeachment  there  was,  in  the  full  sense, 
for  the  purpose  of  criminal  punishment,  and  the  whole  of  the  punish- 
ment due  to  the  offense,  as  well  as  to  get,  or  keep,  the  offender  out  of 
office.  And  such  would  seem  to  have  been  the  case  in  Pennsylvania, 
under  the  constitution  of  1776,  which  has  been  cited  here,  and  which 
the  Constitution  of  the  United  States  certainly  did  not  adopt,  as  the 
Senator  from  Pennsylvania  [Mr.  Wallace]  claims;  for  the  Constitution 
of  the  United  States  does  not  allow  the  punishment  usually  imposed 
by  the  statute  for  the  offense  to  be  imposed  at  all  as  a  consequence,  or 
on  the  trial,  of  the  impeachment,  but  leaves  the  party  liable  to  be  in- 
dicted and  punished  for  that  offense  in  the  proper  court ;  thus  showing, 
as  it  seems  to  me,  that  the  only  object  of  the  impeachment  was  to  get 
the  officer  out  of  office,  and,  after  his  expulsion,  to  keep  him  out,  though 
this  may  and  does  incidentally  operate  as  punishment  to  that  extent. 
But,  as  suggested  by  the  Senator  from  Illinois,  [Mr.  Logan,]  it  is  clear 
the  framers  of  the  Constitution  did  not  consider  removal  and  disquali- 
fication by  impeachment  as,  in  the  just  or  legal  sense,  punishment  for 
the  offense  charged,  since  they  have  expressly  given  to  Congress  the 
I)Ower  to  declare  the  punishment  of  treason,  which  is  expressly  made 
an  impeachable  offense.  jfArticle  4,  section  3.)  And  the  same  may  also 
be  said  of  several  other  offenses  which  might  be  the  subject  both  of  im- 
peachment and  indictment;  and  it  can  hardly  be  claimed  that  Congress 
was  to  have  the  right  to  alter  the  Constitution.    (See  article  1,  section  8.) 

In  England  impeachment  was  not  founded  upon,  or  in  any  respect 
regulated  by,  any  express  provision  of  a  constitution  or  statute.  The 
question  must  therefcNre  turn  exclusively  upon  the  intention  to  be 
gathered  from  the  several  provisions  of  the  Constitution  upon  the  sub- 
ject of  impeachment,  which  it  must  be  admitted  are  not  as  clear  as  they 
might  have  been  made,  perspicuity  having,  as  in  several  other  provisions 
of  the  same  instrument,  been  sacrificed  to  brevity.  And  it  is  not  at  all 
strange  that  equally  honest  and  equally  able  minds  should  reach  differ- 
ent conclusions.  The  arguments  are  not  (in  the  absence  or  disregard  of 
precedents,  or  if  the  question  is  to  be  argued  as  a  new  question  would 
not  be)  all  on  one  side.  Others  have  presented  and  will  present  those 
in  favor  of  the  power  of  impeachment  in  this  case;  and  it  is  sufficient 
for  me  to  point  out  some  of  the  considerations  which  lead  my  mind  to 
the  opposite  conclusion. 

How  are  we  to  ascertain  the  intention  of  the  Constitution,  and  whose 
intention  is  it  which  shall  govern  f  It  is  the  people  of  the  United  States 
who  speak  through  this  Constitution.  It  derives  its  force  and  validity 
from  their  adoption  and  ratification.  It  is  their  intent  and  their  mean- 
ing we  are  to  seek.  As  we  believe  they  must  have  understood  it,  so  we 
should  interpret  and  obey  it.  It  can  make  little  difference  what  any 
particular  member  or  any  members  of  the  convention — unless  it  clearly 
appears  to  have  been  a  mtyority — may  have  thought  of  the  effect  of  any 
particular  provision.    Some  may  have  understood  and  intended  these 
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provisions  in  one  way,  some  in  another.  Some  may  have  voted  for  it 
with  one  object,  others  for  an  opposite  purpose ;  but  unless  it  clearly 
appears  that  a  majority  of  the  convention  a^inreed  in  one  and  the  same 
views,  what  they  may  have  said  or  thought  ift  of  very  little  importance, 
ai  it  would  not  have  enabled  the  people,  had  they  had  the  debates  be- 
fore them,  which  (to  any  considerable  extent)  they  had  not,  to  have 
determined  the  intention  otherwise  than  we  are  ourselves  compelled  to 
do;  and  that  is  from  the  language  used  (in  the  Oonstitution)  to  express 
it,  understood  in  the  light  of  surrounding  circumstances.  If  they  looked 
to  the  constitutions  of  the  several  States  at  the  time,  they  would  see  that 
Qpon  the  question  whether  a  man  could  be  impeached  for  official  mis- 
coDdact  alter  he  had  ceased  to  be  an  officer,  some  State  constitutions 
had  DO  provision  on  the  subject.  Some  States,  as  Virginia  and  Dela- 
ware, expressly  permitted  this  as  to  the  chief  executive  of  the  State : 
while  in  at  least  two  others,  Massachusetts  and  New  York,  it  was,  I 
think,  very  clear  from  the  language  of  their  constitutions  that  the  im- 
peachment could  not  be  sustained  after  the  offender  was  out  of  office. 
And  they  would  also  have  discovered  that  the  language  in  reference  to 
impeachment  adopted  in  the  Constitution  of  the  United  States,  was 
more  exactly  that  of  the  constitutions  of  New  York  and  Massachusetts 
than  of  any  other  State.  And  as  the  people  of  each  State  would  nat- 
urally have  been  better  acquainted  with  the  constitution  of  their  own 
State  than  that  of  any  other,  those  in  different  States  might  possibly 
understand  the  same  provisions  differently. 

If  we  look  to  the  debates  before  the  people  and  the  State  conventions, 
80  far  as  they  are  preserved,  we  shall  find  but  little,  merely  sporadic 
expressions,  sometimes  one  way  and  sometimes  the  other,  and  showing 
nothing  like  a  settled,  general  popular  opinion ;  but  as  I  think,  upon  the 
whole,  rather  opposed  to  the  idea  of  impeaching  a  man  out  of  office. 
And  certainly  I  think  this  is  the  case  with  the  series  of  papers  called 
the  Federalist,  which  probably  had  quite  as  much  influence  before  the 
people  as  anything  else.  But  look  where  we  will  outside  of  the  lan- 
guage of  the  Constitution  and  we  shall  find  no  such  unanimity  or  pre- 
ponderance of  opinion  as  to  control  that  language  into  the  support  of 
the  jorisdiction  in  question.  We  are,  then,  driven,  as  the  people  of  that 
day  were  driven,  (for  finding  the  intention,)  to  the  only  legitimate  source 
for  them  and  for  us,  the  language  employed  to  express  their  intention. 
And  to  express  my  own  opinion  of  that  intention  to  be  derived  from  the 
language  of  the  Constitution,  I  cannot  do  better  than  to  cite  the  views 
of  Judge  Story  in  his  Commentaries  on  the  Constitution,  (third  edition, 
§803,)  which,  though  not  intended  to  be  given  as  a  final  or  definite 
opinion,  bc^cause  the  precise  question  had  not  yet  been  decided,  never- 
theless shows  the  result  of  his  own  reasoning:  and  his  work  shows  that 
BO  man  has  ever  examined  the  question  more  thoroughly.  If  the  Mad 
ifion  Papers  were  not  then  published,  the  people  in  adopting  the  Consti 
tution  were  as  ignorant  of  them  as  Judge  Story,  who  says:  *<  As  it  is  de 
dared  in  one  clause  of  the  Constitution  that  'judgment  in  cases  of  im 
peachment  shall  not  extend  further  than  removal  from  office  and  dis 
qualification  to  hold  any  office  of  honor,  trust,  or  profit  under  the  United 
BtateV  And,  in  another  clause,  that '  the  President,  Vice-President,  and 
all  civil  officers  of  the  United  States,  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors,"^  it  would  seem  to  follow  that  the  Senate,  on 
the  conviction,  were  bound  in  all  cases  to  enter  a  judgment  of  removal 
^rotn  office,  thoagh  it  has  a  discretion  as  to  inflicting  the  punishment  of 
disqualification.  If>  then,  there  must  be  a  judgment  of  removal  from 
21  B 
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office,  it  would  seem  to  follow  that  the  Constitation  contemplated  thar, 
the  party  was  stUI  in  office  at  the  time  of  impeachment.  If  he  was  not, 
his  ofi'ense  was  still  liable  to  be  tried  and  punished  in  the  ordinary  tri- 
bunals of  justice.  And  it  fbay  be  argued  with  some  force  that  it  would 
be  a  vain  exercise  of  authority  to  try  a  delinquent  for  an  impeachable 
offense,  when  the  most  important  object  for  which  the  remedy  was  given 
was  no  longer  necessary  or  attainable." 

Again,  Judge  Story  says^  (§  790,)  in  commenting  upon  the  fourth  sec- 
tion of  the  second  article: 

^om  this  clanse  it  appears  that  the  remedy  by  imp  eachment  is  strictly  confined  to  civi 
officers  of  the  United  States,  including  the  President  and  Vice-President.  In  this  respect 
it  differs  materially  from  the  law  and  practice  of  Great  Britain.  In  that  kingdom  all  the 
King's  sabjects,  whether  peers  or  commoners,  are  impeachable  in  Parliament,  though  it  is 
Asserted  that  commoners  cannot  now  be  impeached  for  capital  offenses,  bat  for  misdemean- 
ors only.  Such  kinds  of  deeds,  howeyer,  as  peculiarly  injure  the  commonwealth  by  the 
abuse  of  high  offices  of  trust  are  the  most  proper,  and  have  been  the  most  usual,  grounds 
for  this  kind  of  prosecution  in  Parliament.  There  seems  to  be  a  peculiar  propriety,  in  a  re- 
publican government  at  least,  in  confining  the  impeaching  power  to  persons  holding  o  ffice. 
in  such  a  government  all  the  people  are  equal,  ana  ought  to  have  the  same  security  of  a  trial 
by  jury  for  all  crimes  and  offenses  laid  to  their  charge  when  not  holding  any  official  charac* 
ter,  &c 

These  extracts  so  exactly  express  my  own  views  that  I  need  say  little 
more  upon  the  main  question.  It  is  clear  from  these  extracts  (as  well 
as  sections  789,  790,  793,  and  793)  that  Judge  Story,  as  I  do,  and  as  the 
Senators  from  Ohio  do,  considered  the  fourth  section  of  article  2  as  a 
designation  of  the  parties  liable  to  impeachment  under  the  Constitu- 
tion, as  well  as  the  causes  for  such  impeachment.  But,  unlike  the  Sen- 
ators from  Ohio,  he  did  not  draw  the  conclusion  that  these  various  par- 
ties when  out  of  office  were  still  impeachable,  because  he  undoubtedly 
saw,  what  the  Senators  from  Ohio  cannot  on  reflection  fail  to  see,  that 
if  this  section  be  a  designation  of  the  parties  liable  to  impeachment, 
such  parties  cannot  be  impeached  when  out  of  office,  as  it  clearly  refers 
to  them  as  holding  the  office  at  the  time  of  impeachment,  and  ex- 
pressly declares  that  they  "  shall  be  removed  ftx)m  office  on  impeach- 
ment f  a  thinjg^  which  could  not  very  conveniently  be  done,  if  they  were 
not  in  office  atthe  time  of  impeachment.  Now,  whether,  as  contended 
by  some,  it  is  this  section  which  gives  the  power  of  impeachment,  or 
whether  that  power  is  given  by  the  provision  declaring  that  '*the  House 
shall  have  the  sole  power  of  impeachment  and  the  Senate  to  try,"  &c., 
if  this  section  4  is  to  be  understood  as  an  enumeration  of  the  parties 
liable  or  intended  to  be  made  liable  to  impeachment,  then  this  enumera- 
tion operates  as  a  limitation  of  the  power  of  impeachment  to  the  parties 
named  or  enumerated  in  the  section  ;  and  there  can  be  no  escape  fh>m 
the  conclusion  that  the  parties  named  must  be  in  office  at  the  time  of 
impeachment. 

Look  at  the  language,  now,  understood  in  the  light  of  such  limita- 
tion : 

The  President,  Vici"- President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

•Must  not  the  President  and  Vice-President  be  in  office  at  the  time  of 
impeachment,  when  the  language  is  that  ''  the  President,"  &c.,  ^^  shall 
be  removed  from  office  on  trial  and  conviction  ?"  And  if  such  is  the  case 
with  the  President  and  Vice-President,  must  it  not  be  the  same  with  all 
he  civil  officers  mentioned  in  the  same  sentence  and  connected  by  the 
conjunction  "and!"  Certainly  no  one  can  deny  this.  The  Senator  from 
Vermont  admits,  and  no  one  capable  of  understanding  language  at  all 
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will  deny,  that  under  the  clause  of  section  3,  article  1,  "  when  the  Pres- 
ident is  tried  the  Chief-Jostice  shall  preside,"  only  applies  to  the  Presi- 
dent while  in  office ;  and  is  not  this  equally  clear  here  f 

Having  thas  shown  that,  if  the  fonrth  section  of  article  2  is  to  be  un- 
derstood as  an  enumeration  of  the  parties  intended  by  the  Constitution 
lo  be  impeachable,  there  is  no  escape  from  the  condasion  that  they  must 
be  in  office  when  impeached,  I  shall,  in  the  proper  place,  endeavor  to 
show  that  this  section  was  intended  as  an  enumeration  of  all  the  parties 
liable  to  impeachment,  as  some  Senators  on  the  other  side  expressly, 
and  more  of  them  by  necessary  implication,  admit. 

Several  Senators  admit  that  none  bat  *^  civil  officers  of  the  United 
States"  can  be  impeached,  and  that  no  one  can  be  impeached  except  for 
the  veiy  crimes  enumerated  in  this  section ;  in  other  words,  that  the 
power  is  limited  to  the  parties  and  offenses  spoken  of  in  this  section. 
Certainly  there  is  nothing  else  in  the  Constitution  establishing  tie  lim- 
itation. 

For  myself,  I  think  the  proceeding  by  impeachment  was  intended 
principally  to  secure  the  Government  against  official  misconduct,  and 
not  at  all  for  punishment,  except  as  the  removal  and  disqualification 
may  incidentally  operate  as  such.  The  punishment,  as  was  remarked  in 
Bloont's  trial,  touches. neither  the  defendant  nor  his  property,  but  sim- 
ply affects  his  political  capacity.  And  I  do  not  see  the  force  which  some 
Senators  appear  to  see  in  the  analogy  so  much  relied  upon  between  stat- 
utes, on  the  one  hand,  defining  and  punishing  offenses  by  indictment, 
imposing  two  or  more  kinds  of  punishment  for  an  offense,  and,  on  the 
other,  the  constitutional  provision  in  section  3,  article  1  of  the  Consti- 
tation,  which  admits  both  of  a  removal  and  disqualification,  absolutely 
reqairing  the  first  and  admitting  the  second.  The  purpose  of  such  stat- 
ntes  as  were  referred  to,  was  to  provide  for  the  full  punishment  for  the 
crime  in  the  same  prosecution  by  indictment.  The  whole  purpose  was 
punishment,  and  full  and  complete  punishment,  as  such,  in  the  ordinary 
legal  sense,  and  all  in  the  same  single  proceeding.  While  such,  as  I  have 
endeavored  to  show,  was  not  the  direct  purpose  of  the  punishment 
which  incidentally  springs  fh>m  removal  and  disqualification  ;  and  the 
Constitution  expressly  leaves  the  party  liable  to  prosecution  and  pun- 
ishment by  indictment  for  the  full  punishment  prescribed  by  law  for  the 


^0  species  of  legal  argument  is  so  liable  to  mislead  as  an  argument 
based  apon  assumed  analogies.  HTullum  simile  est  idem — no  more  like  is 
the  same ;  and  before  we  yield  to  an  argument  from  analogy,  we  ought 
to  see  that  the  instance  assumed  as  the  basis  of  analogy  or  standard  of 
^mparison  contains  all  the  important  or  essential  elements  which  are 
contained  in  the  provisions  to  be  illustrated  or  the  proposition  to  be 
demonstrated,  and  that  there  are  no  conflicting  elements  in  the  one 
which  involve  a  different  principle  from  those  involved  in  the  other.  To 
give  any  force  to  the  analogy  relied  upon,  the  statutes  fixing  the  several 
penalties  (one  of  which  is  found  impracticable)  should,  like  the  Consti- 
totion,  provide  for  a  trial  of  a  part  only  of  the  penalties  at  one  time, 
leaving  the  defendant  liable  to  another  trial  in  another  tribunal,  and  a 
^rate  punishment  to  be  inflicted  by  each  tribunal,  or  for  a  mere  po- 
litical punishment  for  the  several  offenses  in  one  tribunal  or  atone  time, 
^nd,  for  all  other  purposes  and  aspects  of  punishment,  in  another  tribu- 
fi^l  or  at  another  time.  But  all  these  would  not  make  the  analogy  com- 
plete without  a  provision  tending  to  show  that  one  of  the  penalties  must 
in  all  cases  be  inflicted,  leaving  the  other  discretionary.  And  this  last, 
^thont  the  other  characteristics,  would  of  itself  be  of  little  or  no  force. 
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It  will  be  time  enough,  therefore,  to  consider  the  supposed  analogy 
when  a  statute  containing  all  the  foregoing  characteristics  shall  be  pro- 
duced.   As  jet  I  know  of  none. 

Again,  it  is  insisted  by  those  who  maintain  the  right  of  impeachment 
in  the  present  case,  that  those  provisions  giving  the  House  the  sole 
power  of  impeachment  and  the  Senate  the  power  of  trying  all  impeach- 
ments, vests  in  the  House  and  Senate  the  full  power  of  impeachment  a& 
it  existed  in  England,  except  a«  restrained  by  other  clauses  referring 
only  to  the  mode  of  proceeding  and  the  punishment.  In  my  opinion 
those  provisions  amount  to  nothing  more  than  a  declaration  that  those 
bodies  shall  have  all  the  power  of  impeachment  and  trial  provided  for 
under  this  Constitution,  and  that  we  are  to  look  to  article  4  of  section 
2  to  find  who  are  to  be  impeached,  and  to  the  last  clause  of  section  3, 
article  1,  for  the  judgment  which  alone  can  be  rendered;  that  the  clauses 
giving%he  House  full  power  to  impeach  and  the  Senate  to  try  impeach- 
ments were  intended,  as  well  for  the  purpose  of  distributing  to  each 
their  respective  share  in  the  proceedings,  as  to  give  the  power;  and  that 
the  real  meaning  of  those  clauses,  when  construed  in  reference  to  sub- 
sequent clauses,  is,  that  the  House  shall  have  the  power  to  impeach  and 
the  Senate  to  try  impeachments  in  the  cases  thereinafter  provided. 

I  listened  to  the  argument  of  the  Senator  from  Vermont  upon  this 
point,  as  upon  every  other,  with  attention,  with  pleasure,  and,  it  is 
not  too  much  to  say,  with  admiration;  and  it  is  upon  the  ground  upon 
which  he  has  attempted  to  sustain  the  present  impeachment  that  it  must 
stand,  if  it  can  stand  at  all.  But  if  his  arguments  and  conclusions  are 
correct,  that  we  are  to  look  to  the  English  precedents  to  ascertain  the 
parties  who  are  impeachable,  then  not  only  the  President  and  Vice- 
President,  and  the  civil  officers  provided  for  by  our  Constitution  to  be 
appointed  by  the  President  or  heads  of  Departments,  or  by  the  courts, 
of  law,  as  authorized  by  the  Constitution,  are  impeachable,  but  Senators 
and  Representatives  and  all  other  persons,  at  least  who  may  be  in  any 
manner  employed  in  the  administration  or  aiding  in  the  performance  of 
the  business  or  the  protection  of  the  interests  of  the  Government  as  serv- 
ants or  as  counsel,  or  otherwise;  as  all  these,  at  least,  would  have  been 
clearly  impeachable  under  the  English  precedents.  And  the  Senator 
from  Iowa,  [Mr.  Wright,]  who  adopts,  upon  this  point,  the  same  argu- 
ment as  the  Senator  from  Vermont,  boldly  accepts  this  consequence^ 
which,  it  must  be  admitted,  is  inevitable  from  such  premises,  and,  in 
answer  to  the  Senator  from  New  York,  holds  that  persons  acting  merely 
as  counsel  for  the  United  States  would  be  impeachable. 

But,  unless  we  are  to  overrule  and  wholly  disregard  the  solemn  decision 
of  the  Senate  in  the  Blount  case,  (and  if  we  are  to  be  bound  by  any  pre- 
cedent whatever,  it  must  be  the  decision  of  this,  our  own  court,)  no  such 
doctrine  can  be  maintained;  for  it  was  the  very  ground  and  the  sole  and 
express  ground  of  that  decision,  the  very  premises  upon  which  the  con- 
clusion of  his  non-liability  to  impeachment  was  drawn,  that  none  but 
*' civil  officers  of  the  United  States''  were  impeachable,  and  that  there- 
fore, though  Blount  was  a  Senator,  he  was  not  impeachable,  not  being 
a  civil  officer  of  the  United  States,  <^  within  the  meaning  of  the  Con- 
stitution;'' and  there  is  certainly  no  other  provision  of  the  Constitution 
which  has  been  claimed  or  can  beclaimed  to  confine  impeachment  to  ^*  civil 
officers  of  the  United  States,"  except  the  provision  of  the  fourth  section 
of  the  second  article.  The  inference  is  therefore  absolutely  irresistible, 
that  they  looked  upon  this  section  as  limiting  the  power  of  impeach- 
ment to  the  parties  mentioned  in  this  section;  and  so  Judge  Story 
treats  it,  and  expresses  his  opinion  to  that  effect  without  any  reserva- 
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tion  or  doabt  whatever.    (See  section  790  et  seq.)    Bat  this  is  not  left 
to  mere  inference,  conclasive  as  that  is.    It  is,  in  legal  effect,  expressed 
in  the  Blonnt  case  that  this  very  section  is  the  one  to  which  th6y  allade 
for  this  limitation  to  ^^  civil  officers."    Let  us  see.    The  plea  to  the  juris- 
diction,  in  legal  effect,  set  np  two  grounds ;  one  that  he  was  not  a  Sena- 
tor of  the  United  States  at  the  time,  &c.,  and,  second,  that,  even  if  he 
was  a  Senator,  he  was  not  a  civil  officer  of  the  United  States  within 
tbe  meaning  of  the  fourth  section  of  the  second  article  of  the  Oonstitu- 
tion,  to  which  it  expressly  refers.    (See  the  plea,  Annals  of  Congress, 
volame  2;  Wharton's  State  Trials.)    The  first  ground  was  answered  on 
the  argument,  according  to  the  admitted  fact  of  the  case,  that  he  was  a 
Senator  of  the  United  States  at  the  time  when  the  acts  charged  were 
done  and  when  impeached,  which  was  true;  and  this  point  thereafter 
seems  to  have  made  no  figure  in  the  case,  and  quite  clearly  had  noth- 
ing to  do  with  the  decision.    The  argument  and  the  decision  turned 
upon  the  second  ground,  whether  a  Senator  was  a  civil  officer  of  the 
United  States  within  the  meaning  of  the  fourth  section,  article  2.    T||^n, 
now,  to  the  decision. 

The  first  resolution  offered  to  the  Senate,  and  of  course,  as  sufficiently 
app^rs  upon  its  face,  this  must  have  been  offered  by  one  of  the  Sena- 
tors in  favor  of  the  jurisdiction,  and  it  will  be  seen  that  even  these  reso- 
lutions go  upon  the  admission  that  none  but  civil  officers  of  the  United 
States  are  liable  to  impeachment  under  the  Constitution — which  refers, 
of  coarse,  to  this  fourth  section,  as  there  is  no  oj^her  to  which  it  could 
refer  for  such  a  purpose — but  asserts  nevertheless  that  Blount  (being 
a  Senator)  was  such  civil  officer,  (January  7, 1799 :) 

Ruolved,  That  William  Blount  was  a  ciWl  officer  of  the  United  SUtet  within  tbe  meaning 
oftbeCoDBtitiition  of  the  United  States,  and  therefore  liable  to  be  impeached  by  the  House 
of  Sepresentatives ; 

That  IS  the  articles  of  impeachment  char^  him  with  hig^h  crimes  and  misdemeanors  sup- 
posed to  have  been  committed  while  he  was  a  Senator  of  the  United  States,  his  plea  oni^ht  to 
beorerroled*     (See  Annals  of  Congress,  volume  2,  page  2318;  Wharton*s  State  Trials, 

The  vote  upou  the  resolution  was  11  for  and  14  against  it ;  so  that  it 
foiled;  showing  that,  by  14  to  11,  the  Senate  determined,  in  effect,  that 
a  Senator  of  the  United  States  is  not  a  *<  civil  officer  of  the  United 
States,"  and  was  not  therefore  impeachable.  This  is  clearly  enough 
shown  by  the  vote  afterward  takeu  on  the  11th  day  of  February,  offered 
manifestly  by  some  one  opposed  to  the  jurisdiction,  as  follows: 

Tbeeonrt  is  of  tbe  opinion  that  the  matter  alleged  in  the  plea  of  the  defendant  is  sufficient 
io  law  to  show  that  this  court  ought  not  to  hold  jurisdiction  of  said  impeachment,  and  said 
UDpeachment  is  dismissed.     (Annals  of  Congress,  volume  2,  as  above. ) 

The  vote  upon  this  shows  the  Senators  divided  exactly  by  the  same 
namber,  there  being  14  for  and  11  against  it.  Then  look  to  the  judg- 
ment and  its  announcement  to  the  managers,  which  is  in  the  following 
laogaage : 

The  court,  afler  having  given  the  most  mature  and  serious  consideration  to  the  question 
Sfld  to  tbe  full  and  able  arguments  urged  on  both  sides,  has  come  tq  the  decision  which  I 
wn  now  about  to  deliver. 

The  court  is  of  opinion  that  the  matter  alleged  in  the  plea  of  the  defendant  is  sufficient  !a 
|tw  to  show  that  this  court  ought  not  to  hold  jurisdiction  of  said  impeachment ;  and  the  said 
impeschment  is  diamiased.   (Page  3319,  volume  2  of  Annals  of  Congress.) 

Thns  showing  that  the  plea,  in  effect,  asserting  that  none  but  civil  offi- 
cers of  the  United  States  could  be  impeached  under  the  fourth  section 
of  the  second  article  (which  was  expressly  referred  to)  was  sustained  by 
the  Senate,  and  on  this  ground  the  impeachment  was  dismissed. 

Who  does  not  see  that  the  whole  conclusion  rests  immediately  and 
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entirely  apoa  the  ground  tbat  none  bat  civil  officers  of  tbe  United  States 
could  be  impeached  under  tbe  Constitution,  that  this  is  tbe  entire  prem- 
ises from  which  the  conclusion  is  drawn  T  Of  what  consequence  was  it 
to  inquire  whether  a  Senator  was  a  ^^  civil  officer  of  the  United  States,^ 
if  he  could  just  as  well  be  impeached  whether  a  civil  officer  or  not?  And 
where  in  tbe  Constitution  does  tbe  limitation  of  tbe  power  of  impeach- 
ment come  from,  if  not  from  this  section  4T  It  cannot  be  pretended 
there  is  any  other  limitation  of  this  kind  in  the  Constitution.  Is  it  not 
perfectly  clear,  then,  that  the  Senate  treated  this  fourth  section  as  such 
limitation  or  an  enumeration  of  all  parties  intended  by  the  Constitution 
to  be  impeachable?  But,  finally,  let  me  ask,  if  this  fourth  section  does 
not  confine  their  power  of  impeachment  ^'  to  civil  officers  of  the  United 
States,"  all  of  whom  the  Constitution  provides  shall  be  commissioned 
by  the  President,  (article  2,  section  3 ;  also  article  2,  section  2J  why 
are  not  Senators  and  Bepresentatives  also  impeachable?  Why  are 
not  military  and  naval  officers  also  impeachable?  Members  of  both 
hoi)|3es  of  Parliament  and  military  and  naval  officers  were,  I  think, 
clearly  impeachable  in  England.  And  if  we  are  at  liberty  to  determine 
the  classes  of  persons  liable  to  impeachment  by  English  precedents,  I 
can  see  no  reason  why  all  military  and  naval  officers  and  Senators  and 
members  of  tbe  House  are  not  as  clearly  impeachable  here  as  they  ever 
were  in  England.  And  this  must,  I  think,  be  the  inevitable  result,  un- 
less the  fourth  section  of  article  2  limits  the  power  to  the  parties 
there  mentioned.  And  yet  it  has  been  expressly  admitted*  by  some 
Senators  who  sustain  the  jurisdiction  in  the  present  case,  and  tacitly 
admitted,  I  think,  by  several  of  them,  that  tbe  power,  under  our  Con- 
stitution, does  not  extend  to  military  and  naval  officers ;  and  no  one  has 
yet  contended  in  this  discussion  that  it  extends  to  Senators  and  Bep- 
resentatives or  to  military  or  naval  officers.  I  do  not  know  whether 
the  Senator  from  Vermont  claims  tbat  it  extends  to  military  and  naval 
officers. 

Mr.  Dawes.  Does  not  tbe  same  removal  and  disqualification  follow 
a  sentence  cashiering  an  officer  in  the  military  and  naval  service  as  tbe 
Constitution  imposes /Upon  other  officers  on  conviction  by  impeach- 
ment ?  ^ 

Mr.  Cheistiancy.  That  may  be  so.  But  do  not  tbe  same  conse- 
quences follow  upon  conviction  by  indictment  in  a  criminal  court  for  the 
very  offenses  charged  upon  Mr.  Belknap  f  If  the  fact  of  such  liability 
to  disqualification,  without  impeachment,  can  be  alleged  as  a  reason  why 
impeachment  should  not  be  sustained  in  the  one  case,  I  do  not  see  why 
it  should  not  be  equally  efficacious  in  the  other.  Both  stand  upon  the 
same  ground,  the  authority  of  an  act  of  Congress  only,  and  not  the  Con- 
stitution. Is  it  denied  that  by  the  English  law^  or  rather  precedent, 
military  and  naval  officers  are  impeachable  f  I  have  not  hunted  the 
precedents,  taking  it  for  granted  that  all  of  the  older  as  well  as  more 
modem  English  writers  who  assert  tbe  power  of  impeachment  to  extend 
to  all  the  King's  subjects,  knew  better  than  any  Senator  here  how  the 
fact  was.  But  I  read  from  Comyn's  Digest,  which  I  sent  for  a  few  min- 
utes since,  title  Judicature  of  Parliament,  31,  the  following  passages, 
which  show  instances  of  the  impeachment  of  naval  officers  for  official 
delinquency  in  office,  and  there  can  be  no  reason  for  supposing  that  it 
did  not  extend  ad  well  to  military  officers,  though,  as  I  have  not  lately 
posted  myself  in  English  history,  I  do  not  happen  at  this  moment  to  re- 
collect an  instance;  but  other  Senators  doubtless  may.  I  read  from 
Comyn,  at  the  place  cited  above : 
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Hie  Dakeof  Backing^ham  was  impeached,  for  that  be,beiDf(  admiral,  neglected  the  safe- 
guard  of  the  sea.     (Bush,  308.) 

The  Earl  of  Oxford,  that  he  hazarded  the  navj  and  had  nefiflectcd  to  take  ships  of  the 
enemy,  8  Ma  J,  1701,  and  for  selling  goods  taken  as  admiral,  for  his  own  use,  without  ac- 
coantiBg  for  a  tenth  to  others,  8  May,  J 701.    (Ibid.    L.  39.) 

I  will  here  say  that  I  see  nothing  in  this  book,  and  recollect  nothing^ 
Id  any  other  English  work,  ancient  or  modem,  making  any  distinction 
between  different  classes  of  subjects,  whether  officers  or  not,  subject  to 
impeachment,  nor  anything  which  tends  to  controvert  the  assertion  of 
80  many  English  writers,  that  all  the  King's  snbjects  were  impeachable. 

Mr.  Thubman.  Does  the  Senator  remember  any  particular  instance  of 
an  impeachment  of  a  strictly  private  person  in  no  way  connected  with 
office! 

Mr.  Ohbistianct.  I  have  not  looked  for  any.  When  I  And  all  the 
Eoglish  writers  fh>m  the  earliest  times  asserting  in  effect  that  all  British 
subjects  are  liable  to  it,  and  no  English  authority  anywhere  intimating 
any  distinction  between  classes  subject  to  it,  nor  that  any  but  the  King 
are  not,  the  Senator  will  pardon  me  if  I  say  I  have  more  confidence  in 
this  nniform  testimony  of  the  English  writers  who  had  the  best  oppor- 
tunity to  know,  than  I  have  in  the  Senator,  or  any  Senator  here,  who 
infers  that  all  these  English  writers  were  in  error  simply  because  he  has 
not  found  an  instance. 

If  he  were  to  apply  the  same  reasoning  to  the  common  law  generally, 
and  deny  everything  to  be  law  for  which  he  could  not  find  a  decided 
case  in  the  year-books  or  in  any  English  reports,  ho  would  have  very 
large  gaps  in  the  English  common  law. 

The  fiact  undoubtedly  is  that  many  principles  of  the  common  law,  as 
well  relating  to  the  power  of  impeachment  as  to  anything  else,  had  be- 
come settled  before  the  earliest  reports  or  parliamentary  records  now 
extant,  though  the  mode  of  exercising  the  power  of  impeachment  has 
undergone  several  changes  since  the  parliamentary  records  still  extant. 

I  turn  now  to  some  miscellaneous  citations  from  Comyns's  Digest, 
lying  before  me,  which  happen  to  be  on  and  near  the  page  just  cited, 
and  which,  in  a  miscellaneous  manner,  may  tend  to  show  for  what  of- 
fenses an  impeachment  would  lie  in  England,  and  therefore  for  what 
they  would  lie  here,  if  the  fourth  section  of  the  second  article  does  not 
limit  the  offenses  for  which  impeachment  may  be  sustained. 

And  if  this  fourth  section  does  not  limit  the  parties  liable  to  impeach- 
ment, it  does  not  limit  the  offenses  for  which  it  may  be  sustained,  l^or 
is  there  anything  elsewhere  in  the  Constitution  which  would  confine  im- 
peachments to  ^^  treason,  bribery,  and  other  high  crimes  and  misde- 
meanors." 

I  read  these  miscellaneous  examples,  showing  for  what  a  man  may  be 
impeached.  The  Earl  of  Bristol  was  impeached  (2  Garolus)  that  he 
counseled  against  a  war  with  Spain  when  that  King  affronted  us,  to  the 
dishonor  and  detriment  of  the  realm,  (article  3, 1  Bush  worth,  250 ;)  that 
lie  advised  a  toleration  of  papists,  {I  Bnshworth,  251 ;)  that  he  enticed 
the  King  to  popery,  (id.,  252,  262 ;)  the  Spencers,  that  they  gave  bad 
counsel  to  the  King,  (4  Institutes,  54 ;)  the  Earl  of  Oxford,  that  he  ad- 
^eed  a  prejudicial  peace,  (8th  May,  1701.) 

It  is  true  these  were  pnvy  counselors,  but  the  offense  was  in  giving 
sdvioe  to  the  King.  If  the  offenses  here  for  which  a  party  may  be  im- 
peached are  the  same  as  in  England,  (and  without  the  limitation  of  the 
fourth  section,  article  2,  as  upon  the  argument  of  those  who  support  the 
jurisdiction  they  must  be,)  how  many  ^nators  may  be  impeachable  for 
^viee  given  to  the  President,  especially  in  reference  to  appointments  t 
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Is  such  advice  one  of  the  '^  high  misdemeanors  "  mentioned  in  the  Con- 
stitution f 

But  what  shall  we  say  of  advising  the  toleration  of 'papists  f  This, 
according  to  t-he  English  law  of  impeachment,  was  as  much  an  impeach- 
able offense  as  bribery  or  any  other  crime  or  misdemeanor ;  and  upon 
the  argument  in  favor  of  the  jurisdiction  here  I  see  nothing  to  prevent 
its  impeachment.  There  certainly  is  not,  unless  the  fourth  section  oper- 
ates as  a  limitation  to  the  crimes  and  misdemeanors  there  mentioned, 
or  the  first  amendment  of  the  Constitution  may  so  operate.  And  who 
in  this  country  would  not  be  liable  to  impeachment  for  this  cause  T 
Who  does  not  advise  the  toleration  of  papists  T 

Again,  the  Spencers,  father  and  son,  were  impeached,  among  other 
things,  '^  for  that  they  put  good  magistrates  out  of  offtce  and  advanced 
bad."  (4  Institutes,  page  ^.)  How  many  Presidents  and  Secretaries 
might  have  been  impeached  here,  if  this  is  an  impeachable  offense,  and 
how  many  Senators,  as  accessories  before  or  after  the  fact  f 

Lord  Halifax  was  impeached  for  obtaining  grants  of  money  forfeited 
for  rebellion,  (9  June,  1701,)  for  obtaining  grants  of  money  when  there 
was  a  war  and  heavy  taxes,  and  grants  out  of  the  King's  woods,  (L.  39,) 
and  so  on. 

Bnt,  to  come  back  now  to  Blount's  case,  which  clearly  settled  the 
point  that  none  but  civil  ofiQcers  of  the  United  States  are  impeachable, 
and  that  section  4  of  article  2  of  the  Constitution  was  intended  as  an 
enumeration  of  all  the  parties  liable  to  impeachment  and  of  the  offenses 
for  which  they  were  impeachable,  I  will  say  that  decision  has,  from  the 
day  when  it  was  made,  been  approved  as  sound  law  and  met  the  gen- 
eral approval  of  the  legal  profession  and  of  the  people ;  and,  in  my  opin- 
ion, to  change  or  overturn  it  now  would  be  justly  looked  upon  as  revo- 
lutionary. I  must,  therefore,  for  this  and  other  reasons  already  given 
with  diffidence,  and  I  may  say  with  reluctance,  disagree  with  the  con- 
clusion of  the  Senator  from  Vermont  and  other  Senators  who  have 
adopted  his  views,  and  hold  Judge  Story's  view  to  be  founded  upon  the 
sounder  ^nd  the  better  reasons,  and  upon  authority  of  a  decision  of  this 
high  tribunal  itself. 

My  friend  from  Vermont  also  made,  or  attempted  to  make,  an  argu- 
ment in  support  of  the  jurisdiction,  based  upon  the  use  of  the  word  '^  per- 
son," in  section  3,  article  1 : 

And  no  person  sball  be  convicted  without  the  concurrence  of  two-thirds  of  the  members 
present. 

I  agree  with  the  Senator,  and  do  not  suppose  any  Senator  will  dis- 
agree, that,  notwithstanding  the  Constitution  in  express  terms  speaks 
of  the  impeachment  of  the  President,  Vice-President,  and  other  civil 
officers,  yet,  when  a  man  who  is  an  officer  is  prosecuted  for  an  official 
crime,  it  is,  when  we  come  down  to  precise  accuracy,  the  man,  the  per- 
son holding  the  office,  who  is  prosecuted,  and  that  the  punishment  on 
conviction  is  a  personal  punishment,  not  official ;  that,  when  he  is  re- 
moved from  office,  it  is  the  man  who  is  removed  from  the  office,  and 
not  the  office  from  the  man.  But  these  considerations  only  go  to  show 
that  the  use  of  the  word  ^^  person,"  instead  of  officer,  in  the  clause  cited, 
whether  the  man  is  impeachable  after  the  terminination  of  his  office  or 
only  while  he  continues  in  office,  was  correct,  and  entirely  and  equally 
correct,  upon  either  view.  The  Senator  will  therefore  permit  me  to  say, 
with  all  deference,  that  he  seems  to  me  to  have  drawn  a  very  large  con- 
clusion from  very  narrow  premises,  when  he  infers  from  the  use  of  this 
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word  in  this  coDuection,  that  a  man  caa  be  impeached  when  ont  of  office, 
when  the  oseof  the  word  is  jast  as  consistent  with  the|conclosion  that  he 
cannot.  Unaided  and  alone,  I  certainly  could  not  have  drawn  such  aa 
inference  from  auch  premises,  and  I  am  equally  unable  to  accomplish  the 
task  with  the  powerful  aid  of  the  Senator  himself;  and  he  will  pardoa 
me  for  saying  that  his  own  effort  in  that  direction  seemed  to  me  a  little 
too  much  like  catching  at  straws. 

Mr.  President,  my  conclusions  upon  the  main  question  are — 

First  That  tbe  main,  direct,  and  primary  purpose  of  impeachment 
is  to  pat  a  man  ont  of  the  office  he  may  hold  at  the  time  of  the  impeach- 
ment 

Second.  As  a  secondary  and  auxiliary  safeguard  against  future  mis- 
oondact  in  office  after  he  has  been  convicted  and  expelled,  to  keep  him 
ont  of  that  and  all  other  civil  offices  of  the  United  States;  or,  in  other 
words,  that  the  disqualification  is  but  a  discretionary  incident  of  removal 
from  office;  and, thereforey 

Third.  That  disqualification  can  only  be  imposed  in  addition  to,  and 
as  a  sequence  of,  the  judgment  of  removal,  and  not  as  a  single  and  sub- 
stantive puuishment. 

I  see  no  absurdity  in  this  result.  The  respondent  is  still  liable  to  be 
indicted  in  the  proper  criminal  court  and  punished  to  the  full  ex.tent  of 
the  punishment  prescribed  by  the  statute  creating  the  offense ;  and  the 
sacred  rigfat  of  a  trial  by  jury  is  not  to  be  disregarded,  except  in  the 
clearest  and  most  extreme  cases. 

These  views  render  it  necessary  that  I  should  also  consider  the  other 
questions  involved  in  the  case. 

And  first,  as  to  the  fractional  argument,  the  argument  based  upon 
tbe  fractions  of  a  day.  And  here  allow  me  to  say  that,  with  my  un- 
sophisticated habits  of  looking  at  things  as  they  are  in  fact,  stripped  of 
ail  mere  forms  and  fictitious  coverings,  I  certainly  did  not  expect  to  live 
to  hear  it  asserted  in  the  United  States  Senate,  upon  a  great  state  trial, 
that,  thongh,  upon  the  facts  as  they  are  admitted  to  be,  the  defendant 
is  not  liable  to  impeachment — and  this  argument  proceeds  upon  this 
admission  and  has  no  bearing  without  it — we  are  at  liberty,  by  a  pure 
fiction,  known  to  be  and  shown  upon  the  record  to  be  false,  to  exercise 
a  jurisdiction  based  upon  that  falsehood  and  convict  the  defendant 
npon  a  pure  fiction  known  to  ourselves  and  the  world  to  be  a  palpable 
lie.  I  am  not  ignorant  of  the  fact  that  there  are  many  fictions  of  law 
contrived  for  the  purpose  of  justice  in  civil  cases,  which  are  or  should 
be  always  liable  to  contradiction  when  the  rights  of  parties  require  it 
I  will  not  deny  that  precedents  may  be  found  in  courts  of  law,  especially 
in  past  ages,  where  fictions  have  been  resorted  to  in  criminal  cases,  to 
the  prejudice  of  the  defendant ;  for  there  is  no  enormity  for  which  such 
precedents  may  not  be  found. 

But  when  such  precedents  are  invoked  to  show  that  the  jurisdiction 
of  a  criminal  court  or  the  punishment  of  a  defendant  charged  with  a 
crime  can  be  sustained  upon  a  pure  fiction,  contrary  to  the  known  facts 
appearing  npon  the  records,  these  precedents  may  be  piled  mountains 
high,  and  I  shall  treat  them  all  with  the  contempt  that  all  such  false- 
hoods, urged  for  such  purposes,  deserve  in  an  age  and  a  country  of  lib- 
erty and  law. 

Precedents  standing  upon  palpable  absurdities  should  share  the  fate 
of  the  absurdity  upon  which  they  stand. 

Bat  let  ns  examine  the  fiction  in  the  present  case.  Belknap  resigned 
at  10^  a.  m.;  his  resignation  was  announced  in  the  House  at  noon,  or 
&  little  after,  and  late  in  the  afternoon  the  vote  of  impeachment  was 
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adopteil.  It  is  now  claimed  that  the  law  takes  no  notice  of  the  frac- 
tions of  a  day,  and  therefore  Belknap  must  be  regarded  as  in  office  the 
entire  day,  or  that  the  vote  of  impeachment  must  be  regarded  as  hav- 
ing taken  place  at  the  beginning  of  the  day,  or  at  least  before  the  resig- 
nation— ^for  it  makes  no  difference  in  which  shape  the  falsehood  is  pat, 
or  whether  it  relate  backward  or  forward.  Falsehoods  and  fictions  are 
very  elastic,  and  very  convenient  to  convict  a  defendant  or  to  sostaia  a 
jarisdiction  which  cannot  be  sustained  npon  the  truth  of  the  case ; 
especially  if  this  fiction  or  falsehood  cannot  be  contradicted  and  the 
actual  precedence  of  the  respective  events  shown  as  they  occurred ; 
and  it  is  insisted  we  cannot  inquire  into  the  fact  at  what  time  of  the 
day  either  fact  took  place,  nor  which  preceded  the  other ;  but  the  whole 
day  must  be  taken  for  both,  because  the  law  takes  no  notice  of  the  frac- 
tions of  a  day. 

This  makes  a  very  pretty  argument,  and  it  is  a  great  pity  to  spoil  it 
by  putting  a  case.  But  duty  compels  us  to  do  a  great  many  unpleasaut 
things.  Say  that  on  the  same  day  that  Belknap  resigned  a  successor 
was  appointed  and  confirmed — as  well  he  might  be — or  take  the  case 
which  did  happen,  of  another  Secretary  assigned  to  the  duties  of  the 
office  on  the  same  day  and  hour  of  the  resignation,  and  that  successor, 
or  the  officer  so  assigned,  had,  on  the  afternoon  of  the  same  day,  been 
guilty  of  bribery  or  other  impeachable  offense.  He  is  impeached ;  and 
on  the  trial  he  denies  that  he  was  Secretary  of  War  or  in  charge  of  the 
duties  of  the  office  on  that  day,  and  to  prove  it  shows  by  the  record,  or 
by  Mr.  Belknap  himself,  perhaps,  that  he,  Belknap,  was  Secretary  on 
the  morning  of  that  day,  and  stops  there.  Has  he  not  made  out  a  com- 
plete defense,  if  the  fractions  of  a  day  cannot  be  inquired  into  f  And 
as  the  fiction  may  just  as  well  relate  backward  to  the  beginning  of  the 
day  as  forward  to  its  close,  why  might  not  Belknap  defend  himself  for 
bribery  committed  on  the  morning  of  that  day,  by  showing  that  on  that 
day  another  Secretary  had  been  assigned  to  fill  the  office,  whose  assign- 
ment and  responsibility  must  relate  back  to  the  first  moment  of  the  day  ? 
Vow,  in  the  case  of  these  overlapping  fictions,  would  not  every  Senator 
admit  that  the  truth  ought  to  be  allowed  to  escape  between  them  f 

I  think  I  may  safely  submit  it  to  the  candor  and  good  sense  of  the 
Senate  that  the  succession  of  events  or  acts  happening  on  the  same  day, 
and  having  relations  to  or  affecting  each  other,  may  and  ought  always 
to  be  shown,  whether  in  a  civil  or  criminal  case,  as  much  as  if  they  had 
happened  on  different  days ;  and  that  our  jurisdiction  and  the  prosecu- 
tion by  impeachment  can  be  maintained  upon  no  such  trivial  falsehood, 
contradicted  by  the  £ace  of  the  record* 

As  to  the  question,  admitting  that  a  resignation  in  ordinary  cases 
before  the  vote  of  impeachment  would  defeat  the  impeachment,  would 
it  have  the  same  effect,  though  made  for  the  purpose  of  avoiding  the 
impeachment  f  Upon  this  question  I  can  entertain  no  doubt.  The  de- 
fendant had  a  perfect  legal  right  to  do  the  act,  to  make  the  resignation, 
and  this  cannot  be  rendered  illegal  or  deprived  of  its  legitimate  effect, 
whatever  his  motive  might  have  been,  nor  can  that  be  inquired  into. 

These  views  render  the  other  point  contained  in  the  resolution  of  the 
Senate  in  relation  to  the  pleading  immaterial,  and  I  therefore  express  no 
opinion  npon  it. 

In  conclusion,  I  must  express  my  thanks  for  the  indulgence  of  the 
Senate,  and  my  regret  that  £  have  been  compelled  to  differ  with  so  many 
able  Senators  whose  legal  opinions  I  always  respect,  and  with  whom  I 
have  generally  agreed. 
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KEMAEKS  OF  MR,  CHRISTIASCY 
On  the  resolution  offered  by  him  May  29, 1876. 

The  qoestion  recurriDg  on  tbe  second  resolution  of  Mr.  Tburiuan,  as 
amended, 

Mr.  Christlancy  moved  to  amend  the  said  resolution  by  striking  out 
all  after  the  word  "  resolved,'*  and  in  lieu  thereof  inserting : 

Whereas  the  Constitution  of  the  United  States  provides  that  no  person  shall  be  conTicted 
OD  impeachment  without  the  concurrence  of  two-tmrds  of  the  members  present ;  and  whereas 
nxm  than  one-third  of  all  tbe  members  of  the  Senate  have  already  pronounced  their  oonric- 
tioB  that  they  have  no  right  or  power  to  adjud^  or  try  a  citizen  bolding^  no  public  office  or 
trait  when  impeached  bj  the  House  of  Bepreaentatives ;  and  whereas  the  respondent,  W. 
W.Belknap,  was  not  when  impeached  an  officer,  but  a  private  citizen  of  the  United  States, 
and  of  the  State  of  Iowa ;  and  whereas  said  Belknap  has,  since  proceedings  of  impeachment 
wtn  commenced  against  him,  been  indicted  and  now  awaits  trial  before  a  judicial  court  for 
Ihe  same  offenses  barged  in  the  articles  of  impeachment,  which  indictment  is  pursuant  to 
s  statute  reqnirinff  in  case  of  conviction  (in  addition  to  fine  and  imprisonment)  an  inflictioa 
af  the  vtmost  juoffment  which  can  follow  impeachment  in  any  case,  namely,  disqualifica- 
tkm  ever  again  to  hold  office : 

Raaittdf  That  in  view  of  the  foregoing  facts  it  is  inexi)edient  to  proceed  further  in  the 
ease. 

Mr.  Ghbistlanot.  Mr.  President,  it  being  now  manifest  that  consid- 
erably more  than  one  third  of  the  Senators  present  on  this  trial  believe 
there  is  no  jurisdiction  in  tbe  Senate  to  try  this  impeachment,  I  think 
the  resolution  I  bave  submitted  makes  tbe  proper  disposition  of  tbe  case. 
I  do  not  propose  to  argue  tbe  question  at  length,  but  to  state  briefly  my 
reasons  for  this  conclusion. 

The  Constitution  declares  that — 

Ko  person  shall  be  convicted  without  the  concarrenco  of  two-thirds  of  the  members 
present. 

What  is  necessary  to,  and  what  is  included  in,  tbe  conviction  here 
stDoded  to  I  But  one  answer  can  be  given  to  tjiis  question,  and  that  is, 
erery  constituent  element,  both  of  law  and  fact,  necessary  to  constitute 
a  valid  conviction;  and  the  first  and  most  important  of  all  these  is  the 
jorisdictiou  of  tbe  tribunal  before  whom  tbe  tritJ  is  to  be  bad  and  tbe 
eonviction  pronounced,  tbe  rigbt  and  power  to  try  tbe  case  at  all,  or  to 
declare  tbe  conviction.  If  there  be  no  such  jurisdiction,  no  such  power 
to  try,  any  determination  we  may  make,  any  conviction  we  may  pro- 
lUNinoe,  will  be  simply  brutum  fulmen^  so  much  empty  air;  for  there  will 
be  no  power  to  swear  a  witness  in  tbe  cause ;  and  all  testimony  of  wit- 
nesses, though  given  under  the  forms  of  an  oath,  must  be  eztngudicial, 
without  the  sanction  of  an  oath,  and  therefore  not  evidence,  which  this 
tnbonal  have  a  right  to  hear  or  to  act  upon.  From  these  considerations 
it  is  manifest  that  this  question  of  jurisdiction,  though  a  question  of  law, 
is  ipaeparably  connected  with,  and  involved  in,  every  question  of  fact 
which  may  arise  in  the  cause. 

It  is  fallacious,  therefore,  to  say  that  this,  being  a  mere  question  of 
law,  may  be  determined  by  a  bare  majority,  and  that  the  only  concur- 
I'CQce  of  two-thirdB  required  by  the  Constitution  is  upon  the  facts  of  the 
case,  or  those  facts  and  the  law  which  would  be  applicable  to  them  on 
tbe  hypothesis  that  we  have  jurisdiction. 

All  Uie  questions  which  can  ever  arise  in  any  trial  are  questions  of 
law,  questions  of  fact,  and  questions  of  the  application  of  tbe  law  to  the 
^x^;  and  these  last  are  mixed  questions  of  law  and  fact,  when  tbe  same 
person  or  body  which  finds  the  facts  also  applies  tbe  law  to  the  facts,  and 
declares  the  combined  result  of  both,  like  a  jury  in  giving  a  general  ver- 
dict. 
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Bat  there  is  thiR  difference  between  a  jury  and  the  Senate  sitting  as  a 
court  of  impeachment,  that  the  jury  in  matters  of  law  are  subject  to  the 
instruction  of  the  court  presiding  over  their  deliberations  and  giving 
them  instructions  upon  the  law  which  they  are  bound  to  follow:  and  in 
giving  their  general  verdict  they  find  the  facts  and  apply  to  tnem  the 
law  as  given  them  by  the  court.  Besides,  a  jury  have  generally  a  right 
to  decline  the  application  of  the  law  to  the  facts,  by  finding  a  special 
verdict  setting  forth  the  facts  found  and  leaving  the  court  to  apply  the 
law. 

But  in  the  Senate,  on  the  trial  of  an  impeachment,  no  such  division 
of  functions  as  to  law  and  fact  can  be  had.  No  court  or  officer  presides 
over  us  with  power  to  give  instructions  upon  or  to  determine  matters  of 
law. 

Every  Senator,  upon  the  trial  on  the  merits,  acts  in  the  double  capac- 
ity of  judge  and  juror,  and  must  for  himself  determine  both  the  law  and 
the  facts,  and  apply  the  one  to  the  other  according  to  his  own  convictions 
and  judgment.  And  certainly  no  Senator  can  be  any  more  bound  by  the 
opinion  of  any  other  Senator  or  any  number  of  Senators  upon  a  ques- 
tion of  law  than  upon  a  question  of  fact.  Each  must  not  only  draw  his 
own  inference  from  the  evidence,  but  must  apply  that  evidence  to  the 
law  as  he  understands  it  to  be. 

It  would,  therefore,  be  just  as  absurd,  under  the  constitutional  provis- 
ion requiring  the  concurrence  of  two-thirds  to  convict,  to  hold  that  a 
bare  majority  have  a  right  to  bind  the  minority  upon  questions  of  law, 
as  to  hold  that  they  have  the  right  to  bind  them  upon  matters  of  faot. 
Propositions  of  law  are  as  much  involved  and  as  essential  elements  in  a 
valid  conviction  as  propositions  of  fact,  and  they  are  involved  in  every 
step  taken  on  the  trial.  And  if  this  were  not  so,  if  a  bare  majority 
could  control  the  minority  upon  questions  of  law  arising  upon  the  trial 
of  an  impeachment,  such  bare  majority  might  also  in  many  cases  estab- 
lish every  element  essential  to  a  valid  conviction  in  opposition  to  more 
than  one-third  of  the  Senate. 

Let  us  consider  some  of  the  phases  of  the  case  and  the  questions  which 
must  naturally  be  expected,  and  which  usually  occur  upon  a  trial.  On 
a  trial  upon  the  facts  in  the  present  caae  questions  of  the  admissibility 
and  of  the  materiality  of  evidence  must  naturally  be  expected  to  arise 
and  almost  unavoidably  do  arise  upon  all  trials  of  the  kind.  These  are 
questions  of  law.  Kow,  a  bare  majority  think  any  particular  testimony 
or  piece  of  evidence  offered  admissible  or  material,  as  the  case  may  be, 
but  more  than  one  third  of  the  Senate  think  it  inadmissible  or  immate- 
rial. 

The  bare  majority,  no  doubt,  may  admit  the  evidence,  but  in  consid- 
ering its  effect  upon  the  case,  the  minority,  if  they  act  upon  their  own 
convictions,  will  of  course  pay  no  attention  to  the  evidence  or  give  it  any 
effect.  Will  any  Senator  claim  that  this  minority  are  bound  to  disregard 
their  own.  convictions  as  to  the  effect  of  such  evidence  because  the  ma- 
jority hold  that  effect  to  be  different  f  Are  the  minority,  I  mean,  bound 
thus  to  yield  to  the  majority  when  the  result  is  declared  upon  the  ques- 
tion of  guilt  or  innocence  f  Would  not  this  be  allowing  a  bare  majority 
to  control  as  well  upon  the  facts  as  upon  the  law  f  And  would  not  this 
effectually  fritter  away  the  whole  substance  and  effect  of  the  provision 
requiring  the  concurrence  of  two  thirds  to  convict  t 

If,  then,  the  decision  of  a  bare  majority  in  admitting  evidence  which 
the  minority  think  inadmissible  or  immaterial  cannot  control  the  minor- 
ity as  to  the  effect  of  the  evidence  or  bind  them  to  give  it  an  effect 
which  they  do  not  believe  that  it  has,  can  or  ought  such  majority  to  oon- 
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trol  such  minority  apon  the  question  whether  any  evidence  is  admissible, 
and  compel  them  to  give  effect  to  evidence,  all  of  which  they  believe  in- 
admissible, because  the  Senate  has  no  power  to  try  the  case  or  to  admin- 
ister an  oath,  and  because  they  believe  all  the  testimony  given  in  the 
ease  is  extrajudicial,  and  that  every  witness  may  testify  as  he  pleases, 
without  liability  to  the  pains  and  penalties  of  perjury  f 

Is  it  not  manifest  that  every  proposition  of  law'and  fact  which  consti- 
tates  a  necessary  element  of  a  valid  conviction  must  be  found  and  sus- 
tained by  the  concurrence  of  two-thirds  of  all  the  members  present  t 
And  that  if  one  of  those  elements,  without  which  the  conviction  could 
not  be  valid,  may  be  established  by  less  than  two-thirds,  any  other  nec- 
essary element — and  therefore  every  other — may  be  established  in  the 
same  way  and  by  the  same  course  of  reasoning  t  And  what  element  can 
be  more  necessary  to  a  valid  conviction  than  the  jurisdiction  to  try  the 
case  and  declare  the  conviction? 

Ui)on  any  question  or  any  matter  not  an  essential  element  of  a  valid 
eonviction  there  is  no  doubt  a  bare  majority  may  decide ;  but  upon  any 
proposition  of  law  or  fact  without  the  establishment  of  which  no  valid 
conviction  could  be  had,  I  am  compelled  to  consider  any  majority  less 
than  two-thirds  as  no  majority  in  the  constitutional  sense,  and  of  no  more 
binding  effect  than  the  decision  of  a  minority. 


OPINION  OF  MR.  WHYTE. 
Delivered  May  20,  1876. 

Mr.  Whyte.  Without  entering  into  an  analysis  of  the  pleadings  in 
this  case,  or  expressing  any  opinion  as  to  the  artistic  manner  of  their 
construction,  it  is  sufficient  that  the  broad  question  is  evolved  whether 
the  accused  can  be  tried  for  offenses  alleged  *to  have  been  committed 
while  in  office,  upon  an  impeachment  made  after  he  ceased  to  be  Secre- 
tary of  War. 

In  my  view  of  this  case,  it  is  not  material  to  the  point  in  issue  to 
ascertain  at  what  precise  moment  of  time  Mr.  Belknap  retired  from  the 
War  Department. 

Whatever  may  be  said  as  to  the  abstract  question,  whether  private 
persons,  that  is,  persons  who  have  never  been  in  office,  may  be  im- 
peached, from  a  careful  examination  of  the  cases  in  the  British  Par- 
liament, from'whose  parliamentary  law  we  have  drawn  the  principles 
relating  to  impeachment,  it  is  clear  that,  except  in  few  and  rare  in- 
stances, prosecution  by  impeachment  has  by  a  long  line  of  precedents 
been  confined  to  offenses  of  an  official  character,  and  as  against  per- 
sons as  well  in  office  as  those  who  have  vacated  their  offices.  I  hold 
the  opinion,  therefore,  that  any  person  charged  with  the  commission 
of  crime  while  in  office  can  be  impeached  after  he  has  ceased  to  be  an 
officer,  whether  by  expiration  of  his  official  terra  or  by  voluntary  res- 
ignation. 

,  I  believe  there  is  no  limitation  as  to  the  time  when  prosecution  for 
impeachable  offenses  can  be  had,  save  in  the  sound  discretion  of  the 
Honse  of  Representatives. 

Impeachment  as  a  known  method  of  procedure  is  ingrafted  upon  our 
(institution.  As  it  was  understood  and  exercised  at  the  period  when 
the  organic  law  was  framed,  subject  only  to  the  limitations  set  forth  dis- 
tinctly in  the  Constitution,  so  it  is  now  to  be  exercised.  In  the  language 
of  Professor  Dwight,  the  Constitution  "  assumes  the  existence  of  this 
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mode  of  trial  in  the  law,  and  silently  points  us  to  English  precedents 
for  knowledge  of  details."  Mr.  Webster,  also,  when  defending  Jadge 
Prescott,  and  speaking  of  a  clause  in  the  constitution  of  Massachusetts 
similar  to  that  in  the  Federal  Constitution,  said : 

The  Constitution  has  g^iven  this  body  [the  Senate]  the  power  of  trying  impeachinents 
without  defining  what  an  impeachment  is,  and,  therefore,  necessarilj  introducing  with  th« 
term  itself  its  usual  and  received  definition  and  character  and  incidents  which  belong  to  it. 

Whenever  foreign  statutes  are  adopted  into  our  legislation,  the  known 
and  settled  construetion  of  those  statutes  by  courts  of  law  has  been 
considered  as  silently  incorporated  into  the  acts. 

So  of  impeachment ;  as  it  waa  regulated  by  the  parliamentary  law  of 
England,  so  it  is  to  be  understood,  with  its  specific  limitations,  however, 
as  part  of  the  constitutional  law  of  our  country. 

The  framers  of  the  Constitution  knew  impeachment  to  be  the  mode  of 
accusation  and  trial  of  ^^  statesmen  for  misdemeanors  in  the  adminis- 
tration of  government."  They  knew  that  as  early  as  the  reign  of  Ed- 
ward I  the  power  of  parliamentary  impeachment  had  beed  exerted, 
and  that  judges  convicted  of  exactions  had  been  sentenced  to  severe 
penalties  by  the  House  of  Lords;  that  during  the  reign  of  Eichard  II 
and  under  that  of  Henry  YIII  lord  chancellors  and  archbishops  and 
chief-justices  had  fallen  under  a  like  condemnation;  that  under  King 
James  I  Lord  Chancellor  Bacon  had  been  the  subject  of  impeachment, 
and  Lord  Finch  and  others  had  suffered  during  the  reign  of  Charles  I ; 
that  under  Charles  II  chief-justices  of  the  King's  bench  and  common 
pleas  and  barons  of  the  exchequer  had  been  impeached  by  the  Com- 
moc^  for  various  great  official  crimes. 

Tnus  they  had  before  them  from  various  epochs  of  English  history 
many  instances  of  parliamentary  impeachment. 

It  would  indeed  belittle  Madison  and  Hamilton,  Sherman  and  Pinck- 
ney,  and  the  other  intellectual  giants  of  that  great  council,  to  suppose 
they  did  not  understand  in  all  its  scope  the  power  of  impeachment, 
which  they  were  then  importing  into  our  federal  form  of  government. 
Some  of  them  had  access  to  Comyn's  Digest,  Bacon's  and  Yiner's 
Abridgments,  Bushworth's  Historical  Collections,  and  Selden's  Judica- 
ture of  Parliament,  and  HowelFs  State  Trials;  and  Pinckney  had, 
indeed,  sat  at  the  feet  of  Gamaliel,  for  he  had  listened  at  Oxford  to  the 
splendid  law-lectures  of  Blackstone,  which  now,  as  his  commentaries, 
more  than  a  century  after  their  delivery,  are  to  be  found  in  the  hands 
of  every  law-student  in  our  land.  They  knew,  also,  that  io  this  method 
of  criminal  procedure,  since  the  time  of  Edward  III,  the  House  of  Com- 
mons accused  and  the  House  of  Lords  tried.  So  they  gave  the  sole 
power  of  impeachment  to  the  House  of  Bepresentatives  and  the  sole 
power  of  trial  to  the  Senate.  Thus  the  (rial  by  impeachment,  without 
specially  defining  it,  was  adopted  from  analogy  to  the  English  consti- 
tution. 

The  makers  of  the  Federal  Constitution  gave  this  power  of  trial  by 
impeachment  to  the  two  houses,  as  above  stated,  in  all  its  plenitude, 
and  then  by  subsequent  special  limitations  restricted  it  in  its  details 
wherever  they  intended  its  power  to  be  restrained.  The  power  itself 
they  never  intended  to  curtail ;  for,  when  they  added  ^^  high  crimes  and 
misdemeanors"  to  treason  and  bribery,  Colonel  Mason  remarked : 

At  bills  of  attainder,  which  have  saved  the  British  constitution,  are  forbidden,  it  is  the 
more  necessary  to  extend  the  power  of  impeachment.  (Madison  Papers,  volume  3,  page  1528. ) 

And  it  is  remarkable  if  true,  as  asserted,  (and  from  the  similarity  in 
the  two  instruments  the  assumption  seems  to  be  well  founded,)  that  the 
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removal  of  officers  who  were  in  office  at  the  time  of  their  impeachment 
and  convictioD.  It  was  solely  to  accomplish  the  removal  of  the  convicted 
officers;  and  this  is  clear  from  the  fact  that  when  it  was  first  inserted 
in  the  Constitution  (then  limited  as  it  was  to  the  Chief  Magistrate)  it  is 
called,  as  will  be  seen  on  page  1434  of  the  third  volume  Madison  Papers, 
'Hhe  claade  for  the  removal  of  the  President  on  impeachment,"  &c. 

It  was  a  limitation  upon  the  official  term  of  a  person  who,  as  Presi- 
dent, had  been  impeached  and  convicted  of  *' treason,  bribery,  or  other 
hi^  crimes  and  misdemeanors,'^  bnt  not  a  limitation  on  the  power  of 
impeachment.  It  was  inserted  in  the  article  of  the  Constitntion  defin- 
ing the  Ezecntive  department,  as  indicating  how  the  official  term  of 
foor  years  for  the  President  could  be  cut  short,  and  the  insertion  of 
*^ Vice-President  and  all  civil  officers  of  the  United  States''  was  an  after- 
thooght,  in  no  way  changing  or  modifying  the. purpose  for  which  this 
danae  was  originally  inserted  in  the  Constitution.  That  purpose  was 
to  compd  the  Senate,  on  impeachment  and  conviction  of  the  *^  President, 
Vice-President,  and  all  civil  officers  of  the  United  States,"  for  treason, 
&c,  to  remove  them.  The  language  is,  they  *^  shall  be  removed  from 
office." 

Hie  Itngumffe  is  impenaive ;  it  lesTes  jon  no  discretioo ;  yon  cannot  stop  abort  of  re- 
moral  front  office ;  70a  cannot  exceed  it. 

The  clause  was  inserted  for  this  specific  purpose ;  to  accomplish  noth- 
ing more^  to  leave  you  in  such  case  power  to  do  nothing  less. 

Much  stress  has  been  laid  upon  the  case  of  Senator  Blount,  (Whar- 
tott's  State  Trials,  200,)  as  establishing  the  doctrine  that  none  but  civil 
officers  can  be  impeached,  that  is,  persons  in  office  at  the  time  of  im- 
peachment ;  but  I  can  draw  no  such  conclusion  from  that  case.  All  that 
was  decided  therein  in  point  of  law  was  that  a  Senator  is  not  a  civil 
officer  of  the  United  States  and  cannot  be  impeached.  The  party  im- 
peachable must  have  been  an  officer  of  the  United  States  in  reality,  and, 
as  a  Senator  is  not  an  officer  of  the  United  States,  he  is  no  more  liable 
to  impeachment  by  the  House  of  Bepresentatives  than  any  other  officer 
of  any  of  the  States  of  the  Union.  A  Senator  for  official  crime  or  mis- 
condoct  is  liable  to  expulsion  from  the  Senate,  as  was  done  in  Blount's 
case :  and  that  precedent  was  afterward  followed  in  the  expulsion  of 
Mr.  Smith,  of  Ohio,  who  was  charged  with  being  connected  with  the 
Burr  conspiracy.  The  Constitution  protects  the  people  against  the  mis- 
conduct of  Bepr^entatives  or  Senators  by  leaving  to  the  respective 
hooses  of  Congress  the  parliamentary  power  of  expulsion  of  their  un- 
worthy members. 

In  accordance  with  these  views,  I  do  not  deem  it  necessary  to  consider 
any  question  relating  to  the  time  or  circumstances  under  which  the  re- 
signation of  the  late  Secretary  of  War  was  tendered  or  accepted,  but, 
considering  him  out  of  office  on  the  2d  day  of  March,  1876, 1  hold  that 
tfae  Senate  is  bound  under  the  Constitution  to  take  jurisdiction  of  this 
case.  The  demurrer  should  be  overruled,  and  going  back  to  the  first 
defect  in  the  pleadings,  the  plea  should  be  overruled  and  the  accused 
sbonld  be  required  to  answer  or  plead  further  to  the  articles  of  impeach- 
ment 


OPINION  OP  MR.  MITCHELL. 

Delivered  May  22, 1876. 

Mr.  MiTGHElX.  Mr.  President,  the  conclusions  I  have  reached  on  the 
issue  presented,  by  what  is  in  substance  and  lej^^al  effect  the  plea  of  the 
22  B 
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respoudent  to  the  jurisdiction  of  the  Senate,  shall  be  stated  briefly,  and 
withoat  unnecessary  elaboration  as  to  the  reasons  guiding  me. 

The  Government  of  the  United  States  is  one  of  limit^  powers,  the 
Constitution  beingthe  grant;  consequently  noexerciseof  any  power  upon 
the  part  of  Congress,  or  either  branch  thereof,  can  be  justified  unless  the 
authority  for  such  exercise  can  be  plainly  traced  either  to  some  express 
grant  in  the  Constitution,  or  to  one  necessarily  implied  from  the  terms 
of  that  instrument. 

Before  proceeding  to  an  examination  of  the  different  clauses  of  the 
Constitution,  I  will  state  that  I  do  not  deem  it  proper  either  to  discuss 
or  decide  any  of  the  many  questions  that  have  been  suggested  during 
the  progress  of  this  proceeding  which  are  material  to  the  decision  of  the 
question  now  before  this  court.  For  instance,  I  do  not  feel  called  upon 
to  answer,  either  publicly  or  in  my  own  mind,  as  to  the  precise  catalogse 
of  offenses  that  are  impeachable  under  our  Constitution,  nor  whether 
a  military  oflScer  may  or  may  not  be  impeached,  nor  whether  a  person 
in  office  may  be  impeached  for  an  offense  committed  prior  to  the  time 
he  took  office,  and  when  he  was  a  private  citizen,  nor  whether  a  person 
in  office  is  impeachable  for  a  high  crime  or  misdemeanoi:^ committed  prior 
to  the  time  he  entered  upon  that  particular  office,  and  while  he  was 
holding  another  office.  The  decision  of  these  questions,  as  well  as  many 
others  that  have  been  suggested  and  argued  during  this  discussion,  is 
not  absolutely  essential  to  the  determination  of  the  issues  now  before  the 
Senate,  which,  stripped  of  all  complication,  are  simply  and  purely  these : 

First.  Is  the  person  William  W.  Belknap,  who  has  been  a  civil  officer 
of  the  United  States,  but  who  is  not  now  such  officer,  and  was  not  at 
the  inception  of  these  proceedings,  subject  to  impeachment  for  an  im- 
peachable offense  committed  while  in  such  office,  without  regard  to  the 
question  as  to  how  he  was  disrobed  of  office,  whether  by  resignation,  re- 
moval, or  expiration  of  his  term  f 

Second.  If  he  is  not,  then  does  the  fact  that  he  resigned  to  escape  im- 
peachment, or  the  fact  that  his  resignation  occurred  on  the  same  day  that 
he  was  impeached,  make  any  difference! 

Should  the  former  question  be  decided  in  the  affirmative,  then  the 
latter  also,  and  those  incident  to  it,  become  immaterial.  Striving,  there- 
fore, to  keep  steadily  in  view  the  precise  questions  before  us,  I  will  state 
briefly  my  conclusion,  and  the  reasons  that  lead  to  it 

What  are  the  powers  conferred  by  the  Constitution,  either  by  express 
grant  or  by  necessary  implication,  upon  the  House  of  Eepresentatives 
to  impeach  and  the  Senate  to  try  the  person  impeached  ?  What  is  the 
nature  and  extent  of  the  original  grant,  and  what,  if  any,  are  the  limita- 
tions or  restrictions  upon  it  ? 

In  giving  construction  to  the  Constitution  for  the  purpose  of  ascer- 
taining the  character  and  limits  of  any  of  its  granted  powers,  all  its 
provisions  bearing  upon  the  particular  subject  under  consideration  should 
be  considered  and  construed  together,  and  in  such  manner  as*to  give 
legitimate  effect  to  each  part,  and  harmony  to  all. 

Section  2  of  article  1  of  the  Constitution  provides,  among  others  things, 
as  follows : 

The  House  of  RepreseDtatives  shall  choose  their  Speaker  and  other  officers,  and  shall  have 
the  sole  power  of  impeachment. 

I  regard  this  as  an  express,  distinct,  positive,  absolute,  and  unquali- 
fied grant  of  jurisdictional  power  to  the  House  of  Representatives  to 
impeach.  It  is  not,  as  has  been  suggested  by  the  honorable  Senator 
troni  Indiana  [Mr.  Morton]  and  others,  a  mere  assignment  of  the  part 
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the  House  is  to  act  in  the  execution,  jointly  with  the  Senate,  of  a  power 
granted  elsewhere  in  the  Constitution.  It  is  not  merely  functional  but 
jorisdictional ;  not  directory  as  to  manner  of  procedure,  but  substantive 
as  to  grant  of  power.  It  is  itself  the  source  of  the  power  to  impeach, 
and  not  merely  a  direction  in  the  execution  of  such  power.  The  grant 
is  express,  plenary,  unqualified,  unlimited,  without  any  word  of  restraint 
save  that  of  exclusiveness,  and  this  of  course  does  not  operate  upon  the 
Hoase  of  Bepresentatives  but  rather  upon  every  other  Department  and 
officer  of  Government  and  upon  all  private  persons  as  well.  **  Shall  have 
the  9ole  power  of  impeachment;"  that  is  to  say  no  other  department, 
or  branch,  or  officer  of  the  Government,  nor  shall  any  private  person 
exercise  this  power,  but  the  House  of  Bepresentatives  shall  have  the 
power  of  impeachment.  The  first  section  of  article  1  of  the  Constitution 
provides  as  follows : 

All  legiftlatiye  powers  herein  fluted  shall  be  vested  in  a  Congress  of  th  •  United  States 
wbieb  shall  consist  of  a  Senate  and  House  of  Representatives. 

Hark  the  language :  not  all  legislative  powers,  not  all  the  unlimited 
powers  of  legislation  known  to  the  English  Parliament,  but  all  legisla- 
tive powers  herein  granted.  The  clause  assumes  that  in  subsequent  parts 
of  the  Constitntiou  there  will  be  a  separate  grant,  specific  or  by  neces- 
sary implication,  of  the  identical  powers  of  legislation  which  it  lis  pro- 
vided by  this  clause  shall  be  vested  in  '*  a  (Congress."  Here,  then,  it  may 
with  propriety  be  said  that  this  clause  is  not  a  jurisdictioual  grant  of 
the  various  powers  of  legislation,  but  simply  a  designation  of  the  de- 
pository that  shall  receive  and  exercise  these  powers,  namely,  a  '^  Gon- 
^ress  of  the  United  States  which  shall  consist  of  a  Senate  and  House  of 
Bepresentatives.''  But  compare  with  this  the  last  clause  of  section  2  in 
article  1  relating  to  impeachment: 

The  House  of  Representatives  shall  have  the  sole  power  of  impeachment. 

Is  there  any  assumption  here  that  further  on  in  that  instrument  there 
is  to  be  a  separate  grant,  either  expressly  or  by  implication,  of  the  pow 
ers  of  impeachment  T  Most  certainly  not.  Is  there  anything  in  this 
language  that  would  justify  the  construction  that  it  is  merely  functional 
and  Dot  jurisdictional ;  that  it  was  intended  merely  as  a  designation  of 
a  particular  branch  of  the  Government  to  perform  one  part  in  the  pro- 
ceedings of  impeachment,  the  jurisdictional  power  of  which  was  to  be 
granted  in  a  subsequent  section  T  Clearly,  to  my  mind,  not.  Had  such 
been  the  intention  of  the  framers  of  the  Oonstitution,  it  seems  to  me 
thej  would  have  employed  restrictive  language  similar  to  that  used  in 
the  claase  designating  the  repository  of  all  legislative  powers.  They 
would  have  said,  ^^  The  House  of  Representatives  shall  have  the  sole 
power  of  impeachment  herein  granted;^  or,  '*All  powers  of  impeachment 
^ein  granted  shall  be  vested  in  the  House  of  Bepresentatives ;"  and  so 
also  in  the  cliiuse  relating  to  the  trial  of  impeachments.  If  it  had  been 
the  intention  to  simply  designate  a  certain  tribunal  as  the  authority 
to  execute  certain  powers  otherwise  and  in  another  section  specific- 
ally or  by  necessary  implication  granted,  instead  of  saying  *Hhe  Sen- 
ate shall  have  the  sole  power  to  try  all  impeachments,"  they  would 
have  employed  different  language;  they  would  have  followed  the 
preoedent  laid  down  in  the  first  section  of  the  first  article,  and 
said,  "The  sole  power  herein  granted  to  try  all  impeachments  shall  be 
vested  in  the  Senate ; "  or,  **  The  Senate  shall  have  the  sole  power  herein 
§rmted  to  try  all  impeachments ;"  or,  as  in  the  clauses  relating  to  exec- 
utive and  judicial  power,  they  would,  after  designating  the  different 
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respondent  to  the  jurisdiction  of  tbe  Senate,  shall  be  stated  briefly,  and 
withoat  unnecessary  elaboration  as  to  tbe  reasons  guiding  me. 

The  Government  of  the  United  States  is  one  of  limited  powers,  tbe 
Constitution  beingtbe  grant;  consequently  noexerciseof  any  power  upon 
the  part  of  Congress,  or  either  branch  thereof,  can  be  justified  unless  the 
authority  for  such  exercise  can  be  plainly  traced  either  to  some  express 
grant  in  the  Constitution,  or  to  one  necessarily  implied  from  the  terms 
of  that  instrument 

Before  proceeding  to  an  examination  of  the  dififerent  clauses  of  the 
Constitution,  I  will  state  that  I  do  not  deem  it  proper  either  to  discuss 
or  decide  any  of  the  many  questions  that  have  been  suggested  during 
the  progress  of  this  proceeding  which  are  material  to  the  decision  of  the 
question  now  before  this  court.  For  instance,  I  do  not  feel  called  upon 
to  answer,  either  publicly  or  in  my  own  mind,  as  to  the  precise  catalogue 
of  offenses  that  are  impeachable  under  our  Constitution,  nor  whether 
a  military  officer  may  or  may  not  be  impeached,  nor  whether  a  person 
in  office  may  be  impeached  for  an  offense  committed  prior  to  the  time 
he  took  office,  and  when  he  was  a  private  citizen,  nor  whether  a  person 
in  office  is  impeachable  for  a  high  crime  or  misdemeanor  committed  prior 
to  the  time  he  entered  upon  that  particular  office,  and  while  he  was 
holding  another  office.  The  decision  of  these  questions,  as  well  as  many 
others  that  have  been  suggested  and  argued  during  this  discussion,  is 
not  absolutely  essential  to  the  determination  of  the  issues  now  before  the 
Senate,  which,  stripped  of  all  complication,  are  simply  and  purely  these : 

First.  Is  the  person  William  W.  Belknap,  who  has  been  a  civil  officer 
of  the  United  States,  but  who  is  not  now  such  officer,  and  was  not  at 
the  inception  of  these  proceedings,  subject  to  impeachment  for  an  im- 
peachable offense  committed  while  in  such  office,  without  regard  to  the 
question  as  to  how  he  was  disrobed  of  office,  whether  by  resignation,  re- 
moval, or  expiration  of  his  term  f 

Second.  If  he  is  not,  then  does  the  fact  that  he  resigned  to  e8cai>e  im- 
peachment, or  the  fact  that  his  resignation  occurred  on  the  same  day  that 
he  was  impeached,  make  any  difference  t 

Should  the  former  question  be  decided  in  the  affirmative,  then  the 
latter  also,  and  those  incident  to  it,  become  immaterial.  Striving,  there- 
fore, to  keep  steadily  in  view  the  precise  questions  before  us,  I  will  state 
brielly  my  conclusion,  and  the  reasons  that  lead  to  it. 

What  are  the  powers  conferred  by  the  Constitution,  either  by  express 
grant  or  by  necessary  implication,  upon  the  House  of  Representatives 
to  impeach  and  the  Senate  to  try  the  person  impeached  ?  What  is  the 
nature  and  extent  of  the  original  grant,  and  what,  if  any,  are  the  limita- 
tions or  restrictions  upon  it  ? 

In  giving  construction  to  the  Constitution  for  the  purpose  of  ascer- 
taining the  character  and  limits  of  any  of  its  granted  powers,  all  its 
provisions  bearing  upon  the  particular  subject  under  consideration  should 
be  considered  and  construed  together,  and  in  such  manner  as- to  give 
legitimate  effect  to  each  part,  and  harmony  to  all. 

Section  2  of  article  1  of  the  Constitution  provides,  among  others  things, 
as  follows : 

The  House  of  RepreseDtatives  shall  choose  their  Speaker  and  other  officers,  and  shall  hare 
the  sole  power  of  impeachment. 

I  regard  this  as  an  express,  distinct,  positive,  absolute,  and  unquali- 
fied grant  of  jurisdictional  power  to  the  House  of  Representatives  to 
impeach.  It  is  not,  as  has  been  suggested  by  the  honorable  Senator 
trom  Indiana  [Mr.  Morton]  and  others,  a  mere  assignment  of  the  part 
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the  Hoase  is  to  act  in  the  execution,  jointly  with  the  Senate,  of  a  power 
granted  elsewhere  in  the  Gonstitntion.  It  is  not  merely  functional  but 
jorisdiotional ;  not  directory  as  to  manner  of  procedure,  but  substantive 
as  to  grant  of  power.  It  is  itself  the  source  of  the  power  to  impeach, 
and  not  merely  a  direction  in  the  execution  of  such  power.  The  grant 
is  express,  plenary,  unqualified,  unlimited,  without  any  word  of  restraint 
save  that  of  exclusiveness,  and  this  of  course  does  not  operate  upon  the 
Hoase  of  Representatives  but  rather  upon  every  other  Department  and 
officer  of  Oovernmeut  and  upon  all  private  persons  as  well.  **  Shall  have 
the  9ole  power  of  impeachment;"  that  is  to  say  no  other  department, 
or  branch,  or  officer  of  the  Oovemment,  nor  shall  any  private  person 
exercise  this  power,  but  the  House  of  Representatives  shall  have  the 
power  of  impeachment.  The  first  section  of  article  1  of  the  Constitution 
provides  as  follows : 

All  lefjisladve  powers  herein  feinted  shall  be  vested  in  a  Congress  of  th  •  United  States 
whieb  ^all  consist  of  a  Senate  and  House  of  Representatives. 

Mark  the  language :  not  all  legislative  powers,  not  all  the  unlimited 
powers  of  legislation  known  to  the  English  Parliament,  but  all  legisla- 
tive powers  herein  granted.  The  clause  assumes  that  in  subsequent  parts 
of  the  Oonstitntiou  there  will  be  a  separate  grant,  specific  or  by  neces- 
sary implication,  of  the  identical  powers  of  legislation  which  it  is  pro- 
Tidied  by  this  clause  shall  be  vested  in  '*  a  Congress."  Here,  then,  it  may 
with  propriety  be  said  that  this  clause  is  not  a  jurisdictional  grant  of 
the  various  powers  of  legislation,  but  simply  a  designation  of  the  de- 
pository that  shall  receive  and  exercise  these  powers,  namely,  a  ^'  Gon- 
fxe9»  of  the  United  States  which  shall  consist  of  a  Senate  and  House  of 
Beprosentatives."  But  compare  with  this  the  last  clause  of  section  2  in 
article  1  relating  to  impeachment: 

The  House  of  Representatives  shall  have  the  sole  power  of  impeachment. 

h  there  any  assumption  here  that  further  on  in  that  instrument  there 
14  to  be  a  separate  grant,  either  expressly  or  by  implication,  of  the  pow 
ers  of  impeachment  T  Most  certainly  not.  Is  there  anything  in  this 
langaage  that  would  justify  the  construction  that  it  is  merely  functional 
and  Dot  jurisdictional ;  that  it  was  intended  merely  as  a  designation  of 
a  particolar  branch  of  the  Government  to  perform  one  part  in  the  pro- 
ceedings of  impeachment,  the  jurisdictional  power  of  which  was  to  be 
granted  in  a  subsequent  section  T  Clearly,  to  my  mind,  not.  Had  such 
been  the  intention  of  the  framers  of  the  Gonstitntion,  it  seems  to  me 
tbej  wonld  have  employed  restrictive  language  similar  to  that  used  in 
the  clause  designating  the  repository  of  all  legislative  powers.  They 
would  have  said,  '^  The  House  of  Representatives  shall  have  the  sole 
power  of  impeachment  herein  granted;^  or,  *<All  powers  of  impeachment 
^ein  granted  shall  be  vested  in  the  House  of  Bepresentatives ;"  and  so 
also  in  the  clause  relating  to  the  trial  of  impeachments.  If  it  had  been 
the  intention  to  simply  designate  a  certain  tribunal  as  the  authority 
to  execute  certain  powers  otherwise  and  in  another  section  specific- 
ally or  by  necessary  Implication  granted,  instead  of  saying  *Hhe  Sen- 
ate shall  have  the  sole  power  to  try  all  impeachments,"  they  would 
tiare  employed  dififerent  language;  they  would  have  followed  the 
precedent  laid  down  in  the  first  section  of  the  first  article,  and 
said,  ^'The  sole  power  herein  granted  to  try  all  impeachments  shall  be 
v^ted  in  the  Senate ;  ^  or,  "The  Senate  shall  have  the  sole  power  herein 
granted  to  try  all  impeachments ;"  or,  as  in  the  clauses  relating  to  exec- 
utive and  judicial  power,  they  would,  after  designating  the  diflFerent 
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arms  of  the  GoTernmeot  tbat  shall  carry  on  the  proceediDgsin  Impeach- 
ment, have  proceeded  to  say,  in  the  same  connection,  to  what  cases  the 
impeachment  power  should  extend,  both  as  to  person  and  offense. 

But  it  is  said  the  olaose  wbicb  in  section  1  of  article  2  declares  that 
^'  the  executive  power  shall  be  vested  in  a  President  of  the  United  States 
of  America"  is  in  conflict  with  this  argument  and  opposed  to  the  con- 
struction I  give  to  the  clause  in  section  2  article  1  in  reference  to  im- 
peachment. Most  assuredly  not,  for  the  simple  reason  that  the  Con- 
stitution, after  declaring  that  ^Hlie  executive  power  shall  be  vested  in  a 
President,"  proceeds  in  the  very  same  breath,  in  the  same  article,  in  the 
appropriate  place  in  that  instrument,  and  under  the  proper  head,  to  des- 
ignate in  specific  terms  what  that  power  shall  be.  For  instance,  ^^  Shall 
have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make 
treaties,  to  nominate  and  appoint  embassadors,  other  public  ministers 
and  consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the 
United  States  whose  appointments  are  not  in  the  Constitution  otherwise 
provided  for;  to  fill  up  all  vacancies  tbat  may  happen  during  a  recess  of 
the  Senate,  to  convene  both  houses  on  extraordinary  occasions,  and  io 
case  of  disagreement  to  adjourn  them  to  such  time  as  he  shall  think 
proper,"  &c.  And  so  in  reference  to  the  clause  in  section  1,  article  3, 
which  declares  that — 

The  jadidal  power  of  the  United  States  shall  be  vested  in  one  Supreme  Conrt. 

Here  again  the  framers  of  the  Constitution  proceed  in  the  same  arti- 
cle, in  the  appropriate  place  and  under  the  proper  head,  to  state  to 
what  cases  the  judicial  power  shall  extend,  and  enumerate  them  at 
length.  But  where  is  the  clause  in  the  Constitution  which  declares  that 
the  powers  of  impeachment  shall  extend  to  certain  cases,  either  as  to 
person  or  offense  t  Suppose  the  Constitution  had  stopped  in  speaking 
of  judicial  power  with  the  simple  declaration  that  ^Hhe  judicial  power 
of  the  United  States  shall  be  vested  in  one  Supreme  Court  and  such  in- 
ferior courts  as  the  Congress  may  from  time  to  time  ordain  and  estab- 
lish," could  it  be  contended  that  there  was  no  grant  of  judicial  power  to 
the  Government  of  the  United  States  t  Clearly  not,  and  would  not  all 
admit  in  such  a  case  that  in  determining  what  that  power  was  we  would 
look  to  the  history  of  jurisprudence  in  England  f  And  so  in  reference 
to  the  clause  in  section  2  of  article  1  in  reference  to  impeachment. 

But  suppose  section  1,  article  1,  were  all  there  was  in  that  instrument 
on  the  subject  of  legislative  power.  It  is  clear  no  power  of  legislation 
whatever  would  have  been  granted  to  Congress,  because  that  clause 
declares  that  "all  legislative  power  hei'ein  granted  shall  be  vested  in  a 
Congress  of  the  United  States."  That  clause,  then,  is  a  mere  declaration 
of  the  particular  branch  or  department  of  the  Government  that  shall 
exercise  all  legislative  power,  and  not  a  jurisdictional  grant  of  the  power 
itself.  This  clause  is  indeed  functional  and  not  jurisdictional,  and  in 
this  it  differs  widely,  in  my  judgment,  from  the  clauses  in  sections  2  and 
3  of  article  1  in  reference  to  impeachment,  which  I  regard  as  jurisdic- 
tional, and  which,  in  my  opinion,  are  the  only  clauses  in  the  Constitu- 
tion that  do  confer  jurisdiction  in  impeachment,  if  we  may  except  that 
clause  in  paragraph  6  of  section  3  of  article  1,  which  reads*:  "When  the 
President  of  the  United  States  is  tried,  the  Chief- Justice  shall  preside," 
which  clause  I  think  may  very  properly  be  construed  as  a  necessarily 
implied  grant  of  power  to  impeach  the  President  and  thus  enlarge  in 
this  respect  the  English  parliamentary  i)ower  of  impeachment  by  extend- 
ing it  to  the  executive  hea<l  of  the  Government,  for  in  England  the  King 
could  not  be  impeached.    This  would  not  be  a  forced  or  unreassonable 
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constraettoQ  of  this  clause.  Still  I  incline  to  the  opinion  that  without 
tblA  clause,  or  that  of  section  4,  article  2  of  the  Oonstitotion,  the  Pres- 
ident wonld  be  impeachable  nnder  the  general  grant  of  power  by  the 
House  to  impeach  and  the  Senate  to  try,  from  the  fact  that  the  reason 
for  the  exemption  of  the  King  from  impeachment  does  not  hold  good  lis 
to  the  President,  namely,  ^^  that  the  King  can  do  no  wrong."  The  Pres- 
ident, unlike  the  King,  has  the  power  to  do  wrong,  and  unfortunately 
sometimes  exercises  that  power.  The  more  reasonable  construction, 
therefore,  to  be  given  to  the  clause  <^when  the  President  of  the  United 
States  is  tried,  the  Chief-Justice  shall  preside  "  is,  that  it  was  not  in- 
tended as  a  jurisdictional  grant  of  power  to  impeach  the  President,  but 
simply  a  recognition  of  such  power  previously  granted  with  a  provision 
88  to  the  officer  that  should  preside  when  he  was  impeached. 

Bat  what  are  we  to  understand  by  the  phrase  **  power  of  impeach- 
ment T  The  Constitution  does  not  define  it.  The  framers  of  thai;  in- 
stmment  did  not  in  their  wisdom  think  proper  to  specify  by  limits  the 
extent,  the  height  or  depth  or  breadth  or  volume  of  this  power.  What- 
ever they  understood  that  power  to  be,  however,  according  to  the  usages 
of  Parliament  at  the  time  they  inserted  this  clause  in  the  Constitution  ; 
whatever  the  people  of  the  United  States  understood  by  this  phrase 
when  they,  in  order  to  form  a  more  perfect  Union,  ordained  and  estab- 
lished the  Constitution,  whether  wide  enough  to  include  the  right  to  im- 
peach any  person  whomsoever  for  any  offense  whatsoever  against  any 
law  or  role  of  morals  of  the  land,  or  so  limited  as  to  apply  solely  to 
civil  officers  of  the  Cxovemment  while  in  office  for  offenses  committed 
while  in  office,  they  granted  it  all  to  the  House  of  Representatives,  re- 
serviDg  no  part  of  it  to  the  States  or  to  the  people,  vesting  no  portion  of 
it  anywhere  else.  Not  the  power  of  impeachment,  however,  that  existed 
under  the  lex  Parliamenii  in  1376,  when  Bichard  Lyon  was  impeached 
for  removing  the  staple  of  wool  into  France  and  loaning  money  at  usn- 
rious rates;  not  the  power  necessarily  that  existed  in  the  fourteenth  or 
fifteenth  nor  yet  in  the  sixteenth  century,  but  the  power  of  impeach- 
ment as  it  had  become  crystallized  by  usage  as  to  impeachable  offenses, 
persons  impeachable,  and  judgment  on  impeachment,  in  the  latter  part 
of  the  eighteenth  century,  at  the  date  of  the  formation  of  our  Constitu- 
tion. This  latter  is  the  power  of  impeachment  that  was  conferred  upon 
the  Government  of  the  United  States  by  the  clauses  in  the  first  article 
of  the  Constitution.  This  was  the  power  of  impeachment  it  was  in- 
tended should  be  exercised  by  this  Government,  save  and  except  as  it 
was  limited  or  extended,  if  at  all,  either  as  to  person,  offense,  or  judg- 
ment, by  subsequent  provisions  of  the  Constitution. 

The  Constitution,  we  are  told,  is  ^<  an  instrument  of  enumeration,  and 
not  of  definition;^  consequently  the  power  is  granted,  while  the  defini- 
tion of  that  power  is  left  undefined;  and  while  English  history  and 
English  precedents  confer  no  powers  on  our  Federal  Government,  they 
are  both  invaluable  as  aids  in  defining  the  powers  that  are  granted  by 
the  Constitution,  either  expressly  or  by  necessary  implication.  Impeach- 
ment had  for  centuries  formed  a  part  of  the  jurisprudence,  if  I  may  so 
^P^k,  of  the  English  government  prior  to  the  formation  of  our  Consti 
tadon.  The  records  of  the  British  Parliament  for  a  period  of  four  hun- 
dred years  were  dotted  with  the  history  of  imiieachment  trials  that  had 
taken  place  prior  to  that  date.  The  power  of  impeachment  as  exercised 
in  England,  and  the  settled  usage  of  Parliament  in  this  respect,  were 
(hen  well  understood  by  the  statesmen  of  this  country.  They  had  been 
iDolded  into  shape  by  the  lapse  of  ages  and  crystallized  into  perfect  form 
by  an  almost  unbroken  line  of  notable  precedents.    The  dim,  shadowy 
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outlines  of  the  parliamentary  lex  non  scripta  of  the  fourteenth  century  liad 
become  the  well-defined  parliamentary  lex  scripta  of  1787.  In  fact,  oar 
Constitution  was  made  in  the  fnll  blaze  of  light  shed  upon  the  subject  by 
the  impeachment  of  Warren  Hastings,  the  governor-general  of  India, 
after  his  term  of  office  had  expired,  for  offenses  committed  while  in 
office.  The  conclusion,  therefore,  is  irresistible  and  logical  that  the  men 
who  framed  our  Constitution,  the  people  who  ordain^  and  established 
it,  used  the  terms  ^^  power  of  impeachment"  in  the  sense  in  which  these 
terms  were  at  that  time  understood  and  used  in  the  lex  Parliamenti  of 
England,  and  that  they  intended  by  the  clause  in  the  second  article  of 
the  first  section  of  the  Constitution  to  make  a  full,  absolute,  express 
grant  of  this  power  in  such  sense  to  the  House  of  Bepresentatives,  and 
the  further  unqualified,  express  grant  of  power  to  the  Senate  to  try  all 
such  impeachments  by  the  clause  in  the  third  section  of  the  first  section, 
which  reads — 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments. 

What,  then,  was  the  true  definition  of  the  power  of  impeachment  in 
the  English  parliamentary  law  at  the  time  our  Constitution  was  framed  f 
For  to  this  great  defining  power,  the  law  and  precedents  of  England — 
so  often  invoked  by  the  highest  judicial  tribunal  of  our  land — mast  we 
appeal  for  a  definition  of  not  only  the  power  of  impeachment,  but  of  the 
persons  impeachable.  In  this  connection  Mr.  Bawle,  in  his  Commenta- 
ries on  the  Constitution,  in  speaking  of  impeachments,  says : 

Impeachments  are  thus  introdaced  as  a  known,  definite  term,  and  we  must  have  re- 
course to  the  common  law  of  England  for  a  definition  of  them.  (Rawle  on  the  Constitu- 
tion, page  J98.) 

For  the  purposes  of  this  case  it  may  not  be  necessary  to  inquire  into 
the  full  scope  and  extent  of  this  definition.  It  is  enough  for  us  to  know 
that,  according  to  the  usage  of  Parliament,  it  meant,  generically,  the 
prosecution  by  Parliament  of  any  of  the  King's  subjects  for  those  offenses 
or  ^^  misdeeds"  which,  as  stated  by  Mr.Wo(:^desson,in  his  Law  Lecture, 
volume  2,  page  601,  '^  peculiarly  injure  the  commonwealth  by  the  abuse 
of  high  offices  of  trust :"  and  although  it  is  generally  stated  that  at 
common  law  there  is  no  limit  as  to  the  person  or  character  of  the  offense — 
in  other  words,  that  ^^  all  the  Eing^s  subjects  are  impeachable  in  Parlia- 
ments"— ^yet  it  is  manifest  to  my  mind  that  prior  to  the  formation  of  our 
Constitution  the  usage  of  the  realm  had  so  far  limited  the  exercise  of 
this  power,  if  indeed  any  wider  scope  ever  attached  to  it,  as  to  make  it 
apply  solely  to  the  prosecution  of  persons  who  either  were  or  had  been 
in  office,  for  offenses  committed  while  in  office ;  in  other  words,  for  an 
offense  as  an  officer,  or  while  an  officer  of  the  Oovemment,  affecting  the 
administration  of  public  affairs. 

And  again,  may  it  not  with  perfect  propriety  be  claimed  in  the  light 
of  the  English  precedents  that  such  has  always  been  the  full  extent  of 
the  power  of  impeachment  in  England,  and  that  the  general  declaration 
of  the  books  to  the  effect  that  all  the  King's  subjects  are  liable  to  im- 
peachment should  be  construed  to  mean  that  all  subjects  who  bold  or 
have  held  office,  and  who  have  been  guilty  of  any  offense  affecting  pub- 
lic interests,  disturbing  the  jnst  administration  of  governmental  affairs, 
are  liable  to  impeachment  ?  And  applying  the  doctrine  here,  all  private 
citizens  are,  in  a  certain  sense,  subject  to  impeachment,  because  all  citi- 
zens may  hold  office  and  may  commit  impieachable  offenses  while  in 
office.  I  must,  therefore,  not  be  understood  as  holding  that  all  private 
persons  are  impeachable,  but  only  such  as  have  held  office  under  the 
United  States  and  are  chargeable  with  impeachable  offenses  committed 
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while  in  ofBce.  As  to  whether  the  iiower  extends  to  other  than  civil 
officers,  it  is  not  now  necessary  to  determine.  I  am  free  to  admit,  how- 
ever, that  if  any  sach  limitation  exists,  it  is  not  by  virtne  of  any  restrict- 
ive provision  of  the  Constitution  itself  upon  the  parliamentary  power 
of  impeachment,  but  is  to  be  found  in  the  restricted  character  of  the 
parliamentary  power  itself,  formed  and  fashioned  by  the  usages  of  ages; 
and  that  such  limitation  did  not  exist  in  England  1  would  by  no  means 
affirm,  for  I  believe  no  military  ofBcer  has  been  impeached  for  centuries 
in  England,  unless  he  was  in  some  manner  connected  with  the  civil 
administration. 

The  records  of  the  British  Parliament  through  a  history  of  many  cen- 
taries,  during  which  scores  of  impeachment  trials  occurred,  fail  to  dis- 
close, so  far  as  we  have  been  advised  in  the  investigation  of  this  case,  a 
solitary  case  of  impeachment  except  for  official  crime  or  breach  of  public 
trast  The  grant,  therefore,  contained  in  the  two  clauses,  ^^  the  House 
shall  have  the  sole  power  of  impeachment,^  and  ^'  the  Senate  shall  have 
the  sole  power  to  try  all  impeachments,^'  aside  from  any  limitationn  that 
may  be  imposed  by  other  parts  of  the  Constitution,  amounts  in  legal 
effect  to  this :  That  the  House  of  Bepresentatives  shall  have  the  power 
to  impeach  and  the  Senate  to  try  all  persons  impeached  for  official  crime ; 
and  by  official  crime  I  mean  any  offense  possibly  necessarily  a  high  crime 
or  misdemeanor  affecting  adversely  the  administration  of  public  afiairs, 
not  of  course  necessarily  only  such  offenses  as  are  indictable  either  by 
statute  or  the  common  law.  And  upon  this  power,  as  we  have  seen  in 
so  far  as  this  part  of  the  Constitution  is  concerned,  there  is  no  limitation 
whatever,  either  as  to  the  place  where  the  offense  is  committed,  the  time 
when  it  is  committed,  or  the  status  of  the  offender,  either  at  the  date  of 
the  impeadiment  or  the  time  of  trial  or  judgment.  The  power,  there- 
fore, of  the  House  of  Bepresentatives  to  impeach  and  the  Senate  to  try 
all  persons  for  all  official  crime  being  plenary  and  unqualified,  in  virtue 
of  Uie  two  clauses  of  the  Constitution  quoted,  it  follows  that  all  persons 
now  living  who  have  at  any  time  since  the  formation  of  our  Uov- 
onment,  while  officers  of  the  Government,  been  guilty  of  official  crime, 
as  I  have  defined  these  terms,  are  liable  to  impeachment  by  the  House 
and  trial  by  the  Senate  without  regard  to  the  question  as  to  whether 
tbey  have  ceased  to  be  such  officers,  unless,  indeed,  there  are  limitations 
npoQ  this  liability  to  be  found  in  other  portions  of  the  Constitution. 

Mr.  Hamilton,  in  Ko.  65  of  the  Federalist,  in  speaking  of  impeachable 
offenses,  says: 

The  iTibjects  of  impeachment  are  those  offenses  which  proceed  from  the  misconduct  of 
poblie  men,  or,  in  other  words,  from  the  abuse  or  Tiolation  of  some  public  trust. 

What  are  these  limitations,  if  any,  relating  to  the  character  of  the 
offense  or  the  status  of  the  offender,  either  upon  the  power  of  the  House 
to  impeach  or  the  Senate  to  try  t  The  third  section  of  the  first  article 
of  the  Constitution,  after  prescribing  certain  rules  of  practice  in  cases 
of  impeachment,  provides,  first,  that — 

Ko  person  shall  be  oonyicted  without  the  concnrrence  of  t^c-thirds  of  the  member?}  pres- 
est. 

Bat  this  is  not  a  limitation  upon  the  exercise  of  the  power  previously 
^nted  to  impeach  and  try ;  it  is  simply  a  safeguard  to  the  personal 
rights  of  the  accused,  a  protection  to  him  against  what  might  possibly 
be  a  verdict  influenced  by  hiffh  party  feeling  in  a  closely -divided  Senate 
in  times  of  great  party  stri^.  The  clause  might  have  been  made  to 
read  as  follows :  **  No  person  shall  be  (Jonvicted  without  the  concurrence 
of  an  the  members  present,''  and  still  the  jurisdictional  grant  of  power 
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to  tbe  Senate  in  the  first  part  of  the  same  section  woald  not  have  been 
diminisbed  in  tbe  slightest  degree.  But  the  same  section  further  pro- 
vides that^ 

Judgement  in  cases  of  impeachment  shall  not  extend  farther  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  tmst,  or  profit  under  the  Unite.! 
States ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment  and  punishment,  accordinn:  to  law. 

Do  these  words,  either  in  whole  or  in  part,  in  any  manner  or  to  any  ex' 
tent,  limit  the  grant  as  to  jurisdiction  in  the  Senate  to  try  all  impeach- 
mentst  Clearly  they  impose  a  limitation,  but  such  limitation  does  not 
attach  to  tbe  juilsdiction,  but  to  that  which  follows  after  jurisdiction 
has  attached.  It  affects  tbe  judgment,  and  tbat  alone.  It  operates  on 
that  part  of  the  proceeding  in  impeachment  in  such  a  manner  as  to  not 
trench  in  the  slightest  degree  on  the  question  of  jurisdiction.  The  Sen- 
ate could  comply  literally  with  this  provision  in  rendering  judgment, 
whether  the  party  convicted  was  or  was  not  in  office  at  tbe  time  of  im- 
peacbment,  trial,  and  conviction.  Tbe  clause  is  simply  a  limitation  upon 
the  power  of  the  Senate  in  reference  to  the  judgment  it  may  pronounce; 
its  language  in  effect  is,  ^Hbus  far  sbalt  thou  go  and  no  farther."  If  tbe 
person  convicted  is  in  office  at  the  date  of  tbe  rendition  of  tbe  judgment, 
and  tbat  is  a  civil  office,  you  must  remove  him,  and  you  may,  in  addition 
to  this,  add  disqualification  to  bold  and  enjoy  any  office  of  honor,  trust, 
or  profit  under  tbe  United  States;  but  beyond  this  limit  you  cannot  go. 
If  tbe  person  is  in  a  civil  office,  be,  under  section  4  of  article  2  of  tbe 
Constitution,  must  be  removed.  If  he  is  not  in  civil  office,  then  you  may 
disqualify  him  for  one  day,  or  a  month,  or  a  year,  or  five  years,  or  for  the 
term  of  bis  natural  life  from  holding  and  enjoying  any  office  of  honor,  trust, 
or  profit  under  tbe  United  States ;  but  beyond  this  boundary  of  disability 
you  cannot  go.  Under  the  common  and  parliamentary  law  of  Bnglaud 
there  was  no  limit  to  the  judgment  the  Peers  might  impose  in  cases  of  im- 
peachment, save  tbat  prescribed  by  the  conscience  and  discretion  of  those 
pronouncing  it ;  and  tbe  records  of  tbat  bloody  court  show  that  during 
the  past  five  hundred  years  these  judgments  ranged  time  and  again  all 
through  the  whole  catalogue  of  disability  and  punishment,  from  tbat  of 
a  mere  censure  to  execution  upon  tbe  block.  This  unlimited  power  in 
Parliament  in  tbe  matter  of  judgment  tbe  framersof  our  Constitution  in 
their  wisdom  thought  should  be  restricted,  and  while  as  to  the  persons 
who  sbouAd  be  impeachable  they  left  tbe  matter  where  tbe  commoti  law 
and  usages  of  Parliament  left  it,  as  to  judgment  they  limited  tbe  power  of 
the  Senate,  by  declaring  tbat — 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
and  disqualification  to  hold  and  eigoy  any  office  of  honor,  trust,  or  profit  under  tbe  United 
States. 

When,  therefore,  it  is  urged  that,  if  we  go  to  English  history  for  a 
definition  of  the  power  of  impeachment,  we  must  take  that  definition  in 
all  its  unlimited  range  as  to  the  form  and  character  of  judgment,  as  well 
as  to  the  persons  impeachable;  and  when,  for  the  purpose  of  casting  the 
veil  of  derision  upon  the  assumption  here  of  a  position  supposed  to  in- 
volve this  fatal  absurdity,  we  are  pointed,  with  an  air  of  triumph,  to  tbe 
headless  trunks,  the  pilloried  forms,  the  separated  quarters,  of  those  who 
have  fallen  beneath  the  cruel  judgments  of  impeachment  in  tbe  English 
Parliament,  it  is  enough  tbat  we  should  answer  in  the  language  of  tbe 
framers  of  tbe  Constitution,  who,  while  they  selected  that  which  was 
good  of  English  jurisprudence  in  tbe  matter  of  impeachment  and  incor- 
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porated  it  into  oar  fandamental  oliarter,  modified  and  corrected  that 
whidi  was  evil  in  reference  to  jadgment,  declared : 

JadgiD«nt  in  cases  of  impeachmeDt  shall  not  extend  further  than  to  removal  from  office,  and 
disqodification  to  hold  and  enjoy  any  office  of  honor,  trast,  or  profit  under  the  United  Stateg. 

The  power  to  disqaalify  from  holding  and  enjoying  office  does  not  de- 
pend necessarily  for  its  exercise  npon  the  power  to  remove  from  office. 
The  exercise  of  the  one  does  not  necessarily  draw  with  it  the  exercise 
of  the  other.  They  are  two  separate  and  distinct  disabilities  or  ponish- 
ments.  if  they  may  be  properly  termed  such,  and  not  dependent  in  their 
infliction  the  one  npon  the  other.  They  are  not  necessarily  oopnlative. 
They  may  be  di^'unctive  in  application. 

Bat  it  is  said  the  fourth  section  of  the  second  article  of  the  Gonstitu* 
tioD  has  an  important  bearing  npon  the  jurisdiction  of  this  court,  and 
while  there  is  quite  a  diversity  of  opinion  even  among  Senators  who  deny 
this  jarisdiction  as  to  the  precise  ofl^ce  of  this  section,  it  is  asserted  and 
serioQsly  contended  by  able  lawyers  of  the  Senate  that  the  only  grant 
of  power  to  the  Unitc^d  States  to  impeach  at  all  for  any  offense  is  one 
dimplioationj  resulting  from  the  language  here  used.  It  reads  as  follows : 

Tie  President,  Yice-Pref  ident,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  inopeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
mudemeanors. 

It  is  said  that  because  this  section  declares  that  the  Presideut,  Vice- 
President,  and  all  civil  officers  of  the  United  States  shall,  on  impeach- 
meDt for  certain  specified  offenses,  be  removed  from  office,  it  raises  a 
necessary  implication,  au  implied  grant  of  power  to  the  Federal  Govern- 
ment,  to  be  exercised  through  the  House  and  Senate,  to  impeach  and  try 
SQch  officers  fur  the  specified  oftenses,  and,  that  this  is  the  «ofe  jurisdic- 
tional grant  on  this  subject.    This  I  cannot  agree  to. 

It  is  contended,  furthermore,  that  the  sole  purpose  of  impeachment  is 
removal  from  office,  and  that,  therefore,  this  clause  of  the  Constitution 
limits  the  jurisdiction  of  this  Government  as  to  persons  in  cases  of  im- 
I)eachment  to  civil  officers  of  the  United  States  while  in  office.  It  is 
difficult  of  comprehension  how  it  can,  with  any  plausibility,  be  contended 
tiiattbe  sole  purpose  of  impeachment  is  removal  from  office,  when  the 
Constitution  in  terms  vests  in  the  discretion  of  the  Senate  the  power  to 
impose  upon  the  convicted  party  an  infliction  other  than  removal  from 
office,  and  one,  too,  more  terrible  in  its  character;  a  punishment  in  com- 
parison with  which  fine,  imprisonment,  the  pillory,  and  may  we  not  with 
propriety  say  death  itself,  would  seem  to  be  preferable.  For  an  Ameri- 
ca citizen,  who  has  been  honored  by  elevation  to  high  office,  who  has 
stood  in  the  temple  of  official  power,  whose  sword  has  been  drawn  in 
patriotism  and  wielded  with  honor  in  defense  of  his  countr}',  whose  am- 
bition may  have  led  him  to  in'asp  still  higher  at  the  reins  of  government, 
to  be  denuded  by  the  American  Senate,  in  the  presence  ot  over  forty 
millions  of  people,  of  all  the  rightsof  an  American  citisen,  in  so  far  as  they 
lelate  to  the  right  to  hold  and  enjoy  any  office  of  either  honor,  trust,  or 
profit  under  the  United  States,  is,  it  occurs  to  me,  to  suffer  upon  his 
part  a  humiliation,  a  punishment  if  you  please,  which  nothing  save  the 
secnrity  of  the  rights  of  the  whole  people,  the  integrity  of  the  nation, 
sod  an  honest  and  just  administration  of  public  affairs  would  seem  to 
jostify. 

The  sole  object  of  impeachment,  therefore,  is  not  merel  v  removal  from 
office:  and  while  the  purpose  is  not  so  much  the  punishment  of  the 
offenaer  as  the  protection  of  the  Government  and  the  people  against  the 
^eoaljty  of  dishonest  men  in  office,  still  the  framers  of  the  Oonstitution 
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evideutly  regarded  the  deprivation  ftom  holding  and  enjoying  office 
under  the  United  States  eqnally  important  to  the  ends  of  jostioe,  the 
correct  administration  of  public  affairs,  and  the  general  welfare  of  the 
Bepublic,  with  that  of  removal  from  office  of  a  dishonest  man.  But,  not- 
withstanding  the  enormity  of  this  penalty,  which  in  one  sense  seems  to 
be  little  else  than  pnnishment,  it  is  not  after  all  any  punishment  within 
the  meaning  of  that  term  as  used  in  criminal  jurisprndeuce.  Legal 
punishment  in  the  administration  of  criminal  law  is  that  which  in  some 
way,  either  to  a  small  or  large  extent,  affects  the  life,  liberty,  or  property 
of  the  citizen ;  and  this  does  neither.  It  operates  exclusively  upon  his 
political  rights,  and  no  deprivation  of  political  rights  of  the  citizen  in  our 
Government  is  ever  inflicted  as  a  punishment  of  the  offender,  but  solely 
as  a  means  of  protection  to  the  state.  The  framers  of  the  Constitution 
did  not  regard  it  in  the  nature  of  a  punishment,  and  they  therefore  pro- 
vided that — 

The  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  tii  1  judgment 
and  pnnishment,  according  to  law. 

As  stated  by  Mr.  Justice  Story — 

It  is  not  so  mach  designed  to  punish  an  offender,  as  to  secure  the  state  against  (p*os8  official 
misdemeanors.  It  touches  neither  his  person  nor  his  property,  but  simply  divests  him  of  his 
political  capacity. 

The  third  section  of  article  1  of  the  Constitution,  as  we  have  seen, 
vests  a  discretion  in  the  Senate  within  oert<ain  limits  as  to  the  extent  of 
the  punishment  to  be  inflicted.  This  discretion  is  not  taken  away  by 
the  fourth  section  of  the  second  article.  The  object,  doubtless,  of  this 
section  was  not  to  confer  jurisdiction  nor  yet  to  limit  that  jurisdiction 
already  granted  in  a  former  section,  but  rather  to  limit  the  tenure  of 
office;  not  to  impose  a  limitation  upon  the  power  of  the  court  in  refer- 
ence to  judgment,  but  rather  to  make  imperative  one  part  of  the  judg> 
ment  to  be  pronounced  in  a  case  where  the  offender  is  in  civil  office  at 
the  time  of  trial  and  conviction ;  that  is  to  say,  that  he  shall  in  such  a 
case  be  removed  from  office. 

Again,  the  terms  ^' civil  officers,"  as  used  in  the  fourth  section  of  the 
second  article,  neither  add  to  nor  take  from  the  scope  of  the  jurisdiction 
of  grant  in  the  second  and  third  sections  of  the  first  article.  The  power 
of  impeachment  we  have  seen  granted  in  the  clauses,  ^^  the  House  shall 
have  the  sole  power  of  impeachment  and  ^Hhe  Senate  shall  have  the 
sole  power  to  try  all  impeachments,''  is  limited  to  prosecution  for  official 
crime;  that  is  to  say,  f^r  offenses  committed  while  in  office  affecting 
public  matters.  Therefore,  all  persons  who  could  be  impeached  under 
our  Constitution,  even  although  the  fourth  section  of  the  second  article 
were  stricken  from  its  provisions,  must  be  or  have  been  officers  of  the 
Government,  and  must  be  charged  with  offenses  committed  while  in 
office  affecting  the  just  administration  of  public  affairs. 

The  honorable  Senator  from  Wisconsin  says,  in  substance,  if  the 
second  section  of  the  first  article  gives  jurisdiction,  then  the  fourth  sec- 
tion of  the  second  article  has  no  office ;  it  is  useless ;  its  insertion  in  the 
Constitution  was  upon  the  part  of  the  framers  mal  entendre.  The  answer 
to  this,  however,  is  that  without  this  section  the  vilest  enmiual  in  the 
highest  office  of  the  land,  impeached  by  the  House  and  convicted  by  the 
Senate  of  crimes  dangerous  in  the  extreme  to  the  well-being  of  the  Gov- 
emment,  might,  through  a  i^lse  sentiment  of  pity  or  error  in  judgment 
of  one  more  than  one-third  of  the  members  present  when  judgment  is 
pronounced,  retain  possession  of  his  office. 

The  fourth  section,  therefore,  of  the  second  article  performs  in  this 
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respect  a  high  fanction  in  disrobing  the  Seuate  of  all  discretion,  and 
oompelling,  ip^ojure^  removal  from  office. 

The  particular  location  in  the  Constitution  of  the  fourth  section  of  the 
second  article  should,  it  seems  to  me,  receive  consideration  in  giving 
construction  to  its  purpose.  If  we  hold  that  this  clause  is  jurisdictional, 
if  it  is  a  definition  of  the  powers  of  impeachment,  if  it  is  a  limitation 
QpoQ  the  persons  subject  to  impeachment,  or  of  the  offenses  for  which 
impeachment  will  lie,  then  indeed  must  we  agree  with  Mr.  Justice  Story 
in  saying : 

BjT  aome  ttrange  hwdYortooce  ibis  part  of  the  CoDstitution  bat  been  taken  from  its  natural 
eoBiiection,  and  with  no  fj^reat propriety  ranged  under  tbe  head  which  embraces  the  orc^ani- 
sttioD  and  rights  and  duties  of  the  ezecntive  department.  (Story's  Commentaries,  volume 
l,f788.) 

If,  however,  we  regard  it  not  as  conferring  jurisdiction,  not  as  limiting 
the  power  of  impeachment  either  as  to  pecson,  offense,  or  judgment,  but 
simply  as  a  limitation  upon  the  tenure  of  office  in  the  case  of  a  person  in 
civil  office  convicted  of  some  offense  included  in  tbe  designation,  ^^  treason, 
bribery,  or  other  high  crimes  and  misdemeanor^,"  then  we  are  at  once 
constrained  to  say  that  no  more  appropriate  place  could  have  been  found 
for  its  insertion  in  our  fundamental  law.  Had  it  been  intended  by  this 
daase  to  confer  jurisdiction  or  limit  the  power  of  jurisdiction,  either  as 
to  persons,  oflensen,  or  judgment,  why  not,  as  in  the  case  of  the  article 
conferring  and  limiting  judicial  power,  have  inserted  it  under  the  appro- 
priate h^d  of  the  grant  of  legislative  powers,  in  proximity  with  the 
clause — 

Tbe  House  shall  have  the  sole  power  of  impeachment  f 

The  fact  that  it  appears  under  the  general  head  of  matters  relating  to 
the  executive  department  of  the  Government,  placed  there  in  this 
model  production  of  the  century  by  men  so  eminent  for  appropriateness, 
style,  and  arrangement  as  were  its  framers,  is  an  item  not  to  be  over- 
looked in  giving  construction  to  its  language.  I  hold,  therefore,  that 
section  4  of  article  2  is  in  none  of  its  features  repugnant  to  the  general 
grant  of  power  in  article  1,  but  that  it  is  in  all  its  parts  harmonious  and 
consistent  with  all  former  clauses  of  the  Constitution  relating  to  the 
subject  of  impeachment ;  it  is  in  no  sense  a  jurisdictional  grant  of  power 
eiUier  expressly  or  by  implication,  nor  is  it  a  limitation  upon  the 
power  before  granted  either  as  to  persons  impeachable,  the  offenses  for 
which  they  may  be  impeached,  or  the  judgment  to  be  rendered ;  that  its 
meaning  is,  in  short,  simply  this,  nothing  more,  that  in  all  cases  of  im- 
peachmeat  of  a  person  who  is  a  civil  officer  at  the  time  of  trial  and  con- 
victioQ  for  any  offense  included  in  the  designation  ^^  treason,  bribery,  ' 
or  other  high  crimes  and  misdemeanors,"  the  persons  so  convicted  shall 
be  removed  from  office  j  and  if,  under  the  common  law  and  by  parlia- 
mentary usage  as  it  existed  at  the  formation  of  our  Constitution,  any 
other  persons  than  civil  officers  in  office  could  be  impeached  for  any 
offenseis,  whether  included  or  not  in  the  catalogue,  "  treason,  bribery, 
or  other  high  crimes  and  misdemeanors ; "  or  if,  under  that  law  and 
iisage,  civil  officers  could  be  im|)eached  for  any  offense  not  included  in 
that  catalogue  or  designation  of  offenses — and  these  are  questions  I  do 
not  decide — that  then  all  such  persons  as  to  such  offenses  can  be  im- 
peached under  our  Constitution  irrespective  of  section  4,  article  2,  and 
JQst  as  though  such  section  were  not  In  the  Constitution.        ~ 

Bat  it  is  asserted  by  some,  who  deny  jurisdiction  in  the  case  at  bar 
^ith  an  air  almost  akin  to  defiance,  that  the  universal  current  of  opinion 
of  American  commentators  is  to  the  effect  that  impeachment  would  not 
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lie  against  a  person  not  in  a  civil  office  of  the  United  States  at  the  time. 
And  especially  is  the  commentator  Story  relied  upon  as  conclusive  on 
the  question.  To  this  assumption,  and  in  opposition  to  it,  1  refer  to 
Eawle  on  the  Constitution,  section  801,  in  which  he  uses  this  lan- 
guage: 

From  the  reasons  already  fifivoD,  it  is  obvious  that  the  only  persons  liable  to  impeachment 
are  those  who  are  or  have  been  in  public  office. 

It  is  conceded  by  those  denying  jurisdiction  iu  this  case  that  this  in- 
deed is  an  exception  t  that  here  in  truth  is  one  American  commentator 
of  ability  as  a  writer  on  constitutional  law  who  holds  and  states  the 
opinion  unqualifiedly  that  persons  who  have  been  in  public  office  as  well 
as  persons  who  are  in  public  office  are  liable  to  impeachment  T  I  do  not 
understand  this  concession  to  have  been  made  by  any  either  of  the 
learned  counsel  for  the  defense  or  the  able  Senators  who  have  argued 
against  this  jurisdiction.  On  the  contrary,  it  is  contended  with  ear- 
nestness that  Mn  Bawle,  in  the  language  quoted,  did  not  mean  to  assert 
that  a  person  not  in  office,  but  who  had  been,  could  be  impeached.  And 
ill  this  attempt  to  show  that  he  did  not  mean  this,  but  did  mean  some- 
thing else,  the  reasons  given  are  diverse  and  sadly  in  antagonism  with 
certain  other  positions  t^ken  by  advocates  on  that  side  of  the  question. 
One  of  the  honorable  counsel  for  the  defense,  Mr.  Carpenter,  in  referring 
to  this  clause,  disposes  of  it  in  this  cursory  manner : 

Three  words,  **  or  have  been/*  are  all  they  claim  any  comfort  from  in  this  passage  from 
Rawle — an  instance  of  the  caution  of  a  writer  in  layinjj^  down  a  general  proposition  to  throw- 
in  here  and  there  qualifications  which  may  or  may  not  exist. 

An  argument  based  upon  the  limited  number  of  words  in  which  the 
capability  of  a  writer  on  constitutional  law  may  enable  him  to  state  his 
conclusions  is  one  hardly  calculated  to  add  to  the  professional  fame  of 
such  eminent  counsel  when  used  in  such  an  important  proceeding  as 
this.  The  question  is,  what  do  the  words  actually  used  mean,  with- 
out regard  to  the  number  of  words  employed  by  the  learned  commenta- 
tor! 

But  it  is  contended  by  others,  the  honorable  Senator  from  TSevr  Jer- 
sey, [Mr.  Frelinghuysen,]  the  honorable  Senator  from  New  York,  [Mr. 
Conkling,]  and  the  honorable  Senator  from  Wisconsin,  [Mr.  Howe,]  and 
perhaps  others,  that  what  Mr.  Bawle  meant  to  be  understood  as  saying  by 
this  language,  and  what  he  did  in  effect  say.  is  this :  That  from  the  rea- 
sons which  had  preceded  it  was  obvious  that  there  were  but  two  classes 
of  opinion  extant  in  reference  to  the  persons  that  could  be  impeached, 
the  one  being  to  the  effect  that  those  holding  civil  public  office  were  liable, 
and  the  other,  which  included  both,  namely,  those  ^^  who  are  or  have 
been  in  public  office."  It  seems  to  me,  from  a  careful  reading  of  the 
clause,  giving  to  each  word  its  legitimate  office,  it  may  with  much  pro- 
priety be  said  that  it  is  obvious  that  such  a  construction  is  illogical, 
unwarranted,  and  unsound ;  besides.  Judge  Story,  upon  whose  state- 
ment so  much  stress  is  laid  in  opposition  to  this  jurisdiction,  cites  Mr. 
Kawle  as  one  commentator  who  held  to  the  doctrine  that  those  who 
have  been,  as  well  as  those  who  are,  in  public  office,  are  liable  to  im- 
peachment. '  In  referring  to  this  language  of  Mr.  Bawle,  Judge  Story, 
section  801,  uses  this  language : 

A  learned  commentator  seems  to  have  taken  it  for  mnted  that  the  liability  to  impeach- 
ment extends  to  all  who  have  been,  as  weU  as  to  all  who  aro,  in  public  office. 

In  the  opinion,  therefore,  of  Justice  Story,  Mr.  Bawle,  so  fiir  from 
failing  to  commit  himself  upon  the  question,  and  so  far  from  merely 
stating  the  two  classes  of  opinions  that  prevailed,  and  which  alone  for 
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obvioas  reasous  oonld  by  any  possibility  obtain  in  reference  to  this  sub- 
ject, had  employed  such  language  as  showed  that  he  had  taken  it  for 
graoted  ^^  that  the  liability  to  impeachment  extends  to  all  who  have 
been,  as  well  as  to  all  who  are,  in  public  office.'' 

It  must  be  conceded,  therefore,  willingly  or  otherwise,  for  whatever 
it  is  worth,  tbaX  Mr.  Bawle,  in  his  Commentaries  on  the  Constitution, 
asserted  the  doctrine  unqualifiedly — and  he  was  a  strict  constructionist — 
that  nnd^  the  Constitution  all  persons  who  have  been,  as  well  as  all 
who  are,  in  public  office,  are  liable  to  impeachment  for  impeachable 
offenses  committed  while  in  office.  And  cau  it  be  said,  even  after  all 
Hmx  is  claimed  from  Judge  Story's  opinion  on  this  subject,  that  he 
(Story)  joins  issue  with  Mr.  Bawle  in  this  opinion  t  Will  it  be  con- 
tend^ in  the  face  of  what  I  am  about  to  quote  from  Mr.  Story  that  he 
ever  at  any  time  asserted  that  the  contrary  of  what  Mr.  Bawle  stated 
was  the  true  doctrine  t    Most  certainly  not. 

After  referring  to  the  several  clauses  of  the  Constitution  bearing  upon 
the  subject  of  impeachment,  and  after  stating  in  reference  to  one  clause 
Uiat  80  and  so  appears  to  be  the  case,  and  in  reference  to  another  that 
"  it  would  seem  to  follow  "  that  so  and  so  were  true,  he,  Judge  Story, 
coDclndes  and  dismisses  the  whole  subject  in  section  805  in  these  words : 

It  it  not  iDtanded  to  ezprMs  aoj  opinion  in  tboae  eommentaries  m  to  which  it  the  troe  ex- 
positioQ  of  the  Conctitntion  on  the  pointe  ahove  cited.  They  *re  brought  before  the  learned 
reeder  es  nuUters  still  gmkjudie^t  the  final  decision  of  which  may  be  reasonably  left  to  the 
high  tribunal  constituting  the  court  of  impeachment  when  the  occasion  shall  arise. 

Justice  Story,  therefore,  does  not  decide  the  question ;  he  does,  if  we 
may  take  him  at  his  own  word,  not  even  so  much  as  ^*  express  any  opin- 
ion "  in  his  Commentaries  ^'  as  to  which  is  the  true  exposition  of  the  Con- 
stitution "  in  reference  to  the  very  questions  which  to-day  separate  in 
opinion  and  judgment  the  members  of  this  Senate.  On  the  contrary, 
be,  unlike  Bawle,  who  decided  the  controversy,  simply  brings  it  ^*  before 
the  learned  reader  as  a  matter  still  subjudicej  still  under  consideration," 
and  one  which  in  his  judgment  should  be  reasonably  left  to  this  high 
tribunal  for  final  decision  when  the  occasion  might  arise.  That  occasion 
has  at  last  arisen,  and  here  and  now  the  great  question  must  be  forever 
settled.  For  nearly  a  century  it  has  been  $ub  judioe  by  American  com- 
mentators and  the  American  bar ;  diverse  opinions  have  been  held  and 
expressed,  it  is  true,  and  now  it  is  for  the  first  time  before  the  proper 
tribunal  for  adjudication.  What  has  been  subjudice  for  nearly  one  hun- 
dred years  must  for  all  future  time  be  res  judicata. 

It  has  been  suggested  that  if  the  impeachment  by  the  House  had 
taken  place  prior  to  the  act  of  resignation^  that  then  the  case  would  be 
different,  upon  the  principle  that,  jurisdiction  having  attached,  the  Sen- 
ate coald  proceed  to  try.  The  view  I  take  of  the  Constitution  renders  it 
unnecessary  that  I  should  pass  upon  this  question.  I  cannot  conceive, 
however,  that  it  would  make  the  slightest  difference  in  any  possible 
view  of  the  case  in  so  far  as  the  jurisdiction  of  the  Senate  to  try  is  con- 
cerned. 

If  the  construction  contended  for  by  those  who  deny  this  jurisdiction 
is  correct;  if  to  confer  jurisdiction  the  accused  must  be  a  civil  officer; 
if  the  sole  purpose  of  impeachment  is  removal  from  office ;  and  if  no 
judgment  in  impeachment  can  be  rendered  except  there  is  included  in 
it,  and  as  a  part  of  it,  removal  ftt>m  office,  then  it  follows  as  a  legal  and 
logical  sequence  that  a  resignation  even  after  the  conclusion  of  the  trial, 
3Qd  before  judgment  pronounced,  would  oust  the  jurisdiction  of  the 
Senate,  prevent  any  judgment  whatever  from  being  rendered,  the  whole 
proceeding  would  abate,  the  accused,  though  perhaps  covere<l  with  the 
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infamy  of  his  crime,  would  go  forth  a  free  mao,  with  the  right,  provided 
he  conld  through  a  repetition  of  his  crime,  or  otherwise,  command  the 
power,  to  receive  a  new  commission  the  next  day,  only  to  be  surrendered 
perhaps  after  another  trial  by  impeachment,  in  time  to  again  defeat  the 
judgment  of  the  Senate.  Any  construction,  however,  of  our  fundamen- 
tal law  that  would  make  such  a  course  possible ;  that  would  make  the 
whole  constitutional  power  of  impeachment  liable  to  suspension  at  the 
will  of  the  accused  criminal ;  that  would,  as  it  unquestionably  does  in 
effect,  practically  destroy  this  protection  to  the  Government  against  the 
evil  practices  of  dishonest  men  who  are  in  office  and  of  others  who  have 
been  and  may  be  again,  is  to  my  mind  unreasonable,  illogical,  danger- 
ous to  the  best  interests  of  the  Oovemment,  and  unwarranted  either  by 
its  letter  or  spirit. 

The  fact  that  the  Constitution  empowers  the  Senate  to  disqualify,  as 
well  as  remove  from  office,  would,  it  seems;  be  a  perfect  answer  to  the 
assumption  that  the  sole  purpose  of  impeachment  is  the  removal  from 
office.  To  prevent,  therefore,  in  the  discretion  of  the  Senate,  a  retnm 
to  office  of  one  who  had  proved  unworthy  while  in  office,  to  the  extent 
of  committing  an  impeachable  offense,  was  evidently  regarded  as  a 
means  of  protection  to  public  liberty,  so  necessary  to  the  guardianship 
of  the  high  interests  of  the  State  as  to  secure  for  it  a  place  in  explicit 
terms  in  our  fundamental  law.  To  place  upon  the  Constitution,  there- 
fore, such  construction  as  would  make  it  possible  for  a  great  public 
offender,  by  the  simple  voluntary  act  of  resignation,  to  evade  this  part 
of  the  penalty,  and  thus  trample,  unchecked  and  defiantly,  upon  one  of 
the  great  constitutional  protections  with  which  the  rights  and  liberties 
of  the  whole  people  are  surrounded,  is,  it  seems  to  me,  to  cast  a  libel 
upon  the  wisdom,  the  intelligence,  the  legal  learning  of  the  men  who 
made  the  Constitution. 

While  to  the  President  was  given  the  power  to  grant  reprieves  and 
pardons  for  offenses  against  the  United  States,  an  exception  was  made 
in  cases  of  impeachment.  This  is  the  '^  unpardonable  sin"  of  the  Con- 
stitution. So  dangerous  was  the  commission  of  an  impeachable  ofibnse 
regarded  by  the  framers  of  the  Constitution  to  the  vitality  and  purity  of 
the  life  of  our  body-politic,  that  the  offender  is  placed  forever  beyond 
the  reach  of  restoration  through  executive  clemency ;  and  yet  will  it  be 
said  that  the  criminal  himself,  after  polluting  the  official  robe  and  taint- 
ing the  public  virtue  by  his  own  official  crime,  can  evade  the  penalties 
of  the  Constitution  and  batter  down  the  safeguards  of  the  nation  by 
quietly  surrendering  his  office?  Can  he  thus  pardon  his  own  offense 
before  conviction  t  I  cannot  accept  a  construction  so  fatal  in  its  results 
to  the  very  existence  of  the  power  of  impeachment  incorporated  in  the 
Constitution. 

I  am  clear,  therefore,  in  my  conviction  that  the  true  theory  of  the 
Constitution  in  respect  of  the  power  of  impeachment  was  declared  by 
Ex-President  John  Quincy  Adams  in  the  national  House  of  Representa- 
tives in  1846,  when,  in  speaking  of  this  power,  he  used  the  following 
language : 

And  here  I  take  occasion  to  say  I  differ  from  gentlemen  who  have  stated  that  the  daj  of 
impeachment  has  passed  by  the  Constitution  from  the  moment  the  pnblic  office  expires.    I 
hoM  no  snch  doctrine.    I  hold  myself,  so  long  as  I  have  the  breath  of  life  in  mj  body, 
amenable  to  impeachment  by  this  Honse  for  anything  I  did  during  the  time  I  held  any  pub- 
lic office. 

And  when  interrupted  by  Mr.  Bailey,  of  Virginia,  with  a  criticism  in 
the  shape  of  the  following  interrogatory :  '^  Is  not  the  judgment  in  case 
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of  impeachment  removal  from  office  F  theolil  man  eloqaent — the  veteran 
statesman  of  foar-score  years — responded  as  foliows : 

And  disqnalificalion  to  bold  way  office  of  honor,  trust,  or  profit  undor  the  United  States 
forarer  saerward— •  paoishment  mach  rreater,  in  mjr  opinion,  thmn  removal  from  office.  It 
cliDgs  to  a  man  as  long  as  be  lives ;  and  if  any  pabfic  officer  ever  pat  himself  in  a  position 
to  be  tried  bj  impeachment,  he  wonld  have  very  little  of  m j  food  opinion  if  be  did  not 
think  ^BsqnaliBeanon  from  holding  office  for  life  a  more  seTore  panishmeat  than  mere  reroora^ 
firDB  office.  I  bold,  therefore,  that  evenr  President  of  the  United  States,  every  Secretary  of 
State,  every  officer  impeachable  bv  the  laws  of  the  country,  is  as  liable  twentv  years  after 
his  office  expired  as  he  is  while  he  continnes  in  office.    (Congressional  Globe,  April  13, 

\m,) 

Bat  it  is  said  if  in  tbis  case  the  Senate  should  take  jurisdiction  it  opens 
a  door  so  wide  that  ex-officials  who  have  years  ago  retired  from  office 
will  be  dragged  from  their  homes  in  private  life  and  placed  apon  trial 
before  a  political  tribunal  for  alleged  official  offenses ;  that  it  will  estab- 
lish a  role  of  construction  for  the  several  States  that  may  operate  prac- 
tically in  the  same  way,  to  the  detriment  of  the  administration  of  pub- 
lic jastice  and  the  deprivation  of  private  rights.  As  a  preventive 
against  abuse  in  tbis  direction  may  we  not  with  perfect  composure  rely 
apon  that  sense  of  justice  and  propriety  which  must  be  presumed  to  ex- 
ist at  all  times  and  under  all  circumstances,  whether  under  one  admin- 
istration or  another,  in  the  national  House  of  Representatives  and  in  the 
honses  of  representatives  of  the  several  States  T  May  we  not  with  per- 
fect confidence,  trust  to  their  sound  discretion  for  protection  against  pro- 
ceedings by  impeachment  for  offenses  that  are  venial  in  their  character, 
and  those  that  have  been  condoneil  by  the  lapse  of  time  or  pardoned  $uh 
tUmtio  by  a  generous  people  ?  The  fact  that  in  our  whole  history  of 
nearly  one  hundred  years  since  the  adoption  of  the  (constitution,  there 
have  been  but  six  impeachments  of  persons  tn  offiecj  would  seem  to  war- 
rant the  conclusion  that  no  abuse  of  this  great  power  will  be  indulged  in 
hereafter  by  any  succeeding  House  of  Representatives 

Holding,  therefore,  to  these  views  as  to  the  nature  and  extent  of  the 
power  of  this  Oovemment  in  the  matter  of  impeachment,  it  follows  that 
the  i^ea  of  the  respondent  to  the  jurisdiction  of  the  Senate  must  be  over- 
roled,  and  he  cited  to  answer  to  the  merits  of  the  articles  of  impeach- 
ment. 
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Delivered  May  24, 1876. 

Mr.  MoBBiLL,  of  Vermont  Mr.  President,  I  shall  make  no  attempt  to 
present  an  argument  here,  but  merely  to  give  very  briefly  the  conclusions, 
with  some  reasons  therefor,  which  I  have  arrived  at  after  as  impartial 
a  consideration  of  the  grave  questions  involved  as  I  have  been  able  to 
hestow.  I  am  not  eager  to  convince  others,  and  if  I  were,  I  know  of  no 
one  eager  to  be  convinced.  If  the  cabinet  of  Mr.  Pitt  differed  both  about 
the  impeachment  of  Warren  Hastings  and  about  dropping  the  impeach- 
ment as  a  question  of  policy,  it  is  not  strange  that  Senators  should  differ 
hereabout  the  impeachment  of  the  late  S^retary  of  \\'ar  as  a  question 
of  power.  I  shall  claim  n^  more  charity  for  my  own  opinion  than  I 
cheerfully  concede  to  that  of  others. 

As  often  repeated  as  they  have  been,  I  (*an  hardly  make  myself  under- 
stood without  reciting  all  of  the  words  relating  to  impeachment  con- 
taioed  in  the  Constitution  : 
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The  House  of  Representatives    *    *    *    shall  have  the  sole  power  of  impeachment.   (Ar 
tide  1,  section  2.) 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  aitUn^  for  that  pur- 
pose they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  Btatee  is  tried, 
the  Chief-Justice  shall  preside ;  and  no  person  shall  be  convicted  without  the  concurrence  of 
two-thirds  of  the  members  present   (Article  1,  section  3.) 

Judgement  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  party  convicted  shall  neverthelees  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  according  to  law.     (Article  J,  section  3.) 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes 
and  misdemeanors.   (Article  2,  section  4.) 

The  President  *  •  *  shall  have  piower  to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of  impes^ment.   (Article  2,  section  2.) 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury.  (Article  3,  sec- 
tion 2.) 

These  embrace  all  there  is  opoo  the  subject.  It  must  in  all  fairness 
be  conceded  that  these  proviHlons  should  be  construed  to  mean  no 
more  and  no  less  than  the  words  employed  conveyed  at  the  time  in 
the  country  from  which  they  were  borrowed,  except  so  far  as  the  pro- 
visions themselves  were  directly  modified  and  restrained.  If  for  no 
other  purpose,  the  common  law  may  be  resorted  to  at  least  to  obtain 
the  real  significance  of  the  legal  terms  used  in  the  Constitution,  and 
with  as  much  authority  as  the  English  classics  may  be  for  the  correct 
usage  of  other  words  in  our  language.  Even  conceding  that  the  com- 
mon law  gives  no  additional  constitutional  power,  it  will  yet  interpose 
against  an  erroneous  definition  or  any  curtailment  of  the  meaning  of  its 
phrases. 

The  case  before  us  arises  upon  the  presentation  by  the  House  of  £ep- 
resentatives  of  articles  of  impeachmeqt  against  General  William  W.  Bel- 
knap, late  Secretary  of  War,  who  pleads  that  he  resigned  his  oflSce  a 
short  time  before  and  on  the  same  day  the  articles  were  moved  in  the 
House,  and  therefore  is  not  liable  to  impeachment.  Under  the  apt  and 
thoroughly  defined  phrases  of  the  Constitution,  and  under  the  circum- 
stances as  stated,  the  question  pending  is :  Has  the  Senate  jurisdiction  f 

At  this  point,  the  question  as  to  the  guilt  or  innocence  of  the  respond- 
ent is  in  no  way  concerned,  and  therefore  the  limitations  as  to  the  final 
judgment  of  this  court,  or  the  consequences  which  may  follow,  are  not 
matters  for  our  present  consideration.  Nor  does  it  affect  the  case  at 
this  or  any  other  stage  that  he  may  be  tried  and  punished  in  the  crim- 
inal court  according  to  law.  That  is  an  incident  which  may  follow  any 
and  all  impeachments.  It  may  be  more  important,  however,  that  we 
should  preserve  the  Constitution  in  that  full  but  unexaggerated  force 
and  in  that  entire  symmetry  with  which  it  left  the  hands  of  the  orig- 
inal framers,  and  a  refusal  by  the  Senate  to  exercise  powers  actually 
conferred,  if  they  have  been  conferred,  denying  the  right  of  the  House 
to  impeach  an  officer  who  has  resigned,  would  go  far  toward  establishing 
a  precedent  that  might  practically  destroy  the  efficacy  of  all  future  im- 
peachments, and  that  in  cases  possibly  much  more  fiagraut  and  impor- 
tant than  the  one  now  presented.  Is  this  to  be  the  last  case  to  appear 
in  our  history  t  Are  we  to  make  a  breach  in  the  Constitution  for  the 
noiseless  retreat  of  a  whole  class  of  the  greatest  official  criminals  T 

As  it  seems  to  me,  from  a  common-sense  view — and  I  speak  with  much 
diffidence — the  points  most  deserving  attention  are : 

First,  has  the  House  of  Eepresentatives  the  power  to  impeach  f 

Second,  has  the  Senate  the  power  to  try  impeachments? 

Third,  is  the  identity  of  the  person  proposed  to  be  impeached  by  the 
House  of  Representatives  established  ! 
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• 

Fourth,  is  the  offense  charged  in  the  articles  of  impeachment  an  im- 
peachable offense  f 

Upon  these  points  there  is  no  doubt  suggested  in  any  quarter,  and 
they  must  all  be  answered  affirmatively. 

The  next  point  in  the  case  presents  the  only  difficulty;  that  is  to 
say: 

Fifth,  is  the  late  Secretary  of  War,  having  resigned,  now  impeach- 
able f 

There  is  no  misdescription  of  the  person  charged,  no  imputed  or  fatal 
blander  as  to  the  forms  of  procedure  by  the  prosecutors,  and  no  doubt 
that  the  case  is  before  the  proper  tribunal;  but  the  narrow  question  still 
remains  unanswered:  Is  the  late  Secretary  of  War  entitled  to  escape 
all  the  perils  of  impeachment  by  his  swift  resignation  ?  Can  he  solely 
by  his  own  act  defeat  our  jurisdiction  t  Or,  if  convicted,  will  his  volun- 
tary removal  from  office  necessarily  relieve  him  from  any  further  pen- 
alty t  The  penalty,  if  convicted,  could  not  be  less  than  removal  from 
office  and  might  be  much  more.  Disqualification  for  all  future  time 
might  follow  conviction,  if  a  judgment  so  severe  should  be  held  to  be 
merited;  buttheire  can  be  no  conviction  whatever  if  the  guilty  party 
can,  as  soon  as  he  quits  office,  by  resignation  or  otherwise,  escape  juris- 
diction. If  the  Constitution  is  to  be  interpreted  so  as  to  giVe  meaning 
and  scope  to  all  its  parts,  if  we  are  not  by  otit  decisibn  of  this  case  to 
virtually  wipe  out  forever  the  whole  power  of  impeachment  or  to  trans- 
form it  into  a  barking  power  that  is  never  to  bite,  it  must  be  held,  as  it 
appears  to  me,  that  the  words  '^  all  civil  officers  of  the  United  States,'' 
even  if  held  to  be  jurisdictional,  which  is  at  least  doubtfol,  cover  thos6 
who  have  as  such  committed  impeachable  offenses  whether  in  office  or 
not  at  the  moment  of  impeachment,  and,  if  in  office,  tkey  must  be  re- 
moved. This  interpetation  would  certainly  appear  to  be  entirely  just, 
entraps  no  innocent  man,  shields  no  guilty  man,  and  is,  so  far  as  I  know, 
in  harmony  with  all  the  ideas  of  impeachment  current  at  the  date  of  the 
adoption  of  the  Constitution  and  exactly  correspondent  with  the  lan- 
guage of  our  earliest  as  well  as  of  the  latest  penal  statutes,  including 
the  revised  code,  which  are  held  to  make  officers  accountable  for  their 
misdeeds  though  they  may  have  ceased  to  hold  any  office.  If  by  resign- 
ing a  guilty  civil  officer  may  escape  impeachment,  the  same  door  is  open 
for  escape  from  a  criminal  indictment. 

It  is  not  now  contended  anywhere  that  a  private  citizen,  however 
guilty  of  high  crimes,  while  holding  no  office  under  the  United  States, 
is  liable  to  impeachment ;  and  now,  if  an  officer  guilty  of  high  crimes 
may  by  resignation  of  his  office  escapd,  as  has  been  contended,  then 
neither  private  citizens  nor  officers,  except  at  their  own  will,  can  be  here- 
after subjected  to  impeachment.  The  Constitution  has  no  more  surely 
farnisbed  an  excuse  for  the  former  than  the  latter  will  surely  furnish  for 
themselves.  And  thus  the  great  remedy  of  impeachment  ^^for  treason, 
bribery,  and  other  high  crimes  and  misdemeanors"  of  all  United  States 
civil  officers,  so  industriously  planted  in  so  many  different  places  of  the 
Constitution,  would  be  torn  out  by  the  roots  and  thrown  like  a  worth- 
less weed  away.  All  of  the  carefully  adjusted  machinery  about  a  con- 
viction by^not  less  than  two-thirds  of  the  Senators  present  and  on  oath, 
about  a  further  trial  and  punishment  according  to  law,  about  removal 
from  office  and  disqualification  to  hold  and  enjoy  any  office,  becomes 
almost  a  mockery  in  the  face  of  the  unedited  proviso  which  the  counsel 
for  the  respondent  now,  in  effect,  ask  us  to  affix  thereto,  namely :  ift»m 

Provided,  Hat  tlie  Senate  sball  sot  entertainn  jrigdiction  in  the  case  of  any  civil  officer 
23  B 
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afi^inst  whom  articles  of  impeachment  may  be  presented  if  he  shall  promptly,  or  at  any  time, 
tender  a  resignation  before  final  judgment.   . 

If  the  framers  of  the  Constitntion  had  only  ingrafted  thereon  snch  a 
proviso,  it  woald  have  snperseded  the  necessity  of  all  other  safeguards 
against  extreme  penalties  upon  the  acensed,  and  saved  nrnch  labored 
commentary.  The  pardoning  power  of  the  President  in  all  cases  of  im- 
peachment was  taken  away  ;  but  if  resignation  snatches  away  all  jaris- 
diction,  then  a  power  too  great  to  be  intrusted  to  the  President  was  taken 
away  only  to  be  given  to  the  party  impeached,  from  whom  the  power  to 
resign  was  not  taken  away. 

No  very  substantial  reason  has  been  offered  why  official  treason,  brib* 
>ery,  and  other  high  crimes  and  misdemeanors  should  be  outlawed  at  the 
«nd  of  an  official  term  or  by  a  resignation.  Debts  and  petty  crimes  are 
very  properly  subjected  to  some  limitation ;  but  a  crime  of  snch  magni- 
tude as  to  be  worthy  of  a  trial  by  this  court  ought  not,  as  it  appears  to 
me,  to  be  subject  to  the  plenaiy  indulgence  of  a  statute  of  limitations, 
or  to  a  day  of  jubilee*  There  is  no  limitation  in  the  Constitution  upon 
this  subject  whatever ;  none  has  been  cited  under  English  precedents ; 
and  no  attempt  at  limitation  by  statute  laws  to  patch  the  Constitution, 
even  if  the  power  had  been  given  to  patch,  is  likely  ever  to  be  proposed ; 
and  it  would  seem  to  be  a  matter  of  too  great  importance  to  be  inter- 
jected into  the  Constitution  at  this  late  day  by  construction  or  by  a  re- 
fusal to  try  a  case  because  it  was  begun  two  hours  too  late. 

If  it  be  said  that,  by  assuming  jurisdiction  in  a  case  like  the  present, 
a  door  will  be  left  ajar  by  which  partisan  oppression  and  abuse  will  ulti- 
mately creep  into  and  pollute  our  history  by  great  examples  of  judicial 
tyranny,  it  is  to  be  observed  that  all  granted  powers  are  open  to  the 
same  objection — those  conferred  upon  the  President,  or  upon  the  jadi- 
ciary,  or  upon  Congress;  and  no  power  granted  has  been  more  carefaUy 
guarded  than  the  power  of  impeachment.  The  risk  of  abuse  through 
a  popular  government  is  no  greater  when  exercising  the  power  of  im- 
peachment than  in  many  other  directions.  To  distrust  it  here  is  to  dis- 
trust it  everywhere.  A  jury  of  twelve  men  is  trusted  in  any  part  of  the 
country  to  try  the  most  momentous  issues  among  men  of  life  and  for- 
tune ;  and  can  it  be  imagined  that  the  Senate  of  the  United  States,  com- 
posed of  men  supposed  in  some  degree  to  represent  the  virtues  and  dig- 
nity, the  intelligence  and  discretion,  of  thirty-eight  States,  is  a  tribunal 
unfit  to  be  trusted  to  try  issues  of  fact  upon  which  the  power  ever  again 
to  hold  office  on  the  part  of  the  convicted  party  must  be  the  utmost  limit 
of  their  verdict  f 

The  honor  and  conscience  of  the  Senate  will  not  permit  this  trial  to 
degenerate  into  argumentation  merely  for  victory  on  the  part  of  any  of 
its  members,  nor  should  the  Senate  be  less  free  than  the  House  of  Rep- 
resentatives has  been  from  the  imputation  of  a  division  on  the  line  of 
political  sentiment  in  the  determination  of  a  vital  question  of  constita- 
tional  law.  It  is  to  be  decided  impartially,  each  Senator  for  himself 
alone,  whether  the  decision  clashes  with  that  of  any  others  or  not,  and, 
if  decided  rightly,  no  one  need  care. 

The  speculations  of  learned  men  upon  different  sides  have  been  indus- 
triously cited,  and  the  weight  of  such  authority  to  guide  us  has  no  such 
preponderance  as  to  entitle  it  to  control  our  judgment  in  this  the  first 
case  practically  arising  for  our  decision.  The  unanimous  opinion  of  the 
House  of  Representatives  in  favor  of  jurisdiction  cannot  be  wholly  set 
aside  as  of  no  value.  The  popular  branch  of  the  Government  has  an 
interest  as  deep  and  abiding  in  the  true  interpretation  of  the  powers 
relating  to  impeachment,  whatever  may  be  the  present  political  creed  of 
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the  majority,  as  the  Senate  itself,  and  it  cannot  be  8npi>o»ed  that  it  has 
now  or  ever  can  have  any  motive  for  a  latitudinarian  construction  of 
the  Constitation  on  this  subject. 

We  have  jurisdiction  most  assuredly  for  offenses  committed  by  civil 
officers.  The  question  as  to  any  other  officers  is  not  now  before  us.  To 
say  that  a  person  might  be  a  civil  officer  for  all  the  purposes  of  com- 
mitting the  offense  and  then  in  a  moment  after  not  be  for  the  purposes 
of  trial  and  conviction  would  be,  if  I  may  be  allowed  to  say  so,  a  stn- 
pendoos  assumption  unwarranted  by  any  attribute  of  common  sense. 
Id  plain  English,  and  not  encumliered  by  the  dust  and  mold  of  anti- 
qaated  authority,  nor  by  the  thick  embroidery  of  later  impassioned 
rhetoric,  the  words  *'  civil  officers  "  must  be  held  to  mean  civil  officers 
at  the  time  of  committing  the  offense.  The  remedy  reaches  these  from 
the  highest  to  the  lowest,  and  upon  conviction  judgment  is  not  confined 
to  removal  from  office,  that  being  the  smallest  part  of  the  remedy.  This 
is  not  a  strained  view  of  the  law  and  presents  no  terrors  save  to  those 
guilty  of  high  crimes  and  misdemeanors  in  office.  The  people  have  a 
right  to  this  remedy  unabridged. 

The  alternative  presented  looks  to  me  far  more  formidable,  and  that  is, 
to  leave  all  officers  of  the  United  States  at  liberty  to  burrow  in  corrup- 
tion, to  betray  the  honor  and  the  highest  interests  of  their  country,  sell 
jostice,  to  accept  bribes,  to  embezzle  the  public  funds,  and  then,  after 
destroying  the  records  of  guilt,  if  that  be  possible,  and  suborning  the 
witnesses  through  their  ill-gotten  gains,  they  can  resign  and  defy  all 
the  remedies  provided  through  the  dead  forms  of  impeachment  That 
woald  l>e  <'  played  out,"  as  a  red-handed  murderer  in  New  York  recently 
said  about  hanging.  I  cannot  believe  in  any  construction  of  the  Con- 
stitation  that  will  leave  it  in  so  crippled  a  condition  and  so  absolutely 
at  the  mercy  of  those  against  whom  its  sharpest  provisions  are  pointed 
and  who  may  be  the  very  chiefest  of  offenders. 

The  doctrine  of  resignation  and  avoidance,  so  far  as  I  am  able  to  com- 
prehend it,  fritters  away  all  the  power  there  is  of  real  substance  in  the 
Constitution  relating  to  impeachments,  and,  if  it  shall  prevail,  the  torn 
shreds  of  that  power  will  hang  dangling  in  the  air  as  a  mere  scare-crow, 
bnt  scaring  nobody. 

Upon  one  side  of  the  argument  it  is  claimed  that  there  is  great  danger 
in  pNcrmitting  trials  by  impeachment  for  offenses  committed  while  in 
office  after  the  person  no  longer  holds  office ;  but  is  it  not  clear  that  a 
person  out  of  office  will  be  most  unlikely  to  excite  the  undeserved  ani- 
mosity and  vengeance  of,  or  be  pursued  by,  any  great  party  in  the  pleni- 
tude of  its  power  or  when  holding  the  majority  required  for  a  success- 
fal  impeachment  in  both  houses  of  Congress  t  If  this  is  not  wholly  an 
imaginary  danger  it  would  seem  to  be  set  at  rest  by  the  fact  that  no 
sach  merely  politically- malicious  prosecution,  even  in  times  of  the  great- 
est party  heat,  has  ever  occurred.  And  this  fact  by  no  means  shows,  as 
has  been  contended,  that  the  power  to  prosecute  officers  after  they  have 
laid  down  their  offices  does  not  exist  and  is  not  ready  on  any  proper 
occasion  to  be  called  forth  in  full  vigor.  A  long  period  has  elapsed 
since  any  declaration  of  war  has  been  made  by  Congress,  and  yet  it  will 
not  be  said  that  Congress  has  not  the  power  to  declare  war.  The  non- 
Qse  of  a  power  does  not  abrogate  it,  nor  necessarily  even  make  it  obso- 
lete, but  rather  tends  to  show  that  it  is  not  liable  to  abuse. 

Upon  the  other  side  it  is  intimated  that  a  person  actually  in  office  may 
be  impeached  for  offenses  prior  even  to  his  acceptance  of  office.  Would 
not  that  be  the  most  dangerous  doctrine  which  could  under  any  circum- 
stances be  established  f    Offenses  which  the  people  had  forgiven  by 
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popular  election,  offenses  of  youth  fully  condoned  by  years  of  exemplary 
life,  might  be  dragged  forth  by  partisan  hatred  and  malignity  in  order 
to  drive  persons  from  ofGuce  and  give  the  spoils  to  the  victors.  I  cannot 
be  mistaken  in  the  belief  that  this  is  more  than  an  imaginary  danger. 

I  have  thus  frankly  given  my  own  opinions  without  attempting  to 
answer  those  just  as  sincerely  entertained  by  others.  In  the  present 
case,  those  who  deny  jurisdiction  generally  appear  to  occupy  the  ground 
that  officers  may  be  impeached  for  offenses  committed  as  private  citi- 
zens, bnt  that  we  may  not  impeach  private  citizens  for  offenses  commit- 
ted as  officers.  To  me  the  logic  of  the  Constitution  indicates  precisely 
the  reverse.  To  hold  otherwise  will  place  the  heavy  responsibility  upon 
the  present  Senate  of  cutting  down  the  much-dreaded  constitutional 
power  of  impeachment  for  corruption  in  office  to  the  insignificant  pro- 
portions of  merely  removal  from  office,  and  that  to  be  obtained  by  the 
cowardly  and  conscience-stricken  resignations  of  the  offenders.  That 
is  a  responsibility  which,  for  one,  I  am  not  ready  to  assume.  We  are 
responding  to  a  prosecution  begun  by  the  House  of  Bepresentatives  in 
the  name  of  all  the  people  of  the  Unite<l  States,  and  it  cannot  be  evaded 
as  a  gusty  and  unmeaning  formula,  but  must  be  treated  as  one  of  the 
weightiest  matters  which  can  arise  under  our  fbrm  of  Government,  not 
to  be  overcome  by  hair-splitting  objections  sometimes  resorted  to  in 
pleas  of  abatement,  and  which  have  no  relation  to  the  merits  of  procedare 
or  the  merits  of  the  case  on  trial. 

I  conclude  by  reiterating  my  previous  statement  that  the  words  ^*  all 
civil  officers  of  the  United  States  "  must  be  construed  to  cover  those 
who  have,  as  such  officers,  committed  impeachable  offenses,  whether  in 
office  or  not  at  the  moment  of  impeachment.  Without  snch  a  constrac- 
tion  the  potent  remedy  of  impeachment  under  the  Constitution  for  of- 
ficial corruption  will  hereafter  become  extinct,  and  its  downfall  will  bear 
the  date  of  1876. 

Sincerely  entertaining  these  views,  I  must  vote  in  the  direction  to 
which  they  point. 


OPINION  OF  MR.  EATON. 

Delivered  May  24, 1876. 

Mr.  Eaton.  I  should  have  contented  myself  with  a  silent  vote  upon 
the  matter  now  before  the  Senate,  were  I  not  in  a  position  antagonistic 
in  opinion  to  distinguished  Senators  whose  lead  in  all  general  legislative 
business  I  am  most  pleased  to  follow.  But  sitting  here  as  a  judge,  to 
pass  upon  a  great  constitutional  question,  involving  the  construction  of 
the  organic  law,  on  a  point  where  the  rights  of  a  citizen  are  to  be  deter- 
mined, ay,  sir,  the  rights  of  all  citizens  who  may  have  held  or  shall  here- 
after hold  civil  or  military  or  naval  office  under  the  Gk)vemment  of  the 
United  States,  I  should  be  false  to  myself,  false  to  those  principles  which 
have  ever  governed  my  public  life,  if  I  hesitated  to  announce  the  reasons 
which  control  my  action.  The  Constitution  of  the  United  States  is  an 
instrument  of  delegated  powers,  delegated  by  the  people  of  the  several 
States,  and  its  provisions  are  to  be  construed  strictly.  We  are  to  take 
the  instrument  as  it  is,  not  as  we  would  have  it.  We  are  not  constita- 
tionmakers,  but  the  servants  of  the  makers,  the  people  of  the  States,  If 
the  instrument  is  faulty,  let  it  be  amended  in  such  particular  accord- 
ing to  its  terms,  and  not  force  a  construction  to  meet  the  requirements 
of  a  present  contingency. 
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Seuatars  bave  gravely  said  '<  that  the  great  men,  the  fathers  who 
framed  the  Constitution,  were  wise  men,  men  who  would  not  have  so 
stoltified  themselves  as  to  have  given  to  their  posterity  an  instrument 
which  could  be  defeated  by  the  very  act  of  a  delinquent  officer."  Such 
language  can  have  no  power  or  influence  upon  my  mind ;  it  begs  the 
issue,  and  to  it  I  attach  no  importance. 

The  question  is,  what  did  the  fathers  do  t  Not  whether  they  were 
wise  or  unwise ;  not  whether  the  convention  which  formed  the  Gonsti- 
tutioD  might  not  in  many  particulars  have  performed  better  work. 

Every  Senator  knows,  it  is  a  matter  of  history,  that  the  Federal  Ckm- 
stitntioD  would  not  have  been  adopted  as  it  came  from  the  hands  of  the 
framers  by  several  of  the  States;  and  many  amendments  were  demanded 
before  a  people  jealous  of  their  rights  would  submit  to  its  government 

Therefore  I  say  that  the  question  of  the  wisdom  or  unwisdom  of  the 
firamers  of  the  Constitution  is  unworthy  the  consideration  of  this  tri- 
banal,  and  will  not  b^  entertained  in  its  deliberations.  By  the  terms  of 
the  Constitution  has  the  Senate  jurisdiction  of  the  matter  now  pressed 
npon  its  consideration  by  the  House  of  Bepresentatives  t 

Can  a  private  citizen  be  tried  by  this  body  under  articles  of  impeach- 
ment alleging  criminal  conduct  of  said  citizen  at  a  time  when  he  was  in 
the  enjoyment  of  a  Federal  office  t 

This  is  the  sole  question,  and  into  it  must  not  be  interjected  other  and 
extaraneons  matter;  not  the  time  when  the  delinquent  officer  resigned 
nor  the  reasons  which  impelled  him  to  a  resignation  j  with  all  that  we 
ha?e  nothing  to  do.  Have  we  the  power  to  try  a  private  citizen  t  It 
is  not  to  be  denied  that  as  the  House  of  Bepresentatives  has  the  power 
of  impeachment,  so  the  Senate  is  the  only  body  or  tribunal  possessing 
the  power  to  try ;  but  if  the  House  exercises  its  power  wrongfully,  no 
jorisdiction  is  conferred  thereby  on  this  body,  and  the  Senate  should  at 
once  assert  its  independence  and  dismiss  the  articles  of  impeachment. 
Can  a  private  citizen,  then,  be  impeached  by  the  House  of  Bepresentatives 
and  tried  by  the  Senate  for  criminal  acts  done  and  performed  during  the 
time  that  said  citizen  held  an  office  under  the  Federal  Oovernment  t 

It  may  be  said  there  are  no  precedents  to  govern,  assist,  or  enlighten 
OS,  and  that  in  this  case  the  Senate  of  the  United  States  will  establish 
a  precedent  for  all  the  coming  years.  I  pray  it  may  be  a  wise  one,  one 
which  will  be  respected  by  the  future  Senates  who  may  be  called  to  pass 
upon  questions  of  a  like  character.  There  are,  however,  two  precedents 
which  bave  great  weight  with  me,  and  to  which  I  shall  hereafter  direct 
the  attention  of  Senators,  to  wit,  the  Blount  case  and  the  action  of  the 
convention  which  formed  the  present  constitution  of  the  State  of  New 
Jersey. 

Bat,  sir,  Senators  have  succeeded  in  finding  English  precedents  by 
score.  I  desire  to  say  that  in  the  consideration  of  this  grave  and 
important  constitutional  question  English  precedents  will  have  no  con- 
trolling power  over  my  mind,  and  I  thank  Otod  for  what  I  believe  to  be 
true,  that  English  precedents  in  t^is  particular  had  no  governing  weight 
in  the  minds  of  the  men  who  framed  the  Constitution,  men  who  for 
jears  had  suffered  under  the  tyranny  of  that  very  House  of  Lords  whose 
judgments  are  now  invoked  as  precedents  to  govern  a  Senate  of  the 
United  States  in  the  decision  of  a  question  resting  solely  upon  the  pro- 
Tisions  of  the  Constitution  t 

I  am  amazed,  sir,  absolutely  amazed,  that  Senators  for  whose  opinions 
I  eoniiess  to  have  entertained  entire  coofidence  should  seek  the  parlia- 
votary  law  of  Great  Britain  to  solve  a  question  arising  under  that 
^teo  instrument  which  itself  is  the  »uprewie  law  of  the  land  !    And, 
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sir,  we  are  gravely  told  by  distingaished  Senators  that  the  modes  of 
procedure  adopted  by  the  Parliament  of  Great  Britain  in  cases  of  im- 
peachment mast  have  governing  power  in  the  deliberations  of  this 
Senate  upon  a  grave  and  important  question.  Sir,  for  one,  perhaps  the 
least  in  consequence  of  the  members  of  this  Senate,  I  deny  it;  as  a  citi- 
zen of  the  United  States,  I  deny  it ;  as  a  humble  member  of  that  great 
and  patriotic  party — and,  sir,  I  beg  pardon  for  using  the  word  party — 
the  cardinal  legend  of  which  is  "  strict  construction  of  the  Constitu- 
tion," I  deny  it  Sir,  I  have  been  taught  in  a  school  which  forbids  the 
exercise  of  power  by  any  branch  of  the  Federal  Government  unless  that 
power  has  been  either  expressly  delegated  or  is  fairly  inferable  from  ex- 
press delegation. 

The  best  blood  of  England  followed  the  ax  when  the  Russells  and  Sid- 
neys suffered  under  the  parliamentary  precedents  which  have  ever  been 
andarenowthecryingshameofEnglishlegislation.  Itissaid  that  we  mast 
look  to  the  common  law  of  England  to  properly  understand  the  meaning 
of  the  words  impeachment  and  pardon  I  Theabsurdity  of  such  a  claim  ap- 
proaches sublimity.  The  school-boy  knows  the  meaning  of  the  word 
pardon  when  he  escapes  the  deserved  birch  through  the  clemency  of  his 
instructor ;  we  know^  without  any  reference  to  the  common  law  of  En- 
gland, the  full  force  and  meaning  of  the  Norman-French  tcord  impeach- 
ment. We  do  not  know  without  reference  to  that  common  law  and  its 
impeachment  procedure  the  damnable  atrocities  which  have  been  again 
and  again  a  thousand  times  perpetrated  by  invoking  its  capricious  power 
against  the  Englishman.  The  framers  of  the  Constitution  of  the  United 
States  were  well  aware  of  the  atrocities  which  had  been  perpetrated  in 
England  under  the  name  and  forms  of  law ;  and  in  my  judgment  they 
framed  an  instrument  which,  under  the  proper  and  legitimate  exercise  of 
the  powers  therein  contained,  will  preserve  alike  the  purity  of  the  Govern- 
ment and  the  sacred  rights  of  the  citizen.  It  may  be  pleasant  for  the 
historic  student,  indeed  it  may  be  useful,  to  trace  the  right  of  trial  bj 
jury  back  to  the  times  of  the  heptarchy,  and  he  may  fancy  a  resemblance 
between  the  representative  assemblies  of  our  days  and  the  Witans  or 
Witienagemotes  of  the  Saxon  Alfred  and  his  kingly  line. 

But,  sir,  we  go  not  into  the  regions  of  the  musty  past  to  ascertain  the 
constitutional  rights  of  the  citizen  of  the  United  States,  nor  the  powers 
of  the  Senate  conferred  b}'  an  instrument  which  is  our  supreme  law. 
And,  sir,  I  beg  to  say  right  here  that,  had  the  procedure  of  impeach- 
ment never  obtained  in  England,  the  framers  of  the  Constitution  would 
have  found  a  way  to  get  rid  of  corrupt  and  thieving  officials,  as  thej 
had  found  a  way  to  rid  themselves  and  their  descendants  from  the  tyr- 
annous exercise  of  the  parliamentary  law  of  Great  Britain.  And  now, 
sir,  to  the  question  :  Under  the  Constitution  of  the  United  States,  re- 
gardless alike  of  English  precedents  or  the  legal  atrocities  practiced 
under  them,  can  the  Senate  proceed  to  assume  jurisdiction  in  the  matter 
of  William  W.  Belknap,  late  Secretary  of  War,  now  a  private  citizen  of 
the  State  of  Iowa  and  of  the  United  States  t  It  is  confessed  that  he 
was  Secretary  of  War  when  the  alleged  crimes  were  perpetrated.  It  is 
admitted  he  was  a  private  citizen  when  the  House  of  Representatives 
preferred  its  articles  of  impeachment. 

The  meaning  of  the  word  impeachment,  the  full  power  thereof,  the 
mode  of  procedure  thereunder,  in  Great  Britain,  were  perfectly  and 
thoroughly  understood  by  the  men  who  composed  the  convention  of 
1787.  They  deemed  it  wise  and  proper  to  place  the  power  of  impeach- 
ment, to  a  certain,  well-defined,  and  limited  extent,  within  the  provis- 
ions of  the  organic  law,  and  I  will  now  address  myself  briefly  to  the 
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coDBideration  thereof,  fally  satisfied  in  my  own  mind  that  a  eouclasion 
can  be  arrived  at  which  will  conform  to  the  necessities  of  the  age  in 
which  we  live,  without  reflecting  upon  the  wisdom  of  the  fathers. 

I  call  the  attention  of  the  Senate  to  the  constitutional  provisions  re- 
latiDg  to  the  sabject-matter :  and,  thongh  other  Senators  have  so  done 
before  me,  it  is  necessary  tnat  I  should  again  do  so,  in  order  that  my 
Tiews  may  be  properly  presented  |  therefore  I  proceed  by  saying  that 
section  2  of  article  1  of  the  Constitution  refers  to  the  construction  and 
powers  of  the  House  of  Representatives.    Therein  I  find  the  following : 

Tbe  House  of  RepreseDtatives  shall  cbooso  their  Speaker  and  other  officers ;  and  shall 
bsTe  the  sole  power  of  impeacbmeot. 

Id  my  judgment  there  is  no  grant  of  power  contained  in  this  langnaffe 
It  is,  80  to  speak,  functional ;  in  other  words,  descriptive  of  one  of  the 
fanctions  of  the  House ;  merely  descriptive  of  where  a  power  is  to  be 
loeated,  to  be  elsewhere  in  the  instrument  defined. 

I  think  I  cannot  be  mistaken  when  I  assert  that  here  is  no  definitive 
power  granted,  and  unless  I  greatly  err  in  judgment,  I  shall  elsewhere 
find  in  the  instrument  full,  definite,  and  perfect  power. 

I  next  direct  the  attention  of  the  Senate  to  section  3,  article  1.  I  find 
this:  ^ 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for  that  par- 
poset  thej  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  btates  is  tried, 
the  Chittf-Jastiee  shall  preside :  and  no  person  shall  be  conricted  without  the  concurrence 
of  two-thirds  of  the  members  present  Judgment  in  cases  of  impeachment  shall  not  extend 
fitrther  than  to  remoT^  from  office,  and  disqualification  to  hold  and  enioy  any  office  of  honor, 
tnut,  or  profit  under  the  United  States ;  but  the  party  conricted  shall  nevertheless  be  liable 
sod  subject  to  indictment,  trial,  judgment  and  punishment,  according  to  law. 

This  section  is  also,  in  my  judgment,  simply  functional  and  descrip- 
tive. It  is  fully  and  thoroughly  descriptive  of  the  mode  of  procedure 
in  the  Senate,  to  which  body  is  given  the  power,  the  sole  power,  to  try 
all  impeachments.  As  a  descriptive,  functional  section  it  is  well  de- 
fined: 

First  The  Senate  is  to  be  on  oath  or  affirmation. 

Second.  In  a  particular  case  the  Chief  Justice  to  preside. 

Third.  Necessary  number  to  convict. 

Foartb.  Extent  of  judgment. 

Fifth.  Party  convicted  subject  to  trial  according  to  law. 

Thus  the  descriptive  and  functional  power  of  the  Senate  is  in  this  sec- 
tioD,  as  I  previously  suggested,  perfect  and  well  defined. 

By  implication,  and  by  implication  merely.  I  gather  from  this  section 
that  a  President  of  the  United  States  may  be  subject  to  impeachment 
and  t^al  by  the  Senate,  and  possibly  other  persons.  I  say  possibly  be- 
caose  the  language  is  too  indefinite  to  permit  me  to  say  that,  by  impli- 
cation even,  any  other  person  than  he  who  holds  the  presidential  office 
could  under  this  section  be  impeached  and  brought  to  trial. 

And  right  here  I  desire  to  say  a  word  as,  to  my  understanding,  to  the 
singular  reasoning  deduced  from  this  section  by  the  distinguished  Sena- 
tor from  Vermont,  [Mr.  Edmunds.)  And  in  this  connection  I  beg  to 
remark  that  I  am  possessed  with  a  high  estimation  of  his  abilities  as  a 
constitutional  lawyer,  and  therefore  my  surprise  at  the  course  of  his 
reasoning.  Dwelling  with  peculiar  emphasis  upon  the  word  "person" 
contained  in  this  section,  he  argues  that  in  that  word  "person'^  be  finds 
authority  for  the  Senate  to  try  persons  other  than  official  delinquents, 
persons  in  office ;  and  again  and  again  he  charged  upon  the  word  "  per- 
son'' and  rung  the  changes  thereon. 

And  this  little  word  seemed  to  operate  in  like  manner  upon  the  mind 
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of  the  distlDgaished  Senator  from  Iowa,  [Mr.  Wright.)  And  the  effect 
of  the  word  ^<  person  "  upon  the  mind  of  m^  distinguished  friend  from 
Maryland  is  absolutely  appalling.  CTudar  it,  by  its  wonderful  potency, 
he  finds  authority  for  the  Senate  to  try  all  the  civil,  military,  and  naval 
officers  of  the  United  States,  and  possibly,  if  tiie  parliamentary  law  of 
England  is  to  obtain  here,  every  person  in  the  United  States ;  all  the 
subjects  of  the  realm,  as  the  cherished  English  authorities  would  ex- 
press it 

I  confess  that  I  am  surprised  that  three  distinguished  Senators  should 
rest  their  main  argument  upon  so  slight  a  foundation ;  but  I  am  in  error ; 
I  ought  not  to  say  that  I  am  surprised,  for  take  this  prop  away  and  the 
entire  superstructure  falls  to  the  ground.  This  is  the  base,  ttie  founda- 
tion, and  without  this  claim,  to  use  a  somewhat  vulgar  yet  nervous  ex- 
pression, they  are  nowhere. 

Let  us  examine  this  point  again : 

And  DO  person  shall  be  conyicted  without  the  concurrence  of  two-thirds  of  the  members 
present 

Is  it  possible  that  there  can  be  in  this  little  word  any  hidden  meaning, 
hidden  to  my  mind,  the  common  mind,  sufficiently  powerful  to  change 
the  plain  and  evident  sense  of  the  language  t 

Suppose  I  alter  the  sentence  slightly,  thus :  ^^ And  no  conviction  shall 
be  had  without  the  concurrence  of  two-thirds  of  the  members  present." 
To  my  mind,  and  I  think  to  most  minds,  the  meaning  of  the  sent^oe 
would  not  be  changed  in  the  slightest  degree.  It  would  remain  the 
same,  and  be  much  improved  in  euphony,  by  the  alteration  in  the  text. 

I  do  not  deem  it  necessary  to  elaborate  this  point.  A  mere  statement, 
in  my  judgment,  concludes  the  matter. 

I  next  okll  the  attention  of  the  Senate  to  a  part  of  section  2,  article  2, 
and  will  read  all  that  relates  to  the  matter  in  band : 


The  President—^ 

shall  have  power  to  grant  reprieves  and  pardons  for^offenses  against  the  United  States,  except 
in  cases  of  impeachment. 

This  is  only  imxK)rtant  in  this  view,  and  in  my  opinion  is  entirely  con- 
clusive against  the  claim  of  certain  honorable  Senators.  The  claim  is 
that  the  parliamentary  law  of  Great  Britain,  its  precedents  for  the  last 
five  hundred  years,  running  through  the  bloodiest  period  of  English 
history,  is  and  are  to  be  used  in  construing  the  meaning  of  our  Constitu- 
tion, the  framers  of  which  are  said  to  have  acted  with  a.  full  knowledge 
and  intent  that  it  would  be  so  construed;  and  yet,  the  power  to  pardon 
a  person  wrongfully  convicted  in  the  heat  of  party  passion  was  denied 
to  the  Executive  in  all  cases ;  a  power  belonging  to  and  exercised  by 
the  Crown  of  England  for  a  thousand  years  I  In  my  judgment  such  a 
claim  does  not  run  on  all-fours  with  either  common  humanity  or  com- 
mon sense,  and  deserves  the  reprobation  of  us  all. 

I  beg  now  to  direct  the  attention  of  the  Senate  to  the  last  remaining 
provision  of  the  Constitution  relating  to  this  subject-matter — section  4, 
article  2: 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

Here  I  find  the  full,  perfect,  and  absolute  grant  of  power  explicitly 
announcing  the  persons  who  are  subject  to  impeachment. 

First.  The  person  clothed  with  the  office  and  exercising  the  i>ow^*sof 
President  of  the  United  States. 
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JSecoQcL  The  petson  ezercwiDg  the  powers  of  Yiee-Preoideut  of  the 
doited  States. 

Third.  £aoh,  every,  and  aU  of  the  civil  officers  of  the  United  States. 

Here  I  find  the  fall,  complete,  and  perfect  list;  as  Mr.  Owen  would 
s^T,  the  **som  total."  The  persons  who,  not  by  the  law  and  precedents 
of  Great  Britain,  bat  by  the  Constitution  of  the  United  States,  may  be 
sabjected  to  the  ordeal  of  impeachment  are  here  definitely  named  and 
daasified :  Persons  in  office,  not  out  of  office.  The  person  holding  and 
eojoying  the  office  of  President  or  Yice-President|  and  any  otbev  person 
in  the  enjoyment  of  any  civil  office.  Is  there  the  slightest  doubt  about 
the  true  meaning  t  Can  there  be  two  opinions  about  itt  Oertainly  not 
And  why  t  Because  each  and  all  are  to  be  removed  yrom  office  on  im- 
peachment and  conviction  of  any  offense  of  tiie  character  named  in  the 
CoDstitntion  against  the  United  States.  A  person  must  be  in  office  to 
be  removed  therefrom. 

Fat,  says  a  distingaished  Senator,  ^'  The  Constitution  does  not  in 
terms  say  that  an  official  who  resigns  his  office  for  the  very  purpose  of 
avoiding  impeachment  shall  not  be  subjected  to  trial."  That  is  quite 
tme;  and  a  sufficient  answer  to  that  maybe  found  in  this  remark: 
What  the  Constitution  does  not  say,  either  expressly  or  by  fair  and 
honest  inference,  we  may  do,  that  the  Senate  cannot  do.  The  power 
i$  denied  when  ungranted. 

Let  OS  view  this  question  for  one  moment  only.  I  promise  to  be  brief, 
and  therefore  ask  the  attention  of  the  Senators  who  do  me  the  honor  to 
be  present,  from  another  stand  point  I  insist  that  section  4,  article  2, 
eootaios  not  only  the  grant  of  power  to  impeach,  but  the  classes  of  per- 
90JM  subject  thereto : 

The  Premdeot,  Yicc-Preaident  and  all  mrU  officen. 

Abandon  this  construction  and  the  Senate  is  at  once  at  sea,  on  the 
wide  ocean  of  mental  conjecture,  and  will  be  logically  forced  to  the  con- 
clusion of  the  honorable  Senators  from  Maryland  and  Oregon,  as  I  un- 
derstand them,  to  wit :  Every  man,  woman,  and  child  in  the  United 
States,  capable  mentally  of  committing  crimes  against  the  United  States, 
is  liable  to  impeachment.  In  office  or  out  of  office,  ex-officials  and  those 
who  have  never  been  in  office  are  all  equally  liable. 

If  the  law  of  the  English  Parliament  is  to  be  injected  by  this  fbrce- 
pomp  process  into  the  Constitution  of  the  United  States,  the  base  use 
which  may  be  made  of  this  high  court  of  impeachment  is  evident  to  the 
most  ordinary  minds.  I  say  may  be  made.  I  do  not  say  that  such  will 
be  even  a  probable  result ;  but  I  do  insist  that  such  a  construction  as  is 
sought  to  be  j^ven  to  the  great  charter  of  our  liberties  would  make  the 
Senate  "  the  hewers  of  wood  and  the  drawers  of  water,*^  and  extremely 
dirty  water,  for  a  venal  and  corrupt  House  of  Representatives,  excited 
by  party  passion  and  heat  beyond  the  bounds  of  reason  and  justice. 
But,  say  other  Senators,  ^^  Such  a  state  of  things  can  never  exist,  be- 
cause this  common-law  doctrine  of  impeachment  can  only  be  brought  to 
bear  against per«on«  hoMing  civil  office  or  such  as  have  held  civil  office 
under  the  United  States.^  Is  it  so  t  Ah,  Senators,  you  are  at  sea,  in  a 
lea^  ship,  destitute  of  rudder  or  masts  or  sails,  a  mere  hulk,  where  you 
^  unballasted  by  the  material  of  the  Constitution  t  One  class  of  sen- 
atorial pilots  endeavoring  to  force  your  frail  craft  to  one  port  and  another 
<to  seeking  a  different  haven. 

A^un,by  this,  and  I  now  mean  the  most  moderate,  oonstrnction  every 
i^n  in  this  broad  land  who  ever  held  office  under  the  United  States 
Pnor  to  the  late  terrible  civil  conflict,  and  did  so  at  the  time  of  the  com- 
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mencement  of  hostilities  and  deemed  it  hiil  doty  to  side  with  his  section, 
would  be  liable  to  the  pains  and  penalties  of  impeachment.  Bat  says 
some  Senator,  ^'  Do  you  believe  that  there  will  ever  be  a  House  of  Bep- 
resentatives  a  majority  of  which  could  be  found  to  pursue  a  course  so 
suicidal  to  the  best  interests  of  the  country  t"  I  hope,  trust,  and  pray 
not ;  God  only  knows  the  hearts  of  men  and  the  history  of  the  future 
of  our  country.  I  know  that  a  construction  of  the  organic  law  such  as 
is  sought  to  be  given  would  place  this  dangerous  power  in  a  House  of 
Bepresentatives.  What  such  House  would  do  when  in  the  possession 
of  it  is  quite  another  question.  At  all  events,  sir,  refuse  to-day  to  so 
construe  the  Constitution,  and  all  the  Houses  of  Bepresentatives  who 
come  after  us  wiH  understand  that  the  Senate  of  the  United  States  will 
stand  as  a  breakwater  against  all  such  stormy  action. 

Again,  sir,  adopt  the  construction  which  is  claimed  by  certain  Sen- 
ators, and  every  person  who  held  a  military  or  naval  office  during  the 
late,  or  any  other  war,  or  no  war,  who  ever  held  such  an  office,  is  liable 
to  impeachment.  My  good  friends  the  honorable  and  gallant  Senators 
from  Bhode  Island  and  Illinois  must  look  well  to  their  records,  for  they 
were  once  military  officers  under  the  United  States,  and  are  therefore 
liable  to  impeachment  on  a  trumped-up  charge  of  maladministration 
during  their  commands.  Sir,  the  English  law  seized  in  its  iron  grasp  all 
of  her  people:  queens,  princes,  peers,  commoners,  priests,  counselors, 
women,  military  men,  naval  men,  cut  the  heads  from  some  bodies,  dis- 
emboweled others,  strangled  some  throats,  put  the  rope  round  other 
throats.  Thank  God,  sir,  none  of  these  barbarous  acts  perpetrated 
under  the  sanction  of  English  precedents  and  by  the  authoiity  of  En- 
glish law  can  occur  under  the  Government  of  the  United  States,  no  matter 
what  construction  is  given  to  the  Constitution. 

But,  Mr.  President,  in  times  of  high  political  excitement  straiige, 
most  strange  judgments  have  been  pronounced  even  in  the  United 
States.  We  have  seen  in  our  own  days  an  eminent  citizen,  a  resident 
of  a  State  where  the  courts  of  the  United  States  and  of  his  own  State 
were  open  for  the  trial  of  all  persons  charged  with  crime  under  the  Con- 
stitution— we  have  seen  a  citizen,  who  should  have  been  either  pro- 
tected by  the  law  or  convicted  by  the  law,  haled  from  his  house  in  the 
dark  hours  of  the  night,  tried  by  a  self-constituted  tribunal  utterly  with- 
out legal  authority,  and  visited  with  a  punishment  in  violation  of  his 
rights  as  a  citizen,  in  violation  of  law,  in  violation  of  the  Constitu- 
tion! 

So  far  as  possible,  let  the  Senate  of  the  United  States  protect  the 
citizen  in  his  rights  guaranteed  by  the  Constitution. 

The  beautiful  and  accomplished  French  woman,  Madame  Boland, 
standing  under  the  ax  of  the  accursed  guillotine  during  the  bloody  car- 
nival of  the  revolution  in  France,  exclaimed : 

0|  Liberty,  Liberty,  what  crimes  are  perpetrated  in  thy  holy  name ' 

Beware  how  you  strain  your  constitutional  authority  under  the  spe- 
cious, false^  and  dangerous  plea  of  necessity. 

Mr.  President,  the  point  was  well  taken,  and  forcibly  and  eloquently 
put  by  my  distinguished  friend  the  Senator  from  New  York  [Mr.  Conk- 
lingj  the  other  day,  that  for  nearly  a  century,  for  nearly  a  hundred 
years,  for  a  space  of  time  during  which  our  planet  has  thrice  lost  its 
population  and  thrice  by  the  inevitable  laws  of  nature  regained  it,  no 
articles  of  impeachment  have  ever  been  preferred  by  the  House  of  Rep- 
resentatives except  against  persons  in  the  present  enjoyment  of  civil 
office  under  the  Government  of  the  United  States.    No  claim  by  that 
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branch  of  the  Federal  Legislatare  having;  the  power  to  impeach,  since 
mir  existence  as  a  people,  has  ev^r  been  made  nntil  the  year  of  onr  Lord 
1876  that  any  person  coold  be  impeached  nnless  in  the  enjoyment  of 
<^ee. 

I  desire  ^so  to  say  that  the  decision  of  the  Senate  in  the  Blonnt  case 
ftilly  sustains  the  x>osition  that  no  person  can  be  impeached  nnless  in 
the  enjoyment  of  a  civil  office  under  the  United  States.  That  case 
has  been  so  fnlly  and  thoroughly  discussed,  that  I  will  not  take  the 
time  of  the  Senate  further  thereon. 

Many  Senators  seem  to  entertain  the  opinion  that  disqualification  from 
holding  Federal  office  is  the  great  constitutional  penalty ;  not  removal 
from  office ;  and  the  evident  purpose  of  the  Oonstitution  will  be  defeated 
if  that  instrument  should  be  construed  in  the  manner  indicated  by  those 
Senators  with  whom  I  class  myself. 

Here  I  think  is  the  fatal  error  of  the  reasoning.  In  my  judgment  the 
great  penalty  to  a  public  man  consists  in  this : 

First  To  be  charged  by  the  grand  inquest  of  the  people,  the  House 
of  Representatives,  with  maladministration  in  office,  with  the  commission 
of  great  crimes  against  the  public  weal ;  to  be  impeached  therefor  before 
the  Senate  of  the  United  States  in  the  gaze  of  the  intelligence  of  the 
▼orld. 

Second.  To  be  stripped  of  the  official  robes ;  cast  from  office  a  dishon- 
ored man,  to  be  forever  thereafter  the  mark  for  scorn's  unmoving  finger. 

And  should  the  accused  official,  in  hot  haste,  to  avoid  the  procedure  of 
impeachment,  voluntarily,  in  the  face  of  the  terrible  and  damning  charges 
against  him,  resign  the  office  which  he  has  disgraced,  the  result  is  the  same 
to  him  and  to  the  country.  He  stands  forever  dishonored  before  his  coun- 
tryinen,  a  moral  leper,  and  the  criminal  law  seizes  him  in  its  iron  grasp 
to  inflict  condign  punishment. 

Bat,  say  objecting  Senators,  he  is  not  disqualified  from  holding  office, 
and  therefore  the  people  are  not  protected  to  the  full  extent  demanded 
by  the  Constitution.  Ah,  Mr.  President,  is  it  so  t  That  presupposes 
that  the  people  will  elect  as  their  Chief  Executive  a  man  so  destitute  of 
coirect  principles  and  official  honor  as  to  permit  him  to  nominate  to 
i^e  Senate  for  Federal  position  a  thief,  a  dishonored  and  disgraced 
felon ;  and,  further,  that  a  majority  of  the  Senate  are  so  degraded  and 
debased  that  they  will  approve  and  confirm  the  nomination  of  a  corrupt 
and  venal  Executive. 

Sir,  however  this  may  strike  the  minds  of  Senators,  of  course  I  will 
not  undertake  to  say  or  predict ;  but  a  mere  glance  at  the  point  con- 
Tinces  my  mind  that  disquidification  from  holding  office  in  fact  is  no 
penalty,  because  either  the  removal  from  office  by  impeachment,  or  the 
resignation  of  office  to  avoid  impeachment,  is  in  itself  an  eternal  barrier 
to  the  person  who  has  violated  his  official  obligation  and  prostituted  his 
personal  honor. 

I  have  alluded  to  the  action  of  the  convention  of  the  State  of  New 
Jersey  as  affording  a  precedent  which  should  be  entitled  to  great  weight 
in  the  consideration  of  this  important  question. 

In  1849,  the  people  of  New  Jersey,  in  convention,  formed  a  new  con- 
ttitation.  A  list  of  its  members,  which  I  hold  in  my  hand,  indicates 
that  several  of  the  ablest  citizens  of  that  State  were  engaged  in  the 
work.  The  various  committees  had  performed  their  labors,  and  the  re- 
8Qlt  was  before  the  convention. 

The  article  on  impeachment  was  identically  the  same  as  and  was  a 
^py  of  the  one  in  the  old  constitution  of  that  State.  I  readJTrom  the 
journal  of  the  convention,  page  245,  section  11 : 
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The  ffoyeraor  and  all  other  civil  officers  under  this  State  shall  be  liable  to  impeachment 
for  misdemeanor  in  office. 

Upon  the  cousideratioD  of  ttiis  article  Chief- Jastice  Hornbl^wer,  a  man 
who  enjoyed  a  national  repatation  as  a  lawyer  and  jadge  of  great  ability^ 
moved  to  amend.    I  now  read  &om  an  authorized  report  of  the  proceed- 
ings of  the  convention,  placed  in  my  hands  by  the  honorable  Senator 
from  New  Jersey,  Mr.  Frelinghaysen : 

Mr.  Hornblower  moved  to  amend  so  as  to  provide  that  public  officers  might  be  impeached 
after  the  expiration  of  their  term  of  office. 

The  amendment  offered  by  Judge  Hornblower  was  in  these  words : 

During  their  continuance  in  office  and  for  two  years  thereafter. 

The  amendment  was  nnanimohsly  adopted,  and,  as  amended,  the  arti- 
cle was  unanimously  adopted,  and  now  stands  as  the  organic  law  of  New 
Jersey  on  this  point. 

I  now  read  the  article,  aection  11,  article  5 : 

The  governor  and  all  other  civil  officers  under  this  State  shall  be  liable  to  impeachment 
for  nusdemeanor  in  office  during  their  continuance  in  office  and  for  two  years  thereafter. 

While  I  admit,  for  the  purpose  of  the  argument,  that  the  report  of  the 
proceedings  is  meager  and  incomplete,  I  unhesitatingly  assert  that  but 
one  meaning  can  be  attached  to  the  language  used  by  the  chief-justice 
in  his  amendment,  that  is  to  extend  the  time  of  impeachment  two  years 
after  the  termination  of  the  ofQce. 

Then,  sir,  we  have  upon  this  great  and  important  question  the  opinion 
of  many  of  the  ablest  jurists  of  New  Jersey  that  previous  to  the  adoption 
of  her  constitution  in  1849  a  person  must  have  been  in  office  in  order  to 
have  been  subjected,  in  that  State,  to  the  procedure  of  impeachment. 

For  one,  I  value  this  precedent  as  of  more  importance  than  all  those 
which  England  can  furnish. 

A  question  was  put  to  the  honorable  Senator  from  Indiana,  I  think  six 
times,  and  my  honorable  friend  answered  it  as  many  times  as  it  was  put. 
The  honorable  Senator  is  quite  able  to  answer  all  questions  and  to  meet 
all  antagonists,  but  he  will  pardon  me  if  I  add  to  his  answer.  The 
question  was :  '^  Would  not  the  power  of  impeachment  be  full  and  per- 
fect if  section  4  of  article  2  had  not  been  placed  in  the  Constitution  f^ 
I  think  the  question  an  exceedingly  improper  one,  because  no  Senator 
has  a  right  to  suppose  that  any  of  the  sections  relating  to  Impeachment 
could  or  would  have  been  adopted  by  the  convention  except  in  the  very 
shape  in  which  they  now  are.  The  Constitution  is  a  work  of  compro- 
mises, and  men  gave  their  adhesion  to  matters  to  which  they  were  op- 
posed upon  the  condition  that  checks  in  the  8hax>e  of  additional  sections 
were  accepted  by  other  men. 

The  opinion  of  Judge  Story,  who  is  regarded  by  many  distinguished 
Senators  as  one  of  the  ablest  of  our  constitutional  lawyers,  was  clearly 
in  favor  of  the  opinion  that  no  person  could  be  impeached  unless  actually 
in  office. 

In  this  opinion  of  Judge  Story  I  have  the  more  confidence  from  a  fact 
which  will  be  conceded  by  all  Senators,  to  wit,  the  bent  of  his  mind  was 
favorable  to  a  broad,  not  to  say  unlimited,  construction  of  the  powers 
granted  in  the  Constitution. 

I  have  in  my  mind  a  notable  case  to  which  I  desire  to  call  the  atten- 
tion of  the  Senate,  apprehending  that  it  will  have  great  weight  in  show- 
ing the  opinions  of  gentlemen  eminent  for  their  ability  on  the  point  now 
under  discussion.  I  allude  to  the  impeachment  of  President  Johnson. 
I  believe;  and  have  satisfactory  reasons  for  my  belief,  that  for  days,  ay. 
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weeks,  the  procedure  against  him  halted  becaase  the  gentlemen  having 
the  matter  in  charge  knew  that  a  misdescription  would  be  fatal,  and 
were  oncertain  whether  to  allege  that  he  was  President  or  Acting  Pres- 
ident of  the  United  States.  The  idea  was  scoated  that  he  conld  be  pro- 
ceeded against  for  acts  perpetrated  when  he  was  in  the  enjoyment  of 
tbe  office  df  Vice-President^  and  there  were  such  acts  which  need  not 
ha«  be  more  particnlarly  alluded  to.  The  astute  and  versatile  Stevens 
of  Pennsylvania  was  called  into  the  troubled  council,  and  even  he,  re- 
nowned among  all  tbe  men  of  these  latter  days  as  the  man  who  had 
driren  this  damnable  doctrine  of  necessity  over  and  through  the  Gon- 
stitntion — even  be,  this  man  of  Danton-like  nerve  and  audacity,  dared  not 
plaoe  before  the  Senate  articles  of  impeachment  against  a  person  and 
describe  him  as  late  Vice-President  of  the  United  States. 

No,  sir ;  no;  not  until  the  year  1876,  the  centennial  year,  was  the  dis- 
eovery  made  in  our  history  that  a  person  could  be  proceeded  against 
who  was  the  late  holder  of  an  official  position.  For  nearly  a  hundred 
years  have  this  people,  on  this  question,  traveled  tbe  old,  plain  political 
pathway  marked  down  by  the  fttthers.  For  one,  answering  for  myself 
akme,  I  shall  porsae  the  sane  course,  and  follow  not  after  the  new  doc- 
trines of  strange  gods. 

As  a  sincere  and  bonest  believer  in  the  doctrine  of  State-rights,  know- 
m§  tirat  tbe  true  interest  of  forty  millions  of  people  who  inhabit  now  this 
hroad  land,  and  of  the  hundred  millions  whose  coming  footsteps  we  can 
almost  hear,  can  only  be  maintained  and  conserved  by  a  strict  adherence 
to  tbe  letter  and  spirit  of  the  Constitution,  and  believiug,  as  I  sincerely 
do,  that  the  great  danger  to  be  apprehended  to  our  system  of  govern- 
ment is  the  centralization  of  power  in  the  various  branches  of  the  Fed- 
eral head,  I  cannot,  will  not,  and,  before  Ood  and  tbe  people,  dare  not 
consent  to  this  departure  ft*om  the  well-known  principle  which  has  here- 
tofore universally  obtained. 

Therefore,  I  say — 

First  That  the  Constitution  of  the  United  States  is  the  law  which 
shonld  govern  in  this  case,  untramme^ed  by  English  precedents  or 
English  procedures. 

Second.  That  no  other  persons  than  those  who  are  in  the  enjoyment 
of  civil  office  nnder  the  Government  of  the  United  States  at  the  time 
when  articles  of  impeachment  are  presented  by  the  House  of  Represent- 
atives are  proper  subjects  of  trial. 

Third.  That  William  W.  Belknap,  at  the  time  of  the  presentment  of 
these  articles  of  impeachment  by  the  House  of  Representatives,  was  not 
in  the  enjoyment  of  any  civil  office  under  the  United  States,  but  was  a 
private  citizen  of  the  State  of  Iowa. 

Fourth.  Therefore,  these  articles  of  impeachment  should  be  dismissed 
by  the  Senate. 


OPINION  OF  MR.  ALLISON. 

■ 

Delivered  May  24, 1876. 

.  Hr.  Allison.  The  question  now  before  the  SenAte  for  consideration 
is  whether  or  not  the  Senate  has  jurisdiction  to  try  W.  W.  Belknap  for 
^e  offenses  alleged  in  the  articles  of  impeachment,  which  offenses  were 
committed  by  him  while  he  was  Secretary  of  War,  he  having  resigned 
^^  pofiition  as  Secretary,  and  having  vacated  the  office  before  the  pro- 
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ceediugs  for  impeachment  were  began  in  the  Honse  of  Representatives, 
and  being  at  the  time  of  such  impeachment  a  private  citizen,  holding  no 
office  under  the  Government  of  the  United  States,  i  have  given  this 
question  such  examination  and  study  as  I  coald  within  the  time  allowed, 
and  I  have  listened  with  interest  to  aU  the  arguments  that  have  beea 
presented  for  and  against  jurisdiction  in  this  case,  and  have  endeavored 
in  my  own  mind  to  settle  the  question  without  reference  to  what  may 
be  involved  in  the  case. 

The  question  presented  to  us  for  decision  is  whether  or  not,  under 
the  Constitution  of  the  United  States,  a  person  not  a  civil  officer  oan 
be  impeached,  although  at  the  time  the  aUeged  offense  was  committed 
he  held  such  office.  In  the  present  case  it  is  admitted  that  the  alleged 
offense  is  an  impeachable  one,  under  the  Oonstitution^  if  committed  by 
a  person  subject  to  our  jurisdiction  at  the  time  the  impeachment  was 
presented. 

The  fact  that  Mr.  Belknap  was  in  office  so  recently  before  the  im- 
peachment, and  that  he  resigned  having  in  view  his  impeachment,  is, 
upon  the  facts  alleged  and  admitted,  the  most  extreme  illustration  which 
could  be  presented  to  mark  the  line  or  boundary  which  excludes  oar 
jurisdiction,  if  it  can  be  excluded  at  all. 

To  take  jurisdiction  in  this  case,  it  must  be  shown  that,  without  ref* 
erence  to  the  point  of  time,  all  persons  may  be  impeached  for  pablio 
offenses  committed  in  office,  although  when  impeached  they  are  private 
citizens.  To  exclude  jurisdiction,  on  the  other  hand,  it  must  be  shown 
that  civil  officers  may  be  impeached  while  in  office  only,  and  for  crimes 
specified  and  declared  in  the  Oonstitution,  and  for  none  other. 

There  are  four  clauses  in  the  Constitution  that  directly  affect  this 
question. 

First,  the  last  clause  of  section  2,  article  1 : 

The  House  of  RepreeentatiyeB    *    *    *    ghall  have  the  sole  power  of  Impeach mont. 

Second,  clause  6,  section  3,  article  1 : 

The  Senate  shaU  have  the  sole  power  to  try  all  impeachineuts. 

Third,  clause  7,  same  section  and  article : 

Jadf^ment  in  oases  of  impeachment  shall  not  extend  farther  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States :  out  the  party  conyicted  slum  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment  and  punishment,  according  to  law. 

Fourth,  section  4,  article  2 : 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

It  is  claimed  by  those  who  favor  jurisdiction  in  this  case  that  the 
first-quoted  clause  not  only  describes  the  body  that  shall  originate  im- 
peachments, and  that  it  not  only  confers  the  power  to  impeach  or  prose- 
cute, but  that  it  is  the  jurisdictional  clause  in  the  Oonstitution  confer- 
ring in  terms  whatsoever  was  at  the  time  understood  in  England  to  be 
the  scope  or  boundary  or  extent  of  the  jurisdiction  to  impeach  under 
the  parliamentary  law  of  impeachment  in  England,  and  that  here  is 
found  not  only  jurisdiction,  but  all  jurisdiction ;  that  under  this  clause 
and  the  following,  granting  to  the  Senate  the  power  to  try,  is  conferred 
all  the  authority  to  present  and  try  all  cases  of  impeachment  known  at 
the  time  to  the  common  law  of  Parliament,  save  only  the  judgment  is 
limited  and  the  concurrence  of  two-thirds  of  the  Senate  is  required  to 
convict,  and  that  this  grant  of  power  is  not  limited  or  circumscribed  in 
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aoj  niauner  by  the  foarth  sectiou  of  the  second  article,  either  as  to  per- 
sons who  may  be  impeached  or  as  to  offenses  for  which  impeachments 
may  be  instituted  and  tried ;  that  this  latter  section  was  inserted  for  no 
other  or  different  parpose  than  to  prescribe  the  punishment  which  most 
be  inflicted  in  cases  where  the  person  impeached  is  still  in  the  enjoy- 
ment of  a  public  office;  or,  in  other  words,  for  the  pnrpose  of  pointing 
oat  a  class  of  persons  who  shall  be  removed  from  office  when  im- 
peached ;  that  this  section  is  not  jurisdictional  in  its  character ;  that  it 
confers  no  jurisdiction  and  limits  no  jurisdiction,  but  only  prescribes  a 
particular  punishment  in  specified  cases,  and  is  not  used  to  designate 
the  persons  who  may  be  impeached  or  to  define  or  declare  what  are  im- 
peachable offenses. 

If  this  claim  be  true,  we  are  compelled  to  resort  to  the  parliamentary 
law  of  England  to  discover  who  may  be  impeached,  and  for  what 
offenses,  and  adroit  that  the  framers  of  the  Oonstitution  intended  to  re- 
sort to  parliamentary  law  for  purposes  of  jurisdiction,  and  did  notia- 
tend  to  define  jurisdiction  in  cases  of  impeachment  except  by  reference 
to  parliamentary  law. 

It  thus  becomes  material  to  ascertain  who  could  be  impeached  under 
Uie  parliamentary  law  of  England.  Under  this  law  the  House  of  Com- 
mons could  proceed  against  the  delinquent,  of  whatsoever  degree,  and 
whatsoever  might  be  the  nature  of  the  offense.  There  was  no  limit  as 
to  persons  or  offenses,  except  that  the  Lords  could  not  by  the  law  try 
a  commoner  for  a  capital  offense  on  the  information  of  the  King  or  a 
private  person,  but  with  this  exception,  under  the  parliamentary  ktw  of 
England  there  was  no  limit  as  to  the  persons  who  might  be  tried  or  as 
to  the  offenses.  (See  Selden's  Judicature  in  Parliament,  1263 ;  also  84; 
i  Blackstone,  257 ;  HatselFs  Precedents,  volume  4,  page  120 ;  and  Mc- 
Donald's Manual,  page  284 ;  also  May's  Parliamentary  Law ;  also  Story 
00  the  Constitution,  volume  1,  §79.) 

That  impeachment  has  this  extent  in  England  is  clearly  stated  by  all 
the  writers  on  parliamentery  law.  It  has  been  claimed  in  debate,  and 
with  much  force,  that  this  power  has  only  been  applied  in  cases  of  official 
misconduct  or  violation  of  public  trusts.  Assuming  this  narrower  view 
of  jurisdiction  to  be  the  true  one,  it  nevertheless  leaves  open  to  the  Sen- 
ate to  try  all  i)er8ons  in  the  United  States  who  at  any  time  may  have 
committed  any  offense  in  office  or  violated  any  public  trust  confided  to 
them,  and  there  is  no  limit  of  time  during  their  lives,  as  to  such  per- 
sons, when  they  may  be  impeached  by  the  House  or  tried  by  the  Sen- 
ate. This  statement  of  the  claim  of  those  who  invoke  jurisdiction  in 
this  case  shows  the  importance  of  the  decision  we  are  about  to  make  as 
affecting  all  the  people  who  have  held  official  position  or  administered 
public  trusts,  or  who  may  do  so  in  the  future. 

It  seems  to  me  that  such  construction  should  not  be  given  to  our  Oon- 
stitntion  unless  it  is  clearly  inferable  from  the  words  employed  or  from 
tSie  intent  of  the  framers  as  drawn  from  the  history  of  the  time  or  from 
the  debates  in  the  convention. 

It  seems  to  me,  from  the  letter  of  the  Constitution  itself,  and  from  the 
history  of  the  time,  and  from  the  debates  in  the  convention,  that  the 
Oonstitution  itself  intended  to  include  impeachment  as  a  remedy,  and 
^  intended  to  definitely  prescribe  its  limits  and  boundaries,  prescrib- 
ing a  body  to  accuse,  a  tribunal  to  try,  the  extent  of  the  punishment, 
the  persons  who  may  be  tried,  and  the  offenses  for  which  they  are  tri- 
able, leaving  nothing,  either  jurisdictional  or  remedial,  to  be  drawn  from 
the  parliamentary  law. 

All  writers  agree  that  it  was  the  intention  of  the  framers  of  the  Con- 
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stitation  to  provided  government  in  all  its  parts  of  limited  and  specified 
powers.    Story  says : 

The  Constitution  was  from  its  very  origin  contemplated  to  be  the  frame-work  of  a  national 
Government  of  special  and  enamerated  powers,  and  not  of  general  and  nnlimited  powers. 

In  order  that  there  might  be  no  mistake  apon  this  subject,  contem- 
poraneoQsly  with  the  adoption  of  the  Constitation,  among  the  early 
amendments  proposed  and  agreed  to  was  the  tenth  article  of  amend- 
ments, which  declares  that — 

The  powers  not  delej^ated  to  the  United  States  bj  the  Constitation,  nor  prohibited  hy  it  to 
the  States,  are  reserved  to  the  States  respectively  or  to  the  people. 

If  we  are  to  resort,  therefore,  to  the  common  law  of  Parliament  for 
jurisdiction  in  cases  of  impeachment,  it  is  the  only  instance  that  can  be 
suggested  where  the  Constitution  has  such  resouiod.  It  does  not  seem 
probable  that,  with  the  history  of  impeachments  in  England  fresh  in  the 
niemories  of  those  who  framed  our  Constitution,  they  would  have  se- 
lected this  as  the  special  and  particular  good  that  should  be  transplanted 
into  our  frame- work  of  government  without  limitation,  save  only  as  to 
judgments.  Section  1  of  article  2  declares  that  ^^  the  executive  power 
shall  be  vested  in  the  President  of  the  United  States  of  America ;"  yet 
it  has  never  been  claimed  that  any  other  or  dififerent  power  was  here 
invested  than  that  prescribed  in  the  second  article.  So  the  judicial 
power  under  article  3  was  vested  in  one  Supreme  Court  and  such  infe- 
rior courts  as  Congress  might  from  time  to  time  ordain  and  establish. 
Under  article  3  the  Supreme  Court  decided  at  an  early  day  that  the 
United  States  courts  had  no  jurisdiction  over  offenses  at  common  law 
and  that  they  could  only  take  cognizance  of  such  offenses  as  were  cre- 
ated by  statute,  and  it  is  now  settled  beyond  dispute  that  the  Federal 
courts  will  not  take  jurisdiction  over  any  crimes  which  have  not  been 
placed  directly  under  their  control  by  act  of  Congress.  It  would  seem 
that  here,  if  anywhere,  the  common  law  should  apply. 

Looking  first  to  the  letter  of  the  Constitution,  and  applying  to  it  the 
ordinary  modes  of  interpretation,  it  would  seem  that  the  framers  of  the 
Constitution  meant  to  provide  that  impeachment  as  a  remedy  should  be 
resorted  to  with  the  same  distinctness  and  brevity  with  which  they  pro- 
vided for  other  essential  powers  of  government;  that,  in  order  to 
make  this  provision,  they  provided  that  the  proceeding  should  be  initi- 
ated only  in  the  House  of  Eepresentatives,  that  body  nearest  to  and 
directly  responsible  to  the  people.  They  had  observed  that  in  England 
the  King  or  a  private  person  could  initiate  these  proceedings.  They 
also  observed  that  in  the  States  several  modes  of  inaugurating  impeach- 
ments were  resorted  to,  as,  for  example,  in  Pennsylvania  the  general 
assembly  could  impeach  and  the  council  of  censors  could  inaugurate 
the  proceedings ;  and  in  North  Carolina  the  general  assembly  or  any 
grand  jury  could  impeach.  They  therefore  resolved  that  only  one  body, 
and  that  ^<  the  House  of  Bepreseutatives  shall  have  the  sole  power  of 
impeachment." 

They  next  sought  to  provide  a  tribunal  to  try  impeachments.  Here 
also  they  found  great  diversity  in  the  constitutions  of  the  several  States. 
In  some  of  them,  as  in  Massachusetts,  the  senate  had  the  power.  In 
others,  as  in  New  York,  the  senators,  chancellors,  and  judges  of  the  su- 
preme court ;  in  Pennsylvania,  the  president  and  the  council  of  twelve, 
taking  to  their  assistance,  for  advice  only,  the  justices  of  the  supreme 
court }  and  in  Virginia  the  general  court  And  after  considerable  de- 
bate, and  after  first  providing  that  the  Senate  should  only  try  justices 
of  the  Supreme  Court,  and  the  Supreme  Court  all  other  officers,  they 
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finally  adopted  the  provisioD  that  "the  Senate  shall  have  the  sole  power 
to  try  all  impeachments."  Thus  having  provided  the  body  to  prose- 
cate,*  and  the  tribunal  to  try,  they  proceeded  to  the  consideration  of  the 
jadgment,  and  having  the  record  of  punishments  in  England  fresh  in 
their  memories,  which  record  disclosed  that  there  was  no  limit  to  pun- 
ishments in  England  except  in  the  discretion  of  the  House  of  Lords, 
they  proceeded  to  limit  the  judgment,  and  provided  that  a  concurrence 
of  two-thirds  should  be  required  to  convict,  and  provided  that — 

Jad^rment  in  cases  of  impeachment  shall  not  extend  farther  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  anj  office  of  honor,  trust,  or  profit  under  the  United 
States  ;  bat  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment  and  punishment,  according  to  law. 

This  clause  is  the  first  intimation  as  tD  the  extent  of  the  contemplated 
jurisdiction,  and  the  purpose  to  be  reached  by  the  remedy.  It  is  here 
shown  that  the  purpose  was  to  get  rid  of  an  of&cer  by  removal,  and  in 
extreme  cases  to  disqualify  him,  as,  if  he  had  committed  treason  or  other 
high  crimes,  the  safety  of  the  state  might  require  absolute  disqualifica- 
tion. It  also  appears  from  this  clause  that>  whatever  of  punishment  there 
was  in  the  judgment  was  only  incidental,  as  they  were  careful  to  pro- 
vide in  the  same  clause  for  punishment  in  the  courts  according  to  law. 
Keading  this  clause  alone,  without  connecting  it  with  the  fourth  section 
of  the  second  article,  it  would  seem  that  the  remedy  was  only  intended 
to  reach  officers,  and  I  cannot  see  how  a  less  judgment  than  removal 
under  this  clause  alone  could  be  effectively  pronounced.  It  has  been 
said  an  officer  might  be  suspended,  but  that  is  removal  for  a  time,  and 
a  disqualification  as  to  the  particular  officer  for  that  time.  The  judg- 
ment could  go  further,  and  disqualify  as  to  every  office.  As  before 
stated,  this  is  the  first  intimation  as  to  the  real  purpose  of  the  proceed- 
ing. 

This  brings  us  to  the  fourth  section  of  the  second  article.  Until  this 
section  is  reached  no  persons  have  been  designated  nor  offenses  described. 
The  fourth  section  of  article  2  provides  that — 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

This  is  a  potential  section,  prescribing  who  may  be  impeached  and  for 
what  offenses,  and  when  the  judgment  shall  take  effect  and  the  minimum 
penalty  that  shall  be  prescribed  in  all  cases. 

This  section  means  to  provide  for  all  these,  or  it  is  absolutely  mean- 
ingless and  was  wholly  unnecessary,  because  if  all  juiisdiction  was  con- 
ferred by  Uie  last  clause  of  the  second  section  of  the  first  article,  it  was 
not  necessary  to  include  the  fourth  section  of  the  second  article  at  all, 
because  this  clause  had  already  provided  by  reference  to  the  parliamen- 
tary law  for  everything  save  the  extent  of  the  punishment.  It  was  not 
necessary  to  include  these  persons  here,  because  they  were  already  in- 
cluded; it  was  not  necessary  to  prescribe  the  offenses,  because  all 
the  offenses  here  described,  and  many  more,  were  impeachable  in 
England.  The  persons  subject  to  impeachment  and  the  offenses  im- 
peachable must  be  fonnd  in  this  section  or  not  at  all,  as  neither  are 
mentioned  in  any  other  place.  It  is  claimed  that  this  section  was  in- 
serted solely  and  only  for  the  purpose  of  compelling  removal  from  office 
in  case  the  party  held  office.  It  would  hardly  seem  that  the  framers  of 
the  Constitution  would  have  given  such  prominence  to  a  provision  hav- 
ing only  this  object  in  view,  especially  when  they  had  already  provided 
that  removal  from  office  must  be  a  part  of  the  judgment.  I  therefore 
24  B 
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conclude  tbat,  in  order  to  give  any  effect  whatever  to  this  fourth  section 
of  the  second  article,  it  is  absolutely  necessary  to  give  it  the  full  effect 
above  stated,  namely,  to  provide  the  persous  to  be  impeached,  the 
offenses  impeachable,  the  minimum  judgment,  and  the  time  of  its  appli- 
cation, that  is,  upon  conviction.  If  this  construction  be  the  true  one, 
it  follows  that  removal  from  office  must  in  all  cases  be  a  part  of  the  judg- 
ment, and  this  judgment  cannot  be  imposed  unless  the  party  holds  an 
office  at  the  time  of  impeachment. 

HISTOEY  OF  THE  CLAUSES  FOUND  IN  THE  CONSTITUTION. 

Admitting  that  the  language  employed  in  the  Constitution  is  not  ex- 
plicit, and  that  we  are  left  in  doubt  as  to  its  true  construction,  we  are  at 
liberty  to  examine  the  history  of  the  several  clauses  bearing  upon  the 
subject,  and  to  trace  their  progress  in  the  Constitution,  with  a  view  to 
ascertain  the  aim  and  purpose  in  view.  In  doing  this  we  must  bear  in 
mind  the  prime  object  of  the  Constitution,  as  stated  by  Story,  namely, 
that  *'it  was  from  its  very  origin  contemplated  to  be  the  frame-work  of 
a  national  government  of  special  and  enumerated  powers,  and  not  of 
general  and  unlimited  powers.''  On  the  29th  of  May,  Mr.  Eandolph,  of 
Virginia,  opened  the  main  business  of  the  convention  by  presenting  a 
plan  for  a  national  government  by  stating  the  defects  in  the  Articles  of 
Confederation,  and  proposing  a  remedy,  which  was  denominated  Mr. 
Eandolph's  plan,  the  ninth  section  of  which  provided  for  the  establish- 
ment of  a  national  judiciary,  which  should  have  among  other  things 
jurisdiction  to  try  'impeachments  of  any  national  officers,"  thus  show- 
ing that  in  the  very  beginning  it  was  contemplated  that  impeachments 
should  apply  only  to  national  officers. 

Mr.  Pinckney,  on  the  same  day,  presented  a  plan  which  provided  that 
'Uhe  House  of  Delegates  shall  exclusively  possess  the  power  of  im- 
peachment," that  the  Supreme  Court  should  have  jurisdiction  to  try  the 
impeachment  of  officers  of  the  Duited  States,  and  that  the  President 
'^  should  be  removed  from  his  office  upon  impeachment  by  the  House 
of  Delegates  and  conviction  in  the  Supreme  Court  of  treason,  bribery, 
or  corruption  f  and  that  in  cases  of  impeachment  affecting  embassadors 
and  other  public  ministers  the  jurisdiction  of  the  Supreme  Court  should 
be  original. 

It  will  thus  be  seen  that  in  both  the  plans  proposed  at  this  early  day 
;n  the  convention  impeachment  was  confined  to  national  officers.  In 
Mr.  Pinckney's  plan  a  special  provision  was  inserted  with  reference  to 
the  President  of  the  United  States;  and  on  the  2d  of  June  Mr.  Dickin- 
son moved  "that  the  Executive  be  made  removable  by  the  National  Leg- 
islature on  the  request  of  a  majority  of  the  legislatures  of  individual 
States."  "It  was  Necessary,"  he  said,  "to  place  the  power  of  removing 
somewhere.  He  did  not  like  the  plan  of  impeaching  the  great  officers 
of  state.  He  did  not  know  that  provision  could  be  made  for  the  removal 
of  them  in  a  better  mode  than  that  which  he  had  proposed."  Mr.  SSher- 
man  contended  that  the  National  Legislature  should  have  power  to  re- 
move the  Executive  at  pleasure.  Mr.  Mason  thought  "  some  mode  of 
displacing  an  unfit  magistrate  is  rendered  indispensable  by  the  fallibil- 
ity of  those  who  choose,  as  well  as  corruptibility  of  the  man  chosen." 
He  opposed  decidedly  "  the  making  of  the  Executive  the  mere  creature 
of  the  Legislature  as  a  violation  of  the  fundamental  principles  of  good 
government.''  A  vote  being  taken,  Mr.  Dickinson's  proposition  was  re- 
jected ;  when  Mr.  Williamson  moved  to  add  to  the  last  clause  the  words, 
"  and  be  removable  on  impeachment  and  conviction  of  malpractice  or 
neglect  of  duty." 


TRIAL   OP    WILLIAM   W.   BELKNAP.  371 

Oq  tbe  13th  of  June  Mr.  Randolph  and  Mr.  Madison  moved  the  fol- 
io wiog  resolution  respecting  the  national  judiciary : 

That  the  jorisdiction  of  national  judiciary  shall  extend  to  cases  which  respect  the  collection 
of  the  national  re  venae,  impeachments  of  national  officers,  and  questions  which  involve  the 
nstional  peace  and  harmon  j. 

Which  was  agreed  to  without  debate.  (Madison  Papers,  volume  2, 
paffeSo.) 

Up  to  this  time  these  various  propositions  had  been  considered  in 
committee  of  the  whole,  and  on  that  day  Mr.  Oorham,  chairman  of  the 
committee  of  the  whole,  reported  from  the  committee  a  series  of  nineteen 
resolutions,  and  the  resolution  in  relation  to  the  national  judiciary  just 
adopted  became  the  thirteenth  of  that  series.  The  ninth  of  this  series 
provided  that  '^  the  President  should  be  removable  on  impeachment  and 
connction  of  malpractice  or  neglect  of  dnty.'^  It  will  be  seen  that  the 
oatiooal  judiciary  were  here  authorized  to  try  all  impeachments  of 
Datiooal  officers,  and  that  ^*  the  President  should  be  removable  on  con- 
TictioD  of  malpractice  or  neglect  of  duty,''  but  that  no  provision  was 
made  as  to  who  or  what  body  should  prefer  the  accusation  or  initiate 
impeachments.  This  report  from  the  committee  of  the  whole  then  be- 
came the  plan  of  the  convention,  and  Mr.  Paterson,  of  New  Jersey,  asked 
time  to  prepare  and  present  another  plan,  which  he  said  several  of  the 
depatations  wished  shotlld  be  substituted  in  place  of  that  under  con- 
sideration ;  and  on  the  15th  of  June  Mr.  Paterson  proposed  this  plan, 
the  fifth  section  of  which  provided  for  the  establishment  of  a  national 
jadiciary,  and  *'  that  the  judiciary  so  established  shall  have  authority  to 
hear  and  determine  in  the  first  instance  on  all  impeachments  of  Federal 
officers,"  and  tbe  fourth  section  of  which  provided  '*  that  the  President 
should  be  removable  by  Congress  ou  application  by  a  majority  of  the 
executives  of  the  several  States." 

On  the  16th  of  June  the  convention  again  went  into  the  committee  of 
the  whole  for  the  discussion  of  the  plans  of  Mr.  Paterson  and  Mr.  Ran* 
dolph,  and  Mr.  Wilson  contrasted  the  two  plans  by  saying,  **  The  Ex- 
ecutive is  to  be  removable  on  impeachment  and  conviction  in  one  plan; 
in  the  other  to  be  removable  at  the  instance  of  a  majority  of  the  execu- 
tives of  the  States."  On  the  18th  of  June  Mr.  Hamilton  discussed  at 
length  the  various  propositions  then  in  committee,  and  presented  a  plan 
of  his  own,  which  provided  in  the  fourth  section  "  that  the  supreme  au- 
thority of  the  United  States  should  be  vested  in  a  governor,  to  be  elected 
to  serve  during  good  behavior,"  and  the  ninth  clause  of  which  provided 
that— 

Tbe  ^Ternor,  Senators,  and  all  officers  of  the  United  States  to  he  liable  to  impeich- 
ment  for  mal  and  corrupt  conduct,  and  upon  conviction  to  be  removed  from  office  aud  dis- 
qnilified  for  boldiug  any  place  of  trust  or  profit ;  all  impeachments  to  be  tried  by  a  court  to 
»msuit  of  the  chief  or  judge  of  the  superior  court  of  law  of  each  State,  provided  such  judge 
iball  hold  his  office  daring  good  behavior,  and  have  a  permanent  salary. 

It  will  be  seen  that  this  ninth  clause  provides  for  the  impeachment  of 
all  oflScers,  and  that  thej'  shall  be  removed  from  office  ou  conviction, 
showing  Ihat  he  contemplated  that  they  would  be  in  office  at  the  time 
of  trial. 

On  the  19th  of  June,  after  a  lengthy  discussion  of  Mr.  Paterson's  plan, 
Mr.  Handolph's  propositions,  as  reported  from  the  committee  on  the  13th 
of  June,  were  reporte<l  back  without  alteration.  On  the  18th  of  July 
Mr.  Madison  proposi^  to  modify  the  thirteenth  resolution  relating  to  the 
jurisdiction  of  the  national  judiciary,  so  as  to  read — 

"^t  the  jarisdiction  shall  extend  to  all  cases  arising  under  the  national  laws  and  to  such 
other  qoetUons  as  may  involve  the  national  peace  and  harmony. 
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This  was  ap:reed  to;  and  it  would  seem  that  Mr.  Madisou  intended  to 
confer  the  authority  to  try  impeachments  upon  some  other  body,  as  the 
thirteenth  rci^olutiou,  before  modified,  conferred  upon  the  judiciary  tbe 
power  to  try.  On  the  same  day  the  whole  clause  relating  to  the  Execu- 
tive was  reconsidered,  and  a  lengthy  debate  followed  relating  to  tbe 
length  of  term  of  the  Chief  Executive ;  and  on  the  19th,  the  same  ques- 
tion being  under  consideration,  Mr.  Gouverneur  Morris  observed  that 
he  was  for  a  short  term^  in  order  to  avoid  impeachments,  which  would 
be  otherwise  necessary.  And  again,  on  the  20th,  the  Executive  clause 
still  being  under  consideration,  Mr.  Pinckuey  and  Mr.  Gouverneur  Morris 
moved  to  strike  out  the  clause  "  to  be  removable  on  impeachment  and 
conviction  for  malpractice  or  neglect  of  duty."  Mr.  Pinckuey  here  ob- 
served that  the  President  ought  not  to  be  impeachable  while  in  office, 
and  in  the  discussion  of  the  case  before  us  great  stress  has  been  laid 
upon  these  words  of  Mr.  Piuckney  and  similar  words  used  by  Colonel 
Mason  in  the  same  debate.  But  a  careful  examination  of  this  debate 
will  show  that  Mr.  Piuckney  was  opposed  to  the  impeachment  of  the 
Executive  at  any  time,  and  I  quote  his  language  as  found  on  page  1156 
of  the  Madison  Papers: 

Mr.  PiDcknej  did  not  see  the  necessity  of  impesM^hments.  He  was  sure  they  onght  not  to 
issue  from  the  legislature,  who  would  in  that  case  hold  them  as  a  rod  over  the  Executive, 
and  by  that  means  effectually  destroy  his  independence.  His  revisionary  power  in  partica- 
lar  would  be  rendered  altogether  insignificant. 

And  Mr.  King,  in  the  same  debate,  objected  strongly  to  the  impeach- 
ment of  the  President  at  all,  unless  they  should  make  the  tenure  of  his 
office  during  good  behavior.  And  it  will  be  observed  that  the  tenure 
of  the  office  of  the  Chief  Executive  had  not  been  fixed  at  the  time  of 
this  debate,  and  Mr.  Bandolph  in  this  debate  said  that  appropriate  im- 
peachment was  a  favorite  principle  with  him.  ^<  The  Executive  will 
have  great  opportunities  of  abusing  his  power^  particularly  in  time  of 
war,"  &c.  He  suggested  for  consideration  an  idea,  which  had  falleD 
from  Colonel  Hamilton,  of  composing  the  quorum  out  of  the  judges  be- 
longing to  the  States,  and  even  requiring  some  preliminary  inquest  whether 
just  ground  of  impeamment  existed. 

I  call  particular  attention  to  this  latter  language,  as  it  probably  was 
the  origin  of  the  suc^gestion  that  the  House  of  ^presentatives  should 
become  the  inquest  here  alluded  to,  because  up  to  that  time  nobody  had 
been  provided  to  make  the  accusation.  Gouverneur  Morris,  who  had 
originally  joined  Mr.  Piuckney  in  moving  to  strike  out  this  clause  with 
reference  to  the  President,  after  this  debate  said  that  his  opinion  had 
been  changed  by  the  arguments  used  in  the  discussion,  and  added  *^  he  was 
now  sensible  of  the  necessity  of  impeachments,"  thus  showing  that  the 
object  he  had  in  view  in  moving  to  strike  out  the  clause  was  not  to  pre- 
vent the  President  from  being  impeached  while  in  officCi  but  to  prohibit 
his  impeachment  at  all.    He  goes  on  to  say : 

The  Ezecntive  onght  therefore  to  be  impeachable  for  treachery,  corrupting  hii^  electors,  and 
inuapacitj,  where  they  are  causes  of  impeachment.  If  the  Utter,  he  should  be  punished 
not  as  a  man,  but  as  an  officer,  and  punished  only  by  degradation  from  his  office. 

And  this  whole  debate  shows  that  so  far  from  Mr.  Piuckney  or  Gou- 
verneur Morris  intimating  that  they  were  in  favor  of  impeachment  of 
the  President  after  he  was  out  of  office,  they  both  objected  to  his  im- 
peachment at  any  time,  and  wished  to  exclude  him*absolutely  from  the 
power  of  impeachment.  Those  who  opposed  impeachments  were  in 
favor  of  a  short  term  for  the  President,  and  wished  to  make  his  power 
absolute  and  independent  of  either  the  legislative  or  judicial  depart- 
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meDts.  After  tbis  debate  a  vote  was  taken  and  the  clause  retained  in 
theConstitntioD. 

On  the  24th  of  Jaly,  the  resolutions  reported  from  the  committee  of 
the  whole  on  the  Idth  of  June  as  amended,  were  referred  to  a  commit- 
tee of  detail,  consisting  of  Mr.  Kutledge,  Mr.  Bandolph,  Mr.  Oorham, 
Mr.  Ellsworth,  and  Mr.  Wilson,  and  at  the  same  time  the  original  propo- 
sition of  Mr.  Pinckney,  and  also  the  propositions  of  Mr.  Paterson,  were 
referred  to  the  committee. 

On  the  6th  of  August  Mr.  Rutledge,  from  the  committee  of  detail,  re- 
ported a  constitution,  which  provided : 

The  HooM  of  Representatiyet  shiU  haye  the  sole  power  of  impeachment.  (Article  4, 
aeetioD6.) 

The  IVeeident  shall  be  rerooyable  on  impeachment  bj  the  Honse  of  Re^resentatiyee  and 
CGOTictioD  bj  the  Sopreme  Coort  of  treason,  bribery,  and  corruption.    (Article  10,  section  2.) 

The  jurisdiction  of  the  Supreme  Court  shall  extend  to  the  trial  of  impeachments  of  officers 
of  the  United  States.    (Article  1 1 .  section  3. ) 

Jadfment  in  cases  of  impeachment  shall  not  extend  further  than  to  remoyal  from  office 
ind  disqualification  to  hold  and  enjoj  anj  office  of  honor,  trust,  or  profit  under  the  United 
States;  oat  the  party  conyicted  shall  neyertheless  be  liable  and  subject  to  indictment,  trial, 
jad^ment,  and  punishment  according  to  law.    (Article  1 1,  section  — .) 

It  will  be  seen  that  this  report  is  the  first  intimation  as  to  where 
should  be  lodged  the  power  to  accuse  in  cases  of  impeachment  Before 
this  report  all  propositions  had  been  considered  in  the  form  of  resolu- 
tions, bat  now  the  House  of  Representatives  for  the  first  time  was  given 
the  sole  power  to  make  the  accusation.  Here  all  trials  were  to  be  had 
before  the  Supreme  Court  of  the  United  States,  and  were  limited  to 
officers  of  the  United  States.  The  President  could  be  removable  only  on 
eoDviction  of  treason,  bribery,  or  corruption.  The  offenses  of  other 
officers  of  the  United  States  were  not  described. 

Oq  the  20th  of  August  Gouverneur  Morris,  seconded  by  Mr.  Pinckney, 
submitted  several  propositions,  which  were  referred  to  the  committee  of 
detail.  The  substance  of  these  propositions  was  that  there  should  be  a 
coQDcil  of  state,  composed  of  the  Chief  Justice  of  the  Supreme  Court 
and  six  secretaries,  and  at  the  end  it  was  provided  that  each  of  the 
officers  above  mentioned  should  be  liable  to  impeachment  and  removal 
from  office  for  neglect  of  duty^  malversation,  or  corruption.  Mr.  Gerry 
moved  that  the  committee  be  instructed  to  report  proper  qualifications 
for  President  and  the  mode  of  trying  the  supreme  judges  in  cases  of  im- 
peachment 

On  the  22d  of  August  the  committee  of  detail  made  further  report 
with  reference  to  several  clauses,  and  provided  that  at  the  end  of  the 
second  section  of  the  eleventh  article  should  be  added^  ^^  the  judges  of 
the  Supreme  Court  shall  be  triable  by  the  Senate  on  impeachment  by 
the  House  of  Representatives;"  thus  leaving  the  impeachments  of  all 
other  officers,  including  the  President,  to  be  tried  before  the  judges  of 
the  Supreme  Court.  On  the  25th  of  August,  in  considering  the  pardon 
clause,  the  President's  power  to  pardon  in  cases  of  impeachment  was 
excepted.    This  was  agreed  to  nem.  con. 

On  the  27th  of  August,  Gouverneur  Mgrris  moved  to  postpone  the 
clause  relating  to  removal  of  the  President  on  impeachment  because 
he  thought  the  Supreme  Court  was  an  improper  tribunal  to  try  him. 
Oq  the  31st  of  August  all  the  i>ostponed  clauses  and  such  parts  of  re- 
ports as  had  not  been  acted  on  were  referred  to  a  committee  of  one 
from  each  State.  On  the  4th  of  September  this  committee  reported 
recommending  the  insertion  of  the  words: 

fbe  Senate  of  the  Uoited  States  shall  have  power  to  trj  all  impeachmeDts,  bat  no  person 
•Itall  be  convicted  without  the  concnrrence  of  two-thirds  of  mil  the  members  present. 
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Tho  same  committee  reported  the  latter  part  of  section  2,  article  10, 
^hich  read  as  follows: 

He  shall  be  remoyed  from  his  office  on  impeachment  by  the  House  of  Representatives, 
and  conviction  by  the  Senate  for  treason  or  bribery ;  and  in  case  of  his  removal  as  afore- 
said, death,  absence,  resignation,  or  inability  to  discharge  the  powers  or  duties  of  his  office, 
the  Vice-President  shall  exereise  those  powers  and  duties  nntil  another  President  be  chosea 
or  until  the  inability  of  the  President  be  removed. 

Here  it  was  proposed  to  provide  for  the  removal  of  the  President  on 
impeachment  by  the  House  and  conviction  by  the  Senate.  Would  it  be 
claimed  by  any  one  that  under  this  clause,  which  is  substantially  the 
clause  in  the  Constitution  now,  the  President  could  be  tried  after  he  had 
vacated  his  office  by  resignation  or  after  his  term  of  office  had  expired  t 

Mr.  Wilson  afterward,  in  debating  this  clause  and  other  clauses  con- 
nected with  it  relating  to  the  Executive,  said  ^^he  was  obliged  to  con- 
sider the  whole  plan  as  having  a  dangerous  tendency  to  aristocracy^ 
and  as  throwing  a  dangerous  power  into  the  hands  of  the  Senate.  They 
will  have,  in  fact,  the  appointment  of  the  President,  and,  through  his 
dependence  on  them,  the  virtual  appointment  of  officers,  and,  among^ 
others,  the  appointment  of  officers  to  the  judiciary  department.  They 
are  to  make  treaties,  and  they  are  to  try  all  impeachments.  In  allow- 
ing them  thus  to  makeexecutive  and  judiciary  appointments,  be  the  court 
of  impeachment,  and  to  make  treaties  which  are  to  be  laws  of  the  land, 
the  legislative,  executive,  and  judiciary  powers  are  all  blended  in  one 
branch  of  the  Government.'^ 

This  committee  further  reported  the  clause  postponed  on  the  27th  of 
August,  making  the  Presideut  removable  from  office  on  impeachment 
for  and  conviction  of  treason  and  bribery,  thus  omitting  the  word  "  cor- 
ruption.'' As  this  clause  had  been  postponed  on  motion  of  Gouvernear 
Morris  because  he  thought  the  Supreme  Court  an  improper  tribunal  to 
try  the  President,  it  gave  rise  to  considerable  discussion  as  to  which 
was  the  fitter  tribunal  to  try,  the  Senate  or  the  Supreme  Court,  and  the 
committee  having  struck  out  the  word  "corruption,"  there  was  a  debate 
as  to  whether  the  President  should  be  removed  for  any  other  miscon- 
duct than  treason  or  bribery. 

On  the  8th  of  September  the  clause  referring  to  the  Senate  the  trial  of 
impeachments  against  the  President  for  treason  and  bribery  was  taken 
up.    Colonel  Mason  said: 

Wh^  is  the  provision  restrained  to  treason  and  bribery  only  ?  Treason  as  defined  m  the 
Constitution  will  not  reach  many  great  and  dangerous  offenses.  Hastings  is  not  guilty  of 
treason.  Attempts  to  subvert  the  Constitution  may  not  be  treason  as  above  described.  As 
bills  of  attainder,  which  have  saved  the  British  constitution,  are  forbidden,  it  is  the  more 
necessary  to  extend  the  power  of  impeachments. 

If  he  had  for  a  moment  supposed  that  the  power  was  already  con- 
ferred by  the  first  article,  why  should  he  have  used  these  words  f  He 
then  moved  to  add  after  "bribery"  the  words  "or  maladministration." 
Mr.  Madison  said: 

So  vague  a  term  would  be  equivalent  to  a  tenure  during  tho  pleasure  of  the  Senate. 

Gouverneur  Morris  said : 

It  will  not  be  put  in  force  and  can  do  no  harm.  An  election  every  four  years  will  pre- 
vent  maladministration. 

Colonel  Mason  then  withdrew  "maladministration"  and  substituted 
"other  high  crimes  and  misdemeanors  against  the  state;"  which 
amendment  was  agreed  to.  Mr.  Madison  then  objected  to  the  trial  of 
the  President  by  the  Senate,  and  a  considerable  debate  followed  as  to 
whether  a  Presideut  should  be  tried  by  the  Senate  or  by  the  Supreme 
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Ooart ;  but  on  motion  to  strike  out  the  words  '^  the  Senate,"  made  by 
Mr.Madi8on,  these  words  were  retained — ^9  in  the  affirmative  and  2  in 
the  ne^tive.  Then  Colonel  Mason's  amendment,  wherein  the  word 
"state''  was  used,  was  strnck  out,  and  the  words  "United  States" 
nnanimonsly  inserted,  in  order  to  remove  ambiguity.  The  whole  clause 
theu  relating  to  the  President,  as  amended,  was  agreed  to. 

It  will  thus  be  seen  that  up  to  this  point  they  were  fixing  in  this 
clause  who  should  try  the  Pre&iident,  and  for  what  offenses  he  should 
be  tried,  and  also  providing  that  he  should  be  removed  from  office  on 
conviction.  When  the  clause  reached  this  point,  it  was  voted  without 
debate,  and  apparently  without  division,  to  add  to  the  clause  making 
the  President  the  subject  of  removal  the  further  words,  "  the  VicePres- 
ident,  and  other  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  and  conviction  as  aforesaid;"  thus  showing 
that  the  offenses  for  which  the  President  could  be  tried  were  applied  to 
all  civil  officers,  and  also  applying  to  all  civil  officers  the  provision 
already  applied  to  the  President,  namely,  "shall  be  removed  from  office 
on  impeachment  and  conviction,"  thus  drawing  together  in  a  single  clause 
the  provisions  relating  to  the  offenses  for  which  persons  could  be  tried, 
and  what  persons  could  be  tried.  The  clause  relating  to  judgment  still 
remained  at  this  stage  in  the  article  relating  to  the  judiciary,  and  at  this 
time  the  whole  Constitution  was  referred  to  a  select  committee  on  style 
and  arrangement  The  purpose  of  this  committee  was  to  bring  the 
several  provisions  agreed  to  under  their  proper  heads ;  so  that  when  this 
committee  on  style  reported  the  Constitution  as  it  now  stands  all  the 
provisions  relating  to  jurisdiction  of  persons  and  offenses  were  drawn 
into  the  fourth  section  of  article  2  j  and  that  relating  to  judgment,  except 
80  mnch  of  the  judgment  as  provided  for  absolute  removal,  was  drawn 
into  the  last  clause  of  section  3,  article  1,  or  rather  that  clause  was 
transferred  from  the  eleventh  article,  where  it  stood  among  judicial 
powers,  to  the  first  article,  and  transferred  without  change  or  amend- 
ment, so  that  this  clause  was  brought  back  in  its  final  arrangement  to 
stand  in  the  Constitution  before  the  article  relating  to  the  Executive, 
instead  of  standing  after  that  article  among  the  powers  granted  to  the 
jadiciary ;  and  in  construing  these  several  provisions  we  must  construe 
them  together,  as  a  whole  f^me-work  relating  to  impeachments,  and 
give  no  prominence  to  the  fact  that  any  one  clause  stands  before  the  other 
and  should  have  a  construction  because  of  its  relative  position  in  the 
Constitution . 

It  will  be  observed  that  at  every  stage  of  the  proceedings  it  was  in 
contemplation  to  invoke  impeachment  only  for  the  purpose  of  trying 
nationad  officers,  and  this  clause  relating  to  the  President  became  sepa- 
rated from  that  relating  to  other  national  officers  because  there  was 
adonbtin  the  minds  of  many  in  the  convention  whether  the  President 
should  be  impeached  at  all;  and  up  to  the  time  of  the  appointment  of 
the  committee  of  detail,  on  the  6th  of  August,  the  tenure  of  the  presi- 
dential office  had  not  been  fixed,  and  this  committee  of  detail  reported 
that  he  should  hold  his  office  for  seven  years,  and  that  he  should  not  be 
elected  a  second  time,  and  this  subject  relating  to  the  tenure  of  the  Ex- 
ecutive was  not  concluded  until  near  the  close  of  the  convention.  It 
^  be  remembered  that  at  this  stage  of  the  proceedings  the  judgment 
in  cases  of  impeachment  was  provided  for  by  section  5,  article  11,  the 
^icle  relating  to  judicial  powers;  and  there  also  stood  at  this  time  in 
article  11  the  provision  extending  to  the  judiciary  the  trial  of  impeach- 
njonts  of  officers  of  the  United  States,  so  that  it  became  necessary  to 
modify  this  eleventh  article.    Otherwise  there  would  be  a  provision  for 
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the  impeachmeDt  of  the  President,  Vice-President,  and  civil  officers 
only,  and  the  provision  still  left  in  the  eleventh  article  for  the  impeach- 
ment of  officers  of  the  United  Stages  not  civil,  making  these  two  provis- 
ions apparently  repugnant  Therefore  the  committee  on  style  most 
have  removed  the  judgment  clause  from  section  5,  article  11,  to  section 
3,  article  1,  the  power  of  trying  having  been  transferred  from  the  Sa- 
preroe  Court  to  the  Senate. 

Now,  the  history  of  this  clause,  as  to  persons,  shows  that  from  the 
beginning  it  was  intended  to  make  full  provision  in  appropriate  phrase 
for  all  that  could  be  done  under  the  proceeding  of  impeachment ;  and 
so  of  offenses,  because  the  same  clause  constituting  what  persons  shoald. 
be  impeached  contains  the  clause  prescribing  the  offenses.  If,  as  is 
claimed,  the  last  clause  of  the  second  section  of  the  first  article  had 
already  provided  a  full  remedy,  why  were  these  several  amendments 
proposed  to  the  clause  relating  to  the  President,  and  why  were  they  in- 
serted in  that  connection  f  Surely,  as  to  all  other  officers,  the  words 
'Hreason,  bribery,  and  other  high  crimes  and  misdemeanors''  were 
already  implied,  as  they  were  impeachable  offenses  in  England,  and 
were  wholly  unnecessary  here.  If  they  were  words  of  limitation,  and 
originally  intended  to  apply  to  the  President  alone,  then  by  their  inser- 
tion here  they  were  finally  so  applied  to  all  civil  officers,  because  in  this 
section  the  President  and  all  civil  officers  are  placed  upon  an  equal 
footing. 

This  summary  of  the  various  motions,  amendments,  shifting  of  clauses, 
adding  of  provisions,  transposing  of  provisions,  and  the  debates  thereon, 
shows  that  it  was  the  intention  of  the  fraraers  of  the  Constitution  to 
gather  into  this  fourth  section  of  the  second  article  all  of  the  i>erson8 
liable  to  trial  and  the  offenses  for  which  impeachment  could  be  tried. 
They  did  not  alter  or  change  the  substantive  clause  relating  to  judg- 
ment, except  to  make  it  clear  that  removal  from  office  should  l>e  the 
least  punishment,  and  that  in  the  discretion  of  the  Senate  the  further 
judgment  of  disqualification  might  be  inflicted.  From  this  it  is  clear 
that  the  last  clause  of  section  2,  article  1,  was  only  jurisdictional  so  far 
as  to  describe  the  body  that  should  have  the  sole  power  to  inaugurate 
proceedings,  and  the  sixth  clause  of  section  3,  article  1,  is  only  jurisdic- 
tional so  far  as  to  prescribe  the  tribunal  that  should  try  impeachments, 
and  that  the  fourth  section  of  article  2  was  meant  to  be  the  jurisdictional 
section  as  to  persons,  as  to  offenses,  as  to  time  of  judgments,  and  as  to 
the  minimum  punishment  that  could  be  inflicted ;  and,  if  removal  from 
office  must  be  a  part  of  the  judgment,  it  follows  that  the  person  upon 
whom  the  judgment  is  to  operate  shall  be  in  the  possession  of  an  office 
at  the  time  the  proceedings  are  instituted ;  and  it  follows,  of  course, 
that  this  provision  relating  to  judgment  aids  us  in  the  interpretation  of 
the  term  ^'  President,  Vice-President  and  all  other  civil  officers,"  showing 
that  they  meant  the  jurisdiction  to  be  confined  to  such  officers,  and  not 
to  extend  to  persons  out  of  office,  who  may  at  some  time  in  their  lives 
have  held  civil  office,  because,  under  the  construction  sought  to  be  given 
to  the  words  ^*  civil  officers,"  it  matters  not  whether  a  person  liable  to 
impeachment  has  vacated  bis  office  a  day  before  impeachment  or  forty 
years  before,  if  he  still  be  living. 

The  whole  tenor  of  the  debate  upon  all  these  provisions  confirms  the 
view  I  maintain ;  and  there  seems  to  have  been  good  reason  for  this 
limitation.  They  had  invoked  this  jurisdiction  for  the  safety  of  the 
state,  and  not  to  inflict  a  punishment.  They  only  intended  it  for  great 
criminals,  who  should  commit  specified  crimes,  and  persist  in  holding 
office  notwithstanding  their  offenses.    Therefore  they  provided  that 
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removal  must  follow  for  the  protection  of  the  state.  They  had  agreed 
at  an  early  day  io  their  deliberations  that  such  oflfeuders  should  be 
tonied  over  to  the  courts  for  punishment,  and  provided  that  persons 
impeached  should  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  panishment  according  to  law.  This  careful  provision 
^owa  that  they  had  full  faith  and  confidence  in  the  Federal  courts  to 
be  thereafter  created  and  the  people  from  the  body  of  whom  juries  were 
to  be  made  up.  It  will  not  do  to  say  that  if  Belknap  is  guilty  as  charged, 
lie  will  escape  punishment  if  we  do  not  inflict  upon  him  by  oar  judg- 
meot  the  disqualification  clause.  Goneness  has  carefully  provided  a 
«tatate  for  the  class  of  crimes  which  it  is  alleged  Belknap  has  commit- 
ted, and  has  also  provided  a  severe  judgment  which  shall  be  pronounced 
against  him  if  he  be  guilty,  which  judgment  must  emtotce  the  only  pos- 
sible judgment  we  can  pronounce  and  much  more  in  addition.  (See  sec- 
tioD8  5500,  5501,  and  5502  Hevised  Statutes.) 

Bat  it  is  said  that  according  to  this  view  he  can  by  his  resignation 
escape  the  one  penalty  we  are  authorized  to  impose--disqua1ificatiou. 
Not  80,  because  the  statutes  above  referred  to  compel  the  rendition  of 
tills  judgment. 

Bat  it  may  be  said  that  under  the  statutes  the  President  can  pardon. 
Admitting  this  to  be  true,  he  must  still  be  elected  to  office  by  the  peo- 
ple, or  be  appointed  by  the  President  and  confirmed  by  the  Senate.  It 
can  hardly  be  supposed  that  a  President  and  Senate  would  unite  in  re- 
stonng  to  office  a  man  against  whom  such  a  judgment  has  been  pro- 
noaaced.  Besides,  our  judgment  of  disqualification  does  not  prevent 
the  accused,  as  was  shown  by  the  Senator  from  Kansas,  [Mr.  lugalls,] 
from  holding  the  most  important  offices  of  honor  or  trust.  The  Senator 
from  Kansas  said  truly  that  he  could  still  be  elected  governor  of  the 
8tate  of  Iowa ;  he  could  still  be  elected  a  Senator  of  the  United  States  and 
hold  his  office,  because  in  the  Blonnt  case  it  was  decided  that  a  Senator  is 
not  an  officer  within  the  meaning  of  the  Constitution  of  the  United 
States. 

1  think  I  have  shown,  from  the  debates  in  the  convention,  the  real  in- 
tent and  purpose  of  the  framers  of  our  Ck)nstitntion,  and  th^t  that  pur- 
pose thus  shown  is  in  accord  with  the  construction  I  give  to  the  letter 
of  the  instrument,  construing  it  as  a  whole. 

Bnt  we  are  not  left  alone  to  the  debates  in  the  convention  at  the  time 
for  the  true  interpretation  of  their  purpose.  This  purpose  can  also  be 
gathered  from  the  action  of  the  various  States,  contemporaneous  with 
the  meeting  of  the  convention  and  the  adoption  of  the  Constitution 
finally  by  the  several  States. 

HI8T0BY  OP  THE  CONSTITUTIONAL  PROVISIONS  IN  THE  SEVERAL  ^ ATES 
AT  THE  TIME  OP  THE  ADOPTION  OF  THE  FEDERAL  CONSTITUTION. 

This  brings  us  to  the  consideration  of  the  several  provisions  relating 
t^  impeachment  in  the  different  State  constitutions  at  the  time  the  Fed- 
eral Constitution  was  under  consideration  by  the  convention  and  before 
its  final  adoption  by  the  several  States.  And  here  it  must  be  borne  in 
mind  that  the  Articles  of  Confederation  contained  no  provision  what- 
ever relating  to  impeachment,  and  it  must  also  be  remembered  that  in 
the  discussion  that  preceded  the  meeting  of  the  convention  at  Philadel- 
phia the  failure  to  provide  for  impeachment  in  the  Articles  of  Confeder- 
ation did  not  constitute  a  reason  for  a  new  frame- work  of  government 
or  for  a  revision  of  those  articles.  The  chief  objects  sought  to  be  se- 
cured by  the  convention  were  to  provide  more  fully  for  the  national  de- 
fense and  for  the  promotion  of  commerce. 
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Very  soon  after  the  Declaration  of  Independence,  in  1776,  which  wa» 
in  fa€t  a  formal  separation  of  the  colonies  from  the  mother  country,  the 
several  colonies,  then  denominated  States,  began  the  work  of  frainlD^ 
for  themselves  constitutions  or  organic  laws.  I  have  examined  with 
care  the  several  provisions  relating  to  impeachment  as  found  in  the  con- 
stitutions of  these  new  States,  led  thereto  by  the  extraordinary  pre- 
tense that  it  was  the  intention  of  our  fathers  to  import  bodily  into 
the  Oonstitution  of  the  United  States  the  parliamentary  law  of  im- 
peachment, vague  and  indefinite  as  it  was ;  to  adopt  it  without  limit  and 
without  restraint  except  as  to  judgment.  It  would  be  natural  to  sup- 
pose that,  if  the  States  in  the  aggregate  had  such  purpose  in  view,  the 
several  States  in  their  local  constitutions,  or  at  least  many  of  them , 
would  also  have  resorted  to  the  parliamentary  law  for  the  remedy  of  im- 
peachment. But  on  examination  of  these  several  constitutions  it  will 
be  seen  that  in  no  one  of  them  was  this  power  left  vague  and  indefi- 
nite. On  the  contrary,  it  was  specifically  defined  in  all  the  State  con- 
stitutions as  to  the  body  that  could  inaugurate  the  proceeding,  as  to  the 
body  or  tribunal  that  could  try,  as  to  the  persons  who  could  be  imi>eached, 
and  as  to  the  offenses  for  which  impeachment  would  lie.  And  a  farther 
examination  will  show  that  the  framers  of  our  Federal  Constitution  prac- 
tically adopted  the  remedy  of  impeachment  as  it  stood  at  the  time  in  the 
States  of  New  York,  Massachusetts,  and  New  Hampshire.  The  New  York 
provisions  are  as  follows : 

That  the  power  of  impeaching  all  officers  of  the  State  for  mal  or  corrupt  conduct  in  their 
respective  offices  be  vested  in  the  representatives  of  the  people  in  assembly,  but  that  it  shall 
always  be  necessary  that  the  two-thirds  part  of  the  members  present  shall  consent  to  and 
agree  in  such  impeachment  *  *  ^  that  a  court  shall  be  instituted  for  the  trial  of  impeach- 
ments and  the  correction  of  errors  under  the  regulations  which  shall  be  established  by  the 
legislature,  and  to  consist  of  the  president  of  the  senate  for  the  time  being,  and  the  senators 
chancellor,  and  judges  of  the  supreme  oourtf.or  the  major  part  of  them  *  *  *  No  judgment 
of  the  said  court  shall  be  valid  unless  it  be  assented  toby  two-thirds  part  of  the  members  then 
present ;  nor  shall  it  extend  further  than  to  removal  from  office  and  disqualification  to  hold 
and  enjoy  any  place  of  honor,  trust,  or  profit  under  the  State ;  but  the  party  so  couvicted 
shall  be  nevertheless  liable  and  subject  to  indictment,  trial,  judgment,  and  punishment  ac- 
cording to  the  laws  of  the  land. 

This  constitution  was  adopted  April  20,  1777. 

The  constitution  of  Massachusetts,  adopted  March  2, 1780,  provided 
that— 

The  house  of  representatives  shall  be  the  grand  inouest  of  this  commonwealth,  and  all 
impeachments  made  by  them  shall  be  heard  and  tried  by  the  senate.  •  •  •  The  senate 
shall  be  the  court  with  full  authority  to  hear  and  determine  all  impeachments  made  by  the 
house  of  representatives  against  any  officer  or  officers  of  the  commonwealth  for  miscondact 
or  maladministration  in  their  offices.  *  *  *  Their  judgment,  however,  shall  not  extend 
further  than  to  removal  from  office  and  disqualification  to  hold  or  enjoy  any  place  of  honor, 
trust,  or  profit  under  this  commonwealth  ;  out  the  party  so  convicted  shall  be  neverthele&a 
liable  to  indictment,  trial,  judgment,  and  punishment  according  to  the  laws  of  the  (and. 

The  State  of  New  Hampshire  in  1784  adopted  the  exact  words  of  the 
provisions  of  the  Massachusetts  constitution. 

Pennsylvania  adopted  a  constitution  or  frame  of  government  on  the 
15th  of  July,  1776,  and  provided  tor  impeachment  as  follows : 

Every  officer  of  state,  whether  judicial  or  executive,  shall  be  liable  to  be  impeached  by 
the  general  assembly,  either  when  in  office  or  after  his  reHignation  or  removal,  for  malad- 
ministration. All  impeachments  shall  be  before  the  president  or  vice-president  and  coun- 
cil, who  shall  sit  as  judges  to  hear  and  determine  on  impeachments,  taking,  for  their  assist- 
ance and  advice  only,  the  justices  of  the  supreme  court. 

The  board  of  censors  was  also  authorized  to  impeach  any  Stat^  officer. 
Delaware  adopted  a  constitution  in  1776,  wi  h  provisions  relating- 
to  impeachment  as  follows : 
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Tbe  pmidmit,  when  he  is  out  of  office  and  within  eighteen  months  after,  and  all  others 
offiendiDg  agaiost  the  Slate,  aither  by  maladminUtration,  corruption,  or  other  means  by 
which  the  safety  of  the  commonwealth  may  be  andaiigared,  within  eighteen  months  after 
theoffenaecommiited  shall  be  impeachable  by  the  house  of  assembly  before  the  legislstive 
eooBcil.  If  foond  guilty,  he  or  they  shall  be  either  forever  disabled  to  hold  any  office  under 
the  goTemment,  or  removed  from  office  pro  tempon^  or  subjected  to  such  pains  and  penal- 
ties m  the  law  shall  direct. 

The  State  of  Virginia  adopted  a  constitution  on  the  5th  day  of  July, 
1776,  and  provided  for  ioipeachment,  as  follows : 

The  goTemor  when  he  is  out  of  office,  and  others  offending  against  the  State,  either  by 
milftdministration,  corruption,  or  other  means  by  which  the  safety  of  the  State  may  be  en- 
dioeered,  shall  be  impeachable  by  the  house  of  delegates  in  the  general  court  according  to 
tkeUws  of  the  land.  If  found  guilty  he  or  they  shall  be  either  forever  disabled  to  hold  any 
office  onder  government,  or  be  removed  from  such  office  pro  Umpore,  or  subjected  to  such 
psins  or  penalties  ^s  the  law  shall  direct. 

The  State  of  I^orth  Carolina  adopted  a  constitution  December  18, 1776, 
and  provided  that — 

The  (rovemor  and  other  officers  offending  agalnnt  the  State  by  violating  any  part  of  this 
cooatitQtion,  bv  maladministration  or  comiptfon,  may  be  prosecuted  on  impeachment  of  the 
frenertl  lasembly  or  presentment  of  the  grand  jury  in  the  court  of  supreme  jurisdiction  in 

this  State. 

Georgia  adopted  a  constitution  in  1777  making  no  provision  for  im- 
peachment,  but  in  1789  revised  her  constitution  and  provided  that — 

The  house  of  delegates  shall  have  the  sole  power  to  impeach  all  persons  who  have  been 
or  msy  be  in  office,  and  the  senate  shall  have  toe  sole  power  to  try. 

There  was  no  limitation  as  to  judgment.  In  1798  Georgia  again  re* 
Tised  ber  constitution  and  limited  the  puuishment,  as  limited  in  the  con- 
stitotioDSof  New  York  and  Massachusetts,  and  as  in  the  Federal  Consti- 
tntioo;  and  then  in  section  8  provided  that — 

All  persons  convicted  on  impeachment  are  hereby  released,  and  persons  lying  under  snch 
coQTictioQs  are  restored  to  citizenship. 

I  have  selected  firom  the  various  State  constitutions  these  provisions 
to  show  that  although  the  States  had  generally  adopted  the  common  law 
in  their  several  courts  of  judicature,  in  no  instance  did  they  rely  upon 
parliamentary  law  with  reference  to  impeachments^  but  placed  in  their 
sereral  constitutions  specific  provisions  relation  thereto,  the  intent  and 
purpose  of  which  provisions  were  to  limit  and  restrain  the  power  of  im- 
peachment as  practiced  in  Parliament  with  reference  to  the  persons  to 
be  impeached,  and  the  offenses  impeachablCi  and  the  judgment  to  be 
inflicted. 

I  also  call  attention  to  these  constitutions  for  the  purpose  of  showing 
that  at  the  time  the  Federal  Constitution  was  under  consideration  the 
coDstitations  of  the  States  of  New  York,  Massachusetts,  and  New 
Hampshire  provided  only  for  the  impeachment  of  State  officers,  while 
the  constitutions  of  the  States  of  Delaware,  Virginia,  and  Pennsylvania 
provided  for  the  impeachment  of  officers  whether  in  or  out  of  ofiQce,  ex- 
cept the  State  of  Delaware,  which  provided  that  the  president  should 
not  be  impeached  in  office;  and  Virginia,  that  the  governor  should  not 
be  impeached  when  in  office.  In  these  latter  two  States  all  other  officers 
^ere  impeached  in  or  out  of  office ;  and  in  these  two  States  also  im- 
P^hments  were  not  confined  to  officers,  but  extended  to  all  persons 
offending  against  the  State. 

.  I  call  attention  to  these  provisions  also  to  show  that  the  impeach- 
^D?  l>ower  in  several  of  the  States  was  divided,  as  in  Pennsylvania,  it 
^as given  to  the  board  of  censors  and  the  legislative  assembly;  as  in 
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North  Carolina,  to  the  general  assembly  and  any  grand  jury  of  any 
supreme  jurisdiction. 

It  will  farther  be  observed  that  in  the  different  States  different  tribn- 
nals  were  resorted  to  to  try  impeachments,  so  that  the  framers  of  the 
Gonstitntion,  finding  in  the  several  States  these  diverse  and  conflicting 
provisions  relating  to  impeachments,  must  have  intended  to  provide 
clearly  for  all  the  various  steps  in  the  proceeding,  and  also  the  persons 
subject  to  this  power,  as  also  the  offenses  and  the  time  when  the  remedy 
could  be  applied.  And  I  think  it  can  hardly  be  supposed  that  having 
present  before  them  the  fact  that  no  one  of  the  States  had  adopted  the 
parliamentary  law  of  impeachments,  but  that  in  all  of  them  specific  pro- 
visions were  made,  they  would  resort  in  the  aggregate  to  Oreat  Britain 
for  the  measure  or  boundary  of  jurisdiction  in  such  cases.  It  woald  be 
strange  indeed  if,  in  framing  a  constitution  granting  ^'  special  and  enu- 
merated powers,"  they  should  resort  without  debate,  without  dissent, 
and  without  restraint  for  jurisdiction  to  the  musty  records  of  Parlia- 
ment, running  over  a  period  of  nearly  five  hundred  years,  from  the  [Ed- 
wards to  the  Oeorges,  marking,  as  it  did,  both  the  glory  and  shame  of 
England.  If  they  had  ho  intended,  they  utterly  failed  to  carry  out  the 
general  purpose  for  which  they  met  at  Philadelphia. 

I  find,  therefore,  from  the  letter  of  the  Constitution,  from  the  debates 
in  the  convention,  and  from  the  current  history  of  the  time  that  there 
was  no  intention  to  resort  to  the  common  law  or  parliamentary  law  of 
England  to  ascertain  the  proper  jurisdiction  in  cases  of  impeachment. 

But  passing  from  this  review  of  the  period  contemporaneous  with  the 
adoption  of  the  Constitution,  let  us  examine  briefly  what  has  been  said 
of  these  various  clauses  by  the  commentators  and  publicists  who  have 
undertaken  to  construe  them.  So  far  as  I  have  been  able  to  examine, 
the  construction  now  placed  upon  the  Constitution  is  entirely  new  with 
the  single  exception  of  the  claim  put  forth  by  the  managers  on  the  part 
of  the  House,  on  the  trial  of  the  case  of  William  Blount  in  1798,  and  I 
wish  to  call  attention  to  what  was  then  said  by  the  managers.  It  will 
be  remembered  that  William  Blount,  being  a  Senator  from  the  State  of 
Tennessee,  had  during  his  senatorial  term  engaged  in  criminal  corre- 
spondence with  persons  in  the  interest  of  Great  Britain,  with  a  view  to 
incite  the  Creeks  and  Cherokees  to  take  up  arms  against  Spain,  with 
whom  the  United  States  had  a  treaty  of  friendship.  This  corre- 
spondence was  discovered  and  sent  to  the  House  of  Representatives  by 
John  Adams,  then  President  Blount  was  also  charged  with  an  attempt 
to  seduce  a  United  States  Indian  interpreter  from  his  duty  and  to  alien- 
ate the  affections  and  confidence  of  the  Indians  from  the  public  ofiftcers 
residing  among  them. 

On  the  7th  day  of  July,  1797,  Blount  was  impeached  at  the  bar  of 
the  Senate  for  high  crimes  and  misdemeanors.  On  the  day  following 
he  was  expelled  from  the  Senate,  making  no  defense  whatever  against 
the  charges  presented ;  so  that  when  he  was  impeached  at  the  bar  of  the 
Senate  he  was  a  Senator  of  the  United  States.  Afterward  he  employed 
able  counsel,  Mr.  Ingersoll  and  Mr.  Dallas,  and  the  case  came  up  for 
consideration  in  1798.  His  counsel  set  up  in  his  defense  that  a  Senator 
was  not  a  civil  officer  of  the  United  States  within  the  meaning  of  the 
fourth  section  of  the  second  article,  and  therefore  was  not  liable  to  im« 
peachment. 

Mr.  Bayard,  who  opened  the  case  on  the  part  of  the  managers,  in 
answer  to  this  endeavored  to  maintain  that  all- persons  without  the  sup- 
posed limitation  are  liable  to  impeachment,  and  claimed  that  none  of  the 
positive  provisions  of  the  Constitution  declared  in  what  cases  an  im- 
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peachmeDt  should  be  sustained  or  to  what  persous  it  should  becoufiued, 
aod  said : 

Therefore  I  shall  insist  that  the  impeachment  remains  as  a  common  law,  with  variance 
odIj  m  to  positive  provisions  in  the  Constitution. 

He  proceeded  to  show  that  the  question  is,  What  persons,  for  what 
offenses,  are  liable  to  be  impeached  at  commoD  law!  and  added^that  he 
^^8  confident  that  the  learning  and  liberality  of  the  counsel  will  save 
him  the  trouble  of  argument  or  citation  of  authorities  to  establish  the 
position  that  the  question  of  inipeachability  is  a  question  of  discretion 
only  with  the  Commons  and  Lords,  and  that  all  the  King's  subjects  are 
liable  to  be  impeached  by  the  Commons  and  tried  by  the  Lords  upon 
charges  of  high  crimes  and  misdemeanors,  and  that  this  jurisdiction 
goes  to  the  extent  of  the  articles  exhibited  against  Blount."  Although 
the  managers  argued  at  some  length  that  a  Senator  of  the  United  States 
is  a  civil  officer,  yet  they  laid  chief  stress  upon  the  argument  that  the 
jurisdiction  in  cases  of  iuii>eachment  was  limited  only  by  the  common 
law,  and  that  therefore  it  was  not  necessary  to  establish  thai  William 
Blonnt  was  a  civil  officer. 

Mr.  Dallas  and  Mr.  Ingersoll,  counsel  for  Mr.  Blount,  argued  at  length 
to  establish  that — 

OdIj  eiTlI  officers  of  the  Unit^'d  States  are  impeachable,  and  that  offenses  for  which  an 
impeachment  lies  most  he  committed  in  the  execution  of  a  public  office. 

After  the  arguments  of  the  managers  and  counsel,  the  following  res- 
olotions  were  proposed : 

That  William  Blonnt  was  a  civil  officer  of  the  United  States  within  the  meaning  of  the 
CoDititation  of  the  United  States,  and  therefore  liable  to  be  impeached  bj  the  House  of 
Sepreaentatiyes :  that  as  the  articles  of  impeachment  charj^  him  with  hif^b  crimes  and  mis- 
dfinstDori,  supposed  to  hare  been  committed  while  he  was  Senator  of  the  United  States^ 
lui  plea  ought  to  be  ovemiled. 

These  resolutions  were  debated  on  the  7th,  8th,  and  9th  of  January, 
17d8,  and  on  the  10tt\  a  vote  was  reached,  and  they  were  rejected — yeas 
11)  nays  14;  and  on  the  following  day  on  motion  it  was  determined — 

,  Tliit  the  court  is  of  opinion  that  the  matter  alleged  in  the  plea  of  defendant  is  sufficient 
mlsw  to  show  that  this  court  ought  not  to  bold  jurisdiction  of  the  said  impeachment,  and 
"«  Mid  ifflpeachment  is  dismissed. 

Upon  this  the  vote  was  reversed,  14  voting  for  this  resolution  and  11 
voting  against  it 
The  plea  is  as  follows : 

'^proceedings  by  impeachment  are  proyided  and  permitted  by  the  Constitution  of  the 
Uiuted  States  only  on  charges  of  bribery,  treason,  and  other  high  crimes  and  misdemeanors 
Mleeed  to  hsTe  been  committed  by  the  President,  Vice-President,  and  other  ciril  officere  of 
ue  United  States  in  the  execution  of  their  offices  held  under  the  United  States,  as  appears 
^rae  fourth  section  of  the  second  article  and  by  the  seyenth  clause  of  tbe  third  section  of 

»<  nnt  article,  and  other  articles  and  clauses  contained  in  the  Constitution  of  the  United 

witei. 

^t,  although  true  it  is  that  he,  tbe  said  William  Blonnt,  was  a  Senator  of  tbe  United 
°*ff»  from  the  State  of  Tennessee  for  the  seyeral  periods  in  the  said  articlea  of  impeachment 
nmnd  to,  yet  that  he,  the  said  William,  is  not  now  a  Senator,  and  is  not,  nor  was  at  the 
•JJJJ^  periods  so  as  aforesaid  referred  to,  an  officer  of  the  United  States  ;  nor  is  he,  the  said 
williAm,  in  and  by  tbe  said  articles  charged  with  haying  committed  any  crime  or  misde- 
^^T  in  tbe  execution  of  any  oiyit  office  held  under  the  United  States,  or  with  any  maloon- 
QDct  in  ciril  office,  or  abuse  of  any  public  trust  in  the  execution  thereof. 

It  will  thns  be  seen  that  it  was  maintained  on  the  part  of  the  connsel 
lor  Blonnt  that  it  was  necessary  that  the  party  impeached  shonld  be  a 
civil  oflBcer  of  the  United  States  under  the  fourth  section  of  the  second 
^icle,  and  it  was  maintained  on  the  part  of  the  managers  that  the  ju- 
Miction  to  impeach  embraced  every  case  and  every  person  known  to 
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the  parliamentary  law  of  Eagland.  Therefore  it  seems  clear  to  me  that 
the  Senate  decided  in  the  Blount  case  that  only  civil  officers  could  he  im- 
peached, and  so  deciding,  they  mu^t  have  held  that  the  Jurisdiction  of 
persons  and  offenses  was  described  in  the  fourth  section  of  the  second 
article,  and  that  impeachments  were  limited  to  the  cases  therein  de- 
fined. So  that,  to  my  mind,  the  Blount  case  has  practically  settled  the 
question  in  this  case.  * 

Judge  Story,  in  commenting  upon  what  are  impeachable  offenses,  says: 

It  seems,  then,  to  be  the  settles]  doctrine  of  the  high  conrt  of  impeachment  that,  though 
the  common  law  cannot  be  the  foandation  of  a  jurisdiction  not  given  by  the  Constitution  or 
law,  that  jurisdiction,  when  given,  attaches  and  is  to  be  exercised  according  to  the  rules  of 
the  common  law. 

Thus  showing  that,  in  liis  opinion,  the  common  law  could  not  be  re- 
sorted to  for  jurisdiction.  It  is  claimed  by  those  who  favor  jurisdiction 
in  this  case  that  the  common  law  measures  the  jurisdiction.  Judge 
Story,  in  commenting  upon  the  fourth  section  of  the  second  article, 
after  quoting  the  section,  says  r 

From  this  clause  it  appears  that  the  remedy  bv  impeachment  is  strictly  confined  to  civil 
officers  of  the  United  Slates  ;  including  the  President  aod  Vice-President.  In  this  respect 
it  differs  materially  from  the  law  and  practice  of  Great  Britain.  In  that  kingdom  all  the 
King*s  subjects,  whether  peers  or  commoners,  are  impeachable  in  Parliament,  though  it  is 
asserted  that  commoners  cannot  now  be  impeached  for  capital  offenses,  but  for  misdemeanors 
only.  •  «  *  There  seems  a  peculiar  proprietv,  in  a  republican  government  at  least,  in 
confining  the  impeachment  power  to  persons  holding  office.  In  such  government  all  the 
citizens  are  equal,  and  ought  to  have  the  same  security  of  a  trial  by  jury  for  all  crimes  and 
offenses  laid  to  their  charge  when  not  holding  an  official  character.  To  subject  them  to  im- 
peachment would  not  only  be  eztremelv  oppressive  and  ex|)ensive,  but  would  endanger 
their  lives  and  liberties  by  exposing  them  against  their  wills  to  persecution  for  their 
conduct  in  exercising  their  political  rights  and  privileges.  Dear  as  the  trial  by  jury  justly 
is  in  civil  cases,  its  value  as  a  protection  against  the  resentments  and  violence  of  rulers  and 
factions  in  criminal  prosecutions  makes  it  inestimable.  It  is  there,  and  there  only,  that  a 
citizen  in  the  svmpathy  and  impartiality,  the  intelligence  and  incorruptible  integrity  of  his 
fellows  impaneled  to  try  the  accusation,  may  indulge  a  well-founded  confidence  to  sustain 
and  cheer  him.  *  *  *  Indeed,  the  moment  it  was  decided  that  judgments  upon  im- 
peachments should  be  limited  to  removal  and  disqualifications  from  office,  it  follows  as  a 
natural  result  that  it  ought  not  to  reach  any  but  officers  of  the  United  States.  It  seems  to 
have  been  the  original  object  of  the  friends  of  the  National  Oovemment  to  confine  it  to  these 
limits,  for  in  the  original  resolutions  proposed  to  the  convention  and  in  all  the  subsequent 
proceedings  the  power  was  expressly  limited  to  national  officers.  (Story  on  the  Constitu- 
tion, volume  1,  $  790.) 

This  learned  commentator  upon  the  Constitution  seems  also  to  have 
considered  carefully  whether  one  out  of  office  could  be  impeached  for 
crimes  alleged  to  have  been  committed  in  office,  and  expresses  his  view 
upon  this  point,  as  follows: 

As  it  is  declared  in  one  clause  of  the  Constitution  that  judgment  in  cases  of  impeachment 
shall  not  extend  further  than  to  removal  from  office  and  a  disqualification  to  hold  any  office 
of  honor,  trust,  or  profit  under  the  United  States,  and  in  another  clause  the  President,  Vice- 
President,  and  all  civil  officers  of  the  United  States  shall  be  removed  from  office  on  impeach- 
ment for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  or  misdemeanorsj  it  would 
seem  to  follow  that  the  Senate,  on  conviction,  were  bound  in  all  cases  to  enter  a  judgment 
of  removal  from  office,  though  it  has  a  discretion  as  to  inflicting  the  punishment  of  disqual- 
ification. If,  then,  there  must  be  the  judgment  of  removal  from  office,  it  would  seem  to  fol- 
low that  the  Constitution  contemplated  that  the  party  was  still  in  office  at  the  time  of  im- 
peachment. If  he  was  not,  his  offense  was  still  liable  to  be  tried  and  punished  in  the  ordi- 
nary tribunals  of  justice,  and  it  might  be  argued  with  some  force  that  it  would  be  a  vain  ex- 
ercise of  authority  to  try  a  delinquent  for  an  impeachable  offense  when  the  most  important 
object  for  which  the  remedy  was  given  was  no  longer  necessary  or  attainable.  And  although 
a  judgment  of  disqualification  might  still  be  pronounced,  the  language  of  the  Constitution 
may  create  some  doubt  whether  it  can  be  pronounced  without  being  coupled  with  a  removal 
from  office.  There  is  also  much  force  in  the  remark  that  an  impeachment  is  a  proceeding 
purely  of  a  political  nature.  It  is  not  so  much  designed  to  punish  the  offender  as  to  secure 
the  state  against  gross  official  misdemeanors.  It  touches  neither  his  person  nor  his  prop- 
erty, but  simply  divests  him  of  his  political  capacity.  (See  Story  on  the  Constitution, 
$  803.) 
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It  will  thus  be  seen  that  Mr.  Justice  Story,  in  his  exhaustive  chapter 
on  the  subject  of  impeachment,  after  an  examination  of  all  the  authori- 
ties upon  the  subject,  and  after  an  examination  of  the  letter  of  the  Consti- 
tution and  the  debates  in  the  convention,  arrives  at  the  conclusion  that 
section  4,  article  2,  does  describe  the  offenses  and  the  persons  liable  to 
impeachment,  and  that  it  was  his  opinion  that  the  remedy  was  intended 
to  apply  only  to  civil  officers  of  the  United  States ;  and  that  inasmuch 
as  judgment  of  removal  was  necessary  in  all  cases,  only  persons  in  office 
could  be  impeached.  For  myself  I  prefer  to  rely  upon  this  high  author- 
ity rather  than  to  give  a  strained  and  enlarged  construction  to  the  Con- 
stitution, especially  so  when  I  find  that  Chancellor  Kent  and  Mr.  Eawle 
both  resort  to  the  fourth  section  of  the  second  article  for  jurisdiction  in 
cases  of  impeachment  as  to  persons  and  offenses.  Curtis,  in  his  History 
of  the  Constitution,  (volume  2,  pages  261  and  202,)  in  commenting  upon 
the  impeaching  power,  declares  that  the  object  of  impeachment  was  to 
remove  the  President,  the  judges,  and  all  other  civil  officers  of  the 
United  States  from  office  on  impeachment.  All  these  authorities  seem 
to  concur  in  the  view  that  the  object  of  impeachmeut  was  not  to  provide 
a  paDishment,  but  only  to  secure  removal  from  office  and  protect  the 
state  from  the  machinations  of  great  offenders  who  might  be  guilty  of 
high  crimes  in  office. 

I  agree  with  my  colleague  [Mr.  Wright]  that  we  cannot  consider  the 
motives  which  actuated  the  accused  in  presenting  his  resignation.  I 
further  agree  with  him  that  the  time  of  the  resignation  is  not  ma- 
terial, provided  that  it  was  made  before  the  impeachment  proceediogs 
began. 

Should  Jorisdiction  he  taken  in  this  case,  the  principle  established 
sabjects  to  the  impeaching  power  all  persons  who  are  now  living  who 
may  at  any  time  heretofore  have  held  civil  office  or  place  of  public 
trust  under  the  United  States ;  and,  under  the  arguments  of  those 
who  claim  jurisdiction,  it  will  also  subject  to  the  impeaching  power 
all  the  military  and  national  officers  of  the  United  States  now  living 
or  who  may  come  hereafter.  It  does  not  seem  to  me  that  it  could  have 
been  the  intention  of  the  framers  of  the  Constitution  to  thus  enlarge 
the  power. 

It  has  been  said  that  limiting  the  impeaching  power  to  the  removal 
of  dangerous  persons  from  office  is  to  practically  destroy  the  remedy, 
as  all  of  those  who  ought  to  be  impeached  will  resign  and  escape 
imp^hmeut.  while  only  those  who  in  the  end  will  perhaps  not  be 
convicted  will  continue  in  office  so  as  to  place  them  within  the  power  of 
the  House  and  Senate.  This  does  not  follow;  because,  if  it  be  true  that 
the  object  of  impeachment,  or  its  principal  object,  was  removal  from 
office,  then  by  resignation  or  expiration  of  the  term  of  service  the  remedy 
intended  is  reached.  At  best,  impeachmeut  is  a  cumbrous  remedy.  In 
the  case  at  bar  we  have  exhausted  three  mouths  of  the  most  valuable 
time  of  Congress  on  preliminary  questions.  The  trial  of  Hastings  lasted 
ten  years  in  Great  Britain,  and  they  have  had  but  one  case  of  impeach- 
ment since,  and  no  case  within  seventy  years.  Siuce  the  formation  of 
oor  Government  we  have  had  but  six  cases  in  all  and  only  two  convic- 
tions. In  my  own  State,  Iowa,  our  constitution  has  provided  for  im- 
peachment for  thirty  years,  and  not  a  single  case  has  occurred,  and  we 
all  know  how  difficult  it  is  to  find  precedents  in  the  various  States  with 
reference  to  this  remedy,  showing  that  in  the  States  aud  under  the 
Federal  Government  offenses  are  puuisht  d  under  the  regular  and  certain 
processes  of  the  law  in  the  Federal  and  State  {courts,  and  that  the  trial 
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of  causes  by  a  political*  body  is  not  a  favorite  method  of  imnishing^ 
offenders  in  this  conntry. 

Therefore  I  conclude  that  it  is  unnecessary,  for  the  purpose  of  con- 
serving the  public  interests,  to  give  a  strained  construction  to  the 
Constitution  for  the  purpose  of  invoking  this  power  when  all  substan- 
tial remedies  are  reached  by  giving  it  the  limited  construction  originally 
intended  by  those  who  framed  it. 

I  have  attempted  to  give  a  reasonable  eonstruction  to  the  letter  of 
the  Constitution  as  derived  from  the  words  used  in  the  instrument, 
construing  the  several  provisions  together.  I  have  examined  in  detail 
the  progress  of  the  several  provisions  through  the  convention,  and  the 
debates  thereon.  I  have  shown  from  the  contemporaneous  history  of 
the  several  States  that  specific  provisions  for  impeachment  were  made 
in  all  of  them,  and  that  in  none  of  them  did  the  common  or  parlia- 
mentary law  prevail  as  to  jurisdiction  of  persons  or  offenses.  I  have 
endeavored  to  show  that  the  construction  I  give  to  the  Constitution  haa 
been  uniformly  acquiesced  in  for  nearly  a  hundred  years  without  bein^ 
in  any  way  challenged,  except  in  the  single  case  of  the  argument  of  the- 
managers  in  the  prosecution  of  Blount.  1  have  also  endeavored  to  show 
that  the  construction  I  give  to  the  Constitution  provides  the  substantial 
remedy  originally  intended,  and  I  therefore  conclude  that  upon  prin- 
ciple, upon  the  letter  of  the  instrument,  and  from  all  the  precedents- 
cited,  the  Senate  has  no  jurisdiction  to  try  the  case  now  at  bar,  and  that 
the  proceedings  should  be  dismissed. 


OPINION  OF  MR.  McMillan. 

Delivered  May  25, 1876. 

Mr.  MoMiLLAN.  It  is  quite  manifest,  from  various  provisions  of  the 
Constitution,  that  it  was  the  intention  of  the  framers  of  that  instrument 
to  vest  in  the  General  Government  a  power  of  impeacbment. 

It  is  claimed  in  the  case  at  bar  that  the  fifth  paragraph  of  section  2,. 
article  1,  of  the  Constitution  is  the  only  provision  thereof  which  affects 
the  jurisdiction  of  the  persons  impeachable  and  the  subject-matter  of 
impeachment,  and  that  it  vests  in  the  House  of  Representatives  all  the 
power  of  impeachment  at  common  law,  and  that  we  are  to  refer  to  the 
common  law  to  ascertain  the  nature  and  extent  of  that  jurisdiction.  It 
is  further  claimed  by  the  Senator  from  Vermont  [Mr.  Edmunds]  and  the 
Senator  Arom  Ohio  [Mr.  Sherman]  that,  conceding  jurisdiction  to  be  con- 
ferred ority  by  the  fourth  section  of  article  2,  persoiis  once  officers  are 
impeachable  after  they  are  out  of  office  for  ofiEeuses  embraced  in  this 
section  committed  while  in  office. 

The  fifth  paragraph  of  section  2  of  article  1  of  the  Constitution  is  as 
follows : 

The  House  of  Representatives    *     *    *    shall  have  the  sole  power  of  impeachment. 

Does  this  vest  in  the  House  of  Bepresentatives  all  the  power  of 
impeachment  at  common  lawf  If  so,  it  must  be  because  the  operative 
word  ^'impeachment,"  ex  vi  terminij  imports  the  jurisdiction  of  the 
persons  impeachable  and  the  subject-matter  of  impeachment.  The  word 
impeachment  is  used  in  the  fourth  section  of  article  2  of  the  same 
instrument,  and  as  there  used  cannot  embrace  the  jurisdiction  of  the 
persons,  for  the  persons  subject  to  the  jurisdiction  [are  expressly  desig- 
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sated.  It  cannot  embrace  the  subject-matter  of  impeachment,  for  the 
offenses  are  therein  enamerated.  It  clearly,  in  that  connection,  refers 
to  the  remedy,  and  embraces  only  the  accusation  and  prosecution  jn  the 
proceeding.  The  same  meaning  may  be  given  to  the  word  as  used  in 
the  fifth  paragraph  of  section  2,  article  I,  and  still  le&ve  that  provision 
fally  operative.  The  word  does  not,  therefore,  per  sr^  import  jurisdiction 
of  the  persons  impeached  or  the  subject-matter  of  impeachment.  The 
meaning  of  the  clause  is,  therefore,  open  to  construction. 

May  it  reasonably  be  limited  to  embrace  only  the  accusation  and 
prosecntion  of  the  remedy  T 

The  framers  of  the  Constitution  were  familiar  with  the  fact  that  in 
Great  Britain  the  power  of  impeachment  was  not  confined  to  the  House 
of  Commons,  but  extended  alike  to  the  King  and  the  citizen.  They 
knew  also  that,  in  some  of  the  constitutions  of  the  States  about  to  be 
formed  into  a  federal  government  under  the  Constitution  they  were 
firamiDg,  both  houses  of  the  Legislature  joined  in  the  accusation  and 
Uie  trial  in  cases  of  impeachment  They  were  about  to  institute  an 
extraordinary  remedy,  the  object  of  which  was  to  protect  the  Govern- 
ment against  corrupt  officers  who  might  be  called  to  administer  its 
affairs,  which  would  involve  the  most  sacred  rights  they  were  about 
to  secure  to  the  citizens  of  the  Republic.  The  House  of  Bepresenta- 
tives,  for  the  organization  of  which  they  were  to  provide,  were  to  be 
the  hnmediate  representatives  of  the  people.  It  was  therefore  fit  that 
with  that  body,  and  it  alone,  should  be  deposited  so  grave  a  power. 
Jealous  of  the  rights  of  the  citizen,  that  justice  might  not  be  violated 
by  the  accuser  becoming  the  judge,  it  was  the  great  wisdom  of  our 
fathers  which  limited  the  power  of  the  House  of  Kepresentatives  to  that 
of  accusation.    (Story  on  the  Constitution,  §§  688,  087,  741.) 

Bat  although  the  clause  under  consideration  does  not  necessarily  im- 
port Jarisdlction  of  the  persons  impeachable  or  the  subject-matter  of  im- 
peachment, but  only  the  power  of  accusation  and  prosecution,  was  it 
the  intent  of  the  framers  of  the  Constitution  by  this  langaa(;e  to  confer 
upon  the  House  of  Representatives  all  the  power  of  impeachment  at 
common  law  possessed  by  the  House  of  Commons  of  Great  Britain  at 
tbe  adoption  of  the  Constitution  t 

It  is  laid  down  by  English  commentators,  and  the  doctrine  is  recog- 
nized by  Judge  Story  in  his  Commentaries  on  the  Constitution,  that  by 
the  common  law  the  power  of  tbe  House  of  Commons  to  impeach  em- 
hraced  private  individuals,  and  it  is  not  disputed  that  the  punishment 
ipoa  impeachment  and  conviction  was  at  the  discretion  of  the  Lords, 
extendiog  to  property,  person,  and  life.  If  the  exercise  of  this  jurisdic- 
tioQ  upon  individuals  was  so  shocking  to  the  public  sense  as  to  prevent 
its  exercise  in  jnore  modem  times,  the  omission  to  use  it  did  not  divest 
the  power.  Tbe  comparatively  recent  case  in  the  English  courts  in  which 
ft  party  demanded  his  right  of  trial  by  battle,  which,  although  so  long 
disosed  that  it  was  known  only  in  the  history  of  the  law,  was  found  to 
^  a  legal  right,  is  familiar,  at  least  to  the  profession.  The  non  user 
of  a  right  does  not  abrogate  the  law.  If,  therefore,  this  jurisdiction 
to  impeach  the  individual  existed  at  common  law,  the  express  grant 
of  the  conimctD-law  power  claimed  to  exist  in  the  Constitution  pre- 
serves it  here  in  all  its  vigor.  It  must  at  least  be  said  that,  if  the 
^astniction  claimed  for  this  paragraph  of  the  Constitution  is  correct, 
the  exercise  of  a  power  the  most  dangerous  and  odious  which  could 
be  invoked  by  the  ^National  Government  is  lett  to  doubtful  construc- 
tion. 

Bat,  however  this  may  be,  the  power  of  impeachment  at  common  law 
25b 
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indisputably  excluded  the  King  and  embraced  all  officers  of  every  char- 
acter and  grade  in  the  realm,  and  all  (lersons  holding  or  exercising  a 
franchise  of  the  Grown,  and  extended  to  all  crimes  and  abuses  of  the 
vested  franchises  affecting  the  public  interests.  If  this  be  the  jurisdic- 
tion conferred  by  our  Constitution,  the  power  to  impeach  extends  to  all 
civil,  military,  and  naval  officers,  and  to  all  persons  holding  any  fran- 
chise from  the  Genei:al  Government.  Embraced  within  the  latter  class 
are  all  bank  officials  of  national  banks,  all  railroad  officials  of  railroads 
under  the  laws  of  the  United  States,  and  officials  of  any  corporation 
which  may  be  organized  under  the  laws  of  the  United  States. 

On  the  other  hand,  resting  the  jurisdiction  solely  upon  this  clause 
and  referring  to  the  common  law  to  ascertain  its  extent*,  the  President 
of  the  TJnit^  States  could  not  be  impeached,  for  he  derives  or  may 
derive  his  office  from  a  source  paramount  to  the  National  Grovemment. 
(Story  on  the  Constitution,  §  791.)  If  such  power  and  such  want  of 
power  be  now  found  to  exist  in  the  Constitution,  the  people  of  the 
country  will  suddenly  awake  from  the  dream  of  security  of  almost  a 
century's  duration,  in  the  midst  of  darkness,  filled  with  terror  and  fear- 
ful forebodings. 

Therefore,  considering  the  circumstances  under  which  the  Constitu- 
tion was  framed,  the  character  of  its  officers,  the  purposes  they  desired 
to  accomplish  by  their  work,  and  referring  to  the  nature  and  extent  of 
the  common-law  jurisdiction  in  impeachment,  it  would  seem  to  be  un- 
reasonable that  our  fathers  would  embody  in  the  fundamental  law  of 
the  nation  a  power  and  jursidiction  so  unlimited,  so  liable  to  abuse,  and 
so  obnoxious  to  a  liberty-loving  people  as  the  common  law  jurisdiction 
of  impeachment. 

But  it  is  a  familiar  rule  of  construction  that  in  arriving  at  the  mean- 
ing of  a  written  instrument  all  its  provisions  must  be  construed  together 
and  in  the  light  of  each  other.  Section  4  of  article  2  of  the  Constitution 
is  as  follows : 

The  President,  Vice-President,  and  all  civil  oflScers  of  ihe  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

This,  it  is  claimed,  is  not  a  grant  of  jurisdictional  power. 

The  President,  under  the  common-law  power  of  impeachment,  would 
not  be  impeachable;  therefore  he  is  not  impeachable  at  all  unless  this 
section  makes  him  so.  This  language,  "The  President  ♦  ♦  •  shall 
be  removed  from  office  on  impeachment  for,  and  conviction  ofj  treason,^ 
&c.,  necessarily  implies  that  be  may  be  impeached  for  and  convicted  of 
the  offenses  designated.  (Story  on  the  Constitution,  §  791.)  It  is,  then, 
a  jurisdictional  section  so  far  as  he  is  concerned.  As  the  same  words 
apply  to  the  "  Vice-President  and  all  civil  officers  of  the  United  States," 
it  must  have  the  same  effect  as  to  them.  The  section  Is,  therefore,  a 
jurisdictional  one,  both  as  to  the  persons  and  the  subject-matter  of  im- 
peachment. 

In  considering  the  fifth  paragraph  of  section  2,  article  1,  we  have 
already  seen  that  full  effect  may  be  given  to  it  by  construing  it  to  be  a 
grant  of  power  to  accuse  and  prosecute  only,  and  that  such  construction 
is  reasonable.  If  it  had  been  the  intention  of  the  framers  of  the  Consti- 
tution in  that  paragraph  to  embrace  the  jurisdiction  of  the  persons  im- 
peachable and  the  subject  matter  of  impeachment,  they  would  certainly 
have  disposed  of  the  whole  subject  and  embraced  the  President  and 
Vice-President.  The  reasonable  conclusion,  therefore,  is  that  the  fourth 
section  of  article  2  is  the  only  section  which  confers  jurisdiction  of  the 
persons  impeachable  and  the  offenses  for  which  impeachment  will  lie. 
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Again,  couceding  for  this  point  that  some  difference  of  opinion  may 
ha?e  existed  heretofore  as  to  whether  nnder  this  section  a  person  could 
be  impeached  after  he  left  office  for  offenses  committed  while  in  office, 
jet  I  have  been  anable  to  learn  from  my  own  investigation  or  from  the 
iorestigation  of  other  Senators  npon  this  trial — and  the  latter  seems  to 
have  b^n  exhaustive — that  it  was  ever  claimed,  except  by  the  managers 
in  the  Blount  case,  that  the  fifth  paragraph  of  section  2,  article  1,  con- 
ferred on  the  House  of  Bepresentatives  all  the  common-law  power  of 
impeachment ;  on  the  other  hand,  whatever  construction  as  to  the  extent 
of  tbe  jurisdiction  conferred  may  be  given  to  section  4  of  article  2,  Kent, 
Bawle,  Story,  Bouvier,  and  all  the  public  men  of  the  country  refer  the 
jurisdiction  to  that  section,  and  the  decision  in  the  Blount  case  clearly, 
to  my  mind,  settles  the  question  that  it  is  the  source  of  jurisdiction  in 
impeachment. 

This  brings  me  to  consider  whether  nnder  this  section  a  person  who 
is  oat  of  office  may  be  impeached  for  crimes  committed  while  in  office. 

If  this  section^  as  I  believe  and  have  endeavored  to  show,  is  the  only 
source  of  jurisdiction,  it  is  exclusive,  and  those  only  are  subject  to  im- 
peachment who  are  embraced  within  it;  that  is,  the  President,  Vice- 
President,  and  all  civil  officers  of  the  United  States.  This  enumeration 
of  these  persons  excludes  all  others. 

Paragraph  7  of  section  3,  article  1,  provides  that — 

Jadgment  in  cases  of  impeacbment  sball  not  extend  further  than  to  remoyal  from  office, 
and  duanalification  to  bold  and  enjoy  any  office  oi  honor,  tmit,  or  pro6t  nnder  tbe  United 
^tatcs;  W  tbe  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
jodgment,  and  punishment,  according  to  law. 

Tbe  impeachment  and  conviction  are  for  crimes,  but  the  proceeding 
is  not  for  the  punishment  of  the  offense  nor  the  offender,  for  that  is  ex- 
pressly left  to  the  criminal  proceeding  by  indictment,  and  if  any  element 
of  pooishment  as  such  entered  into  the  impeachment,  it  would  plainly 
snbject  the  citizen  to  a  double  punishment  for  the  same  offense. 

The  only  purpose  of  the  proceeding  by  impeachment,  therefore,  must 
'  be  the  preservation  of  the  purity  and  the  protection  of  the  Government. 
Official  station,  in  the  contemplation  of  the  Constitution,  is  the  only 
thing  which  affords  the  opportunity  of  effecting  the  injury  to  the  Oov- 
^ment  against  which  it  was  intendeil  by  this  proceeding  to  protect 
Therefore  the  judgment  in  cases  of  impeachment  relates  only  to  the 
mcambency  c^  official  position  by  the  accnsed. 

Paragraph  7  of  section  3,  article  1,  above  quoted,  provides  that — 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  finom  office, 
and  disqualification  to  bold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 

States. 

The  judgment  must  be  based  upon  the  conviction  of  a  person  impeach- 
able of  an  impeachable  offense.  What  might  be  the  construction  of  this 
provision  if  it  stood  alone,  it  is  not  necessary  now  to  determine.  If  I 
am  right  in  the  view  I  have  taken  of  the  Constitution,  section  4  of  arti- 
cle 2  prescribes  the  only  persons  and  offenses  which  are  impeachable, 
^Dd  that  section  provides  that  all  of  the  officers  therein  designated  shall 
bereoToved  from  office  on  impeachment  for  and  conviction  of  any  of  the 
offenses  therein  mentioned.  The  removal  from  ofSce  is  based  upon  the 
conviction.  Irt  must  therefore  be  by  the  judgment  upon  the  conviction. 
The  language  of  section  4  is  unambiguous  and  mandatory — ^^  shall  be 
removed  from  oflBce." 

Paragraph  7  of  section  2,  article  1,  must  be  construed  in  connection 
witb  section  4  of  article  ^,  and  thus  construed  the  judgment  must,  in  all 
cases,  be  removed  from  oflice,  and  must  not  in  any  case  extend  further 
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than  ^'  removal  from  office  and  disqaalification  to  hold  and  enjoy  any 
office  •  •  •  under  the  United  States.''  The  power  to  disqualify 
cannot  be  exercised  except  in  connection  with  removal  from  office ;  but 
it  need  not  be  exercised  in  all  cases  of  removal. 

Bemoval  from  office,  then,  must  be  the  judgment  in  all  cases  of  im- 
peachment ;  but  removal  from  office  cannot  take  place  where  the  person 
impeached  and  convicted  is  not  in  office;  therefore  a  person  not  in 
office  cannot  be  impeached. 

The  terms  used  in  section  4  of  article  2  to  designate  who  are  impeach- 
able likewise  imply  persons  in  office. 

Whether  after  jurisdiction  in  impeachment  is  taken  a  resignation  can 
be  effectual  to  oust  the  jurisdiction,  and  whether  an  officer  can  be  im- 
peached for  offenses  committed  prior  to  his  entrance  into  o£&ce,  are 
questions  not  necessary  to  be  determined  in  this  case,  and  upon  which 
I  express  no  opinion. 

For  the  reasons  given,  I  am  of  opinion — 

1.  That  paragraph  5  of  section  2,  article  1  of  the  Constitution  confers 
upon  the  House  of  Kepresentatives  the  exclusive  power  to  accose  and 
prosecute  in  cases  of  impeachment;  nothing  more. 

2.  That  section  4,  article  2,  prescribes  the  officers  impeachable  and 
the  offenses  for  which  they  may  be  impeached,  and  that  power  extends 
only  to  the  President,  Vice-President,  and  other  civil  officers  of  the 
United  States  while  in  office. 

3.  That  the  defendant,  William  W.  Belknap,  being  out  of  office  and 
a  private  citizen  at  the  time  and  before  the  proceeding  for  his  impeach- 
ment took  place,  the  House  of  Representatives  had  no  authority  to  im- 
peach him  and  the  Senate  has  no  jurisdiction  to  try  the  impeachment. 


OPINION  OP  ME.  INGALLS. 
Delivered  May  25, 1876. 

Mr.  Ingalls.  Mr.  President,  the  American  i>eople  have  exhibited  so 
many  convincing  proofs  of  their  capacity  for  self-^vemment,  and  have 
falsified  so  many  prophecies  of  disaster,  that  I  hesitate  to  agree  with 
those  who  affirm  that  either  decision  of  the  question  now  before  the 
Senate  is  fraught  in  the  alternative  with  fatal  consequences  to  the  Con- 
stitution of  our  country  or  to  the  liberties  of  its  citizens. 

Should  it  be  determined  that  the  respondent,  having  resigned,  con- 
tinues liable  to  impeachment  for  misconduct  while  in  office,  it  would 
hardly  bo  considered  a  usurpation  of  general  criminal  jurisdiction  or 
a  return  to  the  judicial  atrocities  of  the  most  hateful  epoch  of  English 
history,  and  presenting  thus  a  novel  menace  to  the  guarantees  of  citi- 
zenship. 

Should  it  be  decided  on  the  other  hand  that  liability  to  impeachment 
terminates  when  the  accused  ceases  to  be  a  civil  officer,  the  great  safe- 
guards of  the  Constitution  would  still  remain.  'When  the  Constitution 
ceases  to  express  the  convictions,  the  purposes,  the  conscience  of  the 
people,  it  will  cease  to  be  operative.  They  will  either  amend  it  or  they 
will  abrogate  it,  or  they  will  evoke  from  its  recesses  some  latent  energy 
to  become  the  potent  minister  of  their  will. 

Nor  do  the  securities  and  covenants  of  liberty  and  citizenship  rest 
upon  any  such  brittle  and  shifting  foundation  as  the  decisions  of  courts 
or  senates  on  the  construction  of  words,  and  clauses,  and  sentences  of 
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tbe  Constitation.  When  the  condaaions  of  these  tribnnals  fail  to  reg- 
ister the  decrees  or  to  reach  the  full  measure  of  the  iotelligeoce  of  the 
people,  they  will  be  reversed  by  a  judgment  in  that  assize  from  which 
there  is  no  appeal. 

I  therefore  approach  the  subject  relieved  of  all  apprehensions  of 
practical  dangers,  whether  the  determination  may  be  upon  the  one  side 
or  upon  the  other.  Our  political  history  for  ninety  years  refutes  the 
idea  that  the  subject  is  of  very  grave  or  paramount  importance.  Im- 
peachment, even  in  cases  where  the  power  was  undoubted,  has  been 
resorted  to  infrequently.  States  have  been  saved  without  it  Official 
delinquency  has  not  been  uncommon,  but  impeachments  have  been  rare. 
The  process  ft  dilatory,  unwieldy,  and  expensive.  The  machinery  is 
complicated.  The  possibilities  of  partisan  unfairness  and  malignity  are 
too  great  Tbe  disproportion  of  resources  between  the  prosecutor  and 
the  offender  are  so  marked  as  to  shock  the  love  of  equity  and  justice 
which  characterizes  the  Anglo-Saxon.  The  idea  upon  which  it  Is 
foonded  is  repugnant  to  the  principles  of  popular  government  and  to 
the  temper  and  instincts  of  a  free  people. 

The  application  of  the  doctrine  now  sought,  whether  it  be  regarded 
as  a  limitation  or  an  expansion  6f  the  power  of  impeachment,  is  novel, 
bat  its  assertion  is  not  The  question  whether  the  liability  to  impeach- 
ment terminated  with  official  existence  has  often  been  mooted,  but  it 
now  for  the  first  time  arises  for  practical  determination.  I  do  not  think 
it  will  ever  rise  again.  If  the  jurisdiction  is  denied,  it  is  not  likely  that 
it  will  be  reasserted.  If  the  late  Secretary  of  War  is  tried,  the  specta- 
cle will  be  such  as  to  prevent  the  case  from  being  cited  as  a  precedent. 

Fortunately  the  discussion  is  not  political,  and  this  source  of  our  con- 
Wtalation  is  increased  by  the  reflection  that  the  question  is  divested 
of  a  partisan  aspect  by  the  disjunction  of  one  party  only.  One  great 
political  division  of  the  Senate  is  practically  unanimous  upon  a  doubt- 
ful question  of  constitutional  law,  and  is  re-enforced  by  allies  from  that 
party  with  which  the  respondent  has  heretofore  been  associated.  Poli- 
tical organizations  founded  upon  ideas  rather  than  upon  policies  are 
tolerant  of  differences  of  opinion  and  concede  the  right  of  individual 
judgment;  but  they  always  embrace  among  their  adherents  large  num- 
bers of  that  invaluable  class  of  supporters  who  invariably  study  how 
they  can  differ  with  their  associates,  and  never  believe  they  are  truly 
independent  unless  they  act  with  their  adversaries. 

That  this  jurisdictional  question  in  a  practical  sense  now  for  the  first 
time  arises  is  evidence  that  it  is  not  an  integral  part  of  the  Constitu- 
tion nor  essential  to  national  safety.  That  when  it  is  thus  for  the  first 
time  presented  it  appears  in  such  dubious  and  uncertain  guise  that  the 
most  eminent  jurists  of  one  political  faith  are  spontaneously  agreed, 
while  those  of  the  other  differ  toto  clceo  in  their  interpretation  of  six 
simple  sentences  in  the  Constitution,  is  further  evidence  that  the  frara- 
ers  of  that  instrument  either  considered  it  a  matter  of  small  moment  or 
were  unfortunately  negligent  in  the  expression  of  their  designs. 

For  it  mnstbe  observ^  that  the  grant  of  power  is  explicit,  and  can- 
not be  classed  among  those  latent,  obscure,  and  ambiguous  powers,  the 
resaltof  compromise,  and  the  fatal  cause  of  partv  dissension  and  na- 
tional peril. 

The  constitutional  provisions  concerning  impeachment  have  been  so 
<rften  stated  that  reiteration  seems  superfluous;  but  they  must  be  re- 
peated here.    They  are  as  follows : 

The  President,  'Vice-President,  and  all  ciril  officers  of  the  United  States  sball  bo  removed 
from  office  on  impeachment  for,  and  conyiction  of,  treason,  briberj,  or  other  higb  crimes  and 
imideineanoTs.    (Article  2,  section  4.) 
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The  House  of  Representatives  «  *  »  shall  have  the  sole  power  of  impcaclimeut. 
(Article  1,  section  2,  claase  5.) 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sitting  for  that  pur- 
pose, thej  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is 
tried,  the  Chief-Justice  shall  preside ;  and  no  person  shall  be  convicted  witbont  the  concur- 
rence of  two-Uiirds  of  the  members  present.    (Article  1,  section  3,  clause  6.) 

Judgment  in  cases  of  impeachment  shall  not  extend  farther  than  to  removal  from  office, 
and  disQualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States ;  out  the  party  convicted  shall  neveVtheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment  according  to  law.   (Article  1,  section  3,  clause  7.) 

Stated  in  tbeir  natural  order,  and  assembled  in  their  proper  sequence, 
they  would  read  thus : 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  subfect 
to  impeachment  for  treason,  bribery,  or  other  high  crimes  and  misdemeanors :  and  on  con- 
viction shall  be  removed  from  office.  The  House  of  Representatives  shall  have  the  sole  power 
of  impeachments,  and  the  Senate  shall  have  the  sole  power  to  try  all  impeachments. 
Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office  and 
fUsqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States;  but  Uie  party  convicted  shall,  nevertheless,  be  liable  to  indictment,  trial,  judgment, 
and  punishment  according  to  law. 

Leaving  particulars  and  descending  to  mere  description,  they  desig- 
nate— 

First.  The  persons  who  may  be  impeached. 

Second.  The  ofifenses  for  which  impeachment  will  lie. 

Third.  The  penalty  on  conviction. 

Fourth.  The  method  of  procedure. 

Fifth.  The  limitation  of  the  judgment. 

The  student  of  Eoglish  history  will  not  fail  to  note  that  each  of  these 
particulars,  with  the  possible  exception  of  the  fourth,  is  a  direct  departure 
from  the  law  of  Parliament  upon  impeachment.  Under  that  all  the  King's 
subjects  could  be  impeached,  but  the  King  could  not.  Tbey  could  be 
impeached  for  any  offense.  Any  punishment  could  be  inflicted,  and  the 
power  of  judgment  was  absolute. 

I  am  compelled,  therefore,  to  dissent  from  the  doctrine  that  the  clauses 
giving  the  House  the  power  of  impeachment  and  the  Senate  the  power 
of  trial  are  in  any  sense  jurisdictional,  but  must  regard  them  as  func- 
tional merely ;  directory  of  the  methods  of  practice  and  procedure  under 
the  Constitution,  and  not  as  a  grafting  npon  our  system  of  the  process 
of  impeachment  as  recognized  by  the  parliamentary  law  of  England. 
For  it  must  be  remembered  that  in  a  free,  popular  government  like  that 
which  our  fathers  instituted  impeachment  as  known  and  practiced  in 
Oreat  Britain  would  be  illogical,  anomalous,  and  nnnecessary. 

Where  monarchs  were  absolute  and  the  right  to  rule  descended 
through  successive  generations  of  avaricious  and  sensual  tyrants ;  where 
eorrnpt  favorites  administered  the  offices  and  plundered  the  revenues  of 
the  kingdom  at  the  pleasure  of  the  King;  where  the  property  of  the 
realm  accumulated  in  families,  and  all  the  prerogatives  of  wealth  and 
power  were  hereditary,  there  was  no  relief  from  oppression  but  by  ex- 
traordinary methods — the  dagger,  revolution,  and  the  scaffold. 

Hence  in  the  great  struggle  between  Kings  and  subjects,  when  law  at 
last  succeeded  force,  the  right  to  impeach  corrupt  and  incompetent 
rulers  was  asserted  in  Germany  and  transferred  to  England  as  early  as 
the  fourteenth  century.  Though  it  was  an  advance  npon  the  redress  of 
force,  yet  its  methods  were  violent  and  its  penalties  cruel,  inhuman,  and 
atrocious.  Its  victims  were  put  to  death,  and  their  mutilated  remains 
refused  burial ;  their  blood  was  corrupted ;  they  were  outlawed,  banished, 
and  exiled ;  they  were  stripped  of  their  estates  and  dignities,  and  pur- 
sued with  dishonor  beyond  the  grave.    And  thus  impeachment  was  as- 
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sociated  with  that  odious  group  of  remedies,  among  which  were  ex  post 
facto  laws,  bills  of  attainder,  and  pains  and  penalties. 

But  in  a  country  where  the  people  are  the  rulers  the  necessity  and 
the  occasion  for  impeachment  are  greatly  diminished.  Where  neither 
wealth  nor  power  is  hereditary,  there  need  be  no  corruption  of  blood j 
and  where  the  tenure  of  office  is  brief  and  depends  upou  the  will  of  the 
people,  im|)eachment  is  generally  conducted  at  the  ballot-box. 

It  must  therefore  be  apparent  that  when  the  founders  of  the  Republic 
conferred  upon  the  House  the  power  of  impeachment,  they  did  not  mean 
impeachment  as  understood  by  the  laws  of  England.  There  was  not 
only  no  necessity  for  it,  but  the  idea  would  be  repugnant  to  their  ex- 
perience and  without  foundation  in  reason. 

We  must,  then,  inspect  the  other  provisions  of  the  Constitution  to  dis- 
cern their  purposes  and  ascertain  the  limitatio^is  they  intended  to  pre- 
scribe. 

These  relate  to  the  subjects,  the  objects,  and  the  penalties  of  impeach- 
ment; and,  when  considered  in  connection  with  the  uniform  practice 
of  Congress,  seem  to  indicate  conclusively  that  the  subjects  of  impeach- 
ment are  the  President,  Vice-President,  and  all  civil  officers  of  the  United 
States,  and  that  the  sole  objects  of  the  process  are  to  divest  the  offender 
of  certain  political  attributes  and  functions,  not  for  the  punishment  of 
the  individual,  but  for  the  protection  of  the  State. 

Articles  5  and  6  of  the  amendments  to  the  Constitution  are  explicit, 
and  by  irresistible  inference  exclude  any  other  conclusion.  ^  They  are 
in  the  following  language : 

Article  V. 

fio  pemou  all  all  be  beld  to  answer  for  a  capital,  or  otherwise  iuramouB  crini<*,  unless  on  a 
preaentment  or  iDdictment  of  a  grand  jary,  except  in  caHes  arising^  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public  danger  ;  nor  shall 
ttoj  person  be  subject  for  the  same  offense  to  be  twice  pat  in  jeopardy  of  life  or  limb. 

Article  VT. 

lo  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial, 
by  an  impartial  jury  of  the  State  and  district  wherein  the  crime  shall  nave  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law. 

For  the  sake  of  illustration,  let  us  suppose  that  the  late  Secretary  of 
War  had  deliberately  and  with  malice  aforethought  murdered  a  post- 
trader,  a  capital  offense,  the  punishment  for  which  would  be  death  by 
hanging.  This  would  also  be  an  impeachable  offense,  for  which  he  might 
be  removed  and  disqualified ;  but  if  such  proceedings  should  be  had, 
would  it  be  considered  as  punishment  for  the  crime  of  murder  ?  Or  let 
it  be  supposed  that,  having  been  tried  and  convicted  for  murder  in  the 
courts  of  the  District  and  lying  in  prison  waiting  execution,  he  should 
refuse  to  resign  and  should  be  impeached.  Would  his  removal  be  re- 
garded as  punishment  for  his  offense  %  No  one  would  seriously  make 
such  pretense.  The  application  of  the  provisions  of  articles  5  and  6  is 
too  obvious  to  need  further  comment.  Impeachment  cannot  be  a  crimi- 
nal prosecution. 

The  determination  of  the  scope  and  purpose  of  impeachment  is  mate- 
rially aided  by  a  consideration  of  the  nature  of  the  penalty  affixed  to 
conviction.  The  punishment  is  in  one  sense  always  the  measure  of  the 
offense.    The  penalty  defines  the  grade  to  which  the  crime  belongs. 

The  judgment  in  impeachment  is  confined  to  the  political  relations  of 
the  respondent  to  the  state.  It  does  not  affect  his  citizenship.  The 
right  to  hold  office,  either  actual  or  potential,  is  not  one  of  the  rights  of 
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citizenship.    Like  suffrage,  it  is  a  privilege  or  franchise  granted  by 
society  to  the  citizen. 

The  rights  of  citizenship  are  three :  the  right  to  live,  the  right  of  per- 
sonal security  or  liberty,  and  the  right  to  hold  property.  The  judgment 
upon  conviction  on  impeachment  does  not  affect  either  of  these.  In 
England  it  was  otherwise.  If  the  accused  were  found  guilty,  he  could 
be  deprived  not  alone  of  his  political  rights  but  of  the  rights  of  citizen- 
ship. His  life  could  be  taken  at  the  block,  his  liberty  could  be  destroyed 
by  exile  or  incarceration,  his  property  could  be  appropriated  by  fine  or 
sequestration. 

But  under  the  Constitution  the  character  of  the  proceeding  is  radically 
changed.  It  is  no  longer  aimed  at  the  citizen  as  such.  The  ponish- 
ment  for  crime,  which  abrogates  citizenship  by  execution,  by  imprison- 
ment, by  fine,  is  remitted  exclusively  to  the  courts,  and  impeachment  is 
restricted  to  the  political  relations  of  the  accused,  and  these  are  only 
partially  rescinded  in  case  of  guilt  He  may  be  impeached  for  murder, 
arson,  robbery,  or  any  crime  whose  penalty  is  defined  by  law,  and,  if  con- 
victed, he  can  only  be  removed  from  ofiQoe  and  disqualified. 

His  citizenship  is  unimpaired  and  many  of  his  political  rights  remain. 
He  can  still  vote.  He  can  serve  in  the  militia  and  upon  juries.  His  re- 
lations to  the  state  are  changed,  but  he  is  still  entitled  to  the  protection 
of  its  laws,  and  to  the  full  benefit  of  all  the  guarantees  and  immunities 
of  the  Constitution. 

This  vast  modification  could  not  have  been  accidental.  It  must  hav« 
had  a  purpose,  and  it  serves  still  further  to  accentuate  and  emphasice 
the  position  that,  as  the  penalty  is  political  purely,  so  the  proceeding 
was  intended  to  be  political  purely,  and  was  devised  for  protee- 
tion,  and  not  for  punishment.  Unless  it  be  so,  then  many  inferences  of 
the  Constitution  are  controverted  and  several  of  its  plain  declarations 
are  rendered  ineffectual  and  abortive. 

While  upon  the  subject  of  punishment  I  pause  to  consider  an  argn- 
ment  which  has  been  strenuously  put  forward  by  the  managers  and 
their  associates  in  the  prosecution.  It  is  their  strong  fortification  and 
tower  of  defense.  After  inspecting  the  Constitution  with  the  telescope 
and  the  microscope ;  after  distilling  it  in  the  alembic  of  verbal  criticism ; 
after  analyzing  it  as  a  chemist  resolves  the  waters  of  a  mineral  spring 
till  his  agents  cease  to  testify  and  he  reports  of  this  or  that  constituent 
a  trace  only,  the  combined  efforts  of  all  these  doctors  have  adduced  the 
convincing  argument  that  unless  the  right  of  impeachment  for  official 
misconduct  continues  after  official  existence  has  terminated  the  jurisdic- 
tion depends  not  upon  the  court  but  upon  the  criminal.  It  is  insisted 
that,  if  by  resignation  he  can  defeat  the  judgment  of  disqualification,  he 
renders  nugatory  the  great  design  of  the  process,  which  is  not  only  to 
put  a  man  out  but  to  keep  him  out ;  that,  unless  he  is  disqualified,  a  per- 
verse or  corrupt  Executive  can  re-appoint  him  after  his  resignation  and 
thus  defy  and  thwart  and  trifle  with  the  moral  sense  and  will  of  the 
nation.  They  contend  that  he  must  not  only  be  banished  from  the  Eden 
of  office,  but  that  the  angel  of  vengeance  with  the  flaming  sword  of  dis- 
qualification must  be  stationed  at  the  gate  to  prevent  his  return,  and 
that  unless  this  is  done  the  public  service  may  be  stained,  corrupted,  and 
polluted  by  the  invasion  of  dissolute  and  unseemly  reprobates  who  will 
thus  be  superior  to  law.  The  necessary  corollary  is  that  if  they  are  so 
disqualified  the  nation  is  safe,  and  that  they  can  then  endanger  the  coun- 
cils of  the  nation  no  more.  Aside  from  the  fact  that  such  conduct  would 
be  impeachable  in  the  Executive,  and  that  he  could  not  resign  and  re-ap- 
point himself,  there  is  the  further  consideration  that  the  security  of  the 
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people  from  corrupt  officials  lies  in  public  virtue  and  intelligence,  and 
not  in  statutory  prohibitions. 

Bat  let  us  f(H*  a  moment  examine  this  pretext  and  see  how  far  the  pro- 
tection would  extend  were  the  sentence  of  disqualification  in  all  cases 
pronoanced.  What  additional  guarantee,  not  based  in  the  morality  ot 
the  people,  would  be  derived  from  the  strictest  application  of  this  part 
of  the  penalty  f    . 

Should  the  respondent  in  the  case  at  bar  bo  convicted  and  disquali- 
fied, how  oould  the  country  be  safe  from  his  machinations  were  he  an 
ambitious,  intriguing  schemer,  with  a  following  sufficiently  numerous  to 
make  his  pretensions  formidable!  The  disqualification  is  only  partial. 
He  could  not  be  President,  nor  Vice-President,  nor  Cabinet  minister,  nor 
postmaster,  nor  an  officer  in  the  civil,  military,  or  naval  service  of  the 
United  States ;  but  alter  going  forth  from  this  chamber  of  doom  with  the 
indelible  stigma  and  brand  upon  his  brow,  should  he  return  to  Iowa, 
whence  he  came,  what  but  the  will  of  the  people  could  prevent  him  from 
being  mayor  of  his  adopted  city  or  alderman  of  his  native  village  f 
What  but  this  oould  hinder  him  from  becoming  sheriff  or  treasurer  of 
his  county  t  What  but  this  could  interfere  wit£  his  election  to  the  leg- 
islature and  his  participation  in  the  enactment  of  laws  and* the  electioB 
of  Senators?  What  but  t)iis  could  stand  in  the  path  of  bis  entry  into 
the  executive  office  as  governor  of  the  State  T  Should  his  ambition  take 
a  higher  flight  and  assume  a  wider  range,  what  but  this  could  forbid  his 
admission  to  the  chamber  at  the  other  end  of  the  Capitol  as  a  Bepre- 
seotative  in  Congress,  and,  in  a  not  impossible  contingency,  of  electing 
a  President  of  the  United  States  t  What  but  this  could  bar  his  taking 
the  oath  as  a  Senator  of  the  United  States  and  standing  as  the  peer  c^ 
any  who  had  pronounced  sentence  upon  him,  the  representative  in  this 
hody  of  a  sovereign  State  in  the  American  Union  t  One  Senator  at 
least  who  hears  me  thought  the  position  of  Senator  preferable  to  that 
of  Secretary  of  War.  The  Senate  makes  and  unmakes  civil  officers  of 
the  Doited  States,  and  none  of  the  positions  I  have  named  fall  within 
the  category  from  which  your  most  unrelenting  vengeance  could  exclude 
him. 

No,  Mr. President,  removal  is  not  punishment;  disqualification  is  not 
panisbment.  In  the  nature  of  things  they  oannot  be  punishment ;  and 
the  proceeding  in  whiQh  they  are  incidents  is  a  political  process  designed 
to  relieve  the  public  service  of  an  official  delinquent. 

I  pass,  then,  to  a  review  of  section  4,  article  2,  and  inquire  if  the  lan- 
guage here  employed  sustains  the  view  that  the  proceeding  is  political 
exclusively,  and  if  the  words  ^  President,  Vice-President,  and  all  civil 
officers  of  the  United  States  "  is  designed  as  an  affirmative  designation 
of  the  persons  to  whom  impeachment  can  apply.  The  terminology  of 
the  section  is  peculiar.  It  authorizes  the  removal  of  the  personi  named 
upon  coDviction.  It  does  not  declare  that  no  other  officers  than  those 
named,  or  that  those  only,  shall  be  removed.  And  yet  unless  the  words 
nsed  are  held  to  be  descriptive,  then  the  power  conferred  in  the  Consti- 
totion  must  be  regarded  as  to  official  acts  and  official  persons,  at  least, 
as  broad  and  comprehensive  as  that  known  to  the  parliamentary  law  of 
fingland.  There  is  no  language  which  forbids  the  impeachment  of  the 
admiral  who  neglects  the  safeguard  of  the  sea ;  the  commodore  who 
sinks  his  squadron ;  the  general  who  surrenders  his  army  to  an  inferior 
foe;  the  commander  who  corruptly  capitulates  his  post.  And  yet  it  is 
^fe  to  say  that  the  racercise  of  such  a  power  by  Congress  has  never  for  an 
instant  b«Bn  considered.  The  words  «*ci vil  officers"  have  always  been  held 
to  exclude  naval  and  military  officers,  and  therefore  culprits  in  those 
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arms  of  the  public  service  are  relegated  to  courts- martial  and  other 
modes  of  punishment.  The  state  can  be  as  much  harmed  by  their  de- 
Mnqaency,  in  time  of  war  perhaps  to^a  much  higher  degree,  than  by  the 
misconduct  of  a  civil  officer,  but  they  have  never  been  considered  snb- 
jects  of  impeachment,  because  the  language  of  the  fourth  section  has 
been  regained  as  an  exclusion,  as  if  the  word  ^'  only''  had  been  inserted 
after  the  words  "  United  States." 

Why  T  The  occasion  has  not  been  absent  in  our  history,  but  the  rea- 
son for  the  abstinence  is  clear.  It  has  been  the  application  of  the  old 
legal  maxim :  ^xpreasio  unius^  exclusio  alteriua.  The  specification  of 
particulars  is  the  exclusion  of  generals.  Lord  Bacon  says,  and  his  ob- 
servation is  quoted  in  this  connection  by  Judge  Story  with  approval, 
<^  As  exception  strengthens  the  force  of  a  law  in  cases  not  excepted,  so 
ennmeration  weakens  it  in  cases  not  enumerated."  It  is  true  that  this 
rule  is  not  absolute,  and  that  it  may  be  susceptible  of  wrong  application ; 
but  it  is  one  of  those  maxims  which  are  founded  in  reason  and  have 
found  their  way  as  well  into  the  affairs  of  daily  life  as  into  the  decision 
of  judicial  questions.  To  ascertain  how  far  an  affirmative  provision  ex- 
cludes others,  we  must  look  to  the  nature  of  the  provision,  the  subject, 
the  objects,  and  the  scope  of  the  instrument  There  can  be  no  doubt 
that  in  most  cases  an  affirmative  declaration  excludes  every  thing  or  per- 
son not  specified ;  and  the  reason  is  obvious.  An  affirmative  grant  or 
specification  would  be  superfluous  and  absurd,  if  general  authority  were 
intended.  (See  Story  on  the  Constitution,  §  448.)  In  the  case  be- 
fore us,  if  the  broad,  unrestricted  power  of  impeachment  was  conferred 
by  article  1,  section  2,  clause  5,  it  would  include  ^'  the  President,  Vice- 
President  and  all  civil  officers  of  the  United  States,"  and  thus  article  2, 
section  4,  would  be  superfluous  and  illogical,  considered  either  in  rela- 
tion to  the  persons,  the  offenses,  or  the  penalty.  The  greater  always  in- 
cludes the  less ;  and  if  the  fourth  article  of  section  1  be  not  a  limitation, 
a  restrictive,  affirmative  declaration,  then  the  words  of  which  it  is  com- 
posed are  ineffectual.    They  are  as  idle  and  empty  as  the  wandering  air. 

The  man  who  resigns  his  office  becomes  at  once  a  citizen.  That  he 
has  held  office  makes  him  no  less  and  no  more  than  a  citizen.  When 
the  President  resigns,  he  is  a  citizen.  When  the  Vice-President  resigns, 
he  is  a  citizen.  When  all  civil  officers  resign,  they  are  citizens.  And 
if  they  are  no  longer  '^  civil  officers,"  they  are  no  more  liable  to  impeach- 
ment than  military  or  naval  officers.  Unless  this  construction  is  cor- 
rect, then  there  is  no  limitation,  and  the  law  of  impeachment  in  America 
is  as  unrestricted  as  in  England. 

In  the  case  at  bar,  thereforer,  the  pespondent,  having  resigned  his 
office  before  the  proceedings  were  commenced,  was  not  liable  to  impeach- 
ment. He  was  a  citizen.  He  was  not  a  civil  officer.  The  motive  with 
which  Ife  resigned  is  not  material.  It  is  the  fact  alone  with  which  we 
are  to  deal.  Nor  do  I  regard  the  legal  fiction  in  relation  to  fractions 
•f  a  day  as  having  any  significance  in  the  case.  Were  the  hour  of  the 
resignation  and  of  impeachment  both  uncertain  and  impossible  to  be 
ascertained,  it  might  be  just  to  apply  such  a  rule  as  would  sustain  the 
jurisdiction ;  but  it  has  no  application  here. 

Should  a  resignation  occur  after  the  respondent  was  legally  before 
the  Senate  and  on  trial,  I  should  have  no  doubt  that  the  proceedings 
•ould  continue  and  judgment  of  disqualification  be  properly  pronounced. 

The  conclusions  which  I  have  thus  reached  appear  to  me  to  be  not 
only  consonant  with  the  plain  intent  of  the  framers  of  the  Constitution, 
but  also  in  accordance  with  the  spirit  of  popular  institutions  and  the 
temper  of  the  age  in  which  we  live.    When  the  offender  can  no  longer 
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endanger  the  state,  he  Bhoold  be  coDsigned  to  the  coarts  for  punishment ; 
and  in  all  cases  of  doabtfal  interpretation  in  the  organic  law  of  a  popu- 
lar goveromenty  it  is  always  safe  to  constrae  the  power  in  favor  of  the 
liberty  of  the  citizen,  rather  than  in  favor  of  the  prerogatives  of  the 
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Delivered  May  25, 1876. 

Mr.  Camebon,  of  Wisconsin.  Mr.  President,  without  entering  upon 
a  general  discussion  of  the  questions  involved  in  this  case,  I  will  state 
th^conelusions  at  which  I  have  arrived,  and  very  briefly  the  reasons 
which  have  influenced  me  in  reaching  these  conclusions. 

For  a  number  of  years  prior  to  March  2, 1876,  William  W.  Belknap 
was  Secretary  of  War  of  the  United  States. 

At  the  hour  of  ten  o'clock  and  twenty  minutes  in  the  forenoon  of 
Uarch  2,  he  resigned  his  said  office,  by  written  resignation  under  hi^ 
hand,  addressed  to  the  President  of  the  United  States,  which  resigna- 
tion was  then  and  there  duly  accepted  by  the  President. 

After  the  acceptance  of  Belknap's  resignation,  but  on  the  same  day, 
tbeHoQse  of  Bepresentatives  impeached  him  for  high  crimes  and  mis- 
demeanors alleged  to  have  been  committed  by  him  prior  to  his  resig- 
nation and  while  he  was  Secretary  of  War.  These  are  the  leading  facts 
of  the  case;  and  the  main  question  raised  by  the  pleadings  and  now 
submitted  to  the  Senate  for  decision  is  this,  namely :  Had  the  House  o  f 
Bepresentatives  constitutional  authority  to  impeach  Belknap  after  his 
resignation,  and,  having  impeached  him,  have  the  Senate  jurisdiction 
to  try  him  upon  such  impeachment? 

This  is  a  question  of  the  highest  importance;  not  in[ii>ortaut  on  ac- 
coantof  the  accused,  but  on  account  of  the  principle  involved  and  the 
results  likely  to  flow  from  its  decision. 

Two  theories  of  the  Constitution  in  regard  to  impeachment  are  main- 
ained. 

First.  That  the  provisions  which  give  the  House  of  Bepresentatives  the 
power  to  impeach  and  the  Senate  the  sole  power  to  try  impeach- 
ments confer  a  power  co-extensive  with  that  possessed  by  the  British 
Parliament  That  the  provision  which  declares  that  judgment  in  oases 
of  impeachment  shall  not  extend  further  than  to  removal  from  office 
^d  disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  United  States,  &c.,  is  nothing  more  than  a  limitation  upon 
the  power  to  punish ;  and  that  when  section  4  of  article  2  declares  that 
"the  President,  Vice-President,  and  all  civil  officers  of  the  United  States 
shall  be  removed  from  office  on  impeachment  of,  and  conviction  for, 
treason,  bribery,  and  other  high  crimes  and  misdemeanors,''  it  only  de- 
clares what  the  punishment  shall  be  when  the  person  impeached  hap- 
pens to  be  the  President,  Vice-President,  or  a  civil  officer  of  the  United 
States. 

Second.  The  other  theory  is  that  impeachment,  as  established  and 
•^gnlatM  by  the  Constitution,  is  intended  solely  to  protect  the  State 
against  incompetent  or  corrupt  civil  officers  by  their  removal  from 
office,  and  to  make  such  removal  efifectual,  disqualification  from  holding 
or  enjoying  any  office  of  honor,  trust,  or  profit  under  the  United  States 
thereafter. 
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No  other  theory  has  been  advaDced  by  any  one  in  this  case,  and  I 
therefore  assnme  that  there  is  no  other  theory,  and  consequently  that 
one  or  the  other  of  these  is  the  true  theory,  and  must  be  accepted  as 
such. 

My  colleague  [Mr.  Howe]  and  the  Senator  from  Illinois  I  Mr.  Logan] 
each  shows  in  his  well-considered  opinion  that  every  Englisn  subject  at 
the  time  of  the  adoption  of  our  Constitution  could  he  proceeded  against 
by  process  of  impeachment. 

It  follows,  therefore,  that  if  impeachment  under  our  Oonstitution  is  as 
broad  as  impeachment  under  the  English  law,  every  citizen  of  the 
United  States,  whether  he  be  civil  officer  or  a  private  person,  can  be  im- 
I)eached  for  any  conduct  which  in  the  opinion  of  the  two  houses  of  Con- 
gress is  a  high  crime  and  misdemeanor. 

The  constitutional  provisions  in  regard  to  impeachment  are  in  s^ub- 
stance  as  follows : 

First  The  House  of  Representatives  *  «  "  shall  have  the  sole  power  of  impeach- 
ment.   (Article  1,  section  2.) 

Second.  The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  Judgment  im 
such  cases  shall  extend  no  farther  than  to  removal  from  office  and  disqaalification  to  hold 
effice  ;  bat  the  party  convicted  shall  nevertheless  be  subject  to  indictment,  trial,  jadgmeat, 
and  punishment  according  to  law.    (Article  1 ,  section  3. ) 

Third.  The  President  shall  have  no  power  to  pardon  a  person  convicted  upon  impeach- 
ment.   (Ar^cle  2,  section  2.) 

It  will  be  seen  that  section  2  of  article  1  declares  in  simple  but  apt 
words — 

That  the  House  of  Representatives  shall  have  the  sole  power  of  impeachment. 

It  is  claimed  on  the  one  hand  that  this  is  a  grant  of  power  and  on  tho 
other  that  it  is  merely  functional  and  descriptive.  I  incline  to  the  lat- 
ter opinion :  but  if  it  be  a  grant  of  power,  it  can  be  exercised  only  in  the 
manner  and  to  the  extent  provided  and  limited  by  subsequent  provisions 
•f  the  Constitution. 

The  other  provisions  quoted  regulate  the  trial  and  judgment  in  cases  of 
impeachment,  and  this  is  all  they  do,  all  they  assume  to  do.  Section  4 
of  article  2  points  out  who  may  be  impeached.  This  section  reads  as 
follows : 

The  President,  Yice-Preaident,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  hlf^h  crimes 
and  misdemeanors. 

I  adopt  the  theory  in  regard  to  impeachment  that  in  this  country  it  is 
a  proceeding  established  and  limited  by  the  Constitution ;  that  it  is  not 
borrowed  from  the  parliamentary  law  of  England,  but  is  a  creation  of 
the  Constitution,  and  consequently  is  strictly  condned  to  the  cases  ex- 
pressly enumerated  in  section  4  of  article  2  of  the  Constitution.  The 
President,  the  Vice-President,  and  all  civil  officers  of  the  United  States, 
and  none  other,  are  named  as  liable  to  impeachment.  It  is  the  officer 
and  not  the  man  who  is  impeachable. 

The  term  "  civil  officer  ^  cannot  properly  be  applied  to  any  i>erson 
except  while  such  person  is  actually  holding  a  civil  office.  This  is  the 
popular,  common-sense  construction  of  the  term  '<  civil  officer,"  and  it 
has  been  the  accepted  construction  of  this  country  for  more  than  three- 
quarters  of  century. 

In  the  Blount  case,  a  person  not  a  civil  officer  was  impeached,  and  the 
impeachment  was  dismissed  by  the  Senate  expressly  upon  the  ground 
that  he  was  not  a  '^  civil  officer ;"  he  was  a  citizen  of  the  United  States 
and  a  Senator  in  Congress.  If  it  be  true  that  impeachment  in  this  coun- 
try is  as  broad  as  impeachment  in  England,  then  the  proceeding  ought 
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to  have  been  sastained  against  Blonnt,  because  in  England,  as  has  been 
shown  over  and  over  again  during  tbe  discnssion,  be  might  bave  been 
impeached  as  a  subject  of  the  King  or  as  a  peer  of  tbe  realm. 

1  am  of  tbe  opinion,  after  carefnlly  considering  tbe  Blount  case,  tbat 
it  is  an  authority  directly  in  point  in  this  case,  and  tbat  it  is  bindiug 
upon  08  so  for  as  an  adjudged  case  is  binding  upon  tbe  same  court  in 
Bobsequeut  cases. 

No  person  not  actually  a  '^  civil  officer  ^  at  tbe  time  of  impeachment 
has  been  impeached  frpm  the  time  of  Blount's  impeachment  until  Bel- 
knap was  impeached. 

Investigations  into  the  conduct  of  judges  and  of  other  civil  officers 
with  a  view  to  impeachment  have  frequently  been  commenced,  but  upon 
the  resignation  of  the  supposed  offender  all  proceedings  were,  in  every 
ease,  at  once  dropped. 

It  seems,  then,  that  for  nearly  a  century  it  has  been  tbe  understand- 
ing of  statesmen,  judges,  lawyers,  laymen,  tbat  no  person  in  this  coun- 
try except  a  ^^  civil  officer,"  while  actually  in  office,  was  subject  to  im- 
peachment We  cannot,  I  think,  in  this  case  hold  otherwise  without 
orerroling  tbe  Blount  case  and  overruling  the  almost  universal  opiuion 
held  by  the  American  people  for  three  generations.  I,  for  one,  am  not 
prepared  to  do  this. 

The  primary  purpose,  if  not  the  sole  purpose,  of  impeachment  in  this 
country  is  to  protect  the  Government  against  incompetent  or  corrupt 
dvil  officers  by  their  removal  from  office,  and,  as  already  remarked,  to 
make  sach  removal  effectual,  disqualification  from  holding  office  there- 
after. 

Judge  Store's  Commentaries  upon  tbe  Constitution  have  frequently 
been  referred  to  during  this  discussion.  I  think  the  language  used  by 
this  learned  commentator  clearly  shows  tbat  he  was  of  the  opinion  that 
impeachment  in  this  country  is  limited  by  tbe  Constitution,  and  that  it 
ifl  not  as  broad,  as  comprehensive,  as  in  England. 

At  section  803  he  uses  the  following  language : 

It  would  seem  to  follow  that  the  Senate  on  the  conviction  were  bonnd  in  all  cases  to  euter 
ft  jodgment  of  removal  from  oiBce,  though  it  has  a  discretion  as  to  inflicting  the  punishment 
ofdisqaalificatlon.  If,  then,  there  must  be  a  judgment  of  removal  from  office,  it  would 
K«n  to  follow  that  the  Coni>titution  contemplated  that  the  party  was  still  in  office  at  tbe 
time  of  impeachment..  If  he  was  not,  his  ofiense  was  still  liable  to  be  tried  and  punished  iu 
tbe  ordinarj  tribunals  of  justice,  and  it  might  be  argued  with  some  force  that  it  would  be  a 
vain  exercise  of  authority  to  try  a  delinquent  for  an  impeachable  ofiense  when  the  most  im- 
pcrtSDt  object  for  which  the  remedy  was  given  was  no  longer  necessary  or  attainable.  And 
although  a  judgment  of  disqualification  might  still  be  pronounced,  the  language  of  tbe 
CoDttitution  mav  create  some  doubt  whether  it  can  be  pronounced  without  being  coupled 
with  a  removal  from  office.  There  is  also  much  force  in  the  remark  that  an  impeachment  is 
a  proceediog  purely  of  a  political  nature.  It  is  not  so  much  designed  to  punish  an  offender 
as  to  secure  tbe  State  against  gross  ofBcial  misdemeanors.  It  touches  neither  his  person  nor 
bis  property,  but  simply  divests  him  of  his  political  capacity. 

At  section  790  be  says : 

From  this  clause  it  appears  that  the  remedy  by  impeachment  is  strictly  confined  to  civil 
*|Bcen  of  the  United  States,  including  tbe  President  and  Vice-President.  In  this  respect  it 
^^^  materially  from  the  law  and  practice  of  Great  Britain.  In  tbat  kingdom  all  the  King's 
•objects,  whether  peers  or  commoners,  are  impeachable  in  parliament,  though  it  is  asserted 
tbat  commoners  cannot  now  be  impeached  for  capital  offenses,  but  for  misdemeanors  only. 
Socb  kind  of  misdeeds,  however,  as  peculiarly  injure  the  commonwealth  by  the  abuse  of  higb 
offices  of  trust  are  the  most  proper  and  have  been  the  most  usual  grounds  for  this  kind  of 
pvoaeeotioQ  in  Parliament  ibre  seems  a  peculiar  pnmriety ,  in  a  republican  government  at 
'^att,  in  coidning  the  impeaching  power  to  persons  holding  office.  In  such  a  government 
^  the  dUzens  are  equal  and  ought  to  have  the  same  security  of  a  trial  by  jury  for  all  crimes 
aod  offenses  laid  to  their  charge  when  not  holding  any  official  character. 

It  has  been  conclnsively  shown  daring  this  discussion,  and  is  not  now 
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deuied  by  any  one,  that  a  civil  officer  has  a  legal  right  to  resign,  to  lay 
down  his  office  at  any  time.  Belknap  possessed  this  right  and  he  exer- 
cised it  at  twenty  minutes  after  ten  o'clock,  on  the  second  day  of  March 
last  From  that  moment  he  ceased  to  be  a  civil  officer  and  has  since 
been  a  private  citizen,  with  all  the  rights,  privileges,  and  immnnities  of 
a  private  citizen.  •  He  was  impeached  about  five  hours  after  his  resigna* 
lion  had  been  duly  accepted  by  the  President.  When  impeached  he 
was  a  private  citizen,  and,  if  it  be  true  that  under  our  Constitution  a 
private  citizen  is  not  impeachable,  it  follows  that  the  House  of  Repre- 
sentatives had  no  constitutional  power  to  impeach  and  the  Senate  has 
no  authority  to  try  Belknap  upon  such  impeachment. 

But  it  is  said  that  if  the  Senate  do  not  take  jurisdiction  of  the  case 
Belknap  will  ^<  go  unwhipt  of  justice.^'  This  does  not  by  any  means  fol- 
low. If  he  has  violated  any  of  the  criminal  statutes  of  the  United 
States,  the  courts  are  open  for  his  indictment,  trial,  and  punishment. 
The  criminal  court  does  what  impeachment  cannot  do:  it  inflicts  pan- 
ishment  by  fine,  imprisonment,  and  disqualification. 

The  precedent  which  will  be  established  by  the  decision  of  this  case 
is  of  infinitely  greater  importance  to  the  country  than  Belknap  or  his 
crimes.  If  the  Senate  has  jurisdiction  to  try  one  private  citizen  upon 
impeachment,  it  has  a  right  to  try  any  private  citizen  by  the  same 
process. 

In  a  case  of  the  magnitude  and  importance  of  this,  if  there  be  a  well- 
founded  doubt  of  jurisdiction,  then  jurisdiction  ought  not  to  be  enter- 
tained ;  the  doubt  ought  to  be  resolved  in  favor  of  the  liberty  of  the 
citizen.  This  is  the  only  safe  course  for  the  Senate  to  pursue.  The 
country  is  in  no  danger  from  Belknap.  He  can  do  it  no  injury  now  or 
hereafter :  but  it  is  in  danger  if  the  Senate  assumes  powers  not  granted 
to  it  by  the  Constitution. 

Belknap  has  been  indicted  by  the  supreme  court  of  the  District  of 
Columbia.  Let  him  there  be  tried,  and,  if  found  cruilty  by  a  jury  of  his 
peers,  let  him  be  punished  as  the  statute  provides  by  fine,  imprison- 
ment, and  disqualification.  The  ends  of  justice  will  thus  be  fully  sab- 
served  without  any  strained,  doubtful,  and  consequently  dangerous  con- 
struction of  the  Constitution. 
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Delivered  May  25, 1876. 

Mr.  Bayabd.  The  elaborate  and  able  opinions  which  have  been  already 
delivered  by  many  Senators  would  make  any  expression  on  my  part 
save  my  recorded  vote  seem  a  work  of  supererogation.  Tet,  in  view  of 
the  grave  and  far-reaching  consequences  which  are  embraced  in  the  de- 
cision which  this  Senate  sitting  as  a  court  shall  reach  in  the  case  before 
us,  I  feel  constrained  to  state  in  as  succinct  a  form  as  possible  some  of 
the  reasons  which  have  led  my  mind  to  the  conclusion  that  the  Senate 
has  jurisdiction  under  the  Constitution  to  try  William  W.  Belknap, 
lately  the  Secretary  of  War,  for  the  high  crimes  alleged  in  the  articles 
of  impeachment  to  have  been  committed  by  him  while  holding  that  of- 
fice, by  abuse  of  the  powers  of  said  office,  notwithstanding  his  resig- 
nation a  few  hours  before  the  resolution  to  impeach  him  h^  been  act- 
ually adopted  by  the  House  of  Eepresentatives.  I  do  not  hold  it  at  all 
necessary  to  decide  any  other  case  than  the  one  brought  before  us  by 
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tbe  articles  of  impeachment  and  the  issues  of  law  raised  by  the  plead- 
ings OD  behalf  of  the  accased  party,  and  therefore  avoiding  the  domain 
of  speculation  shall  discard  from  consideration  any  sapposititioas  case, 
and  address  myself  to  the  law  as  I  think  it  is,  and  as  it  is  applicable  to 
tbe  precise  case  disclosed  bv  the  record  before  us. 

Tbe  Constitution  of  the  United  States  is  the  charter  of  powers  which 
may  be  lawlnlly  exercised  by  ns  in  this  proceeding.  Its  provisions  are 
not  coached  in  obscure  language,  but  are  expresseid  in  words  of  ascer- 
tained meaning,  carefully  sifted  and  well  weighed  by  a  body  of  men 
exceptionally  and  well  qualified  to  state  in  the  English  language  what 
tbej  meant  to  express  and  exclude  all  else.  By  this  Constitution  it  was 
provided,  in  section  2  of  article  1 : 

The  House  of  Representatives    *    •    •    shall  have  the  sole  power  of  impeacbment. 

In  section  3,  of  the  same  article : 

Th«  Senate  shall  have  the  sole  power  to  trj  all  impeachments.  When  sitUne  for  that  par 
pose,  the?  shall  be  on  oath  or  affirmation.  When  the  President  of  tbe  United  States  is  tried, 
tbe  Cliief-Jastice  shall  preside ;  and  no  nerson  shall  be  convicted  without  tbe  concnrrence  of 
two-thirds  of  the  members  present.  Jaagment  in  esses  of  impeacbment  sball  not  extend 
ivrtber  thsD  to  removal  ft'om  office  and  disqualification  to  hold  and  enjoy  anj  office  of  honor, 
trost,  or  profit  nnder  the  United  States ;  bat  the  partj  convicted  shall  nevertheless  be  liable 
tnd  sobject  to  indictment,  trial,  judgement,  and  punishment,  according  to  law. 

In  section  2  of  article  2 : 

The  President    *     *    «    gball  have  power  to  grant  reprieves  and  pardons  for  ofieuiies 
i^st  the  United  States,  except  in  cases  of  impeacbment. . 

Section  2,  article  3 : 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  bj  jurj. 

lu  section  4,  article  2 : 

Tbe  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  sball  be  removed 
trom  office  on  impeacbment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 


Tbese  are  all  and  singular  the  provisions  of  the  Constitution  which 
relate  to  the  subject,  to  which  may  be  added  section  5  of  article  1 : 
^^Eacb  boosie  may  determine  the  rules  of  its  proceedings.^  And  under 
nilesof  this  body  made  and  provided  for  cases  of  impeacnment  we  have 
thns  far  dnly  proceeded. 

The  Constitution,  as  was  said  by  Chief-Justice  Marshall,  is  an  instru- 
ment  of  grants  and  inhibitions  of  power,  not  of  definitions,  of  which 
l^t  it  contains  but  one — that  of  treason,  in  section  3  of  article  4. 
.  It  was  framed  by  men  of  well-matured  experience  acquired  in  adver- 
^itj)  learned  in  the  science  of  government,  especially  in  the  usages  and 
laws  of  Great  Britain,  whose  subjects  they  had  so  lately  been. 

Tiie  meaning  and  objects  of  impeachment  as  a  remedy  for  crimes 
^piust  tbe  Oovemment  were  well  known  and  defined  in  the  books  of 
the  common  law,  with  all  its  properties  and  incidents. 

To  the  Supreme  Court  of  the  United  States  has  frequently  been  re- 
wed  tbe  duty  of  giving  interpretation  and  definition  to  the  words 
ein|»lojed  in  the  Constitution,  and  the  language  of  tbat  tribunal  in  the 
case  of  Murray's  Lessee  vs.  The  Hoboken  Land  Compdny  may  serve  to 
iliQstrate  the  methods  of  reasoning  and  sources  of  information  resorted 
toby  them  in  cases  like  the  present,  where  a  general  grant  of  power 
tonching  any  subject  occurs  in  the  Constitution.  The  decision  related 
^  the  true  meaning  of  the  words  "  due  process  of  law,^  as  used  in  the 
^^th  article  of  tbe  amendments.  And  I  here  cite  it  as  a  single  but  suf- 
Dcitnt  illustration  to  show  to  what  fountains  we  shonld  trace  these  ver- 
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bal  rivulets,  iu  order  properly  to  define  and  adjast  the  powers  to  be 
exercised  under  their  authority. 

The  opinion  of  the  court  was  delivered  by  Mr.  Justice  Curtis,  who 
says: 

The  words  "  due  process  of  law  "  were  undoubtedly  intended  to  convey  the  same  meaninft 
as  the  words  **  by  the  law  of  the  land  "  in  Magna  Charta.  Lord  Coke,  in  his  commentary 
on  those  words,  (2  Institutes,  50,)  says  they  mean  due  process  of  law.  The  constitutions 
which  had  been  adopted  by  the  several  States  before  the  formation  of  the  Federal  Constitu- 
tion, followin^^  the  language  of  the  g^eat  charter  more  closely,  generally  contained  the  words 
**  but  by  tbejudgment  of  his  peers  or  the  law  of  the  land.''  The  ordinance  of  Confess  of 
July  J  3,  1787,  for  the  govemment  of  the  territory  of  the  United  States  northwest  of  the 
river  Ohio  used  the  same  words. 

The  Constitution  of  the  United  States,  as  adopted,  contained  the  provision  that  '*the 
trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury."  When  the  fifth  article 
of  amendment,  containing^  the  words  now  in  question,  was  made,  the  trial  by  jury  iu  crimi- 
nal cases  had  thus  already  been  provided  for.  By  the  sixth  and  seventh  articles  of  amend- 
ment further  special  provisions  were  separately  made  for  that  mode  of  trial  in  civil  and 
criminal  cases.  To  havet  followed,  as  in  the  State  constitutions  and  in  the  ordinance  of  1787, 
the  words  of  Mazna  Charta,  and  declared  that  no  person  shall  be  deprived  of  his  life,  lib- 
erty, or  property  out  by  tbejudgment  of  his  peers  or  the  law  of  the  land,  would  have  be«n 
in  part  superfluous  and  inappropriate.  To  have  taken  the  clatise  **law  of  the  land"  without 
its  immediate  context,  might  possiblv  have  g^ven  rise  to  doubts  which  would  be  effectually 
dispelled  by  using  those  wordfs  which  the  great  commentator  on  Magna  Charta  had  declared 
to  be  the  true  meaning  of  the  phrase  *Maw  of  the  land"  in  that  instrument,  and  which  were 
undoubtedly  then  received  as  their  true  meaning. 

That  the  warrant  now  in  question  is  le^l  process  is  not  denied.  It  w«s  issued  in  con- 
formity with  an  act  of  Congress.  But  is  it  **  due  process  of  law  f "  The  Constitution  coa- 
tains  no  description  of  those  processes  which  it  was  intended  to  allow  or  forbid.  It  does  not 
even  declare  what  principles  are  to  be  applied  to  ascertain  whether  it  be  due  process.  It  is  man- 
ifest that  it  was  not  left  to  the  legislative  power  to  enact  anv  process  which  might  be  devisted. 
The  article  is  a  restraint  on  the  legislative  as  well  as  on  the  executive  and  judicial  powers 
of  the  Government,  and  cannot  be  so  construed  as  to  leave  Congress  free  to  make  any 
process  **  due  process  of  law  "  by  its  mere  will.  To  what  principles,  then,  are  we  to  resort 
to  ascertain  whether  this  process  enacted  by  Congress  is  due  process  T  To  this  the  answer 
must  be  twofold.  We  must  examine  the  Constitution  itself  to  see  whether  this  process  be  in 
conflict  with  any  of  its  provisions.  If  not  found  to  be  so,  we  must  look  to  those  settled 
usages  and  modes  of  proceeding  existing  in  the  common  and  statute  law  of  England  before 
the  emigration  of  our  ancestors,  and  which  are  shown  not  to  have  been  unsuited  to  their 
civil  and  political  condition  by  having  been  acted  on  by  them  after  the  settlement  of  this 
country. 

Tested  by  the  common  and  statute  law  of  England  prior  to  the  emigration  of  our  ancestors, 
and  by  the  laws  of  many  of  the  States  at  the  time  of  the  adoption  of  this  amendment,  the 
proceedings  authorized  by  the  act  of  1820  cannot  be  denied  to  oe  due  process  of  law,  when 
applied  to  the  ascertainment  and  recovery  of  balances  due  to  the  Gk>vemment  from  a  col- 
lector of  customs,  unless  there  exists  in  the  Constitution  some  other  provision  which  restrains 
Congress  from  authorizing  such  proceedings.  For,  though  **  due  process  of  law  "  generally 
implies  and  includes  actor ^  reus  JudeZf  regular  allegations,  opportunity  to  answer,  and  a. trial 
according  to  some  settled  course  of  judicial  proceedings,  (2  Institutes,  47,50;  Hoke  vs. 
Henderson,  4  Devereux*s  North  Carolina,  15 ;  Taylor  vs.  Porter,  4  Hill,  146;  Van  Zandt  vs. 
Waddell,2  Yerger,  260;  State  Bank  vs.  Cooper,  ibid,,  599;  Jones's  Heirs  vs.  Perry,  JO  ibid,, 
59 ;  Greene  vs.  Briggs,  1  Curtis,-  311,)  yet  this  is  not  universally  true.  There  may  be,  and 
we  have  seen  that  there  are,  cases  under  the  law  of  England  after  Magna  Charta,  and  as  it 
was  brought  to  this  country  and  acted  on  here,  in  which  process,  in  ita  nature  final,  issues 
against  the  body,  lands,  and  goods  of  certain  public  debtors  without  any  such  trial ;  and  this 
brings  us  to  the  question  whether  those  provisions  of  the  Constitution  which  relate  to  the 
judicial  power  are  incompatible  with  these  proceedings.  (Murray's  Lessee  et  at,  vs.  Hoboken 
I^nd  and  Improvement  Company,  18  Howard,  page  280.) 

Mr.  Justice  Blackstone's  renowned  Commentaries  on  English  Law — 
and  which  our  own  great  jurist,  Chancellor  Kent,  has  said  ^^  filled  him 
with  admiration  and  despair'' — were  in  1787,  as  now,  the  text-book  of 
all  students  of  law  iu  England  and  the  United  States.  Blackstone 
described  impeachment  as^^a  prosecution  of  the  already  know^n  and 
established  law  frequently  put  in  practice."  And  the  most  prolonged 
and  celebrated  trial  by  impeachment,  that  of  Warren  Hastings,  ex  gov- 
ernor-general of  India,  in  the  course  of  which  everything  that  the  pro- 
found study  of  able  and  learned  men  could  bring  to  enlighten  the  subject 
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had  been  collected  and  api^lted,  was  pending  daring  the  time  the  subject 
was  onder  dtsenssion  in  the  constitational  convention  which  met  at 
Philadelphia  in  May,  17»7. 

The  institntion  of  impeachment,  thus  well  known,  was  imported  into 
the  Government  of  the  United  States,  and  was  perfectly  nuderstood  in 
its  principles,  history,  and  methods  of  procedure  by  the  Federal  conven- 
tion, who  adopted  it  as  they  found  it  then  existing  in  Great  Britain,  with 
such  modifications  as  the  republicsui  constitution  of  government  for  the 
^more  perfect  onion  "  of  the  States  required  ^<  to  secure  the  blessings  of 
liberfy  "  to  the  people  of  the  United  States  and  their  posterity. 

In  No.  65  of  the  Federalist,  Hamilton — than  whom  no  abler  exfiositor 
of  theiofttrument  under  consideration  ever  lived,  and  who  had  t)eeu  a 
leading  member  of  the  eonventioii — said : 

A  well-coDstitated  court  for  the  trial  of  impeach meiits  is  an  object  not  more  to  be  desired 
tbtn  difficult  to  be  obtained  in  a  j^oremment  wholly  elective. 

The  nibjeots  of  ita  joriediction  are  tbeee  offaneee  which  proceed  from  the  miscondact  cf 
pohlie  men,  or,  in  other  words,  from  the  abuse  or  violation  of  some  poblic  trust.  Tbej  ans 
of  t  natore  whicb  may  witb  pecollar  proprie^  be  denominated  political,  as  tbej  relate  chiefly 
toiojories  done  immediately  to  society  itself.  (Page  491.)  What,  it  may  be  asked,  is  the 
irae  spirit  of  the  institution  itselff  *  *  *  Is  it  not  desifrned  as  a  method  of  national  in- 
qoMt  into  the  cundnci  of  pnbUe  men  f  Tbe  model  £rom  which  tbe  idea  of  this  institution 
Bss  bsao  borrowed  pointed  out  tbat  course  to  the  convention.  In  Ghreat  Britain  it  is  the 
profioce  of  the  House  of  Commons  to  prefer  the  impeachment,  and  of  tbe  House  of  Lords  to 
aedde  opon  it  Several  of  the  State  constitutions  have  followed  the  example.  As  well  the 
latter  as  the  former  seem  to  have  regarded  the  practice  of  impeadraients  as  a  bridle  in  tbe 
bands  of  the  legislative  body  upon  ue  executive  servants  of  the  government.  Is  not  this  the 
true  light  in  wnicb  it  ought  to  oe  regarded  f 

And  ia  No.  60,  the  same  great  aathoritj,  treating  of  the  same  subject, 

says: 

An  sbsolate  or  qualified  negative  in  the  Executive  upon  the  acts  of  the  legislative  body 
ii  admitted  by  the  ablest  adepts  in  political  science  to  be  an  indispensable  Mrrler  against 
tbe  cocroaebments  of  the  latter  upon  tbe  former.  And  it  may,  perhaps,  with  not  less  reason 
be  contended  tbat  tbe  powers  relating  to  impeachments  are,  as  before  intimated,  an  essential 
ebeek  m  the  hands  of  that  body  upon  tbe  encroachments  of  the  Executive. 

Mr.  Jefferson,  althongh  not  a  member  of  the  constitatiooal  convention, 
was  a  contemporaneoos  expositor  of  the  OonstitutioQ,  and  his  Manoal 
of  Pariiamentary  Practice,  which  to-day  is  one  of  oar  leading  aothori- 
ties,  ID  its  title  ^^  Impeachment,^  contains  abundant  evidence  in  its  cita- 
tions that  be  accepted  the  Englistt  precedents  as  authority  on  this  sub- 
ject   ( Vide  section  53,  pa$sim. ) 

These  references  to  contemporaneous  authority  will,  I  think,  be  ac- 
cepted us  proof,  if  proof  were  necessary,  to  show  how  fully  acquainted 
with  tbe  subject  were  tbe  framers  of  the  Federal  Constitution,  it  would 
be  an  idle  parade  to  repeat  the  history  of  precedents  and  practice  in 
impeachments  in  England  up  to  the  time  of  the  importation  of  this 
iostitation  into  the  Grovemment  of  the  United  States. 

Said  Ghief-Justioe  Marshall,  in  United  States  vs.  Wilson,  7  Peters's 
Supreme  Gwirt  Beports : 

Thelsn^age  used  is  ouR  lakocjaoe,  and  of  a  nation  to  whoae  jodioiU  inetltoticnf  ours 
beer  iodose  a  lasemblanee. 

1%e  grants  of  this  power  to  each  House  of  Oongress,  respectively,  are 
general  grants,  as  explicit,  clear,  and  emphatic  as  words  can  create : 
*^  sole  power  ^  to  the  House  to  accuse;  ^^sole  power"  in  the  Senate  to 
tiy  <<^  impeachments.''  For  the  sake  of  justice  the  accusers  and  the 
judges  are  never  tbe  same  persons,  and  the  concurrence  required  of  two- 
thirds  of  the  judges  gives  additional  security  to  innocence.  It  is  a  great 
check  upon  misconduct  in  the  executive  branch,  and  therefore  the  power 
of  irap<  achmcnt  and  conviction  is  placed  as  far  as  possible  beyond  the 
26  B 
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influence  of  or  interference  by  the  executive  branch  or  any  member 
thereof.  The  presidential  power  of  veto,  therefore^  does  not  extend 
over  the  resolution  of  the  House  to  impeach  or  the  judgment  or  resolu- 
tion of  the  Senate  to  convict  or  acquit 

The  trial  shall  not  be  by  jury,  so  that  none  of  the  offlcial  machinery — 
for  the  prosecution  of  crime  in  the  courts — controlled  by  the  Executive, 
can  be  called  into  operation ;  and,  finally,  the  power  to  grant  reprieves 
and  pardons  for  offenses  against  the  United  States  expressly  excepts 
cases  of  impeachment.  Any  construction  of  the  constitutional  provis- 
ions relating  to  the  subject  which  would  have  the  result  of  bringing  any 
impeachable  offense  und^r  the  control  of  the  Executive  Department  of 
the  Government,  would  violate  the  very  evident  object  for  which  this 
great  and  ^^  essential  check  "  was  confided  to  the  two  houses  com|>osing 
the  legislative  branch,  and  imperil  if  not  destroy  its  efficiency.  Thus, 
if  the  President  can  by  removal  of  an  official  deprive  the  House  of  Rep- 
resentatives of  its  power  to  impeach  and  the  Senate  of  its  power  ^^  to  try 
all  impeachments,"  he  may  not  only  shelter  a  dangerous  enemy  and 
treacherous  public  servant  from  the  penalty  of  disqualification  ever  to 
hold  office,  but,  having  control  over  the  officials  whose  duty  it  is  to  prose- 
cute off'enders  before  the  judicial  branch,  he  can  practically  prevent  the 
trial  of  the  criminal  in  the  courts,  or,  if  in  his  discretion  he  permits  the 
prosecution  to  proceed,  he  can  by  a  pardon  totally  relieve  the  criminal 
from  all  legal  punishment  for  his  guilt. 

It  is  therefore  essential,  in  order  to  maintain  that  independence  which 
by  the  Constitution  it  was  designed  should  be  secured  to  the  two  houses 
of  the  Congress  in  their  exercise  of  this  great  and  ^^  sole"  power  of  im- 
peachment, that  under  no  construction  should  their  jurisdiction  or  method 
of  proceeding  be  subjected,  directly  or  indirectly,  in  any  degree  to  the 
action  or  influence  of  the  executive  branch. 

It  is  the  national  self-protection  against  executive  encroachments  or 
itaalfeasance,  and  in  its  initiation  and  enforcement  must  carefully  be  kept 
out  of  the  domain  of  executive  power  or  control,  for  the  correction  of 
whose  wrong  it  was  especially  designed.  If,  then,  the  power  of  the  two 
houses  of  the  Congress  is  to  be  maintained  without  interfer^ice  or  in- 
fluence on  the  part  of  any  officer  of  the  executive  branch,  what  shall  be 
said  of  that  construction  of  the  Constitution  which  gives  to  the  guilty 
official  himself  the  power  at  will  to  keep  himself  within  or  place  himself 
without  the  jurisdiction  of  the  two  houses  of  Congress,  and  submit  to 
be  impeached  only  with  his  own  consent ! 

It  is  difficult  with  a  grave  face  to  state  the  proposition  that  a  culprit 
shall  not  only  raise  the  question  as  to  the  jurisdiction  of  the  tribunal 
assuming  to  try  him,  but  decide  the  question  himself  at  his  own  will  and 
pleasure,  carrying  his  discharge  in  his  own  pocket,  to  be  produced  at 
will,  as  in  the  present  case  was  sought  to  be  done  by  a  resignation,  on 
the  very  stroke  of  the  hour  when  the  resolution  to  impew^  him  was 
about  to  be  adopted  by  the  House  of  Bepresentatives ;  in  other  words, 
that  a  plea  to  the  jurisdiction  of  a  court  is  to  be  settled,  not  by  the  law 
and  foots  as  they  existed  at  the  time  of  the  commissioa  of  the  offenfie, 
but  is  to  be  decided  by  the  accused  party,  and  not  by  the  court — ia  to 
be  always  subject  to  the  willingness  of  the  accused  to  be  tried  at  all. 

To  admit  such  a  proposition  in  a  case  like  the  present  would  lead  to 
this  result :  that  any  guilty  official  being,  as  almost  invariably  is  the 
case,  the  sole  custodian  of  the  proofs  of  his  own  misconduct,  and  having 
•by  virtue  of  the  powers  of  the  office  he  was  betraying  the  very  means 
and  the  only  means  of  concealment,  should  keep  concealed  not  only  bis 
guilt  but  all  means  of  its  detection,  until  the  expiration  of  his  term  or 
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his  resignation  at  any  time  convenient  to  himself,  and  should  then  leave 
the  office  vacant  and  for  the  first  time  open  to  inspection ;  that  he  should, 
In  violation  of  every  principle  of  law  and  justice,  be  suffered  to  take  ad- 
vantage of  his  own  deliberate  wrong;  be  enabled  to  change  an  unpardon- 
able offense  to  one  within  the  power  to  pardon  given  to  the  President 

The  high  crime  and  misdemeanor  of  which  W.  W.  Belknap  has  been 
impeach^  is  an  offense  against  the  whole  people  of  the  United  States; 
it  is  a  **  pnblic  offense"  in  the  strongest,  fullest  sense  of  the  word. 

It  is  not  doubted  that  the  crimes  alleged  in  the  articles  of  impeach- 
ment are  ^^high  crimes^  and  impeachable  under  the  Constitution — ^it  is 
admitted  under  the  pleadings  as  they  now  stand,  and  for  the  purpose 
of  deciding  the  question  before  us,  that  Belknap,  while  Secretary  of 
War,  and  by  the  corrupt  use.of  his  power  as  Secretary  of  War,  did  com- 
mit high  crimes — the  offense  being  nothing  less  than  the  sale  for  money 
of  post-traderships,  criminally  disregarding  his  duty  as  Secretary  of 
War,  and  basely  prostitnting  his  high  office  to  his  lust  for  private  gain, 
to  the  great  damage  and  injury  of  the  officers  and  soldiers  of  the  Army 
of  the  United  States  as  well  as  of  emigrants,  freighters,  and  other  citi- 
zens of  the  United  States,  against  public  policy,  and  to  the  great  dis- 
grace and  detriment  of  the  public  service.' 

Bot  it  19  argued  in  his  defense  that,  having  removed  himself  from  the 
office  by  his  own  act  of  resignation,  whioh  act,  although  promptly  as- 
sented to  by  the  President  of  the  United  States,  is  not  thereby  enforced 
or  weakened  in  its  legal  results  <m  to  Aim,  (Belknap,)  he  is  ip9ofiioio  be- 
yond the  jurisdiction  of  the  Senate,  and  that  the  judgment  expressly 
authorized  by  the  Constitution  of  ^^  removal  and  disqualification  from 
holding  any  office  of  honor,  trust,  or  profit''  under  the  United  States 
cannot  be  entered  and  enforced  against  him. 

Can  it  be  that  a  person  charged  with  crime  can  thus  at  will  place  him- 
self within  or  without  the  range  of  judicial  authority  ! 

The  judgment  of  disqualification  to  hold  and  enjoy  any  office  under 
the  United  States  wo^ld  seem  to  contain  in  itself  the  removal  of  an  in- 
cumbent, because  it  forbids  the  party  oonvicted  to  hold  or  enjoy  any 
office,  therefore,  tfi  presenti  as  toM  as  injvtwro.  The  final  consummation 
of  long-contemplated  dime  could  be  postponed  until  the  last  hour  of 
his  official  term,  until  just  enough  of  official  power  remained  to  make 
gailt  successful,  yet  not  enongh  to  compel  it  to  respond  to  the  demands 
of  Jastice. 

The  train  could  be  laid  and  the  slow-match  lighted  with  dose  calca- 
lation,  and  the  incendiary  retire  to  the  place  of  safety  outside  the  juris- 
diction charged  with  his  punishment 

^  Bemoval "  from  the  particular  office  then  held,  on  the  contrary,  does 
not  ioelude  disqualification  thereafter  to  hold  some  other  office  or  offices, 
cr  tiie  same  office  for  another  term.  If,  as  has  been  argued,  removal 
was  the  sole  object  of  impeachment,  then,  that  once  accomplished,  the 
more  serions  and  enduring  part  ot  the  judgment  authorized  by  the  Con- 
stitution could  never  be  executed,  because  no  officer,  i.  e.,  person  holding 
office,  existed  npon  whom  this  portion  of  the  sentence  could  operate. 

As  reasonably  could  it  be  said,  that  because  in  the  verbal  arrange- 
ment of  the  Constitution  t^e  word  ^^  removal "  precedes  <^  disqualifica- 
tion," the  rendition  of  removal,  being  the  first  part  of  the  judgment, 
would  make  it  impossible  to  proceed  any  further. 

Bat  the  Ooosrtitution  in  the  clauses  conferring  jurisdiction  in  cases  of 
impeachment  (article  1)  does  not  require  '^  an  officer"  or  person  in  office 
to  be  the  subject  of  the  judgment  of  the  Senate.    The  individual  under 
impeachment  is  termed  in  one  clause  ^*  a  person,"  in  another  ^'  a  party," 
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<ind  in  the  enameration  of  the  classes  whose  removal  from  offices  upon 
coDTiction^for  certaiD  offenses  is  made  imperative,  we  find  "  the  Presi- 
dent of  the  United  States,  the  Vice-President,  and  Ml  civil  officers.'^ 
So  ttiat  nothing  in  the  Constitution  expressly  or  impliedly  requires  the 
party  against  whom  judgment  of  the  Senate  of  disqualification  is  ren- 
dered to  be  in  office  at  the  time  of  trial  or  conviction. 

Upon  what  principle  of  reasonable  construction,  may  it  be  asked, 
shall  the  judgment  of  the  Senate  not  extend  so  as  to  embrace  disqualifi- 
cation of  the  guilty  party  to  bold  office? 

l%e  Oonstittttion  gives  the  power  in  plain  words:  ^^The  judgment 
shall  not  extend  further."  That  is,  it  may  extend  so  far  as  to  remove 
and  disqualify— ornne  majuM  in  se  continet  imnu$  ;  if  the  judgment  may 
inehide  both  removal  and  disqualification,  it  may  exclude  either  or  both, 
except  as  provided  in  section  4,  article  3. 

It  is  clearly  in  the  power  of  the  Senate  in  passing  judgment  to  pro- 
ceed to  the  outer  boundaries  of  the  power  so  granted,  or  stop  short  at 
any  point  within  it. 

In  the  historical  view  of  the  usage  and  practice  of  impeachments  in 
the  country  from  which  we  have  derived  the  instLtation,  no  oase  has  ap- 
peared of  which  I  have  knowledge  wherein  the  power  to  impeach  and 
try  an  ex-official  for  an  offense  impeachable  when  it  was  committed, 
was  ever  denied  or  questioned.  Such  was  the  admitted  and  frequently- 
exercised  power  of  the  British  House  of  Commons  up  to  and  at  the  time 
of  the  importation  of  the  institution  of  impeachment  into  the  C^vern- 
ment  of  the  United  States,  and  when  t4i6  corresponding  branch  of  the 
legislature  under  our  system^^the  House  of  Bepresentativea — ^was  in- 
vested with  the  general  jurisdiction  of  the  subject  by  the  grant  to  them 
of  the  '^  sole  power  of  impeachment,''  while  to  the  Senate  was  confided 
the  ^^  sole  power  to  try  all  impeachments.'' 

Taking  the  law  and  usages  of  impeachment  as  they  found  it  in  the 
mother-country,  the  founders  of  our  Government  proceeded  to  mold  it 
into  harmony  with  the  new  and  more  liberal  system  they  were  seeking 
to  establish.  They  made  certain  important  changes  in  the  way  of  re- 
striction, and^alao  by  enlargement  of  the  relative  powers  of  the  legisla- 
tive bodies,  respectively  accusatory  and  jodiciaL 

And  it  is  sale  for  us  to  assume  as  a  canon  of  criticism  upon  this  part 
of  their  work  that,  wherever  they  did  not  expressly  or  by  the  most 
necessary  implication  change  the  law  and  practice  of  impeachment  as 
it  then  existed  in  Great  Britain,  they  intended  to  maintain  it  as  it  then 
was,  nnimx>aired  in  all  its  features. 

Let  us  notice  the  changes  expressly  made. 

In  Great  Britain  the  ihonarch  could  not  be  impeached. 
1  In  the  United  States  the  chief  of  the  executive  branch,  the  President 
of  the  United  States,  was  made  liable  to  be  impeached. 

In  Great  Britain  the  royal  pardon,  althouffh  not  pleadable  to  abate 
impeachment,  could  relieve  against  all  penalties  of  impeachment,  and 
thus  absolve  the  offender  at  the  will  of  the  King. 

Ill  the  United  States  the  power  of  the  President  to  pardon  was  not 
permitted  to  extend  to  cases  of  impeachment 

In  Great  Britain  the  judgment  of  the  House  of  Lords  was  limited  in 
its  nature  and  extent  only  by  their  discretion. 

In  the  United  States  the  judgment  of  the  Senate  wfusi  forbidden  to 
extend  further  than  removal  from  office  and  disquaMcatloa  to  hold 
office. 

In  Great  Britain  a  trial  and  conviction  on  impeachment  could  be 
pleaded  in  bar  of  a  second  trial  for  the  same  offense. 
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In  the  United  States  it  was  expressly  provided  that  judgment  of  oon- 
viction  on  impeachment  should  not  operate  as  a  bar  to  trial  and  panish- 
ment  at  law. 

In  Great  Britain  a  bare  majority  of  the  peers  was  sufficient  to  con- 
vict. 

In  the  United  States  two-thirds  of  the  Senators  present  were  required 
to  concur  in  a  judgment  of  conviction. 

Bills  of  attainder  and  ex  post  facto  laifs^  species  of  public  remedy  of 
great  antiquity  and  frequent  recourse,  well  known  in  parliamentary 
prosecutions  in  Great  Britain,  were  expressly  forbidden  by  section  9  of 
the  first  article  of  the  Federal  Constitution. 

Thus  we  find  the  founders  of  our  constitution  of  government  did  care- 
fully consider  and  weigh  all  the  features  of  the  English  institution  of 
impeachment,  as  it  then  existed,  with  careful  reference  to  the  scope  of 
I>owers  and  their  adaptation  to  the  new  Government  they  were  arrang- 
ing; and  it  seems  to  my  mind  a  necessary  consequence  for  our  accept- 
ance that,  except  as  they  expressly  altered  and  amended  it,  it  now  re- 
mains and  must  duly  be  exercised  by  the  House  of  Bepresentatives  and 
the  Senate  of  the  United  States. 

Upon  what  presumption  of  reason  or  Justice,  by  what  allowable  eon- 
strnction,  can  we  decide  that  the  House  of  Bepresentatives  or  the  Sen- 
ate of  the  United  States  are  to  be  dei^rived  of  their  respective  powers 
to  impeach  and  to  hear  and  determine  Impeachments  in  cases  where  the 
guilty  party  who  committed  high  crimes  when  in  office  has  gone  ont  of 
office  by  resignation  before  the  resolution  to  impeach  him  has  been 
adopted  by  the  tribunal  possessing  the  ^^  sole  power f  Such  i)ower  did 
confessedly  belong  to  the  impeaching  power  of  the  government  from 
which  we  imported  the  institution,  and  was  there  frequently  exereised 
and  never  in  any  case  questioned.  By  what  authority  can  we  snbtraot 
this  important  feature  of  that  power  which  our  fathers  left  untonohed 
within  the  jurisdiction  they  delegated  to  the  two  houses  of  Oongress  Y 

When  the  first  case  of  impeachment  under  the  Inderal  GonstitntioQ 
occarred — tiiat  of  Blount,  a  Senator  firom  the  State  of  l^dunessee,  who 
had  been  exx)elled  from  this  body — the  question  of  jurisdiction  arose, 
and  was  in  substance  confined  to  the  issue  whether  a  Senator  of  the 
United  States  was  a  civil  officer  of  the  United  States  or  the  officer  of  a 
State ;  and  the  decision  was  that  he  was  not  a  civil  officer  of  the  United 
States  within  the  meaning  of  the  Constitution,  and  thei*efore  not  liable 
to  impeachment  by  the  House  of  Bepresentatives.  But  in  the  coarse 
of  that  ably-argued  case  it  was  stated  by  the  prosecution,  and  admitted 
by  the  counsel  tor  the  defendant,  that  a  party  ooiild  not  escape  impeach- 
ment for  crimes  committed  while  in  office  by  resigning  his  office. 

Mr.  Bayard  said : 

It  U  also  alleged  in  the  ploa  that  the  party  impeached  is  not  now  a  Senator.  It  is  enough 
that  he  was  a  Senator  at  the  time  the  articles  were  preferred.  If  the  impeachment  were 
repilar  and  maintainable  when  preferred,  I  apprehend  no  sabeeqoent  event,  gprouBdad  on 
the  wUlfnl  act,  or  caosed  by  the  deiin^aencj  of  the  partj,  can  vitiate  or  obstruct  the  pro- 
ceeding.  Otherwise  the  ^arty,  by  resignation  or  the  commission  of  some  offense  which 
merited  and  occasioned  his  expalsion,  might  secure  his  impunity.  This  is  against  one  of 
the  tagest  maxims  of  the  law,  which  does  not  aiiow  a  man  to  derive  a  benefit  from  hie  own 
wrong. 

Mr.  Dallas,  for  the  defendant,  said : 

There  was  room  for  argument  whether  an  officer  could  be  impeached  after  he  was  out  of 
office;  not  by  a  voluntary  resignation  to  ovale  prosecution,  but  by  an  adversary  expulsion. 

Mr.  Ingersoll,  for  the  defendant|  said  : 

It  is  among  the  less  objections  of  the  cause  that  the  defendant  is  now  out  of  office  not 
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by  resignation.  I  certainly  Bhall  never  contend  that  an  officer  may  first  commit  an  offense 
and  afterward  avoid  punisnment  by  resigning  his  office ;  but  the  defendant  has  been  ex- 
pelled. Can  he  be  removed  at  one  trial  and  disqualified  at  another  for  the  same  offense  ?  Is 
it  not  the  form  rather  than  the  substance  of  a  trial  T  Do  the  Senate  come,  as  Lord  Mans- 
field says  a  jury  ought,  like  blank  paper,  without  a  previous  impression  on  their  minds? 
Would  not  error  in  the  first  sentence  naturally  be  productive  of  error  in  the  second  instance  ? 
Is  there  not  reason  to  apprehend  the  strong  bias  of  a  former  decision  would  be  apt  to  pre- 
vent the  infiuence  of  any  new  lights  brought  forward  upon  a  second  trial  T 

In  the  light,  then,  of  history,  the  record  of  decisions,  and  examina- 
tion of  the  plain  provisions  of  the  Federal  Constitution,  how  can  we 
donbt  that  the  power  to  impeach  a  man,  when  out  of  office  by  his  own 
resignation  for  high  crimes  committed  by  him  when  in  office,  was  not 
subtj^acted  from  the  general  grant  of  power  over  the  subject  which  our 
fathers  so  deliberately  placed  in  the  Constitution  f 

I  do  not  coDsider  it  necessary  to  repeat  the  cumulative  evidence  in 
support  of  the  views  I  have  stated,  which  is  contained  in  the  report  by 
Mr.  Madison  of  the  debates  in  the  convention  which  framed  the  Consti- 
tution. They  have  been  too  often  referred  to  by  the  managers  on  the 
part  of  the  House  and  in  the  opinions  delivered  in  this  body  to  make 
further  citation  needful.  Nor  do  I  reproduce  the  illustrations  or  restate 
the  arguments  already  drawn  so  well  and  elaborately  from  the  constitu- 
tional provisions  of  the  States  of  Delaware,  Pennsylvania,  Virginia, 
and  others,  expressly  giving  the  power  to  impeach  men  when  out  of 
office  for  crimes  committed  by  them  when  in  office. 

Does  it  not  seem  a  most  unusual  construction  to  give  to  an  express 
limitation  upon  a  power  the  effect  of  an  enlargement,  and  to  hold  that 
when  a  State  constitution  has  expressly  limited  impeachment  to  two 
years  after  the  party  accused  has  ceased  to  hold  the  office  in  which  he 
was  guilty  of  misconduct,  it  therefore  implies  that  no  power  so  to  im- 
peach would  have  existed  but  for  the  limitation  f 

Jurisdiction  on  the  subject  is  not  conferred  by  the  fourth  section  of 
the  second  article  of  the  Oonstitntion,  which  is  a  mere  cautionary  addi- 
tion to  the  provisions  of  article  1  by  making  ren)Oval  from  office  imper- 
ative in  certain  enumerated  cases  and  for  certain  oftenses,  but  in  no 
degree,  and  not  even  by  remote  implication,  impairing  or  restricting  or 
qualifying  the  general  grant  of  jurisdiction  before  contained  to  the 
House  of  Bepresentatives  of  the  ^^  sole  power  of  impeachment,''  and  to 
the  Senate  of  the  ^^  sole  power  to  try  all  impeachments."  And  in  Blount^s 
case  such  was  the  view  stated  on  the  part  of  the  House  of  Bepresenta- 
tives, and  not  dissented  from  by  counsel  for  the  defendant. 

Mr.  Bayard  said : 

The  use  of  the  law  of  impeachment  is  to  punish  and  thereby  prevent  offenses  which  are  of 
such  a  nature  as  to  endanger  the  safety  or  injure  the  interest  of  the  United  States ;  and  the 
object  of  the  Federal  Constitution  was  to  provide  for  that  safety  and  to  protect  those  inter- 
ests. Such  ofionses  may  be  committed  as  well  by  persons  out  of  office  as  by  persons  in 
office ;  and  although  the  punishment  can  go  no  fuither  than  removal  and  disqualification, 
which  restriction  was  perhaps  wisely  introduced  in  order  to  prevent  those  abases  of  the  power 
of  impeachment  which  had  taken  place  in  another  country,  yet  it  may  often  be  extremely 
important  to  prevent  snch  offenders  from  getting  into  office  as  well  as  to  remove  them  when 
they  are  in  ;  and  it  is  therefore  as  consistent  with  the  policy  of  impeachments  and  the  prin- 
ciples of  the  Federal  compact  to  punish  them  in  the  one  case  as  in  the  other. 

The  learned  counsel  for  the  defendant  have  adduced  many  of  the  Slate  constitutions  to 
show  that  the  States  have  in  their  own  constitutions  restricted  the  power  of  impeachment  to 
official  persons  and  official  offenses ;  from  whence,  according  to  them,  it  ought  to  be  inferred 
that  the  States,  in  ratifying  the  Federal  Constitution,  intended  that  the  power  of  impeach- 
ment which  it  contains  should  bo  restricted  in  the  same  manner.  But,  Mr.  President,  I  can- 
not discern  how  this  inference  is  warranted.  The  very  contrary  I  should  suppose  ought  to 
be  inferred.  It  must  be  remembered  that  in  the  State  constitutions  the  power  is  expressly 
limited ;  and  that  terms  are  employed  very  different  from  those  to  be  found  in' the  Federal 
Coiistitntiou.     This  proves  that  where  the  States  intended  to  limit  the  power,  as  in   their 
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own  cot)8tituti.>D8,  they  employed  express  words  for  that  purpose  ;  from  whence  it  may  surely 
be  inferred  that  when  they  took  the  Federal  Constitution,  without  any  such  express  words, 
they  intended  to  take  the  power  of  impeachment  alone  with  it,  without  any  sucn  limitation. 
It  mast  also  be  remarked,  that  the  conyention  which  framed  the  Federal  Constitution  was 
compt}8e<i  of  members  from  each  State,  who  must  have  understood  their  own  State  constitu- 
tions, and  the  limitations  on  this  subject  which  they  contain.  Had  they  intended  to  limii 
the  power  of  impeachment  in  a  similar  manner,  they  would  no  doubt  have  done  it  by  express 
wordfl,  as  in  their  rt^etpective  State  constitutions.  (Annals  of  Congpress,  Fifth  Congress,  vol. 
2,  pagM  5«99,  2:«X). ) 

The  Constitution  has  said  who  shall  have  the  power  to  impeach  and  who  of  trying  im> 
peachmentft.  It  has  also  limited  the  extent  of  the  punishment.  But  it  has  not  described  the 
persons  who  shall  be  the  objects  of  impeachment,  nor  defined  the  cases  to  which  the  remedy 
shall  be  confined.  We  cannot  do  otherwise,  therefore,  than  presume  that  upon  these  points 
we  are  designedly  left  to  the  regulations  of  the  common  law.  Sir,  in  the  very  threshold  has 
not  this  law  given  us  the  foundation  upou  which  we  stand  7  Where  have  we  looked  for  the 
form  of  the  pleadings  which  has  brought  the  present  question  before  the  court?  And  if,  sir, 
a  question  of  evidence  should  arise,  as  happened  upon  a  former  occasion,  should  we  hesitate 
as  to  the  law  which  ought  to  determine  its  competency  ?  If  we  were  asked  whether  a 
greater  looseness  in  pleading^  on  impeachment  were  not  allowed  than  in  suits  at  law,  we 
should  answer  in  the  allirmattve;  and  if  It  were  inquired  whether  the  rules  of  evidence  were 
more  lax,  we  should  answer  in  the  negative ;  and  in  such  opinions  I  trust  we  should  not  be 
contradicted  by  the  learned  counsel  of  the  party  impeached ;  and  yet,  sir,  the  opiuioua  c<iuld 
alone  be  collected  from  the  rules  of  the  common  law. 

It  is  perhaps  worthy  of  observation  that  even  as  it  regards  those  persons  who  are  clearly 
liable  to  impeachment,  there  it  no  direot  provision  which  subjects  them  to  it.  Thus,  in  the 
fourth  section  of  the  second  article,  which  has  the  closest  connection  with  the  point.  It  has 
not  said  President,  Vice-President,  and  civil  officers,  shall  be  liable  to  impeachment ;  but, 
taking  it  for  granted  that  they  were  liable  at  common  law,  has  introduced  an  imperative  pro- 
Tiaion  as  to  their  removal  upon  conviction  of  certain  crimes.  (Annals  of  Congress,  Fiflh 
ConpmM.  vol.  2,  page  8353.) 

Indeed,  it  woald  seem  necessary  to  sastain  the  proposition  that  the 
jarisdiotion  of  the  Senate  to  try  an  impeachment  depended  apon  the 
resignation  or  retention  of  his  office  by  the  alleged  offender,  at  his  own 
will,  that  clauses  giving  sole  power  to  the  House  to  impeach  should  be 
supplemented  by  the  words  *^  provided  the  party  aocnsed  is  willing  to  be 
impeached." 

Such  would  be  the  effect  of  sustaining  the  defendant's  plea  in  the  case 
before  ns.  The  pleadings  before  us  disclose  an  impeachable  offense  to 
have  been  committed,  which  I  have  heretofore  described,  using  the 
language  of  the  articles  of  impeachment. 

That,  having  thus  committed  an  impeachable  offense,  the  said  Bel- 
knap resigned  his  office,  and  on  the  same  day,  and  after  the  lapse  of  a  few 
hours,  the  House  of  Bepresentatives,  upon  report  of  one  of  its  standing 
ooDimittees,  who  for  several  days  previous  had  taken  cognizance  of  the 
offense,  and  been  engaged  in  taking  testimony,  adopted  a  resolution  to 
impeach  him.  This  impeachment  has  been  duly  and  formally  presented 
by  the  House  to  the  Senate,  who,  sitting  as  a  court  duly  organized  under 
oath,  now  consider  the  same,  after  full  argument  by  the  managers  on 
the  part  of  the  House  and  counsel  on  behalf  of  the  defendant. 

Any  argument  of  the  danger  of  this  proceeding  to  the  safety  and  rights 
of  individuals  is  just  as  applicable  to  persons  in  office  as  to  persons  out 
of  office.  Oppression  and  injustice  are  just  as  probable  and  as  much  to 
be  dreaded  by  office-holders  as  ex-officials.  The  incentives  and  motives 
to  such  action  would  be  the  same  in  the  case  of  one  as  the  other.  Indeed 
the  desire  to  remove  an  opponent  from  his  office  might  well  constitute 
the  sole  incentive. 

Shalt  the  crime  be  punished ;  and  who  shall  be  subjected  to  the  pen- 
alty? Of  the  identity  of  the  guilty  person  there  is  no  queston.  The 
offense  remains  ^^unwhipt  of  justice;"  and  must  it  remain  so  forever? 
And  must  the  American  people  be  aeprived  of  the  protection  against 
the  possibility  of  repetition  of  this  crime  against  them  and  their  Govern- 
ment by  this  same  piirty  because  he  has  resigned  the  office  since  his 
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commission  of  the  offense  and  immediately  apon  its  detection  !  This 
woald  be  to  deny  justice^  and  yet  "to  establish  justice"  was  one  of 
the  declared  objects  for  which  the  Constitution  we  have  sworn  to  support 
was  ordained  and  established. 

The  proceedings  by  way  of  impeachment  are  not  adapted  for  ordi- 
nary ofienses  or  ordinary  officials.  It  is  an  extraordinary  proceeding 
to  meet  extraordinary  offenses,  especially  dangerous  to  public  welfare 
and  safety. 

The  best  and  most  justifiable  object  of  public  punishment  is  to  pre- 
vent repetition  of  offenses  by  making  public  examples.  The  end  sought 
is  justice,  not  vengeance ;  to  ))rotect  society,  and  not  merely  inflict  suf- 
fering on  the  criminal. 

The  proceeding  is  too  cumbersome,  dilatory,  and  expensive  to  be 
lightly  undertaken. 

Mr.  Justice  Blackstone  styles  it  ^^  the  tiial  of  great  and  enormous  of- 
fenders, whether  Lords  or  Commons,  •  •  •  by  the  roost  solemn 
grand  inquest  of  the  whole  kingdom." 

The  two  great  bodies  of  the  Federal  Ijegislature  could  not  in  the 
nature  of  things  find  time  for  frequent  trials  of  this  nature  to  the  nec- 
essary exclusion  of  their  legislative  buttiuess.  It  is  only  in  sueh  caaes 
as  the  present,  when  a  great  public  example  in  the  trial  and  panishraetit 
Of  a  great  public  offense  is  believed  by  the  body  having  the ;"  sole  power" 
of  impeachment,  to  be  needed  for  the  public  safety,  for  the  protection 
of  the  integrity  of  the  Government,  then,  when  this  high  discretion  kas 
been  exen^sed  by  the  department  of  the  Government,  having  the  aole 
power,  in  a  ease  like  the  present,  preseating  an  impeachable  oflfeose 
committed  by  a  person  clearly  impeachable  when  be  committed  it,  I 
cannot  donbt  the  power  and  duty  of  the  Senate  to  take  jarisdictioa  and 
proceed  regularly  and  duly  to  the  hearing  and  determination. 

It  is  my  judgment  that  the  plea  of  the  accused  to  the  jurisdiction  of 
the  Senate  be  overraled. 


OPINION  OF  MR.  BODTWELL. 
DeUvered  Jl/oy  25, 1876. 

Mr.  BouTWBLL.  Before  proeeeding  to  a  statement  of  the  case  I  ven- 
ture to  submit  to  the  Senate  some  general  considerations  upon  Uiree 
topics  connected  not  remotely  with  the  question  before  as.  It  is  worthy 
of  observation  that  for  nearly  a  century  all  classes  of  persons,  tlie  learned 
and  the  unlearned,  commentators  and  students,  rested  in  the  belief  that 
there  was  no  authority  in  the  Constitution  of  the  United  States  for  the 
impeachment  of  a  private  person. 

It  is  also  true  that  nothing  has  come  to  us  of  the  sayings  or  the  doings 
of  the  men  who  framed  the  Constitution,  either  in  the  report  of  the  de- 
bates in  the  convention,  or  in  the  words  of  the  authors  of  the  Federalist, 
which  justifies  the  conclusion  that  the  eminent  men  concerned  were  of 
opinion  that  the  instrument  which  they  had  formed  and  were  advocating 
before  the  people  contained  the  power  which  is  now  claimed  for  it  by 
friends  of  jori«iiction  in  the  case  before  the  Senate. 

I  think  it  is  also  true  that  when  the  question  was  first  raised  in  the 
Senate  and  brought  authoritatively  to  the  notice  of  the  public  not  a 
third  of  the  Senate  nor  a  third  of  the  jurists  in  the  country  entertained 
the  belief  that  there  was  any  substantial  argument  or  valid  authority 
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for  the  claim  put  forth ;  and  it  is  only  by  ingenioas  discussion  that  sup* 
port  has  been  found  for  the  position  thus  unexpectedly  taken. 

Much  Stress  has  been  placed  upon  the  circumstance  that  under  the 
Constitution,  if  jurisdiction  be  denied,  the  President,  the  Yice-Presideut, 
or  any  civil  officer  charged  with  crime  or  misdemeanor  justifying  im- 
peachment, may  escape  the  Jurisdiction  and  judgment  of  the  Senate  by 
merely  laying  down  the  office ;  and  the  question  is  put  with  significance, 
and  in  the  estimation  of  many  I  doubt  not  with  force,  Can  it  be  poesiUe 
that  the  Constitution  has  left  it  for  the  accused  to  decide  for  himself 
whether  he  shall  submit  to  jurisdiction  and  trial  or  not  f  This  question 
s'ssnmes  in  a  large  degree  that  the  proceeding  before  the  Senate  is  tor 
the  punishment  of  the  accused,  and  the  force  of  the  inquiry  is  due  en- 
tirely to  this  suggestion ;  but  its  value  diminishes  when  we  accept  the 
doctrine  that  the  sole  ol\iect  is  the  removal  of  an  unworthy  offidal  from 
office.  If  the  Senate  will  consider  another  feature  of  the  Coostitutioo, 
surprise  at  the  alleged  want  of  power  to  try  a  civil  officer  who  has  been 
accused  of  an  impeachable  offense  after  his  resignation  wiU  wholly  dis- 
appear. 

Hie  members  of  the  Senate  and  House  occupy  a  more  important  re- 
lation to  the  people  of  the  country  than  that  Q(Bcni»€d  by  any  mere 
civil  officer.  In  this  statement  I  ezelude  the  President  and  Vice-Presi- 
dent, for  according  to  the  Constitution,  as  well  as  upon  the  judgment  of 
eminent  commentators,  the  President  and  Vice-President  are  not  civil 
officers.  The  statement  I  make  in  regard  to  the  relation  of  Senators  and 
Representatives  to  the  people  of  country  is  warranted  by  the  opinion  of 
the  Supreme  Court,  and  it  is  in  accordance  manifestly  with  the  theory  and 
reading  of  the  Constitution.  Senators  and  members  of  the  House  are 
a  part  of  the  Goverameut  itself,  and  not  its  mere  agents.  As  a  whole, 
they  constitute  the  Qcivertimeat  for  all  legislative  purposes.  The  Prasi* 
deat  has  only  the  constitutional  fiiculty  to  concur  or  to  refuse  toconenr 
in  the  action  of  Congress  ^  and  his  refusal  even  can  be  overcoBie  by  a 
two-thirds  vote.  It  may  therefore  be  said  with  a  large  degree  of  truth 
that  the  two  houses  of  Congress  constitute  the  Gtovernment  of  the  conn- 
try.  We  can  imagine  that  the  chairman  of  an  important  committee,  as 
the  Ways  and  Means  in  the  House  or  the  Finance  Committee  of  the 
Senate,  might  be  corrupted,  and  through  his  influence  and  his  capacity 
to  control  the  legislation  of  the  country  he  might  so  shape  its  policy 
that  its  revenues  would  be  greatly  diminished,  not  for  a  single  year, 
bat  for  a  long  period  of  time.  An  offense  of  this  sort,  if  yon  can  draw 
a  line  between  heinous  crimes  that  dosely  resemble  each  other,  is  of  a 
darker  hue  than  the  mere  acceptance  of  a  bribe  by  a  civil  officer.  It  is 
the  corruption  of  the  Grovemment  at  its  source,  and  in  such  a  manner 
that  the  means  of  raising  public  revenue  and  maintaining  the  |)ublic 
credit  would  be  seriously  diminished.  The  only  remedy  in  a  legislative 
sense  is  the  power  of  each  house  to  expel  a  member  by  a  two-thirds 
vote,  the  party  aecused  being  subject  afterward  to  trial  in  the  criminal 
coarts  of  the  country-.  But  it  is  perfectly  well  known,  and  we  have  had 
examples  and  illustrations  of  the  fact,  that  a  Senator  or  B^resentative 
so  accused,  even  after  the  calling  of  the  roll  commences  upon  the  ques- 
tion of  expulsion,  may  lay  upon  the  table  the  evidence  of  his  resigna- 
tion, and  the  power  of  the  House  or  Senate  to  proceed  further  is  at  an 
end.  This  is  precisely  analogous  to  the  power  oi  a  civil  officer  to  lay 
down  his  office  after  articles  of  impeachment  have  been  preferred,  he 
being  then  subject,  as  would  be  a  Senator  or  Bepresentative  accused  of 
a  similar  crime,  to  trial  and  punishment  in  the  courts  of  the  country. 

I  have  next  to  say  that  the  question  of  convenience  deduced  from  re- 
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salts,  whether  only  apprehended  or  clearly  foreseen,  likely  to  &ow  from 
the  rale  established  by  the  Senate  in  this  case  shoald  have  no  bearing 
upon  oar  judgment.  We  are  not  engaged  in  making  a  constitution,  bat 
in  interpreting  one.  If  we  were  engaged  in  making  a  constitation  the 
arguments  and  statements  would  be  entitled  to  some  weight ;  but*  as 
we  are  construing  a  Constitution  already  prepared  and  obligatory  upon 
us,  our  power  is  limited  to  an  honest  examination  and  interpretation  ef 
what  it  contains. 

It  is  claimed  by  the  advocates  of  jnrisdiction  that  under  the  clauses 
of  the  Constitution  so  often  quoted,  ^*  the  House  shall  have  the  sole 
power  of  impeachment/'  and  ^*  the  Senate  shall  have  the  sole  power  to 
try  all  impeachments,"  the  power  of  impeachment  vested  in  the  two 
houses  of  Congress  is  precisely  that  possessed  by  the  Commons  and 
Lords  of  England  at  the  time  the  Constitution  of  the  United  States  was 
adopted,  except  so  far  as  that  power  may  have  been  limited  in  the  Con- 
stitution itself.  It  is  further  alleged  that  as  to  jurisdiction  of  persons 
there  is  no  limitation  in  the  Constitution  of  the  United  States,  the  fourth 
section,  second  article,  being  inerely  a  specification  of  the  particular 
penalty  which  shall  be  applied  to  the  President  and  Vice-President  and 
all  civil  officers  of  the.  United  States,  but  working  no  limitation  of  juris- 
diction as  to  other  classes  of  persons. 

If  this  doctrine  be  true,  the  people  of  the  United  States  are  necessarily 
divided  into  three  classes  with  reference  to  their  liability  to  impeach- 
ment :  First,  all  private  persons — that  is,  persons  who  have  never  held 
any  office  or  place  of  trust  under  the  Government  of  the  United  States ; 
secondly,  the  President,  Vice-President,  and  all  civil  officers,  being  the 
parties  mentioned  in  section  4,  article  2 ;  and,  thirdly,  all  other  ofkcers 
of  the  United  States  and  all  persons  who  have  held  any  office  under  the 
Govern  men  t  of  the  United  States,  whether  military,  naval,  or  civil. 

As  regards  the  first  class,  it  is  contended  by  those  who  now  favor  ju- 
risdiction that  they  were  never  liable  to  impeachment  in  Great  Britain 
under  what  is  called  the  common  law  of  Parliament.  I  think  it  must, 
however,  be  admitted  that  this  position  is  not  supported  by  the  facts 
within  our  reach. 

Mr.  Wooddesson  in  his  lecture  upon  impeachment  asserts  that  ^^all  the 
King's  subjects  are  impeachable  in  Parliament"  We  know  that  many 
private  persons  were  impeached,  but  what  is  more  conclusive  is  the  fact 
that  the  Commons  and  Peera  asserted  uniformly  for  five  centuries  their 
unlimited  power  in  cases  of  impeachment.  They  recognized  no  law  but 
their  own  will,  allowed  no  restraint  but  their  own  judgment,  and  in 
more  than  one  case  refused  utterly  to  receive  the  opinion  of  the  law 
lords  as  binding  upon  the  Commons  or  the  Peers  in  their  judicial  ca- 
pacity. 

Mr.  Burke  in  his  exhaustive  report  of  1794  establishes  two  features  in 
the  practice  of  the  British  Parliament  in  cases  of  impeachment :  First, 
although  there  were  many  precedents,  that  a  system  of  practice  could 
not  be  deduced  from  them,  and,  secondly,  that  Parliament  did  not  re- 
cognize the  binding  force  of  precedents,  but  claimed  that  in  every  case 
they  could  proceed  upon  their  judgment  as  to  what  was  lawful,  whether 
as  to  persons,  offenses,  or  penalties.  At  most  it  can  only  be  claimed  by 
those  who  maintain  that  the  House  and  Senate  have  a  jurisdiction  under 
the  Constitation  of  the  United  States  corresponding  to  that  exercised 
by  the  Parliament  of  Great  Britain,  that  the  question  is  unsettled 
whether  or  not  all  the  citizens  of  the  United  States  are  subject  to  im- 
peachment by  the  House  and  trial  by  the  Senate. 

As  regards  the  second  class,  all  are  agreed  that  they  are  liable  to  im- 
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peachmenty  there  being  some  difference  of  opinion,  however,  as  to  the 
true  oonstrnotion  to  be  given  to  the  phrase,  ^^Aud  all  civil  officers  of  the 
XJDited  States." 

The  third  class  are  clearly  liable  to  impeachment,  if  what  is  called 
the  common  law  of  Parliament  has  been  imported  bodily  by  the  Consti- 
tation  of  the  United  States  and  incorporated  into  onr  system. 

Ifothing  is  better  established  in  the  history  of  Great  Britain  than  the 
fact  that  officers  of  the  Army  and  of  the  Navy  were  the  most  common 
subjects  of  impeachment  It  is,  then,  the  claim  of  the  friends  of  juris- 
diction that  the  common  law  of  Parliament  in  regard  to  impeachment 
has  been  imported  into  this  conntry,  and  that  nnder  that  law  all  military 
and  naval  officers  and  all  persons  who  have  held  any  civil  office  or  any 
trost  nnder  the  Government  of  the  United  States  are  subject  to  impeach- 
ment. 

In  addition  to  this,  if  the  rule  be  established,  the  possibility  remains 
that,  upon  the  anthority  of  the  British  precedents  and  the  opinions  of 
British  writers  npon  the  subject,  all  private  persons  will  be  held  as  sub- 
jects of  impeachment  in  the  United  States.  In  England  impeachment 
was  a  proceeding  for  the  punishment  of  crimes,  and  a  trial,  conviction, 
and  judgment  by  the  House  of  Peers  could  be  pleaded  in  bar  in  the 
criminal  courts;  and  much  of  the  argument,  especially  that  of  conveui- 
enee,  turns  ni>on  the  question  whether  in  this  country  the  proceeding  is 
for  punishment  or  only  for  the  safety  of  the  state.  That  it  is  not  for  the 
poipope  of  punishment  is  shown  by  two  articles  of  the  Constitution. 
Artide  1,  section  3,  part  7,  declares  that  the  party  convicted  ^<  shall  be 
liable  and  subject  to  indictment,  trial,  judgment,  and  punishment  accord- 
ing to  law."  If  judgment  in  case  of  conviction  on  articles  of  impeach- 
ment be  a  punishment,  then  it  follows  that  by  the  Constitution  a  j^rson 
may  be  punished  twice  for  the  same  offense,  which  is  so  iiloonsistent 
with  the  theory  of  our  Government  and  the  practiee  under  it  that  there 
is  no  ground  for  the  maintenance  of  such  a  doctrine. 

Further,  if  impeachment  be  a  punishment,  then  the  process  itself  dis- 
appears absolutely  in  the  presence  of  the  sixth  amendment  to  the  Con- 
stitution, which  declares  that  <*  In  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  puMic  trial  by  an  impartial  jury 
of  the  State  and  district  wherein  the  crime  shall  have  been  committed.'^ 

These  provisions  justify  the  most  explicit  statement  that  impeachment 
is  for  the  safety  of  the  state,  and  not  for  the  punishment  of  the  crimi- 
nal ;  and  the  inference  from  this  is  that  it  cannot  have  been  the  inten- 
tion of  the  framers  of  our  Government  to  import  by  construction  the 
British  system,  which  was  rather  for  the  punishment  of  crime  than  for 
the  protection  of  the  state  against  official  corruption  or  maladminis- 
tration in  office.  In  trial  by  impeachment  in  the  United  States,  crime 
is  alleged,  not  for  the  purpose  of  convicting  and  judging  the  accused  for 
the  crime,  bnt  the  crime  is  alleged  and  proofs  are  offered  for  the  purpose 
of  showing  that  the  party  accused  is  not  worthy  to  hold  office. 

It  has  l^n  held  by  the  Supreme  Court,  and]  accepted  by  jurists  and 
students,  that  the  common  law  of  Great  Britain,  by  which  the  rights  of 
the  people  generally  in  civil  and  criminal  affairs  were  ascertained,  was 
not  imported  into  this  conntry.  That  system  which  our  fathers  rejected 
as  inapplicable  in  America  as  a  national  system  was  the  growth  of  cen- 
turies and  the  work  of  a  long  line  of  able  lawyers  and  jurists  until  it 
reached  that  condition  when  it  was  entitled  justly  to  the  encomium  of 
being  *'  the  perfection  of  human  reason."  But  it  is  now  gravely  asserted 
on  the  other  hand  that  the  parliamentary  law  in  regard  to  impeachment, 
which  was  not  even  a  system,  but  a  saccession  of  precedents  from  which 
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influence  of  or  interference  by  the  execntivs  branch  or  any  member 
thereof.  The  presidential  power  of  veto,  therefore,  does  not  extend 
over  the  resolution  of  the  House  to  impeach  or  the  judgment  or  resola- 
tion  of  the  Senate  to  convict  or  acquit 

The  trial  shall  not  be  by  jury,  so  that  none  of  the  official  machineiy — 
for  the  prosecution  of  prime  in  the  courts — controlled  by  the  Executive, 
can  be  called  into  operation ;  and,  finally,  the  power  to  grant  reprieves 
and  pardons  for  offenses  against  the  United  States  expressly  excepts 
cases  of  impeachment  Any  construction  of  the  constitutional  provis- 
ions relating  to  the  subject  which  would  have  the  result  of  bringing  any 
impeachable  offense  under  the  control  of  the  Executive  Department  of 
the  Government,  would  violate  the  very  evident  object  for  which  this 
great  and  ^^  essential  check  "  was  confided  to  the  two  houses  composing 
the  legislative  branch,  and  imperil  if  not  destroy  its  efficiency.  Thas, 
if  the  President  can  by  removal  of  an  official  deprive  the  House  of  Bep- 
resentatives  of  its  power  to  impeach  and  the  Senate  of  its  power  ^^  to  try 
all  impeachments,"  he  may  not  only  shelter  a  dangerous  enemy  and 
treacherous  public  servant  from  the  penalty  of  disqualification  ever  to 
hold  office,  but,  having  control  over  the  officials  whose  duty  it  is  to  prose- 
cute offenders  before  the  judicial  branch,  he  can  practically  prevent  the 
trial  of  the  criminal  in  the  courts,  or,  if  in  his  discretion  he  permits  the 
prosecution  to  proceed,  he  can  by  a  pardon  totally  relieve  the  criminal 
from  all  legal  punishment  for  his  guilt. 

It  is  therefore  essential,  in  order  to  maintain  that  independence  which 
by  the  Constitution  it  was  designed  should  be  secured  to  the  two  houses 
of  the  Congress  in  their  exercise  of  this  great  and  ^^  sole"  power  of  im- 
peachment^ that  under  no  construction  should  their  jurisdiction  or  metbod 
of  proceeding  be  subjected,  directly  or  indirectly,  in  any  degree  to  the 
action  or  influence  of  the  executive  branch. 

It  is  the  national  self-protection  against  executive  encroachments  or 
malfeasance,  and  in  its  initiation  and  enforcement  must  carefully  bo  kept 
out  of  the  domain  of  executive  power  or  control,  for  the  correction  of 
whose  wrong  it  was  especially  designed.  If,  then,  the  power  of  the  two 
houses  of  the  Congress  is  to  be  maintained  without  interference  or  in- 
fluence on  the  part  of  any  officer  of  the  executive  branch,  what  shall  be 
said  of  that  construction  of  the  Constitution  which  gives  to  the  gailty 
official  himself  the  power  at  will  to  keep  himself  within  or  place  himself 
without  the  jurisdiction  of  the  two  houses  of  Congress,  and  submit  to 
be  impeached  only  with  his  own  consent  Y 

It  is  difficult  with  a  grave  face  to  state  the  proposition  that  a  culprit 
shall  not  only  raise  the  question  as  to  the  jurisdiction  of  the  tribanal 
assuming  to  try  him,  but  decide  the  question  himself  at  his  own  will  and 
pleasure,  carrying  his  discharge  in  his  own  pocket,  to  be  produced  at 
will,  as  in  the  present  case  was  sought  to  be  done  by  a  resignation,  on 
the  very  stroke  of  the  hour  when  the  resolution  to  impeach  him  was 
about  to  be  adopted  by  the  House  of  Bepresentatives ;  in  other  words, 
that  a  plea  to  the  jurisdiction  of  a  court  is  to  be  settled,  not  by  the  law 
and  foots  as  they  existed  at  the  time  of  the  commissioa  of  the  offense, 
but  is  to  be  decided  by  the  accused  party,  and  not  by  the  court — ^is  to 
be  always  subject  to  the  willingness  of  the  accused  to  be  tried  at  all. 

To  admit  such  a  proposition  in  a  case  like  the  present  would  lead  to 
this  result:  that  any  guilty  official  being,  as  almost  invariably  is  the 
case,  the  sole  custodian  of  the  proofs  of  his  own  misconduct,  and  having 
•by  virtue  of  the  powers  of  the  office  he  was  betraying  the  very  means 
and  the  only  means  of  concealment,  should  keep  concealed  not  only  bis 
guilt  but  all  means  of  its  detection,  until  the  expiration  of  his  term  or 
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his  resignation  at  any  time  coDvenient  to  himself^  and  diauld  then  leave 
tkeoffice  vacant  and  for  the  first  time  open  to  inspection ;  that  he shoald, 
in  violation  of  every  principle  of  law  and  justice,  be  suffered  to  take  ad* 
vantage  of  his  own  deliberate  wrong;  be  enabled  to  change  an  nnpardon- 
able  olSBDse  to  one  within  the  power  to  pardon  given  to  Uie  President 

The  high  crime  and  misdemeanor  of  which  W.  W.  Belknap  has  been 
impeached  is  an  offense  against  the  whole  people  of  the  United  States; 
it  is  a  ^*  pnblic  offense"  in  the  strongest,  fnllest  sense  of  the  word. 

It  is  not  doubted  that  the  crimes  alleged  in  the  articles  of  impeach- 
ment are  ^^  high  crimes''  and  impeachaUe  under  the  Constitution — ^it  is 
admitted  under  the  pleadings  as  they  now  stand,  and  for  the  purpose 
of  deciding  the  question  before  us,  that  Belknap,  while  Secretary  of 
War,  and  by  the  corrupt  useof  his  power  as  Secretary  of  War,  did  c(hb- 
mit  high  crimes — ^the  offense  being  nothing  less  than  the  sale  for  money 
of  post-traderships,  criminally  disregarding  his  duty  as  Secretary  of 
War,  and  basely  prostitnting  bis  high  office  to  his  lust  for  private  gain, 
to  the  great  damage  and  iiynry  of  the  officers  and  soldiers  of  the  Army 
of  tiie  United  States  as  well  as  of  emigrants,  freighters,  and  other  dti- 
zens  of  the  United  States,  against  public  policy,  and  to  the  great  dis- 
grace and  detriment  of  thfc  public  service. 

Bat  it  19  argued  in  his  defense  that,  having  removed  himself  from  the 
offiee  by  his  own  act  of  resignation,  which  act,  although  promptiy  as- 
sented to  by  the  President  of  the  United  States,  is  not  thereby  enforced 
or  weakened  in  its  legal  results  at  to  Aim,  (Belknap,)  he  is  ip§ofaeio  be- 
yond the  jurisdiction  of  the  Senate,  and  that  the  judgment  expressly 
sntborized  by  the  Oonstitntion  of  ^^  removal  and  disqualification  from 
holding  any  office  of  honor,  trust,  or  profit "  under  the  United  States 
cannot  be  entered  and  enforced  against  him. 

Can  it  be  that  a  person  charged  with  crime  can  thus  at  will  place  him- 
self within  <Nr  without  the  range  of  judicial  authority  f 

The  judgment  of  disqualification  to  hoM  and  enjoy  any  office  under 
the  United  States  wo^ld  seem  to  contain  in  itself  the  removal  of  an  in- 
combat,  because  it  forbids  the  party  oonvicted  to  hold  or  ei^oy  •ny 
office,  therefore,  in  presmH  as  well  as  inftUmro.  The  final  consumniation 
of  long-c(mtemplated  eiime  eould  be  postponed  until  the  last  hour  of 
his  official  term,  until  just  enough  of  official  power  reoaained  to  make 
gnilt  raccesslul,  yet  not  enough  to  compel  it  to  respond  to  the  demands 
<rf  justice. 

The  train  could  be  laid  and  the  slow-match  lighted  with  dose  calcn- 
lation,  and  the  incendiary  retire  to  the  place  of  safety  outside  the  juris- 
diction charged  with  his  punishment. 

^  Bemoval "  from  the  particular  office  then  held,  on  the  contrary,  does 
not  inelnde  disqualification  thereafter  to  hold  some  other  office  or  offices, 
or  the  same  ofiSce  for  another  term.  If,  as  has  been  argued,  removal 
was  the  sole  ottject  of  impeachment,  then,  that  once  accomplished,  the 
Bore  serious  and  enduring  part  of  the  judgment  authorized  by  the  Oon- 
Btitation  could  never  be  executed,  because  no  officer,  i.  e.,  person  holding 
office,  existed  upon  whom  this  portion  of  the  sentence  could  operate* 

As  reasonably  could  it  be  said,  that  because  in  the  verbal  arrange- 
OBent  of  the  Constitution  the  word  ^*  removal "  precedes  <<  disqualifica- 
tion,'' the  rendition  of  removal,  being  the  first  part  of  the  judgment, 
wonM  make  it  impossible  to  proceed  any  further. 
.  Bnt  the  C<mstitntion  in  the  clauses  conferring  jurisdiction  in  cases  of 
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hj  resignation.  I  certainlT  shAll  never  contend  that  an  officer  niay  first  commit  an  offense 
and  afterward  avoid  punisnment  by  resigning  his  office ;  but  the  defendant  has  been  ex- 
pelled.  Can  he  be  removed  at  one  trial  and  disqualified  at  another  for  the  same  offense  7  Is 
it  not  the  form  rather  than  the  substance  of  a  trial  T  Do  the  Senate  come,  as  Lord  Mans- 
field says  a  jury  ought,  like  blank  paper,  without  a  previous  impression  on  their  minds  f 
Would  not  error  in  the  first  sentence  naturally  be  productive  of  error  in  the  second  instance  ? 
Is  there  not  reason  to  apprehend  the  strong  bias  of  a  former  decision  would  be  apt  to  pre- 
vent the  influence  of  any  new  lights  brought  forward  upon  a  second  trial  T 

In  the  light,  then,  of  history,  the  record  of  decisions,  and  examina- 
tion of  the  plain  provisions  of  the  Federal  Constitution,  how  can  we 
donbt  that  the  power  to  impeach  a  man,  when  oat  of  office  by  his  own 
resignation  for  high  crimes  committed  by  him  when  in  office,  was  not 
subtj^acted  from  the  general  grant  of  power  over  the  subject  which  our 
fathers  so  deliberately  placed  in  the  Constitution  f 

I  do  not  consider  it  necessary  to  repeat  the  cumulative  evidence  in 
support  of  the  views  I  have  stated,  which  is  contained  in  the  report  by 
Mr.  Madison  of  the  debates  in  the  convention  which  framed  the  Consti- 
tution. They  have  been  too  often  referred  to  by  the  managers  on  the 
part  of  the  House  and  in  the  opinions  delivered  in  this  bc^y  to  make 
farther  citation  needful.  Nor  do  I  reproduce  the  illustrations  or  restate 
the  arguments  already  drawn  so  well  and  elaborately  from  the  constitu- 
tional provisions  of  the  States  of  Delaware,  Pennsylvania,  Virginia, 
and  others,  expressly  giving  the  power  to  impeach  men  when  oat  of 
office  for  crimes  committed  by  them  when  in  office. 

Does  it  not  seem  a  most  unusual  construction  to  give  to  an  express 
limitation  upon  »  power  the  effect  of  an  enlargement,  and  to  hold  that 
when  a  State  constitution  has  expressly  limited  impeachment  to  two 
years  after  the  party  accused  has  ceased  to  hold  the  office  in  which  be 
was  guilty  of  misconduct,  it  therefore  implies  that  no  power  so  to  im- 
peach would  have  existed  but  for  the  limitation  f 

Jurisdiction  on  the  subject  is  not  conferred  by  the  fourth  section  of 
the  second  article  of  the  Oonstitntion,  which  is  a  mere  cautionary  addi- 
tion to  the  provisions  of  article  1  by  making  ren)oval  from  office  imper- 
ative in  certain  enumerated  cases  and  for  certain  ofifenses,  but  in  no 
degree,  and  not  even  by  remote  Implication,  impairing  or  restricting  or 
qualifying  the  general  grant  of  jurisdiction  before  contained  to  the 
House  of  Bepresentatives  of  the  ^^  sole  power  of  impeachment,"  and  to 
the  Senate  of  the  ^*  sole  power  to  try  all  impeachments.'^  And  in  Blount's 
case  such  was  the  view  stated  on  the  part  of  the  House  of  Bepresenta- 
tives, and  not  dissented  from  by  counsel  for  the  defendant. 

Mr.  Bayard  said : 

The  use  of  the  law  of  impeachment  is  to  punish  and  thereby  prevent  offenses  which  are  of 
such  a  nature  as  to  endanger  the  satiety  or  injure  the  interest  of  the  United  States ;  and  the 
object  of  the  Federal  Oonstitntion  was  to  provide  for  that  safety  and  to  protect  those  inter- 
ests. 8nch  offenses  may  be  committed  as  well  by  persons  out  of  office  as  by  persons  in 
office ;  and  although  the  punishment  can  go  no  fuither  than  removal  and  disqualification, 
which  restriction  was  perhaps  wisely  introduced  in  order  to  prevent  those  abases  of  the  power 
of  impeachment  which  had  taken  place  in  another  country,  yet  it  may  often  be  extremely 
important  to  prevent  such  offenders  from  getting  into  office  as  M'ell  as  to  remove  them  when 
they  are  in  ;  and  it  is  therefore  as  consistent  witn  the  policy  of  impeachments  and  the  prin- 
ciples of  the  Federal  compact  to  punish  them  in  the  one  case  as  in  the  other. 

The  learned  connsel  for  the  defendant  have  adduced  many  of  the  State  constitutions  to 
show  that  the  States  have  in  their  own  constitutions  restricted  the  power  of  impeachment  to 
official  persons  and  official  offenses ;  from  whence,  according  to  them,  it  ought  to  be  inferred 
that  the  States,  in  ratifying  the  Federal  Constitution,  intended  that  the  power  of  impeach- 
ment which  it  contains  should  bo  restricted  in  the  same  manner.  But,  Mr.  President,  1  can- 
not discern  how  this  inference  is  warranted.  The  very  contrary  I  should  suppose  ought  to 
be  inferred.  It  must  be  remembered  that  in  the  State  constitutions  the  power  is  expressly 
limited ;  and  that  terms  are  employed  very  different  from  those  to  be  found  in*  the  Federal 
Coustitntion.     This  proves  that  where  the  States  intonded  to  limit  the  power,  as  in  their 
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In  case  of  tko  removal  of  the  PresideQt  from  office,  or  of  his  death,  resi^oation,  or  ina- 
bilitjr  to  discharge  the  powers  and  duties  of  the  said  office,  the  same  shall  devolve  on  the 
Vice-President.     »     *    * 

The  President  shall,  at  stated  times,  receive  for  his  services  a  compensation.    *    *    * 
Before  he  enters  on  the  execatioa  of  his  office  be  shall  take  an  oath  or  affirmation.    *    *    * 
The  President  shall  be  Commander-in-Chief  of  the  Armj  and  Navj.     *>    •    * 
The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen  daring  the  recess 
of  the  Senate. 

And  in  the  same  article  the  phrase — 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

It  is  a  great  latitade  in  construction  to  assume  that  in  the  same  arti- 
cle of  the  Constitution  the  words  "  the  President  ^^  are  used  four. or  five 
times  as  having  reference  to  the  person  in  the  office  of  President,  and 
to  no  one  else,  and  yet,  in  another  case  in  the  same  article,  to  assume 
that  the  words  "the President''  include  not  only  the  person  holding  the 
office  of  President,  but  every  other  person  living  who  at  any  previous 
time  has  held  the  office  of  President.  This  is  the  result  to  which  the 
supporters  of  jurisdiction  in  this  case  are  driven,  upon  the  theory  that 
the  fourth  section  of  the  second  article  includes  not  only  the  persons  in 
office  but  all  other  persons  living  who  at  any  time  have  held  either  of 
the  offices  enumerated  or  described  in  that  section.  The  substantive 
members  of  this  section,  "the  President,"  "  the  Vice-President,"  and 
"  all  civil  officers  of  the  United  States,"  are  so  connected  with  each  other 
grammatically,  logically,  and  by  a  similarity  of  responsibility  that  the 
law  of  imi>eachment  must  be  the  same  for  all.  Inasmnch  as  section  4, 
article  2,  whatever  construction  may  be  put  upon  it,  relates  to  the  Presi- 
dent and  Vice-President  and  all  civil  officers  of  the  Government  who 
for  the  most  part  are  the  appointees  of  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  or  of  the  heads  of  the  several  Depart- 
ments, it  would  seem  that  no  more  proper  place  could  be  found  in  the 
Constitution  in  which  to  set  forth  their  liability  to  impeachment  in  cases 
of  treason,  bribery,  or  other  high  crimes  and  misdemeanors  than  in  the 
article  assigned  to  the  duties,  prerogatives,  and  liabilities  of  the  Presi- 
dent of  the  United  States.  ITpon  the  view  which  I  have  been  present- 
ing, that  the  provisions  of  section  3,  article  1,  in  regard  to  impeachment, 
are  rules  merely  to  be  applied  to  those  cases  of  impeachment  for  which 
provision  is  specifically  made  in  the  fourth  section  of  the  second  article, 
there  is  no  difficulty  in  reaching  the  conclusion  that  the  phrase  "judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust,  or  profit  under  the  United  States,"  is  limited  to  those  persons 
specified  in  section  4,  article  2,  who  may  be  impeached  and  brought  to 
trial  at  the  bar  of  the  Senate.  It  follows,  also,  and  necessarily,  that  the 
proceedings  are  limited  to  persons  in  office.  Inasmuch  as  the  judgment 
is  mandatory  that  they  shall  be  removed,  although  a  discretion  is  vested 
Id  the  Senate  to  disqualify  the  convicted  party  in  the  manner  provided 
in  the  third  section  of  the  first  article,  it  is  clear  that  the  impeaching 
power  is  limited  to  the  persons  specified  and  classified  in  the  fourth 
section  of  the  second  article. 

I  submit  in  conclusion  a  statement  of  the  case  upon  the  argument  that 
I  have  presented. 

The  power  claimed  by  the  friends  of  jurisdiction  is  an  uncertain  power, 
and  no  writer,  either  English  or  American,  has  ever  fixed  a  limit  to  the 
authority  of  the  British  Parliament  within  that  laid  down  by  Wooddes- 
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commission  of  the  ofifense  and  immediately  upon  its  detection  1  This 
would  be  to  deny  justice^  and  yet  "to  establish  justice^  was  one  of 
the  declared  objects  for  which  the  Oonstitation  we  have  sworn  to  support 
was  ordained  and  established. 

The  proceedings  by  way  of  impeachment  are  not  adapted  for  ordi- 
nary offenses  or  ordinary  officials.  It  is  an  extraordinary  proceoding 
to  meet  extraordinary  offenses,  especially  dangerous  to  public  welfare 
and  safety. 

The  best  and  most  justifiable  object  of  public  punishment  is  to  pre- 
vent repetition  of  offenses  by  making  public  examples.  The  end  sought 
is  justice,  not  vengeance;  to  protect  society,  and  not  merely  inflict  8uf- 
fering  on  the  eriminal. 

The  proceeding  is  too  cumbersome,  dilatory,  and  expeusive  to  be 
lightly  undertaken. 

Mr.  Justice  Blackstone  styles  it  "  the  tiial  of  great  and  enormous  of- 
fenders, whether  Lords  or  Commons,  •  •  •  by  the  roost  solemn 
grand  inquest  of  the  whole  kingdom." 

The  two  great  bodies  of  the  Federal  Ijegislature  could  not  in  the 
nature  of  things  And  time  for  frequent  trials  of  this  nature  to  the  nec- 
essary lexelusion  of  their  legislative  business.  It  is  only  in  su^h  cases 
as  the  present,  when  a  great  public  example  in  the  trial  and  pumsfament 
Of  a  great  public  offense  is  believed  by  the  body  having  the  >^  sole  power" 
of  impeachment,  to  be  needed  for  the  public  safety,  for  the  protection 
of  the  integrity  of  the  Government,  then,  when  this  high  discretion  bas 
been  exercwsed  by  the  department  of  the  Govemoient,  having  the  aole 
power^  in  a  ease  like  the  i^resent,  preseating  an  impeachaUe  offeose 
committed  by  a  person  dearly  impeachable  when  he  oommitted  it«  I 
cannot  doubt  the  power  aad  duty  of  the  Senate  to  take  jarisdietioa  and 
proceed  regularly  and  duly  to  the  hearing  and  iiletermination. 

It  is  my  judgment  that  the  plea  of  the  accused  to  the  jurisdietioii  of 
the  Senate  be  ov^raled. 


OPINION  OF  Ma  BODTWELL. 
Delivered  Mmif  25, 1876. 

Mr.  BouTWELL.  Before  proceeding  to  a  statement  of  the  ea^e  I  ven- 
ture to  submit  to  the  Senate  some  general  considerations  upMon  three 
topics  connected  not  remotely  with  the  question  before  us.  It  is  worthy 
of  observation  that  for  nearly  a  century  all  classes  of  persons,  the  learned 
and  the  unlearned,  commentators  and  students,  rested  in  the  belief  that 
there  was  no  authority  in  the  Constitution  of  the  United  States  for  the 
impeachment  of  a  private  person. 

It  is  also  true  that  nothiug  has  come  to  us  of  the  sayings  or  the  doings 
of  the  men  who  framed  the  Constitution,  either  in  the  report  of  the  de- 
bates in  the  convention,  or  iu  the  words  of  the  authors  of  the  Federalist, 
whieh  justifies  the  conclusion  that  the  eminent  men  concerned  were  of 
opinion  that  the  instrument  which  they  had  formed  and  were  advocating 
before  the  people  contained  the  power  which  is  now  claimed  for  it  by 
friends  of  jurisdiction  iu  the  case  before  the  Senate. 

I  think  it  is  also  true  that  when  the  question  was  first  raised  iu  the 
Senate  and  brought  authoritatively  to  the  notice  of  the  public  not  a 
third  of  the  Senate  nor  a  third  of  the  jurists  in  the  country  entertained 
the  belief  that  there  was  any  substantial  argument  or  valid  authority 
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for  the  claim  put  forth ;  and  it  is  only  by  ingenious  discussion  tbat  sup- 
port has  been  found  for  the  position  thus  unexpectedly  taken. 

Mach  fccress  has  been  placed  upon  the  oiroumstauce  that  under  the 
GoQstitntion,  if  Jurisdiction  be  denied,  the  President,  the  Viee-Presideut, 
or  any  civil  officer  charged  with  crime  or  misdemeanor  justifying  im- 
peachment, may  escape  the  jurisdiction  and  judgment  of  the  Senate  by 
merely  laying  down  the  office ;  and  the  question  is  put  witli  signiflcance, 
and  in  the  estimation  of  many  I  doubt  not  with  force,  Can  it  be  possible 
that  the  Constitution  has  left  it  for  the  aoeosed  to  decide  for  himself 
whether  he  shall  submit  to  jurisdiction  and  trial  or  not  1  This  question 
'MSftQBDes  in  a  large  degree  that  the  proceeding  before  the  Senate  is  tor 
the  punishment  of  the  accused,  and  the  force  of  the  inquiry  is  due  ea- 
tirely  to  this  suggestion ;  but  its  value  diminishes  when  we  accept  the 
doctrine  that  the  sole  object  is  the  removal  of  an  unworthy  official  from 
office.  If  the  Senate  will  consider  another  feature  of  the  Constitutioii, 
surprise  at  the  alleged  want  of  power  to  try  a  civil  officer  who  has  been 
aixsused  of  an  impeachable  offense  after  bis  resignation  will  wholly  dis- 
appear. 

The  membeis  of  the  Senate  and  House  occupy  a  more  important  re- 
lation to  the  people  of  the  country  than  tbat  orcupied  by  any  mere 
eiTJl  officer.  In  this  statement  I  eidode  the  President  and  Yii^Preai- 
dent*  for  according  to  the  Constitution,  as  well  as  upon  the  judgment  of 
emioeDt  commentators,  the  President  and  Vice-President  are  not  civil 
officers.  The  statement  I  make  in  regard  to  the  relation  of  Seoatois  and 
SepresentativeB  to  tkke  people  of  country  is  warranted  by  tlie  opinion  of 
the  Supreme  Court,  and  it  is  in  acoordanee  manifestly  with  the  theory  and 
Mdiag  of  the  Oonstituiion.  Senators  and  nembera  of  the  House  are 
a  part  of  the  G^^verameut  itself,  and  not  its  sMre  agents.  As  a  whole, 
they  coQstitate  the  Q^verumeat  for  all  legislatiTe  purposes.  The  Pim- 
deat  has  only  the  coustitntional  fiacnlty  to  coneur  or  to  refuse  to  ooaear 
in  the  action  of  Congress ;  and  his  refusal  even  can  be  overoone  l^  a 
two-thirds  vote.  It  may  therefore  be  said  with  a  large  degree  of  truth 
that  the  two  booses  of  Congress  constitute  the  Oovemment  of  the  coun- 
try. We  can  imagine  that  the  chairman  of  an  important  committee,  as 
the  Ways  and  Means  in  the  House  or  the  Finance  Committee  of  the 
Senate,  might  be  corrupted,  and  through  his  influence  and  his  capacity 
to  control  the  leg^ation  of  the  eouDtry  he  might  so  shape  its  poHcy 
tbat  its  revenues  would  be  greatly  diminished,  not  for  a  single  year, 
bat  for  a  long  period  of  time.  An  offense  of  this  sort,  if  you  can  draw 
d  line  between  heinous  crimes  that  dosely  resemble  each  other,  is  of  a 
<^ker  hue  than  the  mere  acceptance  of  a  bribe  by  a  civil  officer.  It  is 
the  corraption  of  the  Government  at  its  source,  and  in  such  a  manner 
that  the  means  of  raising  public  revenue  and  maintaining  the  public 
<^it  would  be  seriously  diminished.  The  only  remedy  in  a  legislative 
sense  is  the  power  of  each  house  to  expel  a  member  by  a  two-thirds 
vote,  the  party  accused  being  subject  afterward  to  trial  in  the  criminal 
<^rt8  of  the  country.  But  it  is  pertiectly  well  known,  and  we  have  had 
eiaaples  and  illustrations  of  the  tiict,  that  a  Senator  or  Representative 
^  accused,  even  after  the  calling  of  the  roll  oommetices  upon  the  ^ues- 
^  of  expulsion,  may  lay  upon  the  table  the  evideoee  of  bis  resigna- 
tion, and  Uie  power  ef  the  House  or  Senate  to  proceed  further  is  at  an 
end.  This  is  precisely  analogous  to  the  power  ot  a  civil  officer  to  lay 
down  his  office  after  articles  of  impeachment  have  been  preferred,  he 
^ing  then  subject,  as  would  be  a  Senator  or  Bepresentative  accused  of 
a  similar  crime,  to  trial  and  punishment  in  the  courts  of  the  country. 

i  have  next  to  say  tbat  the  question  of  convenience  deduced  from  re- 
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salts,  whether  only  apprehended  or  clearly  foreseen,  likely  to  flow  from 
the  rale  established  by  the  Senate  in  this  case  should  have  no  bearing 
upon  oar  judgment.  We  are  not  eni^aged  in  making  a  constitution,  but 
in  interpreting  one.  if  we  were  enga^d  in  making  a  constitation  the 
arguments  and  statements  would  be  entitled  to  some  weight ;  bat.  as 
we  are  construing  a  Constitution  already  prepared  and  obligatory  upon 
us,  our  power  is  limited  to  an  honest  examination  and  interpretation  ef 
what  it  contains. 

It  is  claimed  by  the  advocates  of  jurisdiction  that  under  the  clauses 
of  the  Constitution  so  often  quoted,  ^*  the  House  shall  have  the  sole 
power  of  impeachment,"  and  ^*  the  Senate  shall  have  the  sole  power  to 
try  all  impeachments,"  the  power  of  impeachment  vested  in  the  two 
houses  of  Congress  is  precisely  that  possessed  by  the  Commons  and 
Lords  of  England  at  the  time  the  Constitution  of  the  United  States  was 
adopted,  except  so  far  as  that  power  may  have  beeti  limited  in  the  Con- 
stitution itself.  It  is  further  alleged  that  as  to  jurisdiction  of  persons 
there  is  no  limitation  in  the  Constitution  of  the  United  States,  the  fourth 
section,  second  article,  being  merely  a  specification  of  the  particnlar 
penalty  which  shall  be  applied  to  the  President  and  Vice-President  and 
all  civil  officers  of  the.  United  States,  but  working  no  limitation  of  juris- 
diction as  to  other  classes  of  persons. 

If  this  doctrine  be  true,  the  people  of  the  United  States  are  necessarily 
divided  into  three  classes  with  reference  to  their  liability  to  impeach- 
ment :  First,  all  private  persons — that  is,  persons  who  have  never  held 
any  office  or  place  of  trust  under  the  Oovernmeut  of  the  United  States ; 
secondly,  the  President,  Vice-President,  and  all  civil  officers,  being  the 
parties  mentioned  in  section  4,  article  2 ;  and,  thirdly,  all  other  officers 
of  the  United  States  and  all  persons  who  have  held  any  office  ander  the 
Qovemment  of  the  United  States,  whether  military,  naval,  or  civil. 

As  regards  the  first  class,  it  is  contended  by  those  who  now  favor  ju- 
risdiction that  they  were  never  liable  to  iropeaohmeni  in  Oreat  Britain 
under  what  is  called  the  common  law  of  Parliament.  I  think  it  must, 
however,  be  admitted  that  this  position  is  not  supported  by  the  facts 
within  our  reach. 

Mr.  Wooddesson  in  his  lecture  upon  impeachment  asserts  that  ^^all  the 
King's  subjects  are  impeachable  in  Parliament"  We  know  that  many 
private  persons  were  impeached,  but  what  is  more  conclusive  is  the  fact 
that  the  Commons  and  Peers  asserted  uniformly  for  five  centuries  their 
unlimited  power  in  cases  of  impeachment  They  recognized  no  law  but 
their  own  will,  allowed  no  restraint  but  their  own  judgment,  and  in 
more  than  one  case  refused  utterly  to  receive  the  opinion  of  the  law 
lords  as  binding  upon  the  Commons  or  the  Peers  in  their  judicial  ca- 
pacity. 

Mr.  Burke  in  his  exhaustive  report  of  1794  establishes  two  features  in 
the  practice  of  the  British  Parliament  in  cases  of  impeachment :  First, 
although  there  were  many  precedents,  that  a  system  of  practice  could 
not  be  deduced  from  them,  and,  secondly,  that  Parliament  did  not  re- 
cognize the  binding  force  of  precedents,  but  claimed  that  in  every  case 
they  could  proceed  upon  their  judgment  as  to  what  was  lawful,  whether 
as  to  persons,  offenses,  or  penalties.  At  most  it  can  only  be  claimed  by 
those  who  maintain  that  the  House  and  Senate  have  a  jurisdiction  under 
the  Constitution  of  the  United  States  corresponding  to  that  exercised 
by  the  Parliament  of  Great  Britain,  that  the  question  is  unsettled 
whether  or  not  all  the  citizens  of  the  United  States  are  subject  to  im- 
peachment by  the  House  and  trial  by  the  Senate. 

As  regards  the  second  class,  all  are  agreed  that  they  are  liable  to  im- 
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f  peachwent,  there  being  some  difference  of  opinion,  however,  as  to  the 
tnie  constraction  to  be  given  to  the  phrase,  ^^4.nd  all  civil  officers  of  the 
United  States." 

The  third  class  are  clearly  liable  to  impeachment,  if  what  is  called 
the  common  law  of  Parliament  has  been  imported  bodily  by  the  Consti- 
totion  of  the  United  States  and  incorporated  into  oar  system. 

Nothing  is  better  established  in  the  history  of  Great  Britain  than  the 
foct  that  officers  of  the  Army  and  of  the  Navy  were  the  most  common 
sobjects  of  impeachment.  It  is,  then,  the  claim  of  the  friends  of  jnris- 
diction  that  the  common  law  of  Parliament  in  regard  to  impeachment 
has  been  imported  into  this  country,  and  that  nnder  that  law  all  military 
and  naval  officers  and  all  persons  who  have  held  any  civil  office  or  any 
trost  onder  the  Government  of  the  United  States  are  subject  to  imi)each- 
meot 

In  addition  to  this,  if  the  rule  be  established,  the  possibility  remains 
that,  upon  the  anthority  of  the  British  precedents  and  the  opinions  of 
Bhtisb  writers  npon  the  subject,  all  private  persons  will  be  held  as  sub- 
jects of  impeachment  in  the  United  States.  In  England  impeachment 
was  a  proceeding  for  the  punishment  of  crimes,  and  a  trial,  conviction, 
and  judgment  by  the  House  of  Peers  could  be  pleaded  in  bar  in  the 
criminal  courts ;  and  much  of  the  argument,  especially  that  of  conveni- 
ence, tnms  upon  the  question  whether  in  this  country  the  proceeding  in 
for  ponishment  or  only  for  ttie  safety  of  the  state.  That  it  is  not  for  the 
porpoie  of  punishment  is  shown  by  two  articles  of  the  Constitution. 
Article  1,  sectioo  3,  part  7,  declares  that  the  party  convicted  **  shall  be 
liftUe  and  subject  to  indictment,  trial,  judgment,  and  punishment  accord- 
ing to  law."  If  judgment  in  case  of  conviction  on  articles  of  impeach- 
ment be  a  punishment,  then  it  follows  that  by  the  Constitution  a  person 
iQsy  be  punished  twice  for  the  same  offeoee,  which  is  so  inconsistent 
vith  the  theory  of  oor  Oovemment  and  the  praotiee  under  it  that  there 
i>  DO  groand  for  the  madntenanoe  of  snch  a  doctrine. 

Farther,  if  impeachment  be  a  punishment,  then  the  process  itself  dift- 
^{pears  absdotely  la  the  preseooe  of  the  sixth  amendment  to  the  Con- 
Btitntion,  which  declares  that  **  In  all  criminal  prosecutions  the  accused 
*^  e^ioy  the  right  to  a  speedy  and  pubUc  trial  by  an  impartial  jury 
of  the  State  and  district  wherein  the  crime  shall  have  been  committed.'^ 

These  provisions  justify  the  most  expUoit  statement  that  impeachment 
is  for  the  safety  of  tiie  state,  and  not  for  the  punishment  of  the  crimi- 
ng ;  and  the  inference  from  this  is  that  it  cannot  have  been  the  inten- 
tion of  the  framers  of  our  Government  to  import  by  constmotion  the 
British  sjatem,  which  was  rather  for  the  punishment  of  crime  than  for 
^protection  of  the  state  against  official  corruption  or  maladminis- 
tration in  office.  In  trial  by  impeachment  in  the  United  States,  crime 
is  alleged,  not  for  the  purpose  of  convicting  and  judging  the  accused  for 
the  crime,  but  the  crime  is  alleged  and  proofs  are  offered  for  the  purpose 
of  showing  that  the  party  accused  is  not  worthy  to  hold  office. 

Ithas  l^n  held  by  the  Supreme  Court,  and]  accepted  by  jurists  and 
^dents,  that  the  common  law  of  Great  Britain,  by  which  the  rights  ot 
tb^pe^le  generally  in  civil  and  criminal  affairs  were  ascertained,  was 
^t  imported  into  this  country.  That  system  which  our  ftithers  rejected 
^inapplicable  in  America  as  a  national  system  was  the  growth  of  cen- 
turies and  the  work  of  a  long  line  of  able  lawyers  and  jurists  until  it 
'^ed  that  ccmdition  when  it  was  entitled  justly  to  the  encomium  of 
Mng  ^  the  perfection  of  human  reason."  But  it  is  now  gravely  asserted 
on  the  other  hand  that  the  parliamentary  law  in  regard  to  impeachment, 
which  was  not  even  a  system,  but  a  succession  of  precedents  from  which 
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no  rules  of  aotioD  had  ever  been  deduoed,  the  product  of  political  hos- 
tilities and  personal  animosities,  was  transported  bodily  into  and  made  a 
part  of  the  supreme  law  of  the  United  States.  Is  it  probable  that,  hav- 
ing rejected  the  system  of  common  law  applicable  to  the  affairs  of  the 
people  generally,  a  system  so  perfect  that  but  few  modifications  or  ioi* 
provements  have  since  been  made,  they  would  have  accepted  a  law  io 
regard  to  impeachment  which  did  dot  deserve  even  the  name  of  a  sys- 
tem? 

But  it  is  said  in  effect  by  those  who  maintain  jurisdiction  that,  al- 
though the  law  of  Paiiiameut  has  been  imputed  into  the  United  Stal)e8 
and  governs  in  all  eases  of  impeachment  by  the  House,  the  system  itself, 
as  it  existed  in  England,  is  so  bad  that  the  Bepresentatives  of  the  peo- 
ple of  the  United  States  will  not  act  upon  it  CKcept  in  a  few  cases  of 
supreme  importance.  No  one  can  be  responsible  for  this ;  and  so  lonfr 
as  the  passions  of  men  shalLbe  the  chief  agents  in  political  afikirs,  it 
may  be  assumed  that,  the  law  being  given,  cases  will  be  foond. 

Until  now  the  saggestion  has  never  been  made  that  it  was  in  the 
l>ower  of  the  House  to  impeach  or  in  the  power  of  the  Senate  to  try 
either  military  or  naval  officers.  By  the  Constitatioa  the  President  is 
Cmnmanderin-Chief  of  the  Army  and  Navy,  and  by  virtue  of  that  au- 
thority it  is  his  exclusive  province  to  sdect  commanders  in  the  field  ; 
but  if  the  doctrine  now  advocated  be  established  it  will  be  in  the  power 
of  the  House  of  Bepresentatives  and  the  Senate  by  impeachment  to  re- 
move an  officer  fh>m  his  command,  thus  violating,  as  it  seems  to  me,  one 
of  the  chief  prerogatives  of  the  President  under  the  OonstitutioD. 

Those  who  deny  the  broad  jurisdiction  claimed  under  the  British  law 
do  so  upon  one  of  two  grounds,  either  of  which,  as  it  seems  to  n>e,  is 
entirely  tenable.  If  it  be  assumed  that  the  clauses  before  quoted,  **  The 
House  shall  have  the  sole  power  of  impeachoien t,^  and  *'  The  Benate  shall 
have  the  sole  power  to  try  all  impeaohroents,"  are  jarisdiotioBal  olanaee, 
they  give  to  the  two  branches  that  power,  and  t^ial  power  only,  which 
can  to  found  in  the  Ooostitntion. 

The  other  theory  is  that  they  ane  funotional  clauses  merely  speeifyuig 
the  branch  of  the  Government  in  which  the  durge  of  impeachment  is  to 
originate  and  the  branch  of  the  Goveromeat  in  wMoh  the  charge  is  to 
be  heard  and  decided,  and  that  the  jurisdieiioaal  power  is  contained  in 
the  fourth  section  of  the  second  Mrtiele.  In  either  case  the  result  as  to 
the  measure  of  power  is  precisely  the  same.  If  the  fourth  section  of 
the  second  lurticle  is  the  jurisdictional  one,  then  the  House  and  Senate 
can  take  just  that  power  and  that  only  which  is  granted  by  the  section. 
If,  further,  as  is  manifestly  tme,  the  section  does  specify  particular  persons 
and  a  class  of  persons  to  whom  the  power  of  impeachment  is  applicable, 
unlessother  personsor  classes  of  personsare  named  or  specified  in  theOon- 
stitution  to  whom  the  general  power  claimed  is  applicable,  then  the  power 
itself  is  limited  to  those  specified  in  the  section  referred  to.  This  is 
manifest  upon  many  grounds.  In  the  Constitution  words  of  indaston, 
whether  the  words  relate  to  a  grant  of  power,  to  a  liability,  to  a  p^ialty, 
or  to  the  imposition  of  a  duty,  are  words  of  exclusion  also.  The  power 
is  granted  or  the  liability  or  duty  is  imposed  upon  the  persons  named, 
and  nothing  is  to  be  assumed  by  or  for  any  one  else.  The  words  of  the* 
fourth  section,  second  article,  are  specific  in  this  particular.  They  pro- 
vide that  the  President,  the  Vice-President,  and  all  civil  officers  of  the 
United  States  shall  be  liable  to  impeachment ;  therefoie  sufficient  is 
found  to  which  the  endowing  clauses  or  the  functional  clauses  of  the 
Constitution  can  be  applied,  and  wo  need  not  seek  by  implication  or  eon- 
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straction,  or  by  the  impprtation  of  powers  from  the  law  of  Parliament, 
to  find  other  sabjects  for  the  application  of.  the  same  clauses. 

Hie  exeative  and  jadicial  branches  of  the  Oovemment  nnderthe  Con- 
stitation  are  distinct  from  the  legislative  in  one  important  particnlar. 
The  executive  and  jadicial  branches  can  take  and  exercise  that  power 
only  for  which  specific  authority  is  given  in  the  Constitution  or  the  laws. 
NoUiing  can  be  taken  or  as^imed  by  implication  or  construction.  This 
Tiew  recognizes  a  check  upon  every  branch  of  the  Oovemment.  The 
exeeotive  and  judicial  branches  can  take  nothing  by  implication  or  con- 
stmction;  and  in  case  the  legislature  shall  exceed  its  constitutional 
power  the  jadicial  branch  can  annul  its  acts.  Hence,  it  follows  that  the 
Oovemment  in  all  its  parts  is  practically  as  well  as  in  theory  a  Gov- 
ernment of  limited  powers.  The  legislative  branch  of  the  Oovemment 
is  endowed  with  power,  by  article  1,  section  8,  and  paragraph  18 — 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carryinji^  into  exeentioQ  the  fore* 
f<^D^  powers,  and  all  other  powers  Tested  bj  this  Constitution  in  the  Goyemment  of  the 
Uaitea  States  or  in  any  Department  or  officer  thereof. 

The  Senate  is  not  now  acting  in  its  legislative  capacity,  but  its  func- 
tions are  entirely  Judicial,  and,  being  judicial,  we  are  obedient  in  this 
lespect  to  the  law  which  applies  to  the  Judicial  department  of  the  Gov- 
ernment in  its  other  branches.  It  is,  therefore,  incumbent  upon  those 
who  claim  that  the  Senate  has  jurisdicticm  over  a  private  person,  whether 
he  has  held  office  or  not,  to  find  in  the  Constitntion  specific  authority  for 
the  power  which  they  propose  to  exercise.  Article  10  of  the  amend- 
ments to  the  G^»titution  enforces  this  doctrine  with  great  clearness : 

The  powers  not  delegated  to  the  United  States  by  the  Constitotioo,  nor  prohibited  by  it 
to  the  States,  are  reserred  to  the  States  respectively,  or  to  the  people. 

The  Senate  in  the  matter  of  jurisdiction  represents  the  United  States, 
^d  we  cannot  exercise  jurisdiction  if  we  observe  the  tenth  amendment, 
unless  we  can  find  the  power  delegated  to  the  United  States  by  the  Con- 
stitation.  It  is  not  assumed  by  any  one  that  that  power  is  an  expressed 
power.  If  exercised  at  all,  it  is  to  be  exercised  only  upon  the  theory  that 
indirectly  and  by  Implication  the  whole  of  the  law  of  Great  Britain  on 
the  subject  of  impeachment  has  been  imported  into  the  Constitution  by 
the  general  terms  ^*  The  House  shall  have  the  sole  i)ower  of  impeach- 
ment," and  ^^  The  Senate  shall  have  the  sole  power  to  try  all  impeach- 
ments.'* 

1q  concluding  this  part  of  my  arc^ument  I  submit,  with  great  confi- 
dence, that  inasmuch  as  persons  and  a  class  of  persons  are  mentioned 
^d  specified  in  section  4  (^  article  2  as  subject  to  impeachment,  and  as 
^0  other  persons  are  specified  or  mentioned  in  any  other  part  of  the 
^Dstitation,  and  as  these  persons  and  classes  are  adequate  subject- 
i&stter  to  which  the  endowing  clause  of  the  Constitution  can  be  applied, 
the  attempt  to  extend  those  clauses  and  to  include  thereunder  the  law 
^the  British  Parliament  is  a  construction  of  a  written  constitution  so 
'^^^^  in  its  character  and  so  dangerous  in  its  consequences  that  it  ought 
iiot  to  be  accepted  either  by  the  Senate  or  by  the  country. 
.  It  has  been  said  in  the  course  of  the  debate  that  section  4,  article  2, 
js  mislocated,  and  that  if  it  had  the  meaning  which  the  opponents  of 


the  chief  object  of  that  section  was  to  furnish  rules  for  the  government 
^^  the  Senate,  and  that  it  does  not  anywhere  contain  a  grant  of  power : 

^^8eotte  of  the  United  States  shall  be  composed  of  two  Senators  from  each  State.    *    *    ' 
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They  are  to  be  divided  into  three  classes.  *  *  *  No  person  shall  bo  a  Simator  who  shall 
not  have  attained  to  the  affe  of  [thirty  ypars.  *  *  *  Tlie  Vice-President  of  the  United 
States  shall  be  President  of  the  Senftte,  but  shall  have  no  vote,  nnless  thoj  be  equally  di- 
vided. 

*  *  *  The  Senate  shall  choose  their  other  officers,  and  also  a  President  pro  tempore^ 
in  the  absence  of  the  Vice-President. 

These  are  rules  of  condact  rather  than  grants  of  power.  Following^ 
these  provisions  in  the  same  section  and  connected  with  them,  it  is 
declared  that — 

The  Senate  shall  have  the  sole  power  to  trv  all  impeachments.  When  sitting^  for  that 
purnoso,  they  shall  be  on  oath  or  affirmation,  when  the  President  of  the  United  States  is 
tried,  the  Chief-Jnstice  shall  preside :  and  no  person  shall  be  convicted  withont  the  con- 
cnrrence  of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  smdl  not  extend  farther  than  to  removal  from  office, 
and  disaualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  according  to  law. 

These  provisions  in  regard  to  impeachment  seem  to  me  to  be  also 
rules  of  conduct  rather  than  grants  of  power,  and  if  nowhere  else  in  the 
Constitution  were  there  to  be  found  operative  words  or  grants  of  power, 
these  provisions  would  bo  wholly  without  force  or  value. 

The  fourth  section  of  article  2  declares  that — 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  reraoTed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  orimes  and 
misdemeanors. 

This  section  is  either  declaratory  that  the  officers  named  are  sabtject 
to  impeachment,  and  of  necessity  all  other  persons  are  excluded,  or  it 
is  a  grant  of  power  in  the  sense  of  being  a  jurisdictional  clausCi  aod  ia 
that  case  as  well  it  works  the  exclusion  of  every  other  officer  or  person 
from  the  liability  therein  imposed  upon  the  officers  specified  and  eua- 
merated.  In  either  view  it  is  to  be  construed  strictly.  It  includes  the 
President,  Vice-President,  and  all  civil  officers  of  the  United  States  as 
subjects  of  impeachment,  and  upon  the  construction  for  which  I  have 
contended  no  person  can  be  impeached  except  he  come  within  the  enu- 
merations of  this  section.  The  section  speaks  of  the  President  in  office, 
of  the  Vice-President  in  office,  and  of  all  civil  officers  of  the  Unf  tcMl 
States  as  those  who  are  in  office,  and  it  does  not  speak  of  others.  It  has 
been  contended  that  any  person  who  has  held  the  office  of  President,  or 
of  Vice-President,  or  who  has  been  a  civil  officer  of  the  United  States, 
can  be  proceeded  against  by  impeachment  under  this  section,  npon  the 
ground  that  he  was  President,  or  was  Vice-President,  or  was  a  oivil 
officer,  at  the  time  the  offense  was  committed. 

It  has  been  said  by  Chief-Justice  Marshall,  and  quoted  by  several 
Senators  in  this  debate,  that  there  is  but  one  definition,  that  of  the  word 
^'treason,"  to  be  found  in  the  Ck>ustitution.  From  this  statement  I  dis- 
sent There  are  two  modes  of  defining  \yords:  one  is  by  a  description 
of  a  word  by  the  use  of  other  words,  as  in  the  case  of  the  definition  of 
^^  treason"  in  the  Constitution ;  but  a  more  accurate  definition  of  a  word 
can  be  reached  by  the  use  and  the  repetition  of  the  use  of  it  in  the  same 
paper  or  document  and  in  relation  to  the  same  subject-matter.  In  arti- 
cle 2  of  the  Constitution  the  words  "  the  President"  are  used  several 
times,  and  in  relation  to  different  duties  and  powers  imposed  or  conferred 
on  the  President,  and  always  with  reference  to  the  person  in  office,  to 
the  person  holding  the  office  of  President. 

Tiie  execntive  power  shaU  be  vested  in  a  President  of  the  United  States  of  America. 
No  person  except  a  natural-born  citizen  or  a  citizen  of  the  United  States  at  the  time  of  the 
aloption  of  this  Constitution,  shall  be  eligible  to  the  office  of  President.     *»    *     * 
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Id  cafe  of  the  removal  of  the  President  from  offioef  or  of  his  death,  resi^oation,  or  ina- 
bili^  to  discbarge  the  powers  and  duties  of  the  said  office,  the  same  shall  devolve  on  the 
Vice-President.     *     *    • 
The  President  shall,  at  stated  times,  receive  for  his  services  a  compensation.    *     *    * 
Before  he  enters  on  the  ezecotfon  of  his  office  he  shall  take  ao  oath  or  affirmation.    *    *    * 
The  President  shall  be  Commander-in-Chief  of  the  Arm  j  and  Navy.     «     •    « 
The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen  daring  the  recess 
of  the  Sentte. 

And  in  the  same  article  the  phrase — 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
fnm  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 

miidemeftDors. 

It  is  a  great  latitude  in  construction  to  assnine  that  in  the  same  arti- 
eJe  o(  the  Gonstitation  the  words  "  the  President'^  are  used  four  or  five 
tines  as  having  reference  to  the  person  in  the  office  of  President,  and 
to  no  one  else,  and  yot^  in  another  case  in  the  same  article,  to  assume 
that  the  words  ^'  the  President"  include  not  only  the  person  holding  the 
office  of  President,  but  every  other  person  living  who  at  any  previous 
time  has  held  the  office  of  President.  This  Is  the  result  to  which  the 
ftnpporters  of  jurisdiction  in  this  case  are  driven,  upon  the  theory  that 
the  fourth  section  of  the  second  article  includes  not  only  the  ]>er8ons  in 
office  bat  all  other  persons  living  who  at  any  time  have  held  either  of 
the  offices  enumerated  or  described  in  that  section.  The  substantive 
members  of  this  section,  "  the  President,"  "  the  Vice-President,"  and 
**all  civil  officers  of  the  United  States,"  are  so  connected  with  each  other 
grammatically,  logically,  and  by  a  similarity  of  responsibility  that  the 
law  of  imiteachment  must  be  the  same  for  all.  Inasmnch  as  section  4, 
article  2,  whatever  construction  may  be  put  upon  it,  relates  to  the  Presi- 
dent and  Vice-President  and  all  civil  officers  of  the  Government  who 
for  the  most  part  are  the  appointees  of  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  or  of  the  heads  of  the  several  Depart- 
ments, it  would  seem  that  no  more  proper  place  could  be  found  in  the 
Constitution  in  which  to  set  forth  their  liability  to  impeachment  in  cases 
of  treason,  bribery,  or  other  high  crimes  and  misdemeanors  than  in  the 
article  assigned  to  the  duties,  prerogatives,  and  liabilities  of  the  Presi- 
dent of  the  United  States.  Upon  the  view  which  I  have  been  present- 
ing, that  the  provisions  of  section  3,  article  1,  in  regard  to  impeachment, 
are  rales  merely  to  be  applied  to  those  cases  of  impeachment  for  which 
provision  is  specifically  made  in  the  fourth  section  of  the  second  article, 
there  is  no  difficulty  in  reaching  the  conclusion  that  the  phrase  *' judg- 
ment hi  cases  of  impeachment  shall  not  extend  further  than  to  removal 
from  office,  and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trost,  or  profit  under  the  United  States,"  is  limited  to  those  persons 
specified  in  section  4,  article  2,  who  may  be  impeached  and  brought  to 
trial  at  the  bar  of  the  Senate.  It  follows,  also,  and  necessarily,  that  the 
proceedings  are  limited  to  persons  in  office.  Inasmnch  as  the  judgment 
is  mandatory  that  they  shall  be  removed,  although  a  discretion  is  vested 
in  the  Senate  to  disqualify  the  convicted  party  in  the  manner  provided 
in  the  third  section  of  the  first  article,  it  is  clear  that  the  impeaching 
power  is  limited  to  the  persons  specified  and  classified  in  the  fourth 
section  of  the  second  article. 

I  sabmit  in  conclusion  a  statement  of  the  case  upon  the  argument  that 
I  have  presented. 

The  power  claimed  by  the  friends  of  jurisdiction  is  an  uncertain  power, 
and  no  writer,  either  English  or  American,  has  ever  fixed  a  limit  to  the 
authority  of  the  British  Parliament  within  that  laid  down  by  Wooddes- 
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SOU,  who  asserted  that  all  British  subjects  are  liable  to  impeachmeut. 
lu  this  debate,  however,  it  has  been  contended  that  private  persons  were 
never  so  liable  in  England.  This  argument  is  not  sustained  by  the  pre- 
cedents, is  not  in  harmony  with  the  authorities,  and  it  is  wholly  inoon- 
sistent  with  the  claim  of  the  Parliament  repeated  in  many  cases  and 
distinctly  set  forth  in  the  report  of  Mr.  Burke  of  1794.  From  that  re- 
port it  appears  that  the  authority  was  unlimited,  and  that  precedents  of 
former  ParliameutF,  even,  were  not  binding.  But  whatever  may  be  the 
liability  of  private  persons,  it  is  quite  clear  that  all  naval  and  military 
officers  were  not  only  subject  to  impeachment  in  Great  Britain,  but  that 
such  persons  were  the  favorite  objects  of  the  proceeding.  Jurisdiction 
in  this  country  brings  these  officers,  whether  in  commission  or  out  of 
commission,  alike  within  the  power  of  the  House  to  impeach  and  the 
power  of  the  Senate  to  convict  and  remove  from  office,  thus  annihilating 
one  of  the  high  constitutional  prerogatives  of  the  President.  In  time  of 
war  the  exercise  of  the  power  would  injure  the  rights  or  even  endanger 
the  existence  of  the  Government. 

It  is  not  claimed  by  any  one  that  there  is  a  specific  grant  of  this  power 
in  the  Oonstitution  of  the  United  States,  and  it  must  be  admitted  that 
for  nearly  one  hundred  years  no  assertion  of  such  power  has  beeu  made 
except  by  managers  or  counsel  in  two  of  the  early  trials.  This  claim 
was  neither  recognized  directly  by  the  Senate  nor  involved  in  the  judg- 
ments finally  rendered.  On  the  other  hand,  it  is  to  be  said  that  those 
who  deny  jurisdiction  in  the  case  at  bar  soconstrue  the  Constitution  that 
civil  officers  are  subject  to  a  jurisdiction  and  judgment  oorresponding 
exactly  to  that  to  which  members  of  the  House  of  Bepresentatives  and 
Senate  are  amenable.  Expulsion  is  the  only  penalty  that  can  be  imposed 
upon  the  latter,  and  that  penalty  may  be  avoided  by  resignation  even  at 
the  last  moment  before  the  final  one  in  the  proceedings.  Civil  officers, 
by  the'process  of  impeachment,  are  also  liable  to  removal  by  the  judg- 
ment of  the  Senate,  which  also,  it  is  to  be  admitted,  may  be  avoided  by 
resignation.  In  both  cases  the  parties  accused  are  alike  liable  to  indict- 
ment, trial,  judgment,  and  punishment  in  the  criminal  courts,  according 
to  the  laws  of  the  land. 

While  the  penalties  imposed  upon  members  of  Congress  and  upon  civil 
officers  are  thus  shown  to  be  equal,  it  is  to  be  said  that  the  obligations 
resting  upon  Bepresentatives  and  Senators  are  even  higher  in  their  char- 
acter, and  their  opportunities  fordoing  the  public  an  injury  by  the  commis- 
sion of  the  crimes  euumerated  are  even  greater  than  the  obligations  im- 
posed upoR  or  opportunities  open  to  civil  officers.  It  is  to  be  said  further 
that  the  construction  given  to  the  Constitution  by  those  who  deny  juris- 
diction furnishes  appropriate  use  for  every  word  employed  in  the  Con- 
stitution, while,  by  the  construction  claimed  by  the  friends  of  jurisdic- 
tion, there  is  no  certainty  as  to  the  subjects  of  impeachment  or  the 
judgment  that  may  be  rendered  in  case  of  conviction. 


OPINION  OP  MB.  COOPER 

Delivered  May  26, 1876. 

Mr.  CoopsB.  Mr.  President,  the  only  question  before  us  for  decision 
arises  under  the  plea  of  the  defendant  denying  the  jurisdiction  of  this 
coirttc)  try  him  upon  the  articles  of  impeachment  presented  by  the 
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Hoase  of  Representatives  charging  him  with  high  crimes  and  misdemean- 
ors eommitted  while  in  office  as  (^retary  of  War.  The  crimes  charged, 
it  is  conceded,  are  such  as  may  be  the  subject  of  impeachment.  They 
are  of  the  class  expressly  named  in  the  Constitution  as  the  subjects  of 
this  proceeding.  Nor  is  it  denied  that  if  committed  at  all  by  the  defend- 
ant it  was  while  he  held  a  civil  office  under  the  Oovernment  of  the  United 
States.  But  the  defense  rests  alone  upon  the  assumption  that  the  de- 
fendant not  now  being  in  office  cannot  be  tried  in  this  mode  of  proceed- 
ing. The  issue  being  thus  narrowed  relieves  us  froin  the  necessity  of 
examining  and  determining  the  various  questions  which  have  been  sug- 
gested and  discussed  as  to  what  character  of  offenses  were  the  subject 
of  impeachment  at  common  law,  or  under  the  English  government,  and 
the  persons  who  might  there  be  tried  for  such  offenses.  It  is  certainly 
troe,  as  has  been  argued,  that  we  possess  no  power  to  try  this  case  unless 
it  is  conferred  upon  us  by  the  Constitution  of  the  United  States.  This 
is  a  Oovernment  of  delegated  and  enumerated  powers,  and  possesses 
snob  only  as  are  clearly  granted  by  the  organic  law. 

That  law  is  our  chart.  Its  mandate  we  must  obey.  Where  it  is 
silent  we  should  not  act. 

The  magnitude  of  the  power  sought  to  be  exercised,  together  with  the 
results  for  good  or  evil  which  must  follow  its  use  to  the  citizens  of  the 
KepabHc,  affecting  as  it  will  the  rights  and  privileges  of  all  who  have 
held  office  under  the  Government,  demands  for  its  exercise  a  clear 
and  explicit  grant  of  authority.  Impeachment  calls  into  use  the  highest 
powers  of  Government.  It  exceeds  In  imjiortance,  because  of  the  grave 
nature  of  the  offenses  cognizable  under  it  and  the  exalted  position  of 
the  culprits  arraigned  at  its  bar,  all  other  investigations  of  allegcKl  crim- 
ioal  misconduct  known  to  civilized  communities.  Hence  the  impor- 
tance and  necessity  for  the  grantof  explicit  authority  before  it  shall  be 
nsed.  fint  if  such  authority  is  found  in  the  organic  law  then  the  duty 
to  act  is  made  the  more  imperative  from  the  same  weighty  considera- 
tions. The  public  weal  is  for  the  time  being  committed  to  our  care  and 
gnardianship,  and  we  should  be  careful  that  we  are  not  unfaithful  stew- 
ards or  unmindful  of  the  great  interests  confided  to  us.  The  decision 
we  may  make  in  this  case  w  ill  not  only  affect  the  defendant  in  character 
and  position,  but  will  embrace  within  its  scope  every  person  who  has 
beld,  or  may  hereafter  hold,  office  under  the  United  States  Government. 
Proceedings  by  impeachment  in  this  country  are  for  the  remedy,  if  not 
pauishment,  of  such  offensea  ^*  which  are  of  such  a  nature  as  to  endan- 
ger the  safety  or  injure  the  interests  of  the  United  States,  and  the  ob- 
ject of  the  Federal  Oonstitution  was  to  provide  for  that  safety  and  to 
protect  those  interests." 

It  cauDot  be  denied  that  the  power  to  impeach  for  such  offbnses  is 
conferred  upon  the  House  of  Bepresentatives  by  the  Constitution.  Tbe 
same  instrument  also  vests  in  the  Senate  the  right  to  try  all  such  im- 
P^hments.  Are  these  rights  conferred  in  express  terms  under  one 
vticleof  the  Constitution,  or  are  they  to  be  implied  under  another  f 

if  those  who  find  the  power  under  the  first  article  of  the  Constitution 
^  correct,  then  it  is  broad  and  ample,  unless  qualified  and  limited  by 
^tne  other  provision  found  in  the  same  instrument.  It  is  admitted  that 
the  Constitution  must  be  construed  as  a  whole ;  that  its  several  provis- 
ions most  be  made  to  harmonize ;  and  no  construction  given  to  it  is 
correct  which  does  not  reach  such  result.  Force  and  effect  must  be 
gi^en  to  each  provision  contained  in  it.  Nothing  was  inserted  which  is 
meaningless  or  foolish.  It  is  methodically  divided  under  appropriate 
titles  significant  of  the  subjects  intended  to  be  embraced  under  each. 
27  B 
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The  right  conferred  upon  the  Hoase  of  Bepresentatives  of  the  sole 
power  of  impeachment  is  given  by  the  first  article  of  the  Ck>n8titation, 
which  provides  for  the  legislative  power,  in  whom  vested,  and  of  what 
to  consist.  It  is  placed  in  the  same  sentence  with  the  power  of  the 
House  to  choose  their  Speaker  and  other  officers.  The  right  of  the 
Honse  to  choose  a  Speaker  is  given  nowhere  else  in  the  Oonstitntion^ 

Ever  since  the  organization  of  the  first  Hoose  of  Bepresentatives  an- 
der  the  Constitution,  this  power  has  been  exercised  without  objection 
from  any  one.  It  has  always  been  acted  upon,  and  thns  acknowledged 
to  be  substantive  in  character.  This  being  so,  why  is  not  the  power 
to  impeach,  included  as  it  is  in  the  same  sentence,  also  a  substantive 
grant  of  power  1  What  diflFerence  is  there  between  them  1  Why  not 
act  upon  the  one  as  it  is  done  on  the  other  1  The  words  used  to  confer 
the  one  are  as  comprehensive  and  significant  as  those  which  confer  the 
other.  The  power  of  the  Senate  to  try  all  impeachments  is  as  broad 
and  comprehensive  as  thepower  given  to  the  House  to  institute  them.  I 
confess  my  inability  to  fully  comprehend  the  distinction  taken  by  sev- 
eral of  my  brother  judges  in  this  case,  between  a  substantive  and  a 
functional  grant  of  power  under  the  Constitution. 

If  I  comprehend  the  distinction  at  all,  it  is  that  the  former  is  a  vital, 
active  power,  by  virtue  of  the  grant,  whether  express  or  implied  ;  the 
other  is  merely  enumerative,  to  be  afterward  defined  and  vitalized,  and 
if  not  so  defined  and  energized,  remains  dormant  and  useless.  The  one 
is  a  living  body,  ready  to  carry  out  the  object  of  its  creation.  The  other 
possesses  the  form  of  a  body,  but  is  without  life  or  active  principle,  un- 
less breathed  upon  through  some  subsequent  provision.  I  do  not  think 
the  distinction  exists.  Those  who  do  insist  that  the  provisions  of  the 
first  article  of  the  Constitution,  giving  to  the  House  the  sole  power  of 
impeachment,  and  to  the  Senate  the  sole  power  to  try  all  impeachments, 
are  functional,  and  draw  their  vitality  from  the  fourth  section  of  the 
second  article  of  the  Constitution.  Others,  who  concede  the  substantive 
grant  of  power  in  the  first  article,  yet  insist  that  it  is  limited  and  definefl 
by  this  fourth  section  of  the  second  article.  How  different  the  effect 
given  by  the  two  to  this  last-mentioned  section.  The  one  makes  it  ex- 
pansive and  life-giving,  the  other  restraining  and  limiting.  The  words 
used  in  this  fourth  section  of  article  2  are  not  the  most  apt  which  onr 
language  afibrds  to  confer  jurisdiction,  if  such  was  the  intent  of  those 
who  used  them.  If  they  were  the  only  words  used  in  the  Constitution 
upon  the  subject  of  impeachment,  no  express  grant  of  power  to  im* 
peach  or  try  impeachments  would  be  conferred  by  that  instrument.  Such 
power  could  only  be  implied.  The  implication,  however,  under  such  a 
state  of  facts,  that  they  were  intended  to  confer  jurisdiction  only,  or  to 
the  crimes  specified  and  against  the  persons  named,  would  be  greatly 
strengthened. 

But  the  very  necessity  which  would  exist  in  the  case  supposed  to  give 
them  a  jurisdictional  meaning,  from  the  absence  of  a  more  explicit  and 
definite  grant,  cannot  and  does  not  exist  now,  because  the  grant  in  snch 
cases  is  elsewhere  in  the  same  instrument  expressly  an^  definitely  made. 
Again,  no  reference  is  found  in  this  fourth  section  of  article  2  to  the 
preceding  articles  of  the  Constitution  in  which  the  same  subject  is  men- 
tioned, nor  is  it  necessary  in  order  to  give  full  meaning  and  effect  to  this 
fourth  section,  article  2,  to  call  to  our  aid  any  other  provision  of  the 
Constitution.  Full  force  and  effect  may  be  given  to  every  word  used  in 
its  construction,  and  a  substantive  and  important  object,  separate  and 
distinct  from  any  before  provided  for,  be  deduced  and  made  effective. 
The  clause  is  mandatory,  and  commands  the  court  vested  with  the  im- 
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portant  daty  of  trying  the  oflfenders  therein  named,  on  the  charges  spe- 
cified, upon  conviction  to  enter  jadgment  as  there  directed.  If  the 
feuners  of  the  Ck>U8titntion  intend^  to  make  this  a  jurisdictional 
daase,  how  mnch  more  apposite  woald  have  been  the  word  ^^  may '' 
vbere  *'  shall "  is  now  used  f 

Bat  why  should  we  leave  an  express  grant  of  power  to  seek  the  same 
power  in  the  uncertain  process  of  speculation  and  construction  1  Why 
r^t  that  which  is  given  in  unambiguous  words  and  accept  that  which 
is  to  be  found  only  by  implication  f  I  am  satisfied  this  fourth  section 
of  article  2  is  not  jurisdictional  at  all.  Then  is  it  a  limitation  upon  the 
joriadiction  conferred  under  the  first  article  f 

A  proper  construction  of  section  4  of  article  2  makes  it  imperative 
upon  the  court  to  pronounce  judgment  upon  conviction  as  therein  pro- 
vided whenever  the  power  to  impeach  before  granted  shall  be  invoked 
against  the  class  of  persons  therein  specifically  named.  I^ot  that  the 
power  to  impeach  the  persons  named  is  thereby  given,  and  consequently 
denied  as  to  all  others,  but  the  power  having  b^n  already  provided  as 
to  anch  persons,  as  well  as  others,  when  called  into  exercise  against  the 
persons  named,  shall  be  proceeded  with  in  the  manner  and  to  the  ex- 
tent described.  A  different  construction  would  render  the  provisions  of 
article  1  on  the  same  subject  superfluous  and  nnraeaning.  The  same 
power  in  cases  of  impeachment  would  exist  without  as  with  it.  The 
fonner  construction  gives  to  each  provision  a  use  in  furtherance  of  the 
general  object,  an  appropriate  and  useful  place  in  the  mighty  ma- 
chinery of  government  then  being  constructed.  I  therefore  conclude 
that  the  power  of  the  House  of  lEtopresentatives  to  impeach  and  of  the 
Senate  to  try  all  impeachments  is  given  in  the  first  article  of  the  Con- 
stitation,  and  is  ample  and  broad  enough  to  embrace  the  case  before 
ns;  and  the  power  so  given  is  not  limited  so  as  to  divest  such  jnris- 
dictioQ  so  vested  in  the  present  case  by  any  subsequent  provision  of 
that  instrument. 

The  framers  of  the  Constitution  incorporated  in  it  a  power  which  ex- 
isted in  most,  if  not  all,  of  the  States  from  which  they  came,  and  whose 
delegates  they  were,  limited  in  many  respects  from  what  it  was  in  the 
nation  from  which  those  States  had  so  recently  separated.  It  was  no 
new  and  ontried  power,  but  one  known  and  recognized  and  provided 
for  by  the  organic  law  of  the  several  States. 

The  Federal  Constitution,  like  the  constitutions  of  most  of  the  States, 
prescribed  the  extent  of  the  judgment  to  be  rendered  and  the  number  of 
concnrring  votes  in  the  court  necessary  to  convict,  but  left  the  persons 
snbject  to  this  mode  of  procedure  and  the  offenses  for  which  it  may 
be  invoked  as  they  existed  at  the  time  of  the  formation  of  the  Oovem- 
inent  The  exercise  of  the  power  in  England,  as  well  as  in  the  original 
thirteen  States  which  formed  the  national  Union,  extended  to  and  em- 
braced all  persons  holding  office  under  their  respective  governments 
▼ho  should  commit  crimes  detrimental  to  the  public  weal  or  corrupting 
to  the  parity  of  governmental  administration,  whether  in  or  out  of  office 
at  the  date  of  prosecution.  The  moment  an  officer  committed  an  im- 
peachable offense'he  became  liable  to  prosecution  by  impeachment,  and 
00  lapse  of  time  removed  this  liability.  The  jurisdiction  to  try  attaches 
Qpon  the  commission  of  the  offense,  and  so  remains,  unless  divested  by 
some  equally  positive  law.  My  conclusion  is  that  this  court  is  vested 
^th  jarisdiction  to  try  the  defendant  upon  the  articles  of  impeachment 
exhibited  by  the  House  of  Representatives ;  therefore  the  plea  of  the 
defendant  should  be  overruled. 
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OPINION  OF  MR.  SAULSBURY. 
Delivered  May  26, 1876. 

Mr.  Saulsbuey.  The  H^ouse  of  Representatives  has  exhibited  articles 
of  impeachment  against  William  W.  Belknap,  late  Secretary  of  War, 
charging  him  with  high  crimes  and  misdemeanors  while  in  office,  and 
demands  that  he  be  compelled  to  answer  the  charges  thus  preferred 
against  him  before  the  Senate  sitting  as  a  court  of  impeachment.  The 
defendant  denies  by  proper  pleas  the  jurisdiction  of  the  Senate  to  try 
him  upon  those  charges,  alleging  that  he  is  and  was  at  the  time  the  said 
articles  were  exhibited  a  private  citizen,  and  not  liable  to  impeachment 
for  anything  alleged  to  have  been  done  by  him  while  in  office.  The 
question,  therefore,  upon  which  we  are  now  to  pass  is  not  whether  the 
charges  preferred  are  true,  but  whether  the  Senate  can  rightfully  enter 
into  any  inquiry  in  reference  to  them. 

The  question  presented  involves  to  some  extent  an  inquiry  not  only 
into  the  power  of  the  Senate,  but  also  of  the  House  of  Representatives, 
in  connection  with  impeachments.  Whatever  authority  U£>on  this  sub- 
ject, as  upon  all  others,  possessed  by  either  House  of  Congress  is  de- 
rived from  the  Constitution  ;  and  it  is  therefore  important  to  ascertain 
the  meaning  of  the  provisions  of  that  instrament  which  relate  to  im- 
peachments. The  inquiry  is  attended  with  some  embarrassment ;  never- 
theless, I  have  been  able  to  arrive  at  a  conclusion  at  least  satisfactory 
to  my  own  mind.  In  briefly  submitting  the  reasons  for  the  opinion  I 
entertain,  I  may  be  allowed  to  say  that  I  have  no  expectation  of  being 
able,  and  no  desire,  to  influence  the  judgment  of  others.  My  only  object 
in  the  enunciation  of  my  own  views  is  to  justify  the  vote  which  I  shall 
give  upon  the  question  now  before  the  Senate. 

By  section  2,  article  1,  of  the  Constitution,  <<  the  sole  power  of  impeach- 
ment"  is  conferred  upon  the  House  of  Representatives,  and  by  the  next 
section  of  the  same  article  the  ^^  sole  power  to  try  all  impeachments  "  is 
granted  to  the  Senate.  These  provisions,  in  my  opinion,  contain  the 
only  warrant  of  authority  to  either  house  to  proceed  by  impeachment 
against  any  person  whomsoever.  All  other  provisions  of  the  Constitution 
relating  to  the  subject  are  such  as  regulate  the  proceedings,  determine 
and  limit  the  judgment  to  be  pronounced  in  case  of  conviction,  enumer- 
ate the  persons  impeachable,  and  deprive  the  President  of  the  power  of 
pardoning  in  cases  of  impeachment.  In  order  to  determine,  therefore, 
the  question  now  before  us,  namely,  whether  the  Senate  sitting  as  a 
court  of  impeachment  has  jurisdiction  to  try  the  defendant  on  the 
charges  preferreil  against  him  notwithstanding  his  resignation,  it  is  nec- 
essary to  ascertain  what  was  intended  by  the  framers  of  the  Constitu- 
tion to  be  granted  to  the  House  of  Representatives  by  conferring  upon 
it  ^^  the  sole  power  of  impeachment,"  and  what  authority  and  jurisdic- 
tion were  conferred  upon  the  Senate  by  granting  to  that  body  ^^  the  sole 
power  to  try  all  impeachments."  Upon  the  right  interpretation  of  these 
clauses  and  the  ascertainment  of  their  true  meaning  an^  import  depend, 
in  my  opinion,  the  whole  question  which  we  are  now  to  decide.  It  will 
be  observed  that  impeachment  is  nowhere  defined  in  the  Constitution, 
nor  the  extent  of  its  application  either  to  persons  or  to  crimes  definitely 
settled  and  determined.  We  must  therefore  look  to  other  sources  for 
the  measure  of  the  authority  conferred  Upon  the  two  houses  of  Congress 
by  the  provisions  of  the  Constitution  already  referred  to. 

Prior  to  the  adoption  of  the  Fedt^ral  Constitution  impeachment  was 
a  recognized  mode  of  procedure  in  this  c  uutry  against  public  ofifenders, 
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and  had  been  incorporated  into  theconstitations  of  all  the  States  which 
were  represented  in  the  convention  that  formed  the  Federal  Union,  or 
at  least  in  all  the  States  that  at  that  time  had  adopted  constitutions. 
Id  noDe  of  the  State  constitutions  had  it  been  defined,  though  pre- 
scribed as  the  appropriate  remedy  for  the  prevention  of  official  crimes. 
Id  the  first  fundamental  law  of  ray  own  State,  adopted  on  the  20th  day 
of  September,  A.  D.  177G,  a  provision  was  inserted  for  the  impeachment 
of  persons  holding  official  relations  to  the  State  guilty  of  high  crimes 
while  in  office,  and  in  most,  if  not  all,  the  other  States  were  constitu- 
tions formed  about  the  same  time  with  similar  provisions.  In  none  of 
these  early  State  con||itutions  is  the  power  of  impeachment  or  the  ex- 
tent of  jurisdiction  thereunder  defined.  Nor  had  there  been  any  practi- 
<^  application  of  the  power  of  impeachment  in  any  of  the  States  then 
formiDg  the  Union.  We  must  therefore  look  to  other  sources  to  ascer- 
tain the  nature  and  extent  of  the  powers  and  jurisdiction  which  may  be 
exercised  under  the  provisions  of  the  Federal  Constitution  to  which  ref- 
erence has  been  made  as  the  source  of  congressional  authority. 

To  ascertain  their  meaning  I  apprehend  recourse  must  be  had  to  the 
lilstory  of  impeachments  in  England,  from  which  we  have  borrowed  not 
only  the  remedy  itself  but  the  mode  of  proceeding  therein.  I  shall  not 
attempt  a  recital  of  the  cases  of  impeachment  that  have  occurred  in  that 
country,  bat  content  myself  by  saying  that  with  few  exceptions,  if  in- 
deed there  are  any  exceptions,  it  was  a  proceeding  intended  to  reach  and 
punish  high  official  crimes,  and  was  applied  to  persons  indiscriminately 
in  and  out  of  office  or  public  station  who  had  been  guilty  of  ofifenses  at 
any  time  while  charged  with  public  trust  or  while  holding  some  official 
relation  to  the  government.  Hallam,  in  his  Constitutional  History  of 
England,  says  that — 

Tbe  earliest  iDstance  of  parliamentarj  impeach ment  or  of  a  solemn  accnsation  of  any  indi- 
^daal  by  the  Commons  at  the  bar  of  the  Lords  was  that  of  Lord  Latimer,  in  the  year  1376. 

Impeachments  occurred  at  various  periods  in  Parliament  subsequent 
to  that  time,  but  in  very  few,  if  any,  instances  has  it  been  applied  to 
any  bat  persons  who  were  or  who  had  been  in  some  way  charged  with 
<)fficial  duty.  Indeed,  at  one  time  the  House  of  Lords  refused  to  try  an 
impeached  commoner,  on  the  grounds  that  they  were  not  compelled  to 
gi?e  judgment  against  any  but  peers  of  the  realm.  This  refusal  on  tbe 
part  of  the  House  of  Lords  shows  conclusively  that  at  that  time  no  per- 
son other  than  those  high  in  rank  and  station  could  be  proceeded 
against  by  impeachment  for  any  offense. 

The  Lords  subsequently  modified  their  views  on  this  point,  and  enter- 
tained complaints  against  persons  inferior  in  station  to  themselves,  but 
lam  not  aware  of  any  instance  in  which  the  attempt  was  made  to  im- 
peach a  private  individual.  If  such  instances  occurred  at  any  time,  it 
nmst  have  been  before  the  powers  of  Parliament  were  well  understood. 
We  all  know  that  in  the  early  days  of  English  history  the  rights  and 
powers  of  Parliament  were  not  clearly  defined ;  and  it  may  be  that  ex- 
cessive authority  was  at  times  claimed  and  exercised  by  both  houses 
of  Parliament  aifd  private  persons  subjected  to  their  control.  The 
<xm8titntion  of  England  and  the  powers  of  Parliament  did  not 
nach  their  present  well-defined  limits  in  a  day,  but  became  set- 
tled and  marked  by  centuries  of  time.  To  whatever  extent,  therefore, 
the  remedy  or  process  of  impeachment  may  at  any  time  have  been  car- 
ried, whatever  may  have  been  the  character  of  the  crimes  or  the  per- 
sons to  which  it  was  applied,  certain  it  is  that  at  the  time  our  Constitu- 
tion was  adopted  it  was  understood,  both  in  England  and  this  country. 
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peraoDH  as  were  or  had  been  in  civil  office,  am 
^ilty  of  some  bigb  official  crime  or  breach  a 
ce  cao  be  foond  of  its  applicatioa  otherwise  fo: 
dat«  of  our  OonstitntioD. 
imited  power  claimed  by  the  British  Farliamenl 
earned  connsel  for  the  defeodatit  in  this  cam 
Q  argoment  by  Senators,  that  private  peraou 
y  pablic  trust  were  liable  to  impeachment  i: 
le  jurisdiction  of  Parliament  over  persons  wa 
lobmenta  in  this  coantry,  every  American  citize: 
t  No  greater  mistake  cm\A  be  made.  Trial  b. 
'  Englishmen,  and  is  as  Tell  secured  by  Mafni 
<wa  Constitution.  There  may  have  been  a  fei 
ht  has  been  denied,  but  no  iustance  of  its  denU 
iintry  more  flagrant  or  inexcusnble  than  recent! 
f,  when  a  woman,  believed  by  many  to  be  inn( 
nrhich  she  was  charged,  was  tried  by  a  militar 
ined  and  executed.  The  mistake  arises  from 
the  power  of  the  British  Parliament.  There  ai 
r  of  Parliament  which  arc  as  well  defined  as  ar 
,  and  equally  as  well  observed.  In  the  exercie 
Parliament  may  be  omnipotent,  but  in  the  ezei 
ty  no  such  omnipotence  is  claimed.    Its  jarii 

court  of  the  realm  is  as  clearly  settled  as  tb 
;  of  King's  Bench.  It  takes  nocoguizanceof  th 
ns,  but  leaves  them  to  be  tried  by  the  course  c 
ig  in  the  exercise  of  its  criminal  jurisdiction  onl 
This  view  of  the  jurisdiction  of  Pariiament  i 
astained,  in  my  opinion,  by  the  remarks  of  Blaclt 
k  of  his  Commentaries,  page  259. 
it  by  the  practice  of  Parliament  now  extend,  no 
itended,  to  offenses  committed  by  military  am 
o  other  relation  to  the  Government.  It  may  b 
and  others  connected  by  rank  and  station  witi 
»lio  affairs,  holding  high  commissions  in  the  arm; 
the  jurisdiction  of  Parliament,  and  liable  to  b 

but  such  liability  arises  from  their  relations  t 
;of  their  connection  with  the  military  or  nava 

Military  men  holding  no  other  relation  to  th 
;  to  military  law,  and  are  tried  by  courta-martia 
this  country,  for  ofienses  cognizable  and  punisb 
this  was  the  case  loug  prior  to  the  formation  o 
>D,  A  noticeable  instance  might  be  cited  in  th 
ivho  was  tried  by  court-martial  in  1757,  just  thirt.) 
tution  was  formed,  and  unjustly  coudemned  ant 
a  placed  in  command  of  a  squadrou  of  ten  ship, 
o  the  Mediterranean  to  re-enforce  and  streugthei 
He  was  advised  of  the  inefficiency  of  his  out 
strength  of  the  French  tieet,  which  had  already 
id  reduced  nearly  the  whole  island ;  but,  never 

to  obey  his  instrnctionp,  and  encountered  thi 
■  in  number,  and,  after  a  vigorous  engagement 
J  result,  both  squadrons  withdrew.  Complaints 
le  of  Ureat  Britain  against  both  the  admiral an^ 
ilure  of  the  undertaking,  and  the  ministry,  t( 
ure,  caused  the  admiral  to  be  tried  as  stated,  ami 
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in  obedieDce  to  its  wishes,  he  was  condemned  and  suffered  death.  This  in- 
stance of  the  trial  of  adistinguished  naval  oflQcer  by  conrt-martial,  so  recent 
add  80  anjast,  was  known  to  the  members  of  the  convention  that  framed 
our  Constitntion.  They  knew  that  impeachment  did  not  extend  to  such 
officers,  bat  was  applied  solely  by  the  practice  in  Parliament  to  offenses 
committed  by  persons  holding  civil  offices  under  the  government.  They 
were  as  familiar  with  the  application  of  imx)eachment  as  we  are.  They 
knew  as  well  the  extent  of  its  application  to  persons  and  to  crimes  as 
we  know  to-day,  and  they  intended  by  the  provisions  of  sections  2 
aod  3  of  article  1  of  the  Constitntion  to  confer  precisely  the  same  power 
and  jurisdiction  npou  Congress  that  was  exercised  in  England  by  Par- 
liament, save  only  as  it  was  limited  by  express  provisions  in  the  Consti- 
totioQ  itself. 

The  investiture  of  Congress  with  this  power  of  impeachment  is  made 
in  apt  and  fitting  terms.  The  words  employed  are  "  the  sole  power  of 
impeachment "  and  "the  sole  power  to  try  all  impeachments.'*  It  is 
difficult  to  imagine  how  clearer,  stronger,  or  broader  expressions  could 
have  been  used  to  convey  authority  or  jurisdiction,  or  how  they  could 
have  been  so  employed  without  an  intention  to  confer  upon  Congress 
not  only  the  exclusive,  but  the  most  ample,  power  of  imi)eachment; 
upon  the  House  of  Representatives  the  full  and  unrestricted  authority 
to  impeach  by  formal  accusation,  and  upon  the  Senate  full  and  complete 
jurisdiction  to  try  and  deteimine  the  truth  of  the  accusation.  The  word 
*' power  "  is  perhaps  the  most  comprehensive  and  appropriate  word  that 
could  be  employed  w  confer  authority,  and  was  used  by  the  convention 
in  the  same  sense  and  with  the  same  effect  in  the  sections  under  con- 
sideration that  it  was  intended  should  be  given  to  it  in  any  other  part 
ofthe  Constitution  where  it  was  employed  to  express  a  delegation  of 
authority  to  Congress.  It  is  true  that  other  clauses  of  the  Constitution 
which  I  shall  hereafter  notice,  in  certain  respects  limit  and  regulate  the 
power  thus  clearly  and  broadly  given ;  but  without  such  restrictions 
and  regulations  the  authority  of  Congress  would  be  as  absolute  and  un- 
limited in  impeachments  as  it  is  in  the  Parliament  of  Great  Britain. 

I  now  proc^d  to  notice  the  limitations  found  in  the  Constitution  upon 
the  power  of  impeachment  granted  to  Congress  in  the  first  article.  It 
will  be  observed  that  whatever  restrictions  exist  upon  the  power  apply 
exclusively  to  the  Senate  sitting  for  the  trial  of  an  impeachment,  and 
do  not  touch  the  power  conferred  upon  the  House  of  Bepresentatives  to 
impeach.  It  will  also  be  further  observed  that  they  principally  affect 
the  judgment  to  be  rendered  upon  conviction,  and  in  no  sense  restrict 
the  jurisdiction  of  the  Senate  to  try  the  party  accused.  The  provisions 
of  the  Constitution  requiring  the  Chief-Justice  to  preside  when  the 
President  of  the  United  States  shall  be  on  trial,  and  that  the  Senate, 
when  sitting  for  the  trial  of  an  impeachment,  shall  be  on  oath  or  affirma- 
tion, can  in  no  sense  be  regarded  as  restrictions  or  limitations  upon  the 
power  of  the  Senate  or  as  in  any  way  affecting  its  jurisdiction  to  try  an  ac- 
cusation; they  simply  regulate  the  proceedings  upon  the  trial,  nothing 
more. 

Two  limitations  upon  the  power  granted  to  the  Senate  are  found  in 
section  3  of  article  1  of  the  Constitution,  and  in  my  opinion  these  are 
the  only  limitations  upon  the  power  found  in  that  instrument. 

The  first  of  these,  if  indeed  it  can  be  properly  considered  a  limitation  of 
the  power  at  all,  is  a  restriction  on  the  power  to  convict.  It  is  in  these 
words: 

And  no  person  ehall  he  convicted  without  the  concnrrence  of  two-thirds  of  the  meinbirs 
preient 
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iQlitlesB  ioserted  for  the  greater  protectioD  of 
inteuded  to  exclude  tbe  possibility  of  a  con- 

■est  proof  of  guilt.    Without  this  provision  a 

bers  present  would  hare  been  sufficient  to  cod- 

I  be  regarded  as  in  some  senan  restrictive  of  tbe 
as  lo  no  manner  affecting  its  jurisdiction  to 

le  form  by  tbe  House  of  Representatives. 

itriction  upon  tbe  power  conferred  upon  tbe 

8  to  the  judgment  to  be  rendered : 

ment  ahftll  not  aitond  farther  than  remoral  from  o9ic«,  uid 
f  BD]t  office  of  honor,  tniat,  or  profit  nnder  the  United  States ; 
leverthpleu  be  liable  and  (abject  to  indicUneut,  trial,  judg- 

!ktioQ  apon  the  judgment  to  be  rendered,  and 
rpose.  Tbe  House  of  Lords  in  England  was 
judgment  which  it  could  render  in  cases  of  im- 
incra  the  judgment  prescribed  by  the  law  of 
ut  for  the  offeuse  of  which  tbe  party  was  found 
t  thns  rendered  was  a  complete  bar  to  further 
bI  courts.  The  idea  seems  to  prevail  with  some 
re  than  intimated  in  the  discussion  of  this  ques- 
Lords  could  impose  whatever  punishment  it 
e  person  convicted  on  impeachment.  This  is  a 
conld  inflict  no  other  punishment  than  such  as 
cribed  by  law  or  which  tbe  common-law  L-ourt6 
Q  bound  to  inflict  for  similar  offenses.  The  jaclg- 
nse  of  Lords  might  go  to  the  extent  of  tbe  law; 
for  tbe  provision  of  the  Constitution  under  coq- 
tioo  it  prescribes,  tbe  judgment  of  tbe  Senate 
eacbment  could  have  gone  to  the  same  extent 
ded  with  effect  in  any  further  prosecution  in  the 
le. 

istitntion  saw  proper  to  limit  tbe  judgment  of 
d  not  go  beyond  removal  and  disqualification, 
1  convicted  to  the  criminal  courts  to  be  dealt 
t  will  be  observed  that  in  the  clause  under  con- 
LsqualiBcation  are  not  made  mandatory  upon 
Tithin  its  discretion.  The  judgment  shall  not 
val  and  disqualification,  but  need  not  go  so  far. 
:ment  of  censure,  or  of  suspension,  or  of  removal 
The  clause  was  intended  to  limit  the  judgment, 
ihonid  be. 

IS  to  wbichi  hare  referred  affects  in  any  way  the 
to  try  a  party  impeached,  and  does  not,  there- 
ow  before  the  Senate.  These  are  all  tbe  restric- 
DStitution  upon  the  power  of  the  Senate  in  tbe 
inlesB' there  is  some  limitation  or  restriction 
le2,  which  it  is  claimed  by  some  contains  botb 
iwer  and  a  limitation  upon  its  exercise, 
.hat  tiie  power  of  impeachment  in  its  amplitude 
\  and  third  sections  of  article  1  of  the  Consti- 
section  of  article  2  in  any  way  enlarge  that 
ion  upon  tbe  Senate  not  already  possessed  T 
8s  grant  of  power  is  admitted;  and  it  is  diffi- 
8  grant  conferred  in  tbe  clearest  and  most  am- 
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pie  manner  can  be  enlarged  by  implication.    Tbe  language  of  the  sec- 
tion is: 

Tlie  President,  Vice-Presi<3eDt,  and  all  civil  officern  of  th«  United  States,  shall  be  remoyed 
from  office  on  impeachment  for,  and  conyietion  of,  fcreafon,  bribery,  or  other  high  crimes  or 
inudemeanors. 

What  aatbority  is  given  by  this  language  either  to  the  Honse  of  Rep- 
resenlatives  or  to  the  Senate  to  proceed  by  impeachment  against  any 
ODef  Certainly  it  will  not  be  contended  that  standing  alone,  uncon- 
nected with  other  provisions  of  the  Constitution,  it  authorizes  the  Sen- 
ate to  take  cognizance  of  official  misconduct  or  summon  to  its  bar  the 
most  gailty  official  offender.  If  the  section  confers  jurisdiction,  may  I 
not  inquire  upon  what  department  of  the  Government  is  it  conferred  f 
It  is  not  conferred  in  terms  upon  the  Senate ;  and  from  the  language  em- 
ployed, if  this  was  tbe  only  provision  relating  to  impeachment,  jnrisdic- 
tioD  might  be  exercised  with  as  much  propriety  by  any  other  department 
of  tbe  Government  as  by  this  body. 

Congress  nor  neither  branch  of  Congress  can  rightfully  claim  or  ex- 
ercise any  power  which  is  not  expressly  granted  to  it,  or  which  is  not 
essential  and  necessary  to  carry  out  an  expressly-granted  power.  It 
woald  therefore  be  a  dangerous  doctrine  to  maintain  that  Congress,  in 
the  absence  of  any  express  grant  of  power  upon  any  given  subject, 
coold  assume  to  exercise  such  power  from  an  implication  only.  So  that, 
if  this  fourth  section  of  article  2  were  the  only  provision  in  tbe  Consti- 
tution referring  to  impeachment,  I  shall  deny  that  Congress  had  any 
aatboritj  upon  the  subject  at  all.  The  defendant  might  in  such  case 
interpose  very  properly  a  plea  to  the  jurisdiction  of  the  Senate,  and  defy 
its  power  either  to  try  or  give  judgment  against  him. 

This  section  confers  no  jurisdiction  o^er  persons  not  impeachable  un- 
^er  other  provisions  of  the  Constitution.  We  have  already  seen  that 
by  the  practice  of  Parliament  civil  officers  and  persons  holding  posi- 
tions of  public  trust  were  impeachable  and  that  tbe  same  authority  of 
impeachments  was  conferred  by  the  first  article  of  the  Constitution 
upon  Congress  that  was  possessed  by  Parliament,  except  as  it  was  ex- 
pressly lioiited  in  the  instrument  itself.  Neither  the  enumeration  of 
the  persons  impeachable  nor  the  offenses  for  which  they  could  be  im- 
peached in  the  section  can  be  construed  as  conferring  or  enlarging  the 
jurisdiction  of  the  Senate,  for  without  such  enumeration  the  persons 
therein  named  wonld*have  been  impea<$hable  for  any  of  the  crimes  men- 
tioned in  the  section.  If  the  provisions  of  the  fourth  section  of  the 
second  article  had  been  intended  to  confer  or  enlarge  tbe  jurisdiction  of 
the  Senate,  they  would  have  been  inserted  among  the  grants  of  power 
to  Congress,  and  not  in  another  part  of  the  instrument  relating  exclu- 
sively to  the  executive  branch  of  tbe  Government.  The  men  who  made 
the  Constitution  were  not  novices,  but  understood  fully  the  importance 
of  discriminating  clearly  between  the  powers  of  the  different  depart- 
inents  of  the  Government.  Hence,  when  power  was  given  to  Congress 
it  was  so  declared  in  express  terms,  and  so  in  regard  to  the  executive 
And  jadicial  branches  of  the  Government;  to  make  the  line  of  demarka- 
tion  if  possible  still  more  clear,  the  powers  conferred  upon  each  depart- 
ment were  placed  in  separate  articles  of  tbe  Constitution. 

The  Constitution  must  be  construed  by  tbe  same  rnles  of  conKtruc- 
tion  that  are  applied  to  other  instruments,  and  its  meaning  ascertained 
by  giving  to  each  provision  tbe  efiect  it  was  designed  to  have.  Tbe 
object  proposed  by  this  section  (section  4,  article  2)  is  no  less  obvious 
from  the  language  employed  than  from  the  debates  in  tbe  convention. 
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was  to  insure  the  removal  aDtl  disqaalificatioD  ol 
'resideut,  aud  other  civil  officers  it'  convicted  ol 
L  ofiQce.  By  the  provisions  of  section  3  of  article 
tated,  it  was  left  to  the  discretion  of  the  Senate 
Jify  the  guilty  incnmbeut  or  not,  and  this  fourth 

to  take  away  that  discretion  and  render  the  re 
ttlon  certain.  It  waa  not  intended  to  confer  Jnris 
y  enlarge  the  jurisdiction  already  coofered  npon 
iserted  for  no  such  purpose  and  can  have  no  such 

.  and  urged  as  an  argument  In  favor  of  the  jnri» 
this  section  that  without  its  provisions  the  Presi 
^tes  could  not  have  been  impeached  for  any  offi- 
8  is  a  great  mistake,  arising  doubtless  from  tbt 
I  the  King  was  not  impeachable  by  Parliament 
very  different  office  from  that  of  the  President  o: 
'he  latter  holds  his  office  only  for  a  limited  timt 
rity  from  the  people,  to  whom  he  is  always  respon 
iog  reigns  independently  of  his  subjects  and  bj 
responsible  neither  to  the  people  nor  to  Parlia 

on  3,  article  1,  it  will  be  seen  that  the  Conslitntiot 
ipressly,  at  least  by  implication,  provided  for  th( 
President  specially  by  requiring  the  (^hief-Jusdc* 
ras  on  trial.  Without,  however,  any  Bi)eci&l  pro 
)  been  liable  to  be  impeached  for  official  crimes  no 
iT  of  impeachment  conferred  upon  the  Hoase  ol 
could  ha\'e  been  tried  by  the  Senate  as  any  othei 

,  does  this  fourth  section  operate  as  a  limitntioi 
of  the  Senate  in  anyiespect.  It  has  been  insistec 
words  "  civil  officers'*'  used  in  this  section  applj 
lly  in  office,  and  that  therefore  the  jurisdiction  oi 
i  of  impeachment  is  limited  to  officials  incumbent 
il.  If  the  premises  were  admitted,  the  conclasior 
follow.  If  it  were  admitted  that  the  term"civi' 
,his  section  applies  exclusively  to  the  incnmbentJ 
moval  and  disqualification  made  mandatory  upon 
it  follow  that  persons  who  have  held  civil  officei 
it  and  been  guilty  of  the  offenses  named  iu  the 
rom  liability  to  impeachment  and  to  disqualiflca 

i.red  to  admit  that  these  words  are  nsed  in  a  sense 
row  as  is  claimed.  In  their  broader  signiflcatiOD 
sons  who  have  held  office  and  been  guilty  of  the 
I  crime  therein.  It  is  in  this  broader  sense  thai 
sed  in  several  statutes  which  provide  for  the  pun 
nisconduct.  :No  question  has  been  made  in  thf 
lation  of  civil  officers  used  in  these  statutes  doef 
persona  who  have  been  removed  from  office  aftei 
een  discovered  as  to  incumbents.  Indeed,  to  eon 
in  used  in  the  statutes,  to  persons  actually  in  office 
ult,  if  not  impossible,  to  convict  for  the  most  fla- 
for  immediate  removal  follows  the  detect  i  n  of  guilt 
L  more  reasonable  construction,  therefore,  is  to  cou' 
officer,"  as  used  in  section  i,  as  applicable  alike  to 
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persons  actaally  iu  office  and  to  sach  persons  as  have  held  official  rela- 
tion to  the  GoTemmenty  and  while  in  office  have  been  gnilty  of  the 
offenses  specified  in  the  section.  By  sach  an  interpretation  the  gnilty 
inoombent  upon  impeachment  may  be  removed  and  disqnalified,  and  no 
gailty  official  by  resigning  allowed  to  escape. 

Looking,  then,  alone  to  the  language  of  the  Oonstitntion  relating  to 
impeachment,  and  giving  to  each  clause  that  construction  which  har- 
*  monixes  with  the  varions  provisions  on  the  subject  and  best  effectuates 
the  object  proposed  by  their  insertion  in  the  instrument,  I  am  led  to  the 
conclasion  that  the  Senate  possesses  the  jurisdiction  to  try  the  defend- 
ant on  the  charges  contained  in  the  articles  of  impeachment  exhibited 
against  him,  notwithstanding  his  resignation  and  retirement  from  office 
before  his  formal  impeachment  by  the  House  of  Representatives. 

It  seems  to  me  that  this  conclusion  is  sustained  not  only  by  a  fair  and 
reasonable  construction  of  the  language  of  the  constitutional  provisions 
on  the  subject,  but  is  fully  warranted  by  what  must  be  supposed  to  have 
been  the  intention  of  the  framers  of  the  Constitution  by  incorporating 
those  provisions  in  that  instrument.  The  natnre  and  object  of  impeach- 
ment and  the  extent  of  its  application  to  persons  and  to  crimes,  as 
already  stated,  were  fnlly  understood  at  the  time  our  Constitution  was 
framed,  and  if  the  convention  had  not  intended  that  it  should  reach 
offenders  who  had  ceased  to  hold  office  after  having  been  guilty  of 
crimes  therein,  the  men  who  sat  in  the  convention  would  have  so  de- 
clared in  plain  and  unequivocal  terms.  At  the  very  time  when  they 
^ere  framing  the  Constitution  and  deliberating  on  this  very  subject, 
proceedings  had  been  commenced  iu  England  for  the  impeachment  of 
Warren  Hastings,  notwithstanding  he  htul  been  out  of  office  for  more 
than  a  year  before  the  proceedings  were  commenced.  His  case  had  at- 
tracted universal  attention,  not  only  in  England  but  in  this  country, 
and  the  members  of  the  convention  were  not  ignorant  or  indifferent  spec- 
tators of  an  event  so  marked  in  the  history  of  the  country  with  which 
they  had  so  long  been  connected  and  from  which  they  had  so  lately 
separated.  They  knew  full  well  that  Hastings  was  to  be  tried  for  crimes 
while  in  office,  though  at  the  time  he  had  returned  from  India  and  sur- 
rendered the  power  he  had  used  with  such  oppression.  Yet,  with  this 
knowledge,  not  inadvertently,  but  upon  deliberation,  they  incorporated 
into  oar  Constitution  impeachment,  with  all  its  incidents,  save  only  as 
it  has  been  curtailed  by  express  limitation,  as  a  protection  and  remedy 
against  official  crime  and  misdemeanors.  If  they  intended  that 
impeachment  should  lie  only  against  offenders  while  in  office,  is  it  not 
strange  that  they  omitted  so  to  declare  in  plain  and  unmistakable 
langnagef 

Is  it  not  more  reasonable  to  suppose  that  the  framers  of  the  Const!- 
tntion  intended  to  protect  the  people  of  this  country  as  fully  as  the 
people  of  Great  Britain  were  protected  against  official  corruption  and 
crime  by  holding  their  public  servants  accountable  even  after  their  re- 
tirement from  place?  To  suppose  that  they  intended  otherwise  is  to 
impnte  to  them  a  degree  of  folly  I  am  unwilling  to  charge.  They  in- 
ten<led,  in  my  opinion,  Impeachment  as  a  visitation,  at  the  discretion  of 
Ck)ogre88,  upon  official  misconduct,  and  did  not  intend  that  the  guilty 
should  escape  by  resigning  his  position.  If  this  is  not  true,  impeach- 
njent  is  a  nullity ;  for  it  would  always  be  in  the  power  of  the  guilty  to 
evade  it.  No  man  who  was  conscious  of  his  guilt  would  attempt  to  re- 
tain his  office  and  incur  the  risk,  nay  the  certainty,  of  removal  and  dis- 
qualification to  hold  any  office  of  honor,  trust,  or  profit,  when  by  re- 
signing his  position  he  could  escape  the  consequences  of  his  crime. 
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isideration  I  bave  given  to  this  question  I  have  not  been 
the  fact  that  an  unwise  exercise  of  the  pover  conferred 
!8s  may  sometimes  occur.  This  consideration,  however, 
e  more  weight  in  conferring  a  power  than  in  interpret! ag^ 
^ven.  It  may  sometimes  happen  that,  from  party  zeal  or 
ary  excitement,  the  House  of  Beprcsentatives  may  be 
'oceed  by  impeachment  against  a  person  long  after  be  has 
i  any  official  relation  to  the  Government  for  offenses  corn- 
in  office.  Bnt  such  a  contingency  is  remote,  and  not  likely 
Such  a  power  is  admitted  to  exist  in  the  British  Parliament, 
ise  of  impeachment  bas  occurred  in  that  kingdom  for  more 
fears.  In  someof  the  States  of  this  Union  where  the  power 
forCongressisundoubted,  no  case  of  impeachment  has  ever 
^nd  it  is  at  least  fair  to  presume  that  no  hasty  or  ill-advised 
taken  by  the  other  branch  of  Oongress,  bnt  that  the  power 
ent  will  be  exercised  with  deliberation,  and  only  when  de- 
e  public  good,  especially  when  the  party  impeached  ia  out  of 
ime. 

'air  to  presume  that  party  spirit  at  anytime  could  so  far 
action  of  the  House  of  Bepreaentatives  as  to  induce  it  to 
Ivisably  by  impeachment  against  any  person  whether,  at 
Qr  out  of  ofBce,  there  wonid  be  more  reason  to  appreheDd 
iceedings  would  be  instituted  against  an  obnoxious  iucuta- 
Bmoral  might  be  desired,  than  against  a  political  opponent 
resignation  or  the  expinttion  of  his  term  of  office  retired 
I  of  private  life.  I  confess,  however,  that  I  share  but  little 
letisions  expressed  by  others.  We  have  passed  through  a 
ir  national  existence  in  which  party  spirit  has  been  fully  as 
IS  it  is  likely  to  be  iu  the  future,  and  with  the  single  ex- 
e  impeachmeut  of  President  Johnson  I  am  not  aware  that 
mberof  the  American  people  ever  charged  or  su8pect«d 
ouse  of  Congress,  or  any  member  thereof,  was  actuated  by 
rpose  than  a  desire  to  subserve  the  public  welfare. 
DS,  however,  about  the  possible  consequences  that  might 
n  unwise  exercise  of  a  power  can  render  little  aid  in  deter- 
isteoce.  If,  however,  speculation  was  admissible,  if  appre- 
ssible  consequences  should  have  any  weight  in  determining 
;  we  are  to  give  upon  the  question  of  jnrisdiotion  presented 
s,  or  the  opinions  we  express  thereon,  then  I  aabmlt  it  would 
consider  the  resnlts  that  might  follow  a  declaration  by  this 
baa  no  jurisdiction  to  try  a  high  pablio  officer  who  bas  re- 
etired  from  place,  although  bis  whole  official  life  may  have 
and  |K>lluted  by  corruption  and  crime. 
)  not  the  Jurisdiction  to  try  the  late  Secretary  of  War  upon 
iODtained  in  the  articles  of  impeachment  simply  because  he 
the  Cabinet  ou  tbe  morning  of  the  day  he  was  accused,  with 
)nrpose  of  escaping  impeachment  aud  evading  the  jurisdic- 
enat«,  then  there  is  in  this  Government  no  assured  and  cer- 
at  the  adequate  protection  of  the  people  by  the  disqualifi- 
I  guilty  offender,  high  or  low.  The  most  guilty  may  escape 
ikely,  nay,  certain,  to  escape  the  disqualification  threatened 
al  crime.  He  may  have  stained  his  hands  with  bribes  and 
oaob  upon  tbe  conntry  that  has  honored  and  trusted  him, 
s  guilt  bas  been  detected  and  impeachmeut  is  impending, 
to  evade  the  disqualification  provide<l  by  tbe  Ooustitation 
le  aud  leave  the  road  open  for  his  return  hereafter  to  public 
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life,  he  may  throw  up  his  commissioD  and  plead  the  immunity  that  be- 
longs to  a  prirate  citizen. 

A  Secretary  of  State  may  have  bartered  the  honor  of  bis  Government 
for  gold  and  defy  its  power  to  disqualify  him  from  holding  its  highest 
positions  of  honor,  trust,  and  profit  thereafter.  Or  a  Secretary  of  the 
Treasury  may  rob  the  country  of  its  revenues  and  appropriate  them  to 
bis  own  use,  or,  like  the  unjust  steward,  for  selfish  purposes  may  divide 
them  among  his  friends,  and,  after  his  guilt  has  been  discovered  and 
before  articles  of  impeachment  could  be  prepared,  he  could  retire  from 
the  Cabinet,  avoid  your  jurisdiction,  and  escape  the  judgment  of  dis- 
qualification yon  are  authorized  to  pronounce.  If  it  shall  be  suggested 
that  he  would  still  be  amenable  to  the  jurisdiction  of  the  criminal  courts 
and  could  be  punished  by  indictment  and  conviction  under  the  laws  of 
the  land,  it  is  a  sufiicient  answer  that  such  liability  is  only  a  part  of  the 
protection  against  ofiScial  crime  provided  by  the  Constitution  of  the 
coantry.  I  might  meet  such  suggestion  with  the  further  reply  that 
escape  from  criminal  prosecution  and  conviction  is  neither  impossible 
nor  improbable  where  the  offender  has  the  advantages  of  wealth  and 
Uie  friendship  of  those  in  high  social  and  official  positions.  Besides,  in 
case  of  conviction  in  the  courts,  the  President,  if  so  disposed,  could 
exercise  the  pardoning  power  and  relieve  the  culprit  from  the  penalties 
of  the  law.  Whereas,  in  case  of  impeachment,  the  Executive  could  not, 
if  so  disposed,  interfere  with  the  judgment  upon  conviction  by  the  inter- 
position of  executive  clemency. 

In  the  conclusions  at  which  I  have  arrived  upon  this  question  I  have 
Bot  considered  as  important  or  material  the  time  at  which  the  resigna- 
tion of  the  defendant  took  place.    However  proper  on  the  part  of  the* 
managers  of  the  House  to  present  for  consideration  the  technicalities, 
of  the  law  in  reference  to  the  doctrine  of  relation  and  the  fraction  of  a 
day,  I  could  not  consent  to  decide  a  grave  question  like  the  one  before 
the  Senate,  involving  consequences  so  serious  to  the  defendant,  on  any 
snch  grounds.    If  the  jurisdiction  of  the  Senate  cannot  be  maintained^ 
by  a  ^ir  interpretation  of  the  provisions  of  the  Constitution  referring 
to  impeachment,  it  ought  not  to  be  claimed  or  exercised.    On  the  other 
hand,  if  a  careM  examination  of  the  constitutional  provisions  on  the- 
snbject,  aided  by  the  lights  which  contemporaneous  and  subsequent 
events  afford,  leaves  no  doubt  upon  the  question,  then  the  duty  is  plain . 
and  the  jurisdiction  must  be  asserted. 

I  have  not  deemed  it  necessary  to  review  the  authorities  referred  to « 
in  argument  by  the  managers  on  the  part  of  the  House  and  by  the  • 
counsel  for  the  defendant.    They  render  in  my  opinion  but  very  little 
aid  in  arriving  at  a  correct  conclusion  upon  the  question  now  before  the 
Senate,  for  the  reason  that  the  precise  question  has  never  heretofore 
arisen  in  any  court  of  impeachment  in  this  country. 

\Vhatever  light  the  authorities  referred  to  throw  upon  the  subject 
has  been  so  repeatedly  presented  in  discussion  by  others  that  further 
review  is  useless.  I  may  say,  however,  that  in  none  of  the  cases  of  im- 
peachments cited,  whether  occurring  in  this  body  or  in  the  States  of 
the  Union,  nor  in  the  opinions  of  commentators  or  other  eminent  men 
who  have  written  upon  the  subject,  do  I  find  anything,  when  properly 
iinderstood,  at  variance  with  the  conclusions  at  which  I  have  arrived. 

Neither  Story  nor  Rawie,  in  their  Commentaries  upon  the  Constitution,  . 
though  evidently  differing  in  the  views  which  they  individually  enter . 
tained  upon  the  question  now  for  the  first  time  before  the  Senate,  has 
attempted  to  maintain  the  opinions  which  they  hesitatingly  expfes^^ 
either  by  authorities  or  precedents.    The  former  concludes  his  reference 


TBIiX    OF   WILLIAM    W.    BELKNAP. 

subject  by  declaring  that  it  is  aa  apea  question,  to  be  settled  only 
itatively  when  it  shall  arise ;  and  the  latter,  while  clearly  indi- 
hia  own  opinion,  makes  no  attempt  to  sostain  it  by  rofereace  to 
InioDS  of  others,  but  dismisses  the  subject  by  remarks  embraced 
tigle  paragraph. 

case  of  Blount,  so  often  referred  to,  has  no  relevancy  to  the 
t  case,  aud  the  opinions  expressed  by  the  learned  counsel  who 
■ed  for  Blount  or  the  managers  on  the  part  of  the  House  of  Bep- 
itives  were  submitted  apoa  a  question  totally  distinct  fftna  that 
tfore  the  Senate,  and  conseqneutly  throw  but  little  light  upoo  it. 
case  of  Bernard,  recently  tried  in  the  State  of  New  York  upon 
8  involving  in  pari;  bis  official  conduct  duriug  a  previous  term  in 
me  office  which  he  held  at  the  time  of  his  impeachment,  raised 
jearly  the  question  presented  by  the  pleadings  in  this  case  than 
at  has  been  cited.  Yet  the  question  as  presented  in  that  case 
ivolved  in  otbeni  not  in  this,  and,  although  the  jurisdiction  was 
liued  by  a  majority  of  the  court,  the  complioation  of  quesUona 
3d  not  less  than  the  divided  opiuion  of  the  court  renders  the  de* 
in  that  case  nnreliable  as  authority  in  the  determination  of  the 
m  before  us.  This  case  stands  alone,  and  cannot  be  determioed 
cedents,  for  none  can  be  found.  Fortunately  for  the  character  ot 
tvernment,  this  is  the  tirst  instance  in  our  history  where  a  high 
!t  officer,  charged  with  the  respansibility  of  administering  the 
of  one  of  the  most  important  Departments  of  the  Uoverument 
itrusted  with  the  dispensation  of  immense  patronage,  has  beea 
ly  charged  at  the  bar  of  the  Senate  with  bribery  and  comiptioa 
■s. 

1  glad  that  no  precedent  exists  to  goide  our  action  and  control  oar 
'atioQS  in  the  case  before  ns,  bat  that  it  must  be  settled  from  an 
couvictioQ  of  the  coDStitalional  powers  and  duty  of  the  Senate 
th  a  just  regard  to  the  rights  of  the  defendant  and  the  velfare 
otection  of  the  people  of  the  land. 

srtaining  the  opinion  that  the  Senate  has  jurisdiction  to  try  the 
ant  on  the  articles  of  impeachment  exhibited  against  him,  not- 
anding  his  resignation  prior  to  his  impeachment,  I  must  TOt9 
ingly.     Id  my  opiuion,  the  demurrer  should  be  overruled. 


OPINION  OF  MB.  JONES,  OF  FLORIDA. 

Delivered  May  26, 1876. 

Jones,  of  Florida.  The  importance  of  the  case  in  which  we  are 
tiled  to  reader  judgment  is  all  the  apology  that  need  be  offered 
jtatemeut  of  the  reasons  which  I  am  about  to  give  for  my  vote. 
we  have  been  engaged  in  the  iuvestigation  of  the  intricate  and 
:jnesLioD  presented  by  the  record  before  us,  we  have  all  felt  the 
)f  explicit  authority  to  guide  us  to  a  safe  conclusion.    The  decisioa 

Senate  iu  the  case  of  Blount,  so  often  refeired  to  in  the  argu< 
of  conosel,  has  cume  down  to  us  unaccompanied  by  any  reasons 
ver,  and  we  are  left  to  conjecture  to  ascertain  the  opinions  of  the 
>rs  who  sat  in  that  case  upon  the  great  issues  of  law  which  were 

them.  It  is  true  that  a  majority  of  them  decided  that  the  Senate 
}  jurisdiction  over  the  defendant  in  that  case  because  be  was  not 

officer  of  the  United  States.    Had  the  Senate  iu  1798,  composed 
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as  it  was  of  men  who  were  familiar  with  the  history  of  the  Oonstitation, 
and  who  witnessed  its  formatiou  and  adoption,  given  ns  a  clear  state- 
ment of  the  law  which  then  governed  it  in  the  trial  referred  to,  it  might 
have  dissipated  the  doabts  and  difficolties  which  now  sarroand  ns. 

Let  ns  not  imitate  the  example  they  have  set  ns  in  withholding  the 
reasons  of  their  judgment,  but  let  ns  leave  to  those  who  shall  sncceed 
us  the  full  benefit  of  every  argument  which  has  contributed  to  the  con- 
cladon  at  which  we  have  arrived.  The  plea  of  the  respondent,  the 
rqdication  of  the  House  of  Bepresentatives,  and  the  demurrer  thereto, 
in  my  opinion  present  to  the  Senate  an  issue  of  law  which  it  is  our  duty 
to  meet  and  decide  without  reference  to  the  matters  of  fact  which  are 
stated  in  the  subsequent  pleadings. 

The  plea  alleges  in  substance  that  at  the  time  the  House  of  Repre- 
seotatives  ordered  the  impeachment  of  the  respondent,  and  at  the  time 
the  articles  of  impeachment  were  exhibited  against  him  at  the  bar  of 
the  Senate,  he  was  not  then,  nor  hath  he  since  been,  n<^  is  he  now,  an 
officer  of  the  United  States. 

The  replication  alleges  the  insufficiency  of  the  plea,  and  then  states 
that  at  the  time  the  several  acts  charged' against  the  respondent  were 
done  and  committed,  and  thence  continuously  until  the  2d  day  of 
March,  1876,  the  respondent  was  Secretary  of  War  of  the  United  States. 

To  this  replication  a  general  demurrer  was  filed. 

It  is  very  clear  that  this  replication  does  not  meet  the  issue  tendered 
by  the  plea  in  the  usual  way.  The  House  of  Bepresentatives  had  three 
courses  open  to  it:  First,  demur;  second,  traverse  or  deny  the  allega- 
tions of  the  plea ;  or,  third,  confess  and  avoid  them.  It  has  done  neither 
of  these  things.  The  replication  confesses  the  truth  of  the  facts  stated 
io  the  plea,  but  it  sets  up  no  new  matter  in  avoidance  of  them.  It  re- 
affirms the  facts  stated  in  the  articles,  for  it  must  be  borne  in  mind  that 
the  articles  state  that  the  several  acts  charged  against  the  respondent 
were  all  committed  while  he  held  the  office  of  Secretary  of  War,  and 
this  allegation  is  admitted  to  be  true  by  the  respondent's  plea.  The 
additional  statement  that  be  continued  to  hold  the  office  until  the  2d  of 
March,  1876,  adds  no  legal  force  to  the  replication,  for  it  nowhere  alleges 
that  be  was  impeached  on  that  day  or  previous  to  it.  The  joiner  in  de- 
morrer  by  the  House  precludes  the  managers  from  connecting  in  any 
way  the  issue  of  law  thus  created  with  the  issues  of  fact  tendered  and 
accepted  in  the  subsequent  pleadings.  If  we  are  going  to  pay  any  re- 
gard to  the  established  rules  of  pleiuling,  we  cannot  npon  this  demurrer 
give  any  judgment  except  upon  facts  the  truth  of  which  is  not  disputed. 

Let  us  see,  then,  what  facts  are  admitted  by  the  i)l3adings.  It  is  an 
elenientary  rule  of  pleading  that  all  allegations  not  traversed  or  con- 
fessed and  avoided  must  be  taken  as  ^admitted.  The  respondent, 
therefore,  has  admitted  that  the  acts  charged  against  him  were  com- 
mitted while  he  was  Secretary  of  War.  But  he  says  we  have  no  juris- 
diction to  try  him,  because  at  the  time  of  his  impeachment  he  was  not, 
and  is  not  now.  Secretary  of  War.  The  replication  by  not  denying  the 
facts  set  up  in  the  plea  admits  that  the  respondent  was  not  at  the  time 
of  his  impeachment  Secretary  of  War  and  does  not  now  hold  said  office. 
So  that  we  have  clearly  before  us  the  following  facts,  the  truth  of  which 
is  conceded  : 

First  That  the  offenses  and  acts  charged  in  the  articles  of  impeach- 
ment were  done  and  committed  by  the  respondent  while  he  was  Secre- 
tary of  War. 

Second.  That  since  that  time  and  before  his  impeac'iment  the  respond- 
^t  relinquished  that  office. 
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Third.  That  the  respondent  since  the  2d  day  of  March,  1S7G,  has  not 
been  an  officer  of  the  United  States. 

These  facts  present  to  oar  minds  a  most  perplexing  legal  qnestion  ; 
that  is,  whether  or  not  the  respondent  is  subject  to  trial  and  panish- 
ment  under  the  provisions  of  the  Constitution  relating  to  impeach- 
ment. 

This  is  a  question  which  rises  far  above  all  party  considerationa  "We 
have  been  told  from  the  bar  that  it  is  better  that  ninety-nine  guilty 
men  should  escape  than  that  one  innocent  man  should  suffer.  Bat  it 
might  have  been  said  with  more  aptness  that  it  is  better  that  five  hau- 
dred  guilty  men  should  escape  than  that  the  Constitution  should  be 
violated.  We  all  know  how  hard  it  is  to  divest  the  human  mind  and 
heart  of  those  impressions  and  feelings  which  in  times  of  party  excite- 
ment insensibly  creep  upon  us. 

History  does  pot  furnish  a  single  example  of  oppression  or  of  tyranny, 
of  violated  right  or  party  persecution,  which  the  sanctity  of  law  and 
the  plea  of  good  intention  were  not  put  forth  to  support.  Man  in  all 
ages,  both  civilized  and  barbarous,  has  never  been  willing  to  admit  that 
his  excesses  of  power  and  authority  were  anything  more  than  impartial 
and  honest  judgments  demanded  by  the  public  good.  Even  Socrates, 
when  commanded  to  drink  the  fatal  hemlock,  was  not  considered  a  vic- 
tim, but  a  subject  of  just  and  merited  punishment.  The  most  success- 
ful efforts  that  have  ever  been  made  to  break  down  the  liberties  and 
destroy  the  rights  of  the  people  were  those  insidious  and  plausible  judg- 
ments and  opinions  of  courts  and  lawyers  which  in  cases  of  doubt  and 
uncertainty  have  usurped  the  functions  of  the  law-maker,  and  in  place 
of  interpreting  existing  laws  have  established  new  rules  and  princi- 
ples. 

I  am  not  of  those  who  imagine  that  the  greatest  security  for  our  liber- 
ties is  to  be  found  in  the  wisdom  and  impartiality  of  courts  of  justice. 
Still,  I  entertain  the  very  highest  respect  for  the  courts  and  judges  of 
the  land.  I  am  willing  to  go  as  far  as  any  one  in  my  submission  to 
judicial  construction  in  all  cases  of  a  civil  nature  in  which  property  only 
is  involved.  But  I  shall  never  yield  my  cdnsent  to  the  conviction  of 
any  man  for  crime  where  the  law  of  the  case  is  so  very  doubtful  as .  to 
render  it  necessary  to  find  authority  for  the  conviction  in  elaborate  and 
subtle  arguments  and  refined  distinctions  drawn  by  logicians  of  great 
skill. 

Enough  has  been  said  during  the  discussion  of  this  case  to  satisfy  me 
that  if  a  person  may  be  impeached  for  what  are  called  official  crimes 
after  he  has  given  up  official  station,  it  must  be  done  in  pursuance  of  a 
power  arising  from  construction  and  not  from  the  direct  language  of 
the  Constitution. 

The  proposition  is  broadly  asserted  by  the  managers  that  when  an 
impeachable  offense  is  committed  in  office  the  person  who  commits  it 
remains  liable  to  impeachment,  whether  in  office  or  out  of  office,  during 
the  whole  period  of  his  life ;  that  when  the  crime  is  committed  the  juris- 
diction attaches  and  cannot  afterward  be  divested  by  any  act  of  the 
offending  party.  If  this  is  the  meaning  of  the  Constitution,  it  is  full 
time  the  people  were  apprised  of  it,  for,  in  my  opinion,  a  more  danger- 
ous or  unwarranted  power  was  never  claimed  to  belong  to  the  General 
Government. 

We  have  been  told  that  the  solo  power  of  impeachment  is  vested  in 
the  House  of  Representatives,  and  the  sole  power  to  try  impeachments 
conferred  upon  the  Senate.  This  is  true.  It  is  further  insisted  that 
our  jurisdiction  over  impeachable  offenses  is  to  be  looked  for  in  these 
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claases,  and  that  we  should  go  to  the  wide  domaiu  of  the  commou  law 
to  ascertain  the  meaniog  and  limitations  of  our  powers ;  that  the  same 
rale  of  construction  must  be  adopted  with  respect  to  impeachment 
which  prevails  in  all  cases  when  a  common-law  power  or  crime  is  pre- 
sented for  consideration ;  that  there  are  no  limitations  in  the  Cousti- 
tation  upon  our  power  of  impeachment,  but  what  are  to  be  found  in 
that  system  of  laws  firom  which  this  term  has  been  imported,  except  as 
to  the  punishment  which  we  may  impose  after  conviction  ;  that  as  the 
common  law  at  the  time  of  the  adoption  of  our  Constitution  extended 
the  power  of  impeachment  to  all  official  offenders,  whether  in  or  out  of 
office,  the  same  authority  now  exists  in  this  and  the  other  bouse  of  Con- 
gress. The  doctrine  contended  for  by  the  learned  managers  is  in  my 
opinion  utterly  inconsistent  with  the  theory  of  our  Government.  Our 
Oonstitntion  is  an  instrument  of  enumerated  powers.  These  powers 
maybe  classified  under  two  heads :  first,  expressed  powers ;  and,  second, 
implied  powers. 

In  some  instances  a  general  authority  is  given  in  express  words  to  do 
particular  things,  but  the  means  best  adapted  to  the  ends  in  view  are 
left  to  the  judgment  of  Congress.  It  is  a  fundamental  principle  of  our 
system  that  aU  implied  i)0W6r8  conferred  by  the  Constitution  must  be 
exercised  by  Congress,  and,  before  assuming  the  forms  of  laws,  sub- 
jected to  the  checks  of  each  of  the  departments  which  constitute  the 
law-making  authority.  There  is  no  single  department  or  officer  of  the 
Government  that  is  invested  with  authority  to  exercise  any  implied 
powers. 

There  is  no  officer  or  tribunal  under  our  Constitution  whose  duties  and 
jorisdiction  are  not  fixed  by  express  law.  The  executive  power  which 
is  Tested  in  the  President  is  not  the  loose  and  indefinite  authority  which 
appertained  to  the  Crown  of  Great  Britain  when  our  Constitution  was 
adopted.  The  powers  of  the  Executive  are  limited  and  restricted  by  the 
Constitution  and  the  laws,  and  be  is  not  permitted  in  any  case  to  resort 
to  eoDstruction  to  ascertain  how  far  he  may  go  in  discharging  his  offi- 
dal  duties.  The  same  may  be  said  of  the  judicial  department.  Judi- 
cial and  executive  powers  were  as  well  known  and  defined  in  England 
as  the  power  of  impeachment.  Still,  we  find  these  powers  limited  and 
i^tricted  in  accordance  with  our  republican  system,  and  nothing  left  to 
implication. 

The  monarch  had  power  to  regulate  weights  and  measures,  grant  fran- 
chises, appoint  all  officers,  and  authorize  the  coining  of  money.  But  did 
aoy  one  ever  pretend  that  these  prerogatives  attached  to  the  office  of 
President  because  we  borrowed  our  ideas  of  executive  duties  from  the 
English  system  f  The  grant  in  our  Constitution  which  vests  all  execu- 
tive power  in  the  President  is  fully  as  broad  as  that  which  vests  the  sole 
power  of  impeachment  in  the  other  house  and  the  sole  power  to  try  im- 
peachments in  the  Senate;  still,  there  is  not  a  Senator  on  this  floor  who 
will  say  that  a  single  attribute  of  the  King  which  existed  in  1787  was 
vested  in  the  President  by  the  grant  of  all  executive  power  to  that  offi- 
cer. The  same  is  true  of  our  courts  of  law  and  both  houses  of  Congress, 
^hile  in  some  cases  we  are  referred  to  the  common  law  for  definitions 
of  legal  phrases  and  terms  to  aid  in  the  exercise  of  vested  jurisdictions, 
no  case  can  be  shown  under  our  Federal  system  where  jurisdiction  itself 
is  made  to  depend  upon  legal  usages  or  practices  in  England  or  Ger- 
many. 

The  Senator  from  Indiana  referred  to  the  jurisdiction  of  our  courts  in 
cases  of  admiralty  and  equity;  but  if  he  reads  the  Constitution  closely 
be  will  And  the  grant  refers  to  cases  in  equity  arising  under  the  laws 
2S  M 
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aud  Constitution  of  the  United  States,  and  that  the  admiralty  jurisdic- 
tion  conferred  was  that  only  which  was  exercised  in  the  colonies  at  the 
time  of  their  separation  from  Great  Britain,  and  did  not  carry  with  it 
any  power  to  try  crimes  which  belonged  to  the  same  jurisdiction  in 
England.  The  fourth  section  of  the  second  article  of  the  Constitution 
of  the  United  States  declares — 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  bribery,  treason,  or  other  high  crimes  and 
misdemeanors. 

It  is  contended  that  this  section  is  not  the  source  of  our  jurisdiction 
in  cases  of  impeachment,  but  that  it  was  only  intended  to  make  the  re- 
moval of  the  officers  designated  compulsory  upon  the  Senate  when  they 
were  convicted.  Some  meaning  had  to  be  given  to  the  language  of  this 
section,  and  it  seems  to  me  that  the  one  assigned  to  it  is  so  unreason- 
able and  inconsistent  with  sound  argument  that  it  never  ooold  have  en- 
tered into  the  minds  of -the  framers  of  the  Constitution.  It  is  further 
contended  that  this  section  is  not  a  limitation  at  all  upon  the  power  of 
impeachment;  that  that  power  is  without  limit,  except  in  respect  to  the 
punishment  to  be  imposed.  The  English  parliamentary  law  does  not 
give  us  any  definition  of  the  offenses  which  are  impeachable.  It  has  left 
it  to  Parliament  to  say  for  what  offenses  officers  and  subjects  may  be 
impeached. 

Judgment  in  cases  of  impeachment  under  our  Constitution  shall  not 
extend  further  than  removal  fix)m  office  and  disqualification  to  hold  office. 
One  of  tliese  two  alternatives  must  follow  every  conviction  in  impeach- 
ment. Now,  whether  you  disqualify  or  remove,  the  same  consequence 
must  result  to  the  person  in  ofttce ;  he  forfeits  his  position  as  an  officer. 
Why  should  the  Constitution  therefore  have  devoted  a  whole  section  to 
make  it  obligatory  upon  the  Senate  to  do  that  which  must  be  the  result 
of  every  conviction  without  it  t  Does  not  every  one  know  that  a  judg- 
ment of  disqualification  takes  effect  from  the  time  it  is  rendered  f 

Now,  inasmuch  as  English  precedents  are  relied  upon,  it  may  be  safely 
said  that  no  example  of  conviction  in  a  case  of  impeachment  can  be 
found  which  was  not  followed  by  a  loss  of  office  when  the  offender  held 
one.  If  the  framers  of  the  Constitution  were  aware  that  only  official 
offenses  gave  rise  to  impeachments  in  England,  they  could  not  have  been 
ignorant  that  all  convictions  in  such  cases  were  followed  by  a  depriva- 
tion of  office.  Some  other  reason  must  be  found  for  the  incorporation 
of  the  fourth  section  of  the  second  article  into  the  Constitution  besides 
the  necessity  of  a  provision  to  compel  the  Senate  to  remove  the  officer. 
The  proceedings  of  the  convention  throw  some  light  on  this  subject.  It 
is  well  known  that  all  the  resolutions  looking  to  a  frame  of  government 
brought  before  the  convention  were  submitted  to  a  select  committee, 
whose  duty  it  was  to  report  a  constitution.  This  they  did  on  the  6th  of 
August,  1787.  In  pursuance  of  a  resolution  adopted  by  the  convention, 
and  looking  to  the  impeachment  of  the  President,  the  committee  on  de- 
tail, in  the  tenth  article  of  the  Constitution  reported,  put  this  provision : 

He— 

The  President— 

s^all  be  removed  from  office  on  impeachment  by  the  Honse  of  Representatives  and  conviction 
in  the  Supreme  Court  of  treason  and  bribery. 

Afterward  the  Senate  was  substituted  for  the  Supreme  Court.  This 
part  of  the  Constitution  elicited  some  debate.  Colonel  Mason  objected 
to  confining  the  power  of  impeachment  to  treason  and  bribery.  He 
moved  to  add  after  bribery  maladministration.    Mr.  Madison  said  tbis 
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term  woald  be  too  general.  Mr.  Morris  said  it  woald  do  no  harm,  as  an 
election  every  four  years  wonld  prevent  maladministration.  Colonel  • 
Mason  withdrew  maladministration  and  substituted  ^^  other  high  crimes 
aod  misdemeanors,''  and  these  words  were  adopted.  In  the  adoption  of 
this  substitute  there  was  a  compromise  between  those  who  advocated  an 
almost  unlimited  power  of  impeachment  with  respect  to  offenses  and 
those  who  favored  a  more  restricted  power. 

Is  it  not  obvious  that  the  convention  never  dreamed  of  the  idea  of 
compulsory  removal?  They  looked  only  to  jurisdiction.  They  spoke 
only  of  the  power  of  impeachment  The  meaning  of  the  section,  as  un- 
derstood by  the  framers  of  the  Constitution,  was  that  the  officers  desig- 
nated in  it  should  not  be  removed  from  office  for  any  less  offenses  than 
treason,  bribery,  or  high  crime  and  misdemeanor.  The  purpose  was  to 
^  and  Umit  as  well  as  they  could  the  powers  of  the  Senate  and  House. 
Colonel  Mason  succeeded  in  extending  the  power  beyond  treason  and 
bribery.  Mr.  Madison's  reasons  prevailed,  and  maladministration  was 
stricken  out,  because  it  would  give  too  great  a  power  to  the  Senate. 

Bat  suppose  the  fourth  section  of  the  second  article  is  not  the  source 
of  oar  jurisdiction,  can  any  reason  be  assigned  for  limiting  this  compul- 
sory duty  of  removal  to  civil  officers  of  the  United  States  t  The  learned 
managers  were  forced,  I  think,  to  admit— indeed  their  arguments  led 
irresistibly  to  the  conclusion — that  military  and  naval  officers  were 
within  the  power  of  impeachment.  If  so,  why  was  not  their  removal 
provided  for  the  same  as  that  of  civil  officers  t  Is  an  admiral  or  a  gen- 
eral of  less  consequence  or  more  dangerous  when  ttiey  abuse  their  powers 
Uian  a  custom-house  officer  or  a  district  judge  t  It  is  said  that  jurisdic- 
tion attaches  whenever  an  offix^ial  offense  is  committed,  but  is  there  no 
limitation  to  our  jurisdiction  in  such  cases  f  There  is  certainly  not  if 
the  English  doctrine  is  to  prevail ;  for  an  admiral  who  neglects  the  safe- 
goards  of  the  sea  or  he  who  commands  an  army  in  the  field  is  liable  to 
impeachment  according  to  even  the  modern  law  of  England.  Where 
do  joa  find  the  limitation  which  restricts  your  power  to  civil  officers! 
Do  you  not  find  it  in  the  fourth  section  of  the  second  article  of  the  Con- 
stitntion  ?  Have  we  not  the  authority  of  the  Senate  sitting  as  a  high 
conrt  for  saying  that  none  but  civil  officers  of  the  United  States  can  be 
impeached,  or  at  least  removed  from  office  on  impeachment  t 

Whatever  may  be  the  doubts  in  regard  to  the  judgment  of  the  Senate 
io  Blonnt's  case  in  1798,  there  was  one  question  decided  in  it  which 
shows  what  waarthought  of  the  unlimited  power  of  impeachment  in- 
sisted upon  then  as  now.  The  principal  question  in  that  case  was  not 
whether  a  person  who  holds  the  office  of  Senator  is  an  officer  of  the 
United  States,  for  no  one  ever  denied  that  a  Senator  is  such  an  officer : 
bnt  it  was  whether  or  not  Senator  Blount  was  a  civil  officer  of  the  Unitoa 
States,  so  as  to  give  the  court  jurisdiction  over  him.  Does  not  every- 
body see  that,  if  the  jurisdiction  of  the  Senate  and  House  were  not 
^ected  by  the  limitations  contained  in  the  fourth  section  of  the  second 
article  of  the  Constitution,  which  confines  the  power  of  impeachment  to 
civil  officers,  the  judgment  against  jurisdiction  in  the  Blount  case 
could  never  have  been  render^  t  We  have  been  instructed  with  long 
^nd  interesting  accounts'  of  the  jurisdiction  of  the  English  Parliament 
^  cases  of  impeachment,  and  it  has  been  said  with  much  force  that  the 
history  of  that  body  shows  that  no  case  of  impeachment  has  been  tried 
there  in  modem  times  except  for  official  crime. 

But  no  one  has  undertaken  to  show  that  the  English  law  of  impeach- 
inent  as  practiced  there  at  all  times  did  not  extend  to  the  Lords  and 
Commons  of  Parliament.     The  Senate  then  had  before  it  in  Bount's 
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case  an  opportunity  to  exercise  the  power  of  impeachment  which  all 
roust  admit  belonged  to  the  Eni^lish  Lords.  Had  Blount  been  a  lord  of 
England  and  a  member  of  the  House  of  Peers  instead  of  an  American 
Senator,  could  he  have  pleaded  the  want  of  jurisdiction  in  Parliament 
to  try  him  because  he  was  not  a  ciril  officer  of  the  realm  ?  He  escaped 
impeachment  before  the  Senate  in  1798,  not  because  he  was  not  an  offi- 
cer of  the  United  States,  but  because  this  body,  looking  to  the  fourth 
section  of  the  second  article  of  the  Constitution  as  the  source  of  its 
power  and  jurisdiction,  decided  that  he  was  not  a  civil  officer  of  the 
United  States.  I  am  at  a  loss  to  undei'stand  how  any  man  can  read  the 
arguments  and  proceedings  in  that  case  without  seeing  that  the  whole 
question  at  issue  was  whether  or  not  the  article  and  section  of  the  Con- 
stitution just  referred  to  created  any  limitations  on  the  power  of  im- 
peachment. The  court  then  decided  and  had  to  decide  that  question. 
It  WHS  in  the  era  when  broad  claims  of  power  were  put  forth  in  behalf  of 
the  new  Government.  It  was  the  era  of  the  alien  and  sedition  laws,  on 
the  decline  of  federalism  and  the  dawn  of  the  pure  and  wholesome 
doctrines  which  Jefferson  made  immortal  by  his  genius  and  his  name. 

Let  it  be  remembered  that  the  very  same  arguments  which  are  put 
forth  to-day  to  uphold  the  unlimited  power  of  impeachment  were  suc- 
cessfully employed  to  fasten  upon  the  country  the  hated  maxims  of 
1798,  which  culminated  in  the  alien  and  sedition  laws.  That  broad  and 
fruitful  source  of  power,  the  common  law,  was  the  dark  and  portentous 
fountain  from  which  the  streams  of  arbitrary  authority  emanated,  and 
which  for  a  time  threatened  to  inundate  and  break  down  every  rampart- 
and  barrier  of  the  Constitution.  Look  to  Mr.  Madison's  report  of  1799, 
and  see  to  what  parts  of  the  huge  Federal  structure  he  directed  his  mag- 
nificent argument.  He  saw  at  a  glance  the  foundations  of  the  new  and 
dangerous  heresy.  He  saw  that  he  must  demolish  the  monstrous  doc- 
trine that  the  common  law — the  barbu*ou8,  far-reaching,  and  unfath- 
omable common  law — had  been  adopted  by  and  incorporated  into  that 
Constitution  which  he  had  labored  so  much  to  create. 

At  the  conclusion  of  his  great  argument  he  said  : 

Such  being  the  dproand  of  our  BevolntioD,  no  papport  or  color  can  be  drawn  from  it  for 
tbe  doctrine  that  the  common  law  is  binding  on  these  States  as  one  society;  the  doctriae, 
on  the  contrary,  is  evidently  repugnant  to  tbe  fundamental  principle  of  the  Revolution. 
(See  Madison's  report,  page  507.) 

Our  system  of  impeachment,  as  was  aptly  said  by  Garrett  Davis  in 
Johnson's  trial,  is  sui  generis;  it  borrows  nothing  from  Ihe  common  law. 
Civil  officers  of  the  United  States  are  alone  liable  to  impeachment.  The 
Senate  is  made  the  court  of  impeachment.  The  Chief-Justioe  must 
preside  when  the  President  is  on  trial.  Two-thirds  of  the  Senators 
present  must  concur  in  a  conviction.  No  impeachment  can  take  place, 
except  for  treason,  bribery,  and  other  high  crimes  and  misdemeanors. 
The  judgment  may  extend  to  removal  fh)m  office  and  disqualification  to 
hold  office.  If  it  was  the  purpose  of  the  Constitution  to  give  to  the 
Senate  and  the  House  the  same  power  of  impeachment  which  was  ex- 
ercised by  the  British  Parliament,  where  was  the  necessity  of  all  these 
express  provisions  !  It  is  said  that  the  Constitution  intended  only  to 
limit  the  punishment,  and  has  left  the  English  law  in  full  force. 

But  why  designate  the  officers  and  the  offenses  for  which  they  may 
be  impeached  ?  Did  not  the  English  law  of  impeachment  extend  to  all 
public  officers,  and,  according  to  the  admissions  of  the  managers,  author- 
ize the  prosecution  of  all  official  offenses  T  Is  there  a  case  to  be  found 
in  all  English  history  of  a  conviction  upon  impeachment  that  was  not 
followed  by  a  loss  of  office  ?    If  there  is,  I  challenge  its  production. 
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Wby,  thesi  shoald  the  framers  of  the  CoDstitation  have  made  removal 
from  office  a  compulsory  daty  oa  the  Senate,  when,  ander  the  general 
power  given  to  it  in  the  Constitation  and  the  interpretation  that  had 
ever  b^n  pat  apon  it  in  England  and  which  is  claimed  to  have  followed 
it  here,  that  reaalt  was  sare  to  follow  every  conviction  ?  Mr.  Hamilton, 
who  favored  a  stronger  constitation  than  that  adopted,  sabmitted  to  the 
convention  a  plan  of  government  in  which  he  pat  a  provision  on  the 
subject  of  impeachment  That  provision  contains  every  element  of 
power  which  is  to  be  foand  in  oar  present  Constitation  on  this  sobject, 
leaving  out  the  governors  of  States  and  Senators,  whom  he  incladed 
among  the  officers  subject  to  impeachment    It  is  as  follows: 

GoTenon,  8«Datore,  and  all  offieera  of  the  United  Statee  to  be  liable  to  impeaehnent  for 
mal  and  eorrapt  condoct,  and,  upon  conTiction,  to  be  removed  irom  o£ice  and  diiiqaalific4 
from  holding  any  place  of  tmst  and  profit ;  all  impeach ment^  to  be  tried  hy  a  court. 

Look  now  at  the  language  of  the  foarth  section  of  the  second  article 
of  oor  Constitution,  and  read  it  in  the  light  of  Hamilton's  provision  : 

The  President,  Vice-President  and  all  civil  officers  of  the  United 
States,  to  be  removed  from  office  on  impeachment  for  and  conviction  of 
treason,  bribery,  and  other  high  crimes  and  misdemeanors. 

I  have  here  substituted  the  words  ^^  to  be  "  for  ^^  shall  be  f  but  can  any 
one  say  that  the  evident  sense  and  meaning  of  the  Constitution  is  there- 
by  changed  f  But  it  is  said  that  the  President  cannot  pardon,  and  that 
an  officer  may  escape  judgment  of  disqualification  by  giving  up  his 
office..  It  is  well  known  that  impeachment  was  intended  to  extend  only 
to  officers  who  derive  their  appointments  from  the  executive  authority, 
and  if  the  President  could  panlon  in  such  cases,  the  power  to  remove 
|Tom  office  and  thus  rid  the  public  service  of  bad  men,  which  is  the  ob- 
ject of  impeachment,  might  be  rendered  useless.  It  was  to  render  the 
power  of  removal  effectual  that  the  power  of  pardon  was  taken  away. 

Bat  it  is  said  again  that  disqualification  is  necessary  in  order  to  pre- 
vent the  return  of  men  to  office  who  have  proved  themselves  unfit  for 
public  station.  The  Constitution  does  not  say  that  disqualification  to 
hold  office  shall  follow  in  all  cases  of  impeachment.  A  discretionary 
power  is  given  to  extend  judgment  to  that  extent  where  jurisdiction 
exists  and  a  proper  case  is  ms^e  for  the  exercise  of  the  power.  The 
vgoments  made  upon  this  point  are  founded  in  the  fiallacy  that  disquali- 
fication must  attend  every  conviction.  It  is  said  that  the  right  to  im- 
P^thisjudgment  attaches  at  the  time  the  often  ^e  is  committed,  and 
cannot  by  any  act  of  the  offeuder  be  avoided.  Impeachable  offenses, 
unlike  those  in  your  criminal  code,  are  not  defined  with  accuracy.  Mur- 
der, larceny,  arson,  and  other  well-known  crimes  are  so  well  understood^ 
that  proof  of  certain  jbcts  comprising  their  elements  must  always  lead 
to  the  judgment  of  guilt  by  every  tribunal  which  is  vested  with  power 
to  try  them.  Not  so  with  impeachable  offenses.  The  quality  and  char- 
acter of  these  must  often  depend  upon  variable  circumstances  and  the 
temper  of  the  body  to  which  is  confided  the  ri^ht  of  judgment. 

Up  to  this  time  there  is  not  to  l>e  found  in  Euglish  or  American  law 
Any  fixed  definition  of  the  words  ^^  high  crimes  and  misdemeanors."  Mr. 
^lartio,  on  the  trial  of  Chase,  tried  hard  to  limit  them  to  indictable  of- 
fenses, but  hisargument  met  with  little  favor.  Mr.  Evarts,  ou  the  trial 
of  President  Johnson,  undertook  a  like  task,  with  but  little  better  sue- 
c^s.  Let  it  be  borne  in  mind  that  we  must  test  the  argument  I  am 
combatting,  not  by  its  application  to  sporadic  or  particular  cases,  but 
hy  taking  into  consideration  the  whole  acknowledged  doctrine  of  im- 
peachment 

One  of  the  most  important,  and  at  the  same  time  the  most  dangerous. 
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feataresof  this  power  is  tbat  it  leaves  to  the  two  houses  of  Congress  an 
arbitrary  discretion  respecting  the  acts  or  conduct  which  shall  subject 
officers  to  impeachment.  "So  man  knows,  no  man  can  know,  what  is  an 
impeachable  offense.  To-day  it  may  be  one  thing,  to-morrow  anotl^er. 
U  Judge  Humphreys  was  impeached  and  expelled  from  office  because  he 
used  seditious  language.  Still  he  had  before  him  the  Oonstitntion,  which 
guarantees  to  every  citizen  freedom  of  speech.  My  democratic  brethren 
of  this  body,  from  whom  it  has  given  me  no  little  pain  to  differ  on  this 
great  question,  tell  me  that  it  was  not  in  the  power  of  that  indiscreet 
though  it  may  be  honest  man  to  escape  judgment  of  disqualification  un- 
der the  law  of  impeachment  by  throwing  off  the  robes  of  office  and  stand- 
ing upon  his  privileges  as  a  citizen.  The  language  attributed  to  him,  if 
uttered  under  ordinary  circumstances,  would  not  have  been  noticed. 
But  the  circumstances  of  the  country,  the  x>olitical  excitement  of  the 
time,  made  his  utterances  a  high  crime. 

Judge  Peck,  of  Missouri,  at  a  less  turbulent  period,  was  impeached  by 
Congress  for  exercising  a  like  x>ower  to  that  which  is  claimed  for  this 
body  as  the  foundation  of  its  jurisdiction  in  this  case.  He  was  a  judicial 
officer;  and  he  was  foolish  enough  to  imagine  that,  sitting  as  a  district 
judge,  he  had  a  right  to  exercise  the  same  broad  power  of  punishing 
contempts  that  was  conferred  by  the  common  law,  and  which  had  been 
so  long  an  appendage  of  the  judicial  system  in  England.  He  made  an 
attorney  of  his  court  purge  himself  of  a  contempt  by  answering  on  oath 
written  interrogatories  under  pain  of  imprisonment.  I  commend  the 
speech  of  Mr.  Buchanan  in  that  case  to  all  who  are  in  need  of  light  on 
the  subject  of  indefinite  powers.  Judge  Peck  was  made  to  feel  that 
there  was  a  provision  in  our  Constitution  which  did  not  permit  him  to 
coa)X>el  even  an  attorney  to  give  evidence  against  himself.  Under  the 
law  of  impeachment  as  now  understood  how  can  any  officer  protect  him- 
self agaijist  those  heats  and  passions  of  party  which  are  inseparable 
from  popular  government  if  the  doctrine  of  the  managers  shall  prevail! 
When  it  is  conceded  that  an  act  indifferent  in  itself,  and  which  the 
circumstances  of  the  times  or  the  temper  of  the  tribunal  may  make  a 
high  crime,  how  can  it  be  claimed  that  jurisdiction  to  punish  attaches  in 
Quch  a  case  when  the  act  is  committed  and  follows  the  person  through 
life?  In  the  great  majority  of  offenses  called  impeachable  the  quality 
of  the  act  does  not  depend,  as  in  ordinary  criminal  cases,  upon  definite 
provisions  of  law  which  leave  nothing  to  discretion.  It  cannot  be  said 
that  any  offense  exists  until  the  body  which  has  the  power  of  impeach- 
ment expresses  its  judgment  upon  the  act  arraigned.  The  criminality 
of  officers' conduct  in  cases  of  impeachment  is  not  fixed  at  the  time  it 
takes  place,  but  when  the  impeaching  power  applies  to  it  the  touch- 
stone of  its  variable  justice.  In  the  very  nature  of  things  different  con- 
siderations must  enter  into  the  idea  of  impeachable  offenses  from  those 
which  belong  to  ordinary  crimes. 

Questions  of  expediency  and  policy,  which  have  no  place  in  the  crim- 
inal law,  very  often  fix  the  character  of  an  impeachable  offense ;  and 
expediency  and  ix)licy  admit  of  no  standard  of  permanency  whatever. 
Still,  we  have  been  pointed  to  an  act  of  Congress  making  criminal  cer- 
tain specific  acts  of  corruption  when  done  by  public  officers,  and  asked 
to  explain  the  difference  between  the  legal  consequences  resulting  from 
its  violation  and  those  that  follow  an  impeachable  offense.  Were  I  be- 
fore a  tribunal  less  exalted  or  discriminating  than  that  which  now  hears 
me,  I  might  feel  some  embarrassment  in  attempting  to  put  aside  an  an- 
alogy which  exists  only  in  the  similarity  of  names.  The  House  of  Com- 
mons in  the  case  of  Lord  Danby  laid  down  the  principle  that  a  minister 
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ooold  not  shelter  himself  behiud  the  throue  by  pleading  obedience  to 
the  orders  of  his  sovereign.  He  is  answerable  for  the  justice,  the  hon- 
esty, the  utility,  and  legality  of  all  measures  emanating  from  the  Crown. 
And  thus,  it  is  said  by  Hallam,  the  executive  administration  is  made 
Rnbordinate  in  all  great  matters  of  policy  to  the  superintendence  of 
Parliameut. 
Mr.  Christian,  in  a  note  to  Blackstone's  Commentaries,  says: 

When  the  words  **  high  Crimea  and  miideiiiMuiors  "  are  lued  in  proteeutioiis  bj  impetoh- 
ment,  the  words  **  hieh  crimes"  have  do  definite  signification,  bat  are  used  merely  to  gire 
greater  solemnity  to  we  charge. 

It  will  not  be  denied,  I  suppose,  by  those  who  seek  to  fasten  upon  us  the 
commoulaw  doctrine  of  impeachment,  that  whatever  interpretation  has 
been  given  in  England  to  the  words  ^^  high  crimes  and  misdemeanors  ^ 
should  be  adopted  here.  The  law  of  that  country,  as  we  have  shown, 
for  purposes  of  state  policy  has  left  in  the  breast  of  Parliament  the 
aognst  power  of  determining  what  is  and  what  is  not  an  impeachable 
offieuse.  This  power  cannot  be  compared  to  the  cold  and  measured 
aathority  of  courts  of  law,  which  in  all  countries  is  confined  to  the  more 
simple  business  of  applying  pre-existing  and  well-defined  principles  of 
jorispradence  to  established  facts.  The  judge  who  exercises  this  author- 
ity is  not  the  fountain,  but  the  organ  of  the  law.  His  duty  is  not  to 
create,  but  to  apply  the  rule.  If  the  case  before  him  be  murder,  he  is 
boaod  to  see  that  the  facts  established  bring  it  within  every  part  of  the 
definition  which  the  law  has  given  to  that  high  crime.  Nothing  is  left 
to  his  own  will  or  discretion.  No  questions  of  state  policy,  no  moraliz- 
ing upon  the  effects  and  consequence  of  the  acts  of  the  prisoner,  can  be 
raised  or  permitted ;  and  cannot  all  see  the  great  distinction  between 
that  case  and  the  case  of  an  impeachable  offense,  which  is  at  once  as- 
ogrtained  and  fixed  by  the  judgment  of  a  political  tribunal  f  Jnrisdic- 
tion,  therefore,  in  my  opinion,  cannot  be  made  to  depend,  under  oui"  Con- 
BtitotioD,  upon  the  time  when  the  act  is  committed,  but  upon* the  status 
of  the  person,  which  can  alone  confer  authority  on  the  impeaching  tri- 
boDal  to  give  to  that  act  by  the  exercise  of  parliamentary  discretion 
either  the  quality  of  guilt  or  innocence. 

We  have  been  referred  to  the  debates  in  the  convention  for  light  on 
this  subject  The  distinguished  manager,  Mr.  Hoar,  mentioned  an  ex- 
pression used  by  Mr.  Pinckney  that  the  President  ought  not  to  be  im- 
peached while  in  office }  but  he  did  not  tell  us  all  Mr.  Pinckney  said  in 
the  debate.    After  using  the  above  language,  he  said : 

I  do  not  see  the  necessity  of  impeachments.  I  am  sare  thej  onf^ht  not  to  i^sne  from  the 
l^^lature,  who  would  in  that  case  hold  them  as  a  rod  over  the  Executive. 

Mr.  Morris  said : 

He  was  sensible  of  the  necessitj  of  impeachments  if  the  Executive  was  to  continue  for 
vij  length  of  time  in  office.  He  maj  bo  oribed  hy  a  greater  interest  to  betray  his  trust ; 
uid  M)  one  would  say  that  we  ouirht  to  expose  ourselves  to  the  danger  of  seeing  the  First 
l^Ru^trste  in  foreign  pay  without  oeing  able  to  gutrd  against  it  by  displacing  him.  (Mad- 
uou  Papers,  volume  2,  page  1159.) 

Mach  has  been  said  in  regard  to  the  common-law  power  of  impeach- 
ments to  show  the  limitations  attending  it  in  England.  I  put  the 
^thority  of  Mr.  Jefferson  against  that  of  the  managers.  In  his  Man- 
^^\j  on  page  284,  he  says : 

The  Lords  may  not  try  a  Commoner  for  a  capital  offense  on  the  ioformation  of  the  King  or 
A  pn?ate  person,  because  the  accused  is  entitlcKl  to  a  trial  by  his  poors  generally  ;  but  on  ac- 
coMtioQ  by  the  House  of  Commons,  they  may  proceed  against  the  delinquent,  of  wbatso- 
tTer  degree  and  whatsoever  be  the  nature  of  the  offense. 
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The  managers  have  argaed  in  sapport  ot  their  theory  that  according 
to  the  English  law  none  bat  official  offenders  are  impeachable.  This 
they  had  to  do  in  order  to  avoid  a  conclusion  which  would  be  fatal  to 
their  argument  But  let  us  not  forget  that  we  are  now  endeavoring  to 
ascertain  the  views  of  the  men  who  fhimed  the  Constitution  respecting 
the  power  of  impeachment  in  England.  No  safer  authority  can  be  looked 
to  than  Mr.  Jefferson.  He  was  a  representative  man  of  his  age  and 
country,  and  we  may  confidently  affirm  that  his  opinion  in  regard  to  the 
nature  of  the  English  power  of  impeachment  was  not  different  from 
those  of  the  great  men  who  framed  the  Constitution.  He  has  left  us  a 
Manual  of  the  Parliamentary  Law  of  Great  Britain  which  is  a  text-book 
in  both  houses  of  Congress.  It  is  referred  to  as  a  standard  authority 
in  cases  of  doubt  arising  under  that  law.  Why  should  we  refuse  to  ac- 
cept his  clear  statement  of  the  English  power  of  impeachment  while  we 
yield  implicit  faith  to  all  the  rest  of  his  opinions  tipon  the  subject  of  par- 
liamentary law  ?  Impeachment  in  England  has  always  been  governed 
by  the  law  of  Parliament,  and  we  can  no  more  disregard  the  authority 
of  this  great  man  upon  the  question  now  under  consideration  than  we 
can  his  equally-correct  explanation  of  the  "previous  question"  and  its 
uses  in  the  House  of  Commons. 

Mr.  Jefferson  tells  us  plainly  that  on  accusation  by  the  House  of  Com- 
mons by  impeachment  they  may  proceed  against  the  delinquent,  of 
whatsoever  degree  and  whatsoever  be  the  nature  of  his  offense.  This 
authority  refutes  the  doctrine  of  the  managers  that  none  but  official 
offenders  are  impeachable  in  England.  True  it  may  be  that  this  des- 
potic power  has  not  in  modem  times  been  put  in  force  against  individ- 
uals, but  we  are  not  interested  so  much  in  ascertaining  what  Parliament 
has  done  as  what  it  may  do  in  exercising  the  power  of  impeachment. 

The  Senator  from  Delaware  alluded  to  the  fact  that  Mr.  Justice  Black- 
stone's  Commentaries  were  familiar  to  the  framers  of  our  Constitution, 
and  that  the  law  of  England,  as  laid  down  by  that  great  writer,  was 
well  understood  in  this  country  at  the  time  of  our  Revolution.  All  this 
is  true,  and  yet  no  argument  can  be  drawn  from  it  in  sapport  of  the 
jurisdiction  claimed  in  this  case.  If  the  men  of  the  Revolution  had  fol- 
lowed the  teaching  of  Blackstoue  they  never  would  have  resisted  the 
august  authority  of  Parliament,  which  that  great  lawyer  had  taught 
them  was  competent  to  legislate  for  the  colonies  without  their  consent. 
Have  we  any  more  reason  to  think  that  the  framers  of  the  Constitution 
accepted  Blackstone's  doctrines  of  impeachment  than  for  believing  that 
his  opinions  respecting  the  power  of  Parliament  to  make  laws  for  Vir- 
ginia and  Massachusetts  were  regarded  as  sound,  pure,  and  correct! 

Blackstone  is  excellent  authority  ux>on  nearly  all  questions  which  he 
has  discussed  ;  but  there  are  some  matters  which  he  has  presented  to  us 
which  can  only  excite  our  abhorrence.  His  personal  example  as  a  guard- 
ian of  the  rights  of  the  people  cannot  certainly  command  a<lmiration.  He 
wrote  a  great  book,  which  will  live  forever  as  a  monument  of  his  genius, 
learning,  and  industry ;  but  during  his  short  career  as  a  statesman  in 
Parliament  he  showed  by  a  base  desertion  of  his  own  principles  that  the 
most  enlightened  understanding  ever  given  to  man  was  not  capable  of 
resisting  the  influence  of  party  and  power  when  called  upon  to  decide 
between  the  rights  of  the  subject  and  the  unwarranted  pretensions  of  the 
Crown.  Well  might  Junius  have  said  to  him,  when  speaking  of  his  ac- 
tion in  the  case  of  Mr.  Wilkes : 

Yonr  learning^  onf^ht  to  teach  jon,  mj  lord,  that  laws  are  intended  to  g;uard  against  what 
men  may  do,  and  not  what  they  will  do. 

It  is  evident  from  the  course  of  the  argument  in  sapport  of  jurisdiction 
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in  this  case^  tbat  the  power  claimed  for  the  Senate  must  be  derived  from 
tbe  second  section  of  the  first  article  of  the  Constitution^  or  it  cannot  be 
foQDd  at  all.  1  have  endeavored  to  show  th^t  this  provision  of  the  Con- 
stitution is  not  the  sonrce  of  jurisdiction  in  cases  of  impeachment,  and  that 
all  cor  power  in  such  cases  mast  be  derived  from  the  foarth  section  of 
the  second  article,  which  confines  oar  jurisdiction  to  the  President,  Vice- 
President,  and  all  civil  officers  of  the  United  Stiites.  The  construction 
for  which  1  contend,  while  consistent  with  the  true  theory  of  the  Federal 
Government,  gives  effect  to  ever>'  provision  of  tbe  Constitution  on  the 
subject  of  impeachment 

It  leaves  to  the  House  of  Bepresentatives  the  sole  power  of  originating 
and  prosecuting  the  charges  or  accusation.  It  gives  to  the  Senate  the 
sole  power  of  trial  and  judgment,  but  it  limits  the  power  of  impeach- 
ment, hke  the  judicial  and  every  other  power  in  the  Constitution,  to  the 
expressly-enumerated  cases  prescribed  in  the  fourth  section  of  the  second 
article.  This  section  confines  our  power  to  the  President,  YicePresi- 
dent,  and  all  civil  officers  of  the  United  States,  and  provides  for  their 
removal  from  office  on  conviction  of  the  offenses  designated  in  it. 

But  it  is  contended  tbat  this  is  not  the  true  construction  of  the  fourth 
fection;  that  the  object  of  this  provision  was  to  make  removal  from 
office  imperative  on  the  Senate,  as  before  stated  in  my  argument  In 
other  words,  this  is  the  judgment  clause,  so  far  as  removal  from  office  is 
coDcemed. 

But  we  have  been  told  that  there  is  another  judgment  clause  in  the 
Constitution  relating  to  the  same  subject  I  refer  to  the  seventh  clause 
of  section  3,  article  1,  of  the  Constitution,  which  is  as  follows : 

Jndfmeat  in  cases  of  impeachment  shall  sot  extend  further  than  to  remoral  from  office, 
md  disqualification  to  hola  and  enjoy  an/  office  of  honor,  trust,  or  profit  nnder  the  United 

States. 

This  clause  has  had  great  weight  in  the  argument  in  favor  of  jurisdic- 
tion, because  it  permits  tbe  Senate  to  disqualify  the  offender.  The  Con- 
stitatioo  first  provides  what  body  should  prefer  the  charge :  then  it  pro- 
vides the  tribunal  which  shall  try  it,  the  persons  who  shall  oe  subject  to 
impeachment,  and  tbe  judgment  which  shall  be  rendered  in  case  of  con- 
yictioD.  By  construing  the  fourth  section  of  the  second  article  as  a 
jodgment  instead  of  a  jurisdictional  clause,  you  destroy  tbe  harmony 
and  logic  of  this  arrangement. 

Bat  if  this  provision  was  only  intended  as  a  judgment  clause,  why  did 
Qot  the  framers  of  tbe  Constitution  incorporate  into  it  all  tbat  they  in- 
tended to  say  upon  the  subject  of  judgments  in  cases  of  impeachment  f 
They  pat  into  the  Constitution  a  distinct  clause  relating  to  judgments 
io  soch  cases,  and  in  it  they  provided  for  tbe  same  removal  from  office 
which  it  is  contended  the  fourth  section  of  the  second  article  was  in- 
tended only  to  secura  A  statement  of  this  proposition  is  enough  to 
show  that  the  construction  contended  for  by  tbe  managers  cannot  be 
correct 

The  people,  we  are  told,  will  not  allow  this  power  to  be  employed  for 
oppressions.  Sir,  my  limited  reading  has  taught  me  to  look  for  securi- 
ties for  our  liberties  to  a  very  different  quarter.  '*  Put  not  your  trust  in 
princes''  is  a  maxim  which  will  apply  to  all  men  in  power.  If  this 
^gnment  is  good  at  all,  it  only  proves  tbat  there  is  no  necessity  for  any 
^^strictions  on  public  authority.  But  have  we  not  examples  enough  to 
^ow  OS  that  the  weakest  and  most  unreliable  security  against  oppression 
IS  the  supposed  justice  and  moderation  of  public  men  ? 

Some  of  tbe  greatest  and  purest  men  that  ever  lif^  in  this  country 
^ere  charged  with  having  committed  oppression.    Judge  Chase  was  an 
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(1  a  pure  man.  No  charge  of  corraption  was  ever  brOagbt  to  his 
3till  we  are  told  that  he  waa  a  judicial  tyrant,  and  that  the  liber- 
:he  citizens  were  no1)  safe  in  his  hands.  General  Jackson  was  the 
of  the  pure.  His  uprightness  and  honor  were  never  questioned. 
t  he  did  not  escape  the  imputation  of  having  disregarded  the 
Go  back  to  1798,  and  look  at  the  policy  of-oppession  which  wag 
Augurated  undpr  the  alien  and  sedition  laws,  and  by  the  greatest 
rest  men  of  that  day. 

to  the  case  of  Matthew  Lyon,  of  Vermont,  a  member  of  Congress, 
'  a  mild  criticism  on  the  policy  of  men  in  power  was  thi-own  into 
jy  a  judge  of  the  Supreme  Court  and  sabjected  to  a  heavy  fine, 
ngbt  the  liberty  of  speech  and  of  the  press  was  safe  in  the 
of  those  who  had  undertakeu  to  uphold  the  Constitution!  But 
zed  his  folly  in  the  darkness  of  his  dungeon  and  by  the  clinking 
halna.  The  nefarious  law  under  which  that  innocent  man  suf 
rasadvocatcd  in  Congress  and  maintained  before  the  country  by 
f  same  arguments  which  have  been  used  in  support  of  the  com' 
r  power  of  impeachment;  andladoptheteaspartof  my  argument 
Mh  of  Mr.  Otis  in  1798,  to  show  that  tbedoctrine  I  am  now  combat 
the  same  which  be  then  advocated,  in  order  to  muzzle  the  press 
IT  tbe  months  of  the  people.  He  said  emphatically  that  the  com. 
V  of  England  might  be  looked  to  for  the  purpose  of  ascertaining 
ining  of  impeacbmeut,  and  in  almost  tbe  same  breath  contended 
)  same  law  relating  to  libels  was  part  of  tbe  jnrisprudenue  of  the 

States. 

h^ideut,  the  more  I  reflect  upon  the  character  of  this  common- 
isdiction  the  more  I  am  shocked  at  it.  All  tbe  caution  and 
i  language  of  the  managers  cannot  keep  it  within  limits  whicli 
i  or  reasonable.    Mr.  Manager  Hoar  says,  on  page  17  of  his  argu- 

iM  settled  tliat  all  HbuseJ  of  official  [rust  are  impeacbable  in  Parliament.  At  com. 
there  U  no  limit  as  to  person ;  there  Is  no  limit  as  to  time :  then  la  no  restriction 
character  of  the  punishment,  aave  the  discretion  of  the  two  hanaei. 

lower  is  here  fairly  stated.  Will  Senators  answer  me  what  is 
trust  within  the  meaning  of  the  British  law  T  Was  it  not  asserted 
logs's  trial  that  any  dereliction  of  duty  which  affected  even  re- 
tbe  honor  or  the  interests  of  the  empire  came  within  the  jorisdic- 
Parliament  t  Do  you  not  remember  that  Hastings  claimed  that 
not  subject  to  impeachment  because  he  was  an  officer  of  a  chart - 
mpany  whose  rights  and  privileges  were  distinct  from  those  of 
wn  1  He  was  a  servant  of  a  company  of  merchants,  to  whose 
privileges  were  added  powers  of  government.  He  was  not  ap- 
or  commissioned  by  the  Crown,  and  all  his  actions  in  ludin  were 
ad  by  the  company  which  invested  him  with  jrower. 
ak  of  this  To  show  that  all  persons  in  any  way  connected  with 
nterests,  whether  their  power  emanate  from  the  government  or 
I  Bobject  to  impeachment  in  England.  Sow,  it  is  said  that  the 
iver  of  impeachment  delegated  by  the  people  of  the  United  States 
tenate  and  House  of  Bepresentatives  is  to  be  regarded  in  the 
gbt  as  all  other  positive  grants  of  authority  to  this  Government, 
le  as  the  power  to  make  war,  coin  money,  &c.  The  power  of  im- 
ent  in  England  is co  extensive  with  the  wholeempire,  and  reache.'t 
fioer  connected  with  the  ptibltc  service,  whether  local  or  colonial, 
power  has,  as  is  claimed,  been  delegated  to  the  United  States, 
Q  tbe  States 'exercise  any  part  of  it  1  Tbe  power  to  regulate  com- 
the  power  to  make  war,  the  power  to  coin  money,  and  tbe  sole 


TRUL  OP  WILLIAM   W.   BELKNAP.  443 

power  of  impeachment  are  all  vested  in  this  Govemment.  If  this  power 
is  not  to  be  confined  to  oflQcers  of  the  United  States,  as  we  contend,  ac- 
cording to  the  fourth  section  of  the  second  article  of  the  Gonstitation, 
why  may  it  not  be  made  to  operate  open  the  officers  of  States  the  same 
as  the  English  power  upon  the  officers  of  the  East  India  Company  or 
those  of  the  government  of  Canada  f 

Do  not  the  governors  and  officers  of  States  owe  as  much  to  this  Gov- 
ernment as  Hastings  did  to  that  of  Great  Britain  f  All  State  officers 
are  obliged  to  take  an  oath  to  support  the  Constitution  of  the  United 
States,  and  the  violation  of  such  an  obligation  on  the  part  of  a  public 
officer  is  just  as  much  impeachable  as  any  offense  that  can  be  mentioned. 
What  reasons  can  be  given  for  making  a  distinction  between  the  sole 
power  to  make  war  and  raise  armies  and  the  sole  power  of  impeachment 
as  it  exists  in  England  f  The  States  cannot  make  war,  raise  armies,  or 
regulate  commerce.  Whyf  Because  these  powers  are  delegated  to 
Congress.  But  the  sole  power  of  impeachment  is  given  to  the  same 
bodies  in  language  equally  as  broad  as  in  the  other  cases.  Why  will 
not  the  same  rule  of  construction  apply  to  both  f  The  governors  and 
other  officers  of  States  may  violate  the  Constitution  of  the  United  States 
as  well  as  offiR^ers  of  the  General  Government  The  Constitution  of  the 
UnioD  makes  it  the  duty  of  the  executive  of  a  State,  upon  demand  of 
another  executive,  to  deliver  up  a  fugitive  from  justice.  If  this  duty  is 
violated,  why  may  not  the  officer  be  impeached  by  Congress,  according 
to  English  precedents  f 

A  governor  of  a  State  may  commit  treason  against  the  United  States. 
Sorely  that  would  be  an  impeachable  offense.  Why  not  remove  him  T 
Bot  I  know  it  will  be  said  that  the  power  of  impeachment  in  the  Consti- 
tution of  the  United  States  must  be  confined  to  officers  of  the  United 
States.  But  why  restrict  the  power  here  more  than  in  England  t  No 
f^ason  or  argument  can  be  made  or  assigned  for  such  restriction  that  is 
Dot  derived  from  the  fourth  section  of  the  second  article  of  the  Constitu- 
tion, which  confines  this  power  to  civil  officers  of  the  United  States.  I 
nave  always  thought  that  any  power  which  Judge  Story  said  did  not 
belong  to  the  General  Government  no  one  could  prove  to  exist.  No 
nian  who  reads  his  views  upon  the  subject  now  uuder  consideration  can 
^bt  for  one  moment  how  he  would  have  decided  the  question  if  it  had 
own  before  him  as  a  judge.  Mr.  Curtis,  in  his  Commentaries,  speaks 
<>Qt ex];v&^Uy.    He  says: 

^peacbment  is  not  neeeflsarily  a  trial  for  crime ;  its  purposes  lie  wholly  bojond  the  pet  al- 
^  ot  the  statato  or  customary  law ;  it  is  a  proceeding^  to  ascertain  whether  cAWio  exists  for 
'snoring  a  public  officer  from  office. 

^^  says  that  such  cause  of  removal  may  exist  where  no  offense  against 
public  law  has  been  committed,  and  instances  imbecility  and  maladmin- 
^^tion  as  crimes  of  removal.    (Curtis  on  the  Constitution,  page  360.) 

-^at  careful  writer,  Chancellor  Kent,  speaking  of  impeachment,  says  : 

b?  tK  ^^^*°*»  Vice-President,  and  all  ciril  officers  of  the  United  States  may  be  impeached 
^tbe  House  of  Representatives  for  treason,  bril>ery,  and  other  hifrh  crimei*  andTmisde- 
'^^Qors,  and,  upon  conviction  by  the  Senate,  removed  from  office.  ( 1  Rentes  Commenta- 
Hl>age3e2.) 

Is  it  not  plain  that  this  great  discriminating  lawyer  looked  only  to  the 
fourth  section  of  the  second  article  of  the  Constitution  as  the  source  of 
this  pO(wer  f 

jnthe  same  work  he  discusses  at  great  length  the  common-law  juris- 
diction of  the  courts  of  the  United  States,  but  it  never  occurred  to  him 
twt  th(ire  was  such  a  thing  under  our  Constitution  as  common-law  juris- 
Won/in  cases  of  impeachment. 
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Mr.  President,  it  cannot  be  forgotten  tbat  this  Government,  when  iirst 
put  in  operation,  was  regarded  as  an  experiment.  It  was  watched  over 
with  great  anxiety  by  its  friends,  and  elicited  the  most  gloomy  forebod- 
ings from  its  enemies.  Some  thought  it  had  too  much  power ;  others 
that  it  had  too  little.  Bat  there  was  a  little  band  of  patriots  and  states- 
men who  fondly  imagined  that  it  was  the  most  perfect  institation  of  the 
kind  that  had  ever  been  created.  Those  m^i  were  not  admirers  of  Eng- 
land or  of  English  government.  They  thoaght  and  felt  tbat  the  refine- 
ments and  tyranny  of  the  feudal  system  were  not  well  adapted  to  the 
free  spirit  of  America.  They  favored  strict  limitations  on  all  powers 
which  touched  the  liberty,  life,  or  property  of  the  citizen.  They  were 
for  freedom  regulated  by  law ;  but  they  cherished  a  fierce  enmity  asainst 
all  undefined  power.  Foremost  among  these  stood  Jefferson  and  Madi- 
son. The  one  had  breathed  into  the  Declaration  of  Independence  the 
spirit  of  the  purest  liberty.  The  other  carried  it  down  as  Franklin  did 
the  lightning  of  heaven — applied  it  to  practical  purposes  by  making  it 
the  foundation  of  a  written  constitution.  When  the  fortunes  of  party 
had  placed  the  noble  work  of  these  great  founders  of  our  Constitution 
in  hands  which  they  considered  unfriendly  to  its  principles,  they  watched 
over  its  convulsive  and  irregular  operations  with  the  samg  care  and  so- 
licitude that  the  most  devoted  parent  would  watch  the  progress  of  dis- 
ease when  it  seizes  the  health  and  vigor  of  his  ofispring. 

In  1798,  when  the  same  claim  of  power  in  cases  of  impeachment  which 
is  set  up  to-day  was  asserted,  the  subject  attracted  the  noti^  of  Jeffer- 
son and  Madison.  This  common-law  doctrine  of  impeachment  put  forth 
at  that  day,  and  now  resuscitated,  was  denounced  by  Madison  as  the 
most  extravagant  foUyof  the  period.  The  correspondence  is  here  be- 
fore me,  and  I  will  read  it  for  uie  information  of  the  Senate  j  and  I  be- 
lieve that  the  conclusion  at  which  I  have  arrived^  which  denies  jurisdic- 
tion in  this  case,  is  in  strict  accordance  with  the  principles  of  those  dis- 
tinguished men,  and  is  the  true  constitutional  doctrine  on  the  subject. 

This  correspondence  has  reference  to  the  trial  of  Senator  Blount — the 
first  case  of  impeachment  which  occurred  under  our  Constitution.  I 
stated  that  this  tnal  took  place  in  the  era  of  the  alien  and  sedition  laws. 
The  Federal  party  was  in  power.  The  managers  in  that  case  contended 
for  a  like  construction  of  the  Constitution  to  that  which  the  present  man- 
agers contend  for. 

It  was  then  insisted,  as  it  is  now,  that  thfi-^urth  sectioo  of  the  second 
article  of  the  Constitution  was  not  the.source  of  jurisdiction,  but"that 
the  second  section  of  the  first  article  conferred  upon  the  Senate  a^d 
House  the  common-law  power  of  impeachment. 

There  is,  however,  a  great  difference,  in  one  respect,  between  the  argi - 
meuts  of  the  managers  in  the  Blount  case  and  the  arguments  her' . 
There  it  was  admitted  that  the  common-law  power  of  impeachment  con- 
tended for  extended  to  all  persons  and  all  officers,  State  and  Federal. 
Here  it  is  denied  that  it  can  be  extended  to  private  persons,  but  prop«arly 
applies  only  to  official  offenses.  But  is  there  not  in  this  very  differ«ence 
of  opinion  respecting  this  power  enough  to  iuduce  us  to  disregard  both 
it  and  its  source  t  This  shows  the  danger  of  relying  upon  construction 
in  cases  like  this. 

The  managers  in  1798  stated,  I  think,  the  true  common-law  dotetrine, 
and  they  claimed  for  this  Government  nothing  but  what  was  included  in 
it,  as  they  understood  the  English  law.  But  the  present  managers, 
looking  to  the  very  same  provision  of  the  Constitution  for  jurijdict ion 
which  the  former  did,  in  deference,  I  suppose,  to  the  advanced  spirit  of 
the  age,  tell  us  that  the  common  law  has  alwa^^s  limited  impeachments 
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to  official  crime.  The  letter  of  Mr.  Madison  which  I  will  now  read  al- 
ludes to  the  claim  of  power  set  np  by  the  managers  in  Blount's  case,  and 
I  have  shown  that  the  very  same  provision  of  the  Coustitntion  was  in- 
voked to  sustain  it  which  is  relied  npou  by  the  managers  here.  Still, 
Mr.  Madison  characterizes  the  claim  of  power  set  np  in  1798  *^  as  the 
most  extravagant  novelty  yet  broached  "  by  that  party  which  carried 
through  Congress  in  the  same  year  the  alien  and  sedition  laws.  Here  is 
his  letter  to  Thomas  Jefferson :. 

March  4,  ]79d. 

Dear  Sir:  Mr. Tazewell's  speech  is  really  an  able  one  in  defense  of  his  proposition  to 
sasociate  juries  with  the  Senate  in  case  of  impeachment.  His  views  of  the  subject  are  so 
Dew  to  me  that  I  ought  not  to  decide  on  them  without  more  examination  than  I  hare  had 
tiflw  for.  Mj  impression  has  always  been  that  impeachments  were  somewhat  $mi  gemeri$, 
aod  exclude  the  ose  of  jories.  The  terms  of  the  amendment  to  the  Constitution  are  indeed 
strong,  and  Mr.  T.,  has  given  them,  as  the  French  say,  all  their  lH$tre,  But  it  is  at  least 
questionable  whether  an  application  of  that  amendment  to  the  case  of  impeachments  would 
not  posh  his  doctrine  further  than  he  himself  wonld  be  disposed  to  follow  it. 

It  would  seem,  also,  that  the  rseeryation  of  an  ordinary  trial  by  a  jury  must  strongly  im> 
ply  that  an  impeachment  was  not  to  be  a  trial  by  jury. 

As  removal  and  disqualification,  the  ijunishments  within  the  impeaching  jurisdiction,  were 
chiefly  intended  for  offices  in  the  executive  line,  would  it  not  also  be  difficult  to  exclude  ex- 
ecutive influence  from  the  choice  of  juries  T  or  would  juries  armed  with  the  impeaching 
power  and  under  ihe  influence  of  aa  unimpeachable  tribunal,  be  lesa  formidable  than  the 
power  as  hitherto  understood  to  be  modified  f 

The  universality  of  this  power  is  the  moet  extravagant  novelty  that  has  beenyet  broached, 
especially  coming  from  a  ouarter  that  denies  the  impeachability  of  a  Senator.  Hardy  as  these 
mnovators  are,  I  cannot  believe  they  will  venture  yet  to  hold  this  inconsistent  and  insult- 
iog  language  to  the  public  If  the  conduct  and  sentiments  of  the  Senate  on  some  occasions 
were  to  be  regarded  as  the  natural  and  permanent  fruit  of  the  institution,  they  ought  to  pro- 
dace  not  only  disgust,  but  despair,  in  all  who  are  really  attached  to  free  government.  But 
I  cannot  help  ascribing  some  part  of  the  evil  to  personal  characters,  and  a  great  deal  of  it 
to  the  present  spirit  of  the  constituents  of  the  Senate. 

Whmver  the  State  legislatures  rasome  the  tone  natural  to  them,  it  will  probably  be  seen 
that  the  tone  of  their  representatives  will  vary  also.  If  it  should  not,  the  inference  will  then 
be  unavoidable  that  the  present  constitution  of  the  Senate  is  at  war  with  the  public  liberty. 

A.  few  of  the  grave  incoasistencies  resaltiag  from  the  argaments  of 
the  managers  I  will  now  enamerate: 

First  We  are  told  that  oar  jarisdiction  is  derived  from  the  second 
section  of  the  first  article  of  the  Gonstitation. 

Second.  That  it  is  to  be  governed  only  by  the  limitations  attending 
the  exercise  of  the  impeaching  power  in  England,  namely,  official 
offenses. 

Third*  That  the  fonrth  section  of  the  second  article  of  the  Gonstitu- 
tioD  is  not  a  limitation  upon  the  power  of  impeachment,  bat  only  a  man- 
datory provision  to  compel  the  Senate  to  remove  the  officers  therein 
oamel'when  convicted. 

According  to  this  argument,  the  broad  power  of  impeachment  exists 
Qnder  oar  Gonstitation  the  same  as  in  England.  Therefore  all  officers 
of  every  description,  high  and  low,  State  and  manioipal,  are  sabject  to 
this  power,  becaase  they  are  sabject  in  England. 

2.  The  power  of  removal  given  in  the  foarth  section  of  the  second 
^cle  can  only  operate  on  the  class  of  officers  named  in  it,  all  civil  offi- 
<^^  of  the  United  States;  bat  every  other  description,  naval  and  mill- 
^,  &c.,  State  and  manicipal,  do  not  come  aader  the  provisions  of  this 
^tioD,  and  they  may  be  d^lt  with  according  to  a  different  role.  If 
they  are  convicted  of  treason  or  bribery,  the  Senate  is  not  compelled  to 
remove  them,  bat  may  censnre  them  and  let  them  go  their  way  and  sin 
no  more. 

Again,  the  crimes,  treason,  bribery,  and  high  crimes  and  misdemean- 
ors, specified  in  the  foarth  section  of  the  second  article,  cannot,  accord- 
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argamenf,  be  regarded  except  for  tUe  purpose  of  I'uruiBfaing 
r  tbe  simple  reiuoval  of  civil  o£Scersoftbe  United  Stateti.  In 
laes  we  are  uot  Ixtund  to  look  to  the  GoDstitation  for  the 
lich  will  jnstif;  impeachmeats,  but  mast  be  guided  by  the 
theories  of  tbe  common  law.  Heace  we  have  two  diSereut 
;t  rules  made  applicable  to  peraons  Bobject  to  impeachmeQt 
UonstilutioD. 

ise  of  a  civil  oflQcer,  whose  removal  jb  imperative  when  con- 
'eason  or  bribery,  the  ConstitutioQ  has  placed  some  limitatioua 
ower  of  removal.  Id  the  case  of  a  naval  or  military  ofQcer, 
a  or  RepreBetitatives,  all  of  whom  are  within  the  commoQ-law 
npeacbmeut,  and  beyond  the  protection  of  the  fourth  section 
>a<l  article,  they  are  at  the  absolute  mercy  of  the  impeaching 
may  be  dealt  with  at  the  discretion  of  the  Senate  and  tbe 
bese  con  elusion  B  are  inevitable  from  the  argumeuts  of  the 
and  to  this  doctrine  I  never  will  subscribe, 
ident,  if  tliere  was  no  other  argument  against  the  exercise  ol 
rous  jurisdiction  than  that  which  is  founded  upou  the  absence 
precedent  to  sustain  it,  that  argument  would  be  sufficient  foi 
)  have  arisen  in  our  history  which  called  for  the  exercise  of 
.  Why  was  it  not  put  in  practice  t  From  the  origin  of  the 
it  until  the  present  hour  not  a  single  instance  can  be  shown 
sachmeut  of  an  ofiHcer  after  he  left  office.  Does  not  thia 
a  coDstruction  of  the  Constitution  I    And  why  should  a  con- 

0  long  acquiesced  in  be  departed  from  now  1 

ager  Hoar  says  that  this  Government  has  do  securities  to 
)'.  I  say,  sir,  that  tbe  greatest  danger  to  which  tbe  G^overn- 
posed  is  in  the  gradnal  usurpation  of  powers  uot  delegated  to 
joplfl  have  been  made  so  familiar  with  excesses  of  authority 
leem  indisposed  to  question  for  a  moment  the  power  of  the 
it  to  do  whatever  it  pleases.  Placed  here  as  a  judge  in  a  case 
r  criminal,  with  a  special  oath  resting  upon  my  conscience  to 
onstitution  as  I  understand  it,  I  shall  not  consider  for  ooe 
lat  tbe  world  may  think  of  the  judgment  I  now  give.  My 
ly  be  founded  ia  error.  I  claim  no  iufallibility  for  my  jadg- 
ifter  the  most  patient  and  anxious  consideration  of  this  great 
fter  looking  for  light  to  guide  my  poor  undergtauding  in 
ter  where  I  thought  it  could  be  foimd,  and  with  no  feeling  of 

prejudice,  I  unhesitatingly  nay  that  in  my  opinion  the  Senate 
>  high  court  of  impeachment  has  no  jurisdiction  under  the  Oon- 
'  this  case. 

insensible  of  the  greatness  of  this  occasion  or  of  the  imp<n'- 
ving  safeguards  to  secare  the  interests  of  the  people;  neither 
erent  to  the  great  danger  of  resorting  to  the  exercise  of  loose 
e  powers,  however  desirable  they  may  be.  I  cannot  forget 
under  a  Oovemment  which  rests  upou  the  broad  foundation 
rights;  that  I  am  in  the  councils  of  a  country  where  the  people 
erful  as  well  as  all  just,  and  that  the  surest  guarantee  for  tbe 
nd  purity  of  our  public  administrations  is  to  be  found  in  the 
houeety  of  those  whose  interests  alone  are  involved  in  their 

1  and  elevation.  Kor  am  I  able  to  see  that  those  maxima  and 
rhich  were  made  to  curb  the  power  of  royalty  and  hereditary 
re  any  application  to  a  government  in  which  all  offices  are  de- 
the  people,  and  all  but  the  judicial  are  subject  to  the  control 
am  uot  unmindful  of  the  fact  that  even  in  the  purer  and  bet- 
tbe  liepublic  the  people  were  conversant  with  the  dangers  to 
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be  apprehended  from  corrupt  officials.  Bat  I  canDot  banish  from  my  rec- 
ollection what  the  history  of  all  past  times  has  engraven  apou  my  mind^ 
that  in  providing  secarities  against  the  inroads  of  official  criminals  such 
an  end  is  dearly  purchased  when  it  is  reached  by  a  sacrifice  of  the  liber- 
ties of  the  people. 


OPINION  OF  ME.  BOGY. 

Delivered  May  27, 1876. 

Mr.  Bogy.  Mr.  President,  it  was  not  my  intention  at  the  beginning 
of  this  discussion  to  say  anything.  On  the  contrary,  I  had  decided  to 
give  a  silent  vote.  And  I  would  not  now  alter  this  purpose  if  I  had  not 
become  satisfied  from  what  has  been  said  by  certain  Senators  during  the 
course  of  the  debate  that  in  this  preliminary  question  of  jurisdiction  was 
involved  virtually  the  decision  of  the  greater  question  whether  the 
party  impeached  was  guilty  or  not  guilty.  This  being  so,  and  viewing 
the  subject  as  one  of  the  most  important  which  can  be  presented  to  the 
decision  of  the  Senate,  I  feel  it  to  be  my  duty  to  give  the  reasons  which 
control  my  vote.  What  we  decide — indeed,  what  we  say  in  this  discus- 
doD,  although  only  one  of  jurisdiction — will  be  looked  to  as  a  precedent, 
and  qaoted  in  after  times.  The  question  cannot  be  said  to  be  entirely 
new,  yet  it  is  the  first  time  it  has  been  presented  to  this  body  for  decis- 
ion. As  it  is  the  first  time  so  it  may  be,  perhaps,  the  last.  We  are  now 
to  decide  whether  the  impeachment  of  anybody,  whether  in  office  or 
cot  of  office,  whether  a  civil  officer  or  not,  can  ever  hereafter  be  tried. 
We  are  now  called  upon  to  pass  on  the  question  whether  there  is  such  a 
remedy  provided  by  the  Constitution  to  check  and  arrest  official  corrup- 
tion. I  do  not  wish  to  state  the  question  too  broadly.  I  desire  to  be 
correct.  Although  not  attaching  any  particular  importance  to  my  opin- 
ions as  an  individual,  I  am  not  unmindful  of  the  fact  that  the  opinions 
of  each  and  all  of  us  will  be  quoted  hereafter.  We  must  not  forget 
that  we  are  Senators,  and  that  the  seats  we  now  occupy  will  be  occu- 
pied by  others  when  we  shall  have  left  them.  Upon  us  the  Constitution 
bas  devolved  the  decision  of  this  question,  and  as  already  stated  it  will 
to  a  great  extent  be  final.  At  great  length,  and  I  may  say  with  great 
ability,  has  it  been  discussed.  It  will  not  be  my  purpose  to  follow  the 
example  set  before  me  by  several  Senators.  My  intention  Is  to  be  brief. 
1  do  not  attach  any  importance  to  the  large  number  of  impeachments 
and  political  trials  which  took  place  some  five  hundred  years  ago  in 
England  under  the  reigns  of  John,  Henry  III,  and  Edward  I.  All  men 
at  all  acquainted  with  history  know  the  political  condition  of  that  coun- 
try during  that  period;  an  endless  contest  for  mastery  between  the 
nobility,  headed  by  the  great  barons,  and  the  King,  both  parties  being 
compelled  to  introduce  as  much  foreign  influence  as  possible  as  help  in 
tbe  contest.  The  King  was  surrounded  with  foreigners  from  France, 
Italy,  and  Spain ;  and  on  their  side  the  barons  had  their  foreign  merce- 
naries and  secret  foreign  auxiliaries.  In  fine,  the  result  was  that  inter- 
nal confusion  and  disorder  were  the  order  of  the  day.  Parliament  was 
gradaally  assuming  form,  shape,  and  power.  Elections  were  yet,  how- 
ever, irregular,  and  partook  largely  of  the  condition  of  the  political  dis- 
order. Faction  necessarily  rul^,  and  the  faction  in  power  did  not  hes- 
itate to  bring  to  trial  its  adversaries.  Hence  history  records  many 
bloody  trials,  the  shame  and  disgrace  of  this  period  of  English  history. 
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Senators  have  argued  that  these  trials  were,  however,  sanctioned  by 
the  common  law,  and  that  if  we  admit  that  the  common  law  was  intro- 
duced into  the  Constitntion  by  the  provision  in  relation  to  impeachment, 
that  we  not  only  sanction  these  bloody  and  shameful  trials,  but  that  we 
thereby  authorize  the  same  in  this  country  at  this  day.  I  must  say,  Mr. 
President,  that  such  arguments  took  me  by  surprise.  Xo  one  contends 
that  the  common  law  is  a  part  and  parcel  of  the  law  of  the  Constitution 
in  the  sense  that  it  is  a  part  and  underlies  the  system  of  the  States.  The 
States  existed  before  the  Constitution,  and  the  English  colonists  brought 
with  them  from  their  mother  country  the  common  law  and  implanted 
it  into  the  colonies,  and  hence  this  old  common  law  permeates  the  sys- 
tems of  the  States.  But  the  Constitution  was  an  instrument  made  by 
the  States  for  a  definite  purpose,  and  with  certain  defined  powers.  The 
common  law  is  not  a  part  of  the  Constitution  unless  it  is  put  there  by 
express  provision.  And  when  this  is  so,  it  is  subject  to  all  the  limita- 
tions of  the  Constitution. 

The  second  section  of  article  1  says  the  House  of  Bepresentatives 
shall  have  the  sole  power  of  impeachment. 

The  first  question  which  necessarily  presents  itself  to  the  mind  is, 
what  is  impeachment  f  and  how  can  the  question  be  answered  without 
going  to  the  common  law  for  the  exposition ;  it  being  the  fountain,  the 
great  head-source  from  whence  all  our  system  flows  f  The  fraihers  of 
the  Constitution  were  the  sons  and  descendants  of  Englishmen,  the 
only  €ountry  up  to  that  day  that  had  made  any  decided  advance  toward 
liberty  and  a  government  of  regulated  powers.  For  although  it  is  true 
that  there  was  not  and  is  not  now  a  written  constitution  in  England, 
yet  it  had  at  that  day,  and  had  had  for  centuries  before,  its  great  Magna 
Charta  and  other  well-defined  and  well-secured  privileges,  all  tending  to 
a  well-regulated  system  of  free  government.  Although  it  was  a  mon- 
archy and  had  its  nobility,  nevertheless  it  was  in  advance  of  the  other 
countries  of  Europe  in  securing  to  the  individual  man  his  personal  rights. 
From  the  days  of  Henry  III  to  the  time  of  the  adoption  of  our  Consti- 
tution the  progress  made  in  England  toward  good  government  was  im- 
mense. The  common  law — the  old  customs  and  usages  of  the  primitive 
inhabitants  of  the  island  of  Britain— had  been  molded  and  shaped  by 
the  great  judges  who  at  different  periods  of  time  graced  the  bench,  and 
the  no  less  great  lawyers  who  adorned  its  bar.  Holt,  Bacon,  Coke,  Selden, 
Plowden,  and  hosts  of  others,  bench,  bar,  and  great  publicists,  had  so 
shaped  and  crystallized  those  old  customs  that  at  the  period  of  the  for- 
mation of  our  Constitution  the  old  lex  non  scripta  had  become  lex  scripta. 
There  was  not  a  principle  of  the  common  law  but  what  became  written 
law,  and  the  crimes  and  bloody  trials  which  had  taken  place  in  the  Par- 
liaments of  England  five  hundred  years  before  were  not  possible  at  the 
time  of  the  adoption  of  our  Constitution — no  more  possible  then  than 
now.  In  this  respect  there  has  been  no  progress,  and  perhaps  there 
was  room  for  none.  At  the  time  we  adopted  the  word  "impeachment''  in 
our  Constitution  we  adopted  it  as  it  was  understood  at  that  day  in  Eng- 
land. A  reference  to  the  debates  in  the  convention  will  show  this.  The 
framers  of  the  Constitution  looked  to  no  other  country.  The  word  "  im- 
peachment" is  said  by  Webster,  in  his  dictionary,  to  be  derived  from  the 
French,  and  means  to  hinder,  to  check,  to  prevent ;  yet  its  legal  meaing 
was  given  to  it  by  the  common  law,  as  much  so  as  the  word  "indictment." 
Indeed,  unless  we  go  to  the  common  law  for  its  meaning  and  interpre- 
tation, it  has  no  meaning  at  all,  and  the  power  granted  to  impeach 
would  amount  t6  nothing.  No  rule  of  construction  will  justify  us  in 
saying  this.     The  ability,  the  character,  the  well-known  reputation  of 
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the  great  men  who  framed  onrCoDStitation  forbid  this.  The  object  was 
to  confer  a  power,  and  a  sabstantial  one,  to  protect  the  people  from  cor- 
nipt  officials.  In  England  at  that  day  an  impeachment  was  a  proceeding 
originating  in  the  House  of  Commons  charging  in  proper  form  officiid 
malfeasance.  Who  was  thus  chargeable  is  not  at  this  day  important, 
beyond  the  fact  that  all  civil  officers  gnUty  of  cormption  while  in  office 
were  impeachable.  Whether  military  and  naval  men  were  or  were  not 
is  of  no  coDseqnence.  It  is  enongh  to  know  that  civilians  were  liable  for 
offenses  committed  while  in  office.  Mnch  has  been  said  abont  military 
and  naval  officers  not  being  impeachable.  Abont  this,  I  wish  to  be  dis- 
tinctly understood  as  not  committing  myself.  I  can  see  many  good  rea- 
sons why  the  leaders  of  our  armies  and  the  admirals  of  our  ITavy  should 
be  subject  to  trial  by  impeachment ;  but  desiring  to  be  as  brief  as  possi- 
ble I  will  not  argue  that  point,  and  will  leave  it  an  open  question.  The 
time  may  come  when  it  may  become  most  important. 
Section  2,  first  article  of  the  Constitution,  says: 

The  House  of  Bepresentatives  shall  have  the  sole  power  of  impeachment. 

The  power — the  sole  power.  No  other  body,  no  other  tribunal  has 
that  power ;  and  why  f  Because  the  House  is  the  direct  and  immediate 
body  in  which  the  people  are  represented.  It  is  there  that  they  speak 
their  potential  voice.  It  is  there  that  the  Constitution  gives  to  the  people 
throQgh  their  Bepresentatives  the  power  to  call  to  account  the  guilty 
officer— the  officer  who  has  either  betrayed  his  country,  has  received  a 
bribe,  or  has  been  guilty  of  high  crimes  and  misdemeanors,  affecting  the 
pobiic  welfare  ;  and  I  would  ask,  where  could  a  power  of  this  kind  be 
better  lodged  than  there? 

As  tbe  sole  power  to  impeach  was  given  to  the  people,  acting  through 
theHoase,  the  sole  power  to  try  was  given  to  the  Senate.  If  the  House 
bas  the  power  to  impeach,  it  is  the  duty  of  the  Senate  to  try.  The  limit 
of  power  in  one  is  the  limit  in  the  other.  If  the  House  cannot  im- 
peach, the  Senate  cannot  try ;  and  if  the  House  has  the  right  to  impeach, 
it  is  the  imperative  duty  of  the  Senate  to  try.  For  the  extent  of  this 
power  we  must  necessarily  go  to  the  common  law  as  understood  at  tbe 
time.  We  were  certainly  introducing  an  English  system — well  known 
there,  well  understood,  and  about  which  the  legal  minds  of  that  country 
^  already  much  written. 

It  is  a  significant  fact  that  at  that  very  time  the  most  celebrated  trial 
by  impeachment  known  to  the  world  was  going  on — a  trial  whose  celeb- 
nty  grew  oat  of  the  character  of  the  man  who  was  charged,  the  inter- 
esting country  over  which  he  was  said  to  have  tyrannized,  the  remark- 
able men  engaged  both  in  its  prosecution  and  its  defense — the  trial  of 
Warren  Hastings  was  at  that  very  time  pending  before  the  British  Parlia- 
ment Who  was  Hastings  f  A  Senator  dwelt  at  some  length  on  the 
fdct  that  he  was  not  an  officer  of  the  Crown,  but  of  a  private  company. 
While  it  is  true  that  the  governor-general  of  India  was,  under  certain 
^nditioDs  and  limitations,  appointed  by  the  East  India  Company,  he 
nevertheless  was  an  officer  of  the  British  Empire.  While  the  gains  and 
profits  might  belong  to  the  private  company,  the  sovereignty  of  the  coun- 
^nes  sabjugated  belonged  to  the  Crown.  He  was  or  had  been  a  British 
officer,  and  it  was  as  such  he  was  brought  before  the  House  of  Commons. 
^8  already  stated,  it  is  not  important  in  this  discussion  to  decide  who 
^U  were  or  were  not  liable^  to  impeachment  in  England ;  it  is  sufficient 
^say  that  there  a  civil  officer,  as  was  Warren  Hastings,  was  considered 
liable  to  be  tried.  He  was  acivil  officer  who  had  been  removed  from  office — 
for  he  did  not  resign,  he  was  recalled  and  removed — and  was  impeache  I 
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(lis  return  to  England.  This  great  trial  then  goiug  on  1 
'  raiad  ia  Bufflcieat  to  explain  what  theframers  of  theCoi 
t.  Bat,  in  addition  to  this,  we  have  the  words  of  the  Cot 

am  to  me  that,  when  yon  examine  critically  the  powf 
tch  and  to  try,  the  President  as  well  as  any  other  perso 
is  subject  to  impeachment.  I  have  heard  it  said  dnrin, 
that  as  the  King  iu  Gnglaad  could  not  be  impeached,  s 
in  this  country  was  also  not  impeachable.  To  my  min 
ect.  While  it  is  true  that  in  Eugland  the  King  conid  nc 
for  the  reason  that  his  ofBce  is  hereditary,  and  as  king  h 
!{{  and  is  not  responsible:  therefore  be  could  not  be  triei 
»  beyond  the  reach  of  tae  laW.  But  this  is  not  so  wit 
President.  Here  he  can  do  wrong,  and  for  which  he  i 
lected  by  the  people,  and  not  hereditary.    In  this  coiiDti 

other  officer,  subject  to  the  same  laws  and  equally  n 
erefore  I  am  satisfied  he  is  impeachable  under  the  fin 
n,  as  this  section  provides  that  when  the  President  i 
Justice  shall  preside,  it  must  be  that  it  was  intended  t 
)  one  of  the  officers  thus  liable.  I  see  no  reason  why  h 
liable  to  imjieacbment,  but  very  good  ones  why  he  shoul 
name  of  office  is  mentioned  in  connection  with  a  trial, 
was  subject  to  this  mode  of  trial  the  same  as  any  othc 
;  office.  It  is  said  in  this  first  article  that  judgment  i 
ichuient  shall  not  extond  farther  than  to  removal  froi 
ualj&cation  to  bold  auy  office.  Leaving  it  optional  wit) 
impose  one  or  both  of  those  puuishments,  a  party  coi 

removed  and  not  disqualified,  be  may  be  removed  an< 
'  he  may  be  disqualified  without  being  removed ;  and  if  h 

he  of  course  cannot  be  removed,  it  being  a  question  c 
1  the  Senate  sitting  as  a  court.  I  wish  this  fact  to  be  we 
at  the  Senate  has  an  undoubted  discretion  as  to  the  jud£ 
ler  it  be  consiiiered  a  panishment  or  not  there  is  a  direi 
,  but  whether  it  be  from  my  stand-poiut  makes  no  dififei 
ition  certainly  exists.  Now  if  the  Constitution  had  stoppei 
BT  of  impeachment  would  have  been  complete,  the  power  t 
he  power  to  givejndgment  in  its  discretion  equally  bo,  com 
respect.  But  we  must  not  forget  that  this  remedy  byim 
t  a  great  weapon  placed  in  the  b  auds  of  the  people,  to  he  nse^ 
t',  and  by  them  to  be  em[>loyed  to  clean  the  Augean  stable 
I  manure  of  the  bulls  and  oxen  that  might  be  fonnd  occa 
ic  stables.  Hence  the  further  provision  was  made  (fourtl 
I  article)  that  in  the  event  the  President,  Vice-President 
icer  be  found  guilty,  he  shall  be  removed ;  therefore,  whei 
I  persons  was  in  office,  there  was  no  discretion  as  far  ai 
oncemed ;  evidently  showing  that  there  might  be  a  clas: 
onvicted,  toward  whom  no  discretion  existed,  and  anotbei 
bom  there  was  discretion.  These  two  classes  are,  first,  tbi 
rbile  in  office,  commit  a  crime  and  do  not  retrain  in  office 
who  is  yet  in  office.  I  therefore  consider  that  this  fourtli 
second  article  does  not  give  jurisdiction  nor  limit  it,  and 

do  with  the  question  of  jurisdiction,  but  is  only  maaUa 

:tioo,  to  my  mind,  is  proof  positive  that  persons  outol 
opeached ;  otherwise  there  could  be  uo  case  in  which  to 
scretion  evidently  given  by  the  first  section. 
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No  one  can  donbt  that  it  was  the  intention  of  the  framers  of  the  Con- 
stitution to  confer  the  power  of  impeachment  of  some  character  or  other. 
Let  the  character  of  the  power  be  what  it  may,  or  the  class  of  persons  who 
may  be  embraced  within  it  be  who  they  may,  a  power  of  this  natnre  was 
evidently  conferred.  I  repeat  it,  for  it  cannot  be  repeated  too  often,  this 
was  intended  to  be  a  great  ]>ower,  placed  in  the  hands  of  the  represent- 
stives  of  the  people  for  their  protection  against  corrupt  and  venal  officials. 
Now,  if  ft  is  tme  that  this  power  thas  conferred  can  be  defeated  by  the 
guilty  official  resigning,  it  might  as  well  not  have  been  put  in  the  Con- 
stitution. Besignation  will  follow  the  detection  of  guilt  in  every  instance; 
and  thus,  although  it  might  be  that  a  Secretary  of  State  may  have  be- 
trayed his  country  to  a  foreign  power,  or  the  Secretary  of  the  Treasury 
stolen  millions  of  the  public  money,  or  any  other  officer  from  the  Presi- 
dent down  shamefully  disgraced  his  office,  or  a  judge  publicly  sold  justice 
from  the  bench,  it  matters  not  who  the  officer  may  be  or  what  he  may 
have  done,  all  he  has  to  do  as  soon  as  the  fact  is  found  out  is  to  hand 
in  his  resignation,  and  be  can  go  scot-free  as  far  as  this  remedy  is  con- 
cerned. It  is  true  he  may  be  tried  by  a  court.  But  I  believe  that  when 
the  day  comes  that  the  Senate  will  decline  to  try  a  guilty  official,  and, 
as  in  this  case,  one  who  admits  bis  guilt,  but  to  avoid  impeachment  has 
resigned  the  office  which  he  abused,  the  day  will  have  come  when  it  will 
not  be  very  difficult  to  get  out  of  the  clutches  of  a  court.  We  all  know 
how  cases  are  continued  and  postponed  and  how  juries  are  formed.  Let 
a  gnilty  man  escape  the  punishment  prescribed  by  the  people's  remedy 
of  impeachment,  and  to  my  mind  you  will  proclaim  a  saturnalia  for  all 
rogaes  and  villains  to  step  forward  and  help  themselves.  My  hope,  my 
only  hope,  will  then  be  in  the  pople ;  and  it  is  to  them  I  will  feel  it  my 
duty  to  appeal  to  restore  t^is  gree4i  popular  remedy.  We  cannot  submit 
to  be  governed  by  rogues  and  villains.  The  thieves  must  be  driven 
from  power ;  and,  Mr.  President,  I  desire  yon  and  the  Senators  around 
me  to  remember  that  whenever  the  fact  is  made  known  to  the  people 
tiiat  it  has  been  decided  that  a  guilty  man  can  escape  trial  by  impeach- 
ment merely  by  resigning  his  office,  they  will  take  steps  to  correct  this 
decision. 

Although  there  n^y  be  a  majority  for  the  jurisdiction,  yet  if  there 
is  one  third  opposed  to  it,  I  am  satisfled  from  what  has  been  said  that 
an  effort  will  be  made  to  get  the  party  charged  acquitted  on  the  ground 
that  those  who  are  oppo^^  to  jurisdiction  cannot  vote  for  conviction. 
Let  this  be  done,  and  in  my  opinion  a  storm  will  be  let  loose  that  will 
sweep  over  this  land,  and  as  it  passes  over  the  valleys  and  mountains 
and  plains,  there  will  be  heard  in  the  distance  the  msyestio  voice  of  the 
people  crying  aloud  tor  a  restoration  of  this,  the  people's  remedy,  with 
which  alone  they  can  drive  from  office  the  villains  and  thieves  who  may 
have  fattened  at  the  public  crib. 


OPINION  OF  ME.  BOOTH. 

Delivered  May  27, 1876. 

Mr.  Booth.  Mr.  President,  two  theories  of  impeachment  as  applicable 
to  the  question  before  us  are  submitted,  one  of  which  we  must  adopt, 
for  no  other  seems  to  be  possible ;  and  yet  to  my  mind  neither  is  entirely 
consistent  with  all  the  provisions  of  the  Oonstitution  and  their  accepted 
construction. 
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le  of  tbe  ablest  debates  it  bas  ever  been  mypriTi- 
ipelled  to  tbe  coaolusioo  that  the  doubt  exists  in 
',  aod  arises  from  tbo  fact  that  the  coavention  did 
e  subject  of  impeachment  and  determine  all  ite 
I,  but  agreed  upon  each  with  reference  to  a  special 
lit;  is  insuperable  in  tbe  attempt  to  reduce  uncer- 

of  jurisdiction  is  that  tbe  term  impeachment  in  oat 
mean  simply  form  of  accusation,  but  imports  tbe 
law  in  reference  to  impeachable  persons  and  im- 
ring  to  Congress  the  exact  jurisdiction  which  was 
Qd  vesting  iu  it  plenary  power  of  punishment,  re- 
liese  by  the  provisions  of  tbe  Constitution ;  that 
a  word  impeachment  in  providing  for  a  method  of 
I  a  grant  to  Congress  of  all  tbe  power  which  coald 
ritish  Parliameut  on  that  subject,  and  that  subse- 
a  not  definitions  of  the  methods  of  its  exercise,  are 
^nc 

leory  as  to  definition,  it  might  be  suggested  that 
ireoce  to  the  subject  reads : 
tivei  ahall  chooM  their  SpeiJier  ftnd  other  officers;  and  a  hall 


r"  in  the  same  clause  is  purely  technical.  It  is  not 
lirectly  by  its  use  in  any  other  connectioD.  M'e 
tbe  British  Parliament  for  its  meaning.  So  far 
of  Commons  is  the  only  parliamentary  body  in  tbe 
:esignat«d  its  presiding  officer  by  that  name,  or  a 
e  many  other  words,  it  bas  drifted  so  far  from  its 
:er  of  the  House  is  the  only  member  who  cannot 
aks,  be  is  not  the  "  Speaker.-''  To  make  tbe  argn- 
complete,  it  must  follow  that  the  presiding  officer 
sentatives,  by  the  use  of  the  word  "Speaker"  is  in- 
escriptive  rights  and  functions  of  the  Speaker  of 
IS. 

th  clause  of  tbe  third  section  which  provides  that 
e  the  sole  power  to  try  all  impeachments  "  is  only 
lectioD  as  indicating  that  the  oommon-law  idea  was 
le  mind  of  the  oonTeutioo,  as  shown  in  adopting  a 
r  to  that  of  Parliament  'i'rue,  this  was  done  after 
Jscnssed,  bnt  its  final  adoption  is  evidence  of  a 
thin  tbe  line  of  precedent, 
at  to  the  next  and  immediately  following  clause  in 


o  me  the  strongest  corroboration  of  the  comraon- 
ition  to  be  found  iu  tbe  Constitution.    It  is  re- 

npon  what  f  Oertaialy  not  npou  any  subseqaent 
tioD,  for  tbe  Constitution  was  to  be  operative  as 
t'ect  at  one  time.  It  would  be  absurd  for  a  con- 
Qstilution  to  attempt  to-day  to  restrict  its  own 
in  its  whole  work  was  to  be  adopted  or  rejected  by 
ruiueut.     And  if  after  agreeing  upon  these  words 

subse<)ueDt  i)rovi8ion   that  the  President  of  the 
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United  States  upon  impeachmeDt  for  and  conviction  of  treason  should 
soffer  death,  by  a  well-known  rule  of  construction  the  latter  clause  would 
prevail. 

There  are  no  affirmative  words  in  this  portion  of  the  clause ;  it  is 
prohibitory.  It  is  doubtful  if  under  stich  a  clause  in  a  statute  a  criminal 
court  coald  pronounce  any  judgment,  unless  a  general  or  specific  power 
to  pronoQDce  any  or  some  judgment  were  elsewhere  conferred.  It  may 
h%  argued  that  it  is  permissive,  but  a  criminal  court  takes  nothing  by 
implication.  The  clause,  however,  is  consistent  with  the  theory  that 
the  Senate  was  already  clothed  with  the  general  power  of  punishment 
which  attached  to  the  House  of  Peers,  and  these  words  were  restrictive 
of  that  power.  To  my  mind  this  sentence  must  have  meant  this  at  the 
time  and  in  the  connection  In  which  it  was  used,  or  it  was  designed  as 
a  limitation  upon  the  powe^  of  Congress  to  enact  statutory  penalties  for 
impeachable  offenses. 

Being  a  restriction  upon  punishment,  it  mast  have  been  a  restriction 
upon  a  power  to  punjsh  them  in  esse,  or  a  restriction  upou  a  power  to 
create  penalties. 

Section  4  of  the  third  article  is  susceptible  of  a  construction  consist- 
ent with  this  theory.    It  reads : 

The  President,  Vice-President  and  all  ciTil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

The  natural  meaning  of  the  words  ^'  shall  be  removed  from  office  on 
impeachment  for,"  &c.,  is  that  these  persons  were  before  that  subject  to 
impeachment.  The  grammatical  meaning  of  the  sentence,  leaving  out 
ail  qaestion  of  legal  construction,  is  that  removal  from  office  is  manda- 
tory in  the  cases  enumerated.  To  invoke  the  rule  of  construction  in  this 
view,  inclusio  unius^  exclusio  alteriusy  seems  to  me  to  be  Skpetitio  prinoipii^ 
for  whether  this  sentence  is  to  be  construed  as  inclusive  and  exclusive 
as  to  parties  or  mandatory  as  to  punishment  is  the  whole  question  at 
iBsue.  If  the  latter  be  the  true  meaning,  it  certainly  includes  all  per- 
sons who  can  sufier  that  punishment,  and  there  is  no  room  exclusio 
alterius. 

It  is  to  be  borne  in  mind,  also,  that  the  authors  of  the  Constitution 
were  familiar  with  the  common  law  or  lex  parliamenti  of  impeachment ; 
that  it  was  consciously  or  unconsciously  in  their  minds  as  the  basis  of 
Iheir  proceeding. 

Whether  they  desired  to  fit  a  known  instrument  to  their  purpose  or  to 
invent  a  new  one,  they  would  use  common-law  terms.  They  lived,  so  to 
Bpeak,  in  the  atmosphere  of  the  common  law,  and  thought  in  its  lan- 
guage. If  they  had  said  *^the  President,  Vice-President,  and  all  civil 
officers  of  the  United  States  shall  be  subject  to  impeachment  for  trea- 
son, bribery,  and  other  high  crimes  and  misdemeanors  committed  in 
office,  and  upon  conviction  thereof  they  shall  be  removed  from  office  and 
may  be  disqualified  from  holding  office  under  the  United  States,"  I,  at 
least,  should  have  had  less  difficulty  than  I  have  with  this  case. 

So  far  this  ^^ common-law "  theory  seems  consistent  with  itself;  that 
is,  that  in  the  subject  of  impeachment  tlie  whole  power  and  jurisdic- 
tion of  the  British  Parliament  is  vested  in  Congress ;  that  the  methods 
of  their  exercise  are  prescribed;  that  there  is  no  limitation  except  that 
imputed  by  the  wonl  impeachment  itself,  ej?  vi  termini^  as  to  persons  and 
offenses;  that  punishment  is  restricted  to  removal  from  office  and  dis- 
qualification to  bold;  and  that  removal  from  office  must  follow  the  con- 
viction of  one  holding  office  at  time  of  conviction. 
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compelled  to  the  admiaHioD  that  I  believe  this  voald  have  been 
erpretation  of  the  provisioDs  apon  the  sabject  by  the  men  who  ia 
tion  assembled  gave  expression  to  the  CoDHtitution  of  the  United 
if  they  bad  been  called  npon  to  express  an  opinion,  and  not  to  make 
ial  determination ;  and,  if  the  meaning  of  the  Constitution  is  tt 
Ttained  simply  by  that  kind  of  "  mind -reading,"  that  is  the  inter 
on  we  mast  adopt.  For  myself  I  do  not  think  this  the  troe  mlt 
erpreting  a  constitution.  The  Gonstitation  did  not  live  nntil 
i  by  the  people  of  the  States.     We  must  consider  their  ideas  as 

the  convention's.  It  lives  now  by,  for,  and  throagh  the  peopU 
ay.  It  is  for  them,  not  they  for  it.  We  must  calculate  its  mean 
the  light  of  events,  by  judicial  decisions,  by  the  meridian  of  187( 

as  1789.    The  Constitution  of  the  United  States  is  not  dead,  bul 
If  it  were  an  incrustation,  not  a  living  body,  it  would  long  aiuct 
:ified  this  nation  or  been  destroyed  byit. 

appose  that  its  authors  could  have  anticipated  the  wants  and 
ties  of  coming  times  and  provided  for  the  exigencies  of  hnmau 
this  ever-increasing  volume  in  fixed  and  uucbaoging  teimawonli 
ttribnte  to  them  omuiscient  wisdom. 

ib  to  state  the  paradox  as  my  belief,  that  the  Supreme  Court  o 
ited  States,  that  this  body  to-day,  understand  the  Constitution 
United  States  in  its  application  to  affairs  as  they  are,  better  thai 
ivention  which  tVamed  it,  and  this  generation  far  better  than  th€ 
tion  which  adopted  it ;  as  much  better  as  the  courts  now  under 
the  statute  of  frauds  in  its  application  to  present  transactiou! 
:  was  understood  by  the  Parliament  which  adopted  it,  or  an  th« 
do  the  rights  protected  by  habeas  corpus  than  the  generation  dii 
hey  were  first  vouchsafed  that  great  writ  for  their  protection, 
difficulty  in  the  common-law  theory  lies  at  the  foundation.  X< 
t  consistent  with  what  is  accepted  upon  all  sides  as  the  law  goV' 

us,  and  what  has  been  at  least  assumed  to  t>e  the  law  in  everj 
hment  trial  in  this  country,  impeachment  at  common  law  mnsi 
een  restricted  to  offenses  committed  in  ofBce.  The  history  of  im 
lent  in  Great  Britain  not  only  fails  to  sustain  this  to  my  mind 
utea  it.  In  the  case  of  Blount,  (the  first  in  the  United  States,)  ii 
Id  that  Blount  could  not  be  impeached  because  he  did  nothok 
inder  the  United  States  when  the  offense  was  committed.  And 
ictico  of  the  country  with  universal  acquiescence  further  limiti 
e  to  civil  office.    There  are  very  cogent  reasons  why  this  shoulc 

^ow,  if  this  limitation  cannot  be  found  in  the  common  law  i1 
le  sought  in  the  Constitution,  and  it  can  only  be  found  there  h 
rth  section  of  the  second  article.    Now,  whether  we  construe  thit 

as  a  limitation  upon  a  jurisdiction  already  vested  or  as  the  crea 

jurisdiction,  it  clearly  means  ttiat  only  persons  In  office  can  b( 
bed.  That  is,  if  we  are  driven  to  this  section  t^  flud  a  timitatioD 
is  conceded  to  exist,  we  are  compelled  to  lind  the  whole  tiuiita 
n tended  for. 

this  section  is  not  only  a  limitation;  it  is  al»o  an  extension  ol 
;tion.  As  first  suggested  by  the  Senator  from  New  York,  ami 
t  sharply  out  by  the  Senator  from  Minnesota,  the  President, 
executive  head  of  the  Government,  was  not  impeachable  by  an; 
7  of  the  common  law.     His   position  does  not  correspond  to 

the  King  who  was  not  impeachable  or  to  the  prime  minister 
IS.  Story  very  ably  argues,  and  refers  to  this  very  section  ot 
istitution  in  comfirmation,  that  the  President  is  not  an  officei 
United  States.    As  was  tersely  said  by  the  Senator  from  MaS' 
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sachnsetts,  [Mr.  Boutwell,]  "  He  is  a  part  of  the  Government''  He 
was  made  impeachable  by  this  section,  and  the  President  is  so  closely 
linked  with  civil  officers  that  they  cannot  be  separated  for  purposes  of 
jarisdiction.  In  this  view  the  rale  that  including  a  class  excludes  others 
becomes  operative. 

It  is  true,  as  suggested  by  the  Senator  from  Missouri,  [Mr.  BogyJ  that 
section  3  of  the  first  article  of  the  Constitution  provides  that  ^*  when  the 
President  of  the  United  States  is  tried"  (on  impeachment)  <*  the  Chief- 
Jostice  shall  preside,"  thus  raising  an  implication  that  the  President 
was  impeachable;  but  the  history  of  the  debates  in  the  convention 
shows  that  this  provision  was  not  agreed  upon  until  after  the  adoption 
of  the  fourth  section  of  Jthe  second  article,  and  that  its  precedence  in 
place  was  assigned  by  the  *^  committee  on  style."  In  fact,  it  was  first 
reported  by  this  committee,  after  all  other  provisions  in  regard  to  im- 
peachment had  been  determined  by  the  convention. 

Where  private  rights  are  in  issue,  the  general  opinion  of  constitutional 
coDStraction  should  have  little  weight,  but  where  public  rights  and  con- 
siderations are  only  involved,  public  opinion,  that  public  opinion  which 
can  alone  give  the  Constitution  any  vitality  as  a  political  instrument, 
becomes  a  great  factor.  I  take  it,  then,  to  be  accepted  American  law  here 
and  elsewhere,  to  which  there  is  general  acquiescence,  though  there  may 
be  individual  exceptions  of  opinion,  that  only  offenses  are  impeachable 
which  are  committed  in  civil  office,  and  that  these  offenses  are  those 
enumerated  in  the  fourth  section  of  the  second  article.  This  is  the  law ; 
80  generally  accepted  that  it  is  the  one  firm  and  stable  thing  amid  the 
shifting  sands  and  changing  winds  of  opinion  and  debate.  We  have 
one  point  fixed.  Fixed  not,  I  admit,  by  the  clear  intention  of  the  men 
who  wrote  the  words  of  the  constitutional  clauses,  but  by  that  far  greater 
intelligence  and  more  infallible  rule,  a  hundred  years  of  experience ;  by 
the  inertia  of  acquiescence. 

Is  it  possible  to  deduce,  can  you  deduce,  that  fixed  rule  from  the  vague, 
shadowy,  undefined,  and  undefinable  custom  of  Parliament  which  is 
ODJy  a  custom  in  that  it  is  above  law — conforms  to  whatever  it  desires 
and  borrows  or  repudiates  the  example  of  yesterday  in  order  to  sanc- 
tion the  right  or  establish  the  wrong  of  to-day,  at  the  whim  or  caprice 
of  its  omnipotent  but  changing  will  T 

Who  here,  elsewhere,  or  anywhere  can  tell  how  much  of  what  is 
called  the  common  law  of  impeachment  is  derived  from  precedents  in 
impeachment  trials  and  how  much  from  the  theory  of  the  omnipotence 
ofPariiamentT 

Sir,  for  one  I  will  not  believe  that  this  undefined  law  ever  became  by 
^option  a  portion  of  American  jurisprudence }  that  this  vast  power 
was  properly  vested  by  implication  in  Congress.  Any  intention  to  place 
it  there  must  yield  to  the  spirit  of  the  whole  instrument.  If  grafted 
there,  it  did  not  grow.    If  planted  there,  it  did  not  take  root. 

With  the  Senator  from  Wisconsin,  [Mr.  Cameron,]  I  can  find  in  the 
Constitution  enough  to  create  the  proceeding  of  impeachment,  without 
receiving  anything  from  inheritance  or  taking  anything  by  implication. 
I  find  there  a  classof  persons, an  enumeration  of  offenses,  which  are  im- 
peachable ;  only  one  penalty  which  is  enjoined  by  affirmative  words, 
one  limit  which  cannot  be  transcended. 

I  know  that,  as  a  matter  of  verbal  criticism  or  legal  construction  of 
langnage,  neither  theory  is  perfect,  but  in  the  one  I  stand  witbin 
secure  limits  of  actual  grant,  in  the  other  in  the  vague  and  shadowy 
nnknowu.    In  the  one  I  stand  within  the  rule  of  interpretation  which 
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id  to  be  safest  and  visest  for  the  whole  instrnment;  in  the 
this  procedure  an  excreBcence  apoQ  the  body-politic, 
shoald  ever  come  whea  the  power  to  impeach  after  office 
to  secnre  the  proper  administration  of  office,  society  will 
.  and  the  motives  of  public  morality  so  low  that  the  Be- 
it be  saved  with  it,  and  would  not  be  worth  saving  if  it 
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Delivered  Mag  29, 1876. 

The  provisions  of  the  Goustitntiou  material  to  oar  considers' 
juestion  are  these : 

BepretenUtivM    ■     ■    ■    gbnll  have  the  sole  power  of  im  peach  men  I. 

all  bave  the  sole  power  lo  ti-f  ftll  impeach meata. 


given  here  in  the  order  in  which  they  stand  in  the  Con- 
]  it  seems  to  me  that  when  they  are  thna  collated  they  are 
explicit  as  to  leave  little  room  for  coustructiou  or  doubtful 

D. 

ives  the  House  of  Bepresentatives  theaole  power  to  impeach, 
at  I  do  not  comprehend  that  rale  of  strict  coDstraction 
not  find  a  power  where  it  is  expressly  granted,  and  ^is- 

implication,  ia  a  chiuse  in  which  no  such  power  is  given, 
action  of  an  iustmmeut  finds  the  power  in  the  language 
s  given.  There  is  as  much  of  latitudinons  construction  in 
id  a  power  in  the  words  by  which  it  is  given,  as  by  forcing 
ID  of  the  power  from  laugnage  which  does  not  authorize  it. 
istmction  eliminates  and  ascertains  the  powers  delegated 
gaage  as  expressed,  and  will  assert  a  power  which  plainly 
■ongly  88  it  will  deny  one  raised  only  by  forced  implica- 
ears  to  me,  therefore,  strange  that  although  the  Constitu- 
X  "  the  House  of  Representatives  shall  have  the  sole  power 
lent,"  yet  these  words  do  not  give  it  the  "  sole  power  of 
t,"  and  that  you  must  go  somewhere  to  find  that  power 
ig  is  said  about  it,  and  that  a  strict  constractiou  of  the 

re<]  aires  this. 

•rovision  grants  to  the  Honse  of  Bepresentativea  the  sole 
>eacfa.  The  second  gives  the  Senate  the  sole  power  to  try 
nent.  The  third  declares  that,  should  the  Senate  convict 
npeacfaed,  Hie  judgment  shall  extend  no  further  than  to  re- 
office  and  disqualitlcation  to  bold  office  under  the  United 
I  fourth  provision  says  that  if  the  President,  Vice-Presi- 
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dent,  or  any  otber  civil  oflQcer  of  the  United  States  shall  be  convicted 
on  impeachment  for  treason,  bribery,  or  other  high  crimes  and  misde- 
meanors, he  shall  be  removed  from  office.    The  Constitution  does  not  say 
that  the  President,  Vice-President,  and  other  civil  officers  of  the  United 
States  only  shall  be  impeached.    It  bears  no  such  construction,  in  my 
opinion,  unless  it  be  forced  by  the  widest  implication.    It  does  not  say 
that  only  treason,  bribery,  and  high  crimes  and  misdemeanors  shall  be 
impeachable  offenses.    We  can  all  see  how  a  case  might  happen  which 
would  demand  the  removal  of  a  public  officer  who  had  been  guilty  of 
no  soch  offense.    Suppose  a  President,  by  injury,  disease,  or  other 
caose,  shonld  become  imbecile  to  such  an  extent  as  to  make  him  incom- 
petent to  discharge  the  duties  of  his  high  office— supposehe  should  in- 
sist on  the  exercise  of  the  functions  of  the  office  to  which  he  had  been 
cboseo,  believing  himself  fully  qualified  to  discharge  them,  how  should 
we  get  nd  of  him?    Ue  cannot  be  said  to  be  guilty  of  treason,  of  brib- 
ery, or  of  high  crimes  or  misdemeanors,  for  these  are  all  criminal 
offenses,  and  an  evil  intent  is  a  necessary  ingredient  of  the  charge,  and 
there  is  with  him  no  such  intent.    It  is  true  the  Constitution  provides 
that  in  case  of  the  removal  of  the  President  from  office,  or  of  his  death, 
resipation,  or  inability  to  discharge  the  powers  and  duties  of  the  office, 
these  da  ties  shall  devolve  upon  another ;  but  how  are  you  to  ascertain 
and  determine  his  mental  inability  when  he  denies  it  from  honest  belief, 
and  asserts  with  equal  confidence  his  ability  to  discharge  its  duties,  if 
not  by  impeachment  T 

The  Constitution  does  not  undertake  to  define  the  nature  and  form  of 
impeachment,  or  its  scope  and  boundaries.  It  treats  of  the  whole  sub- 
ject as  of  a  matter  which  is  already  defined,  bounded,  and  understood. 
X  think  the  House  of  Representatives  may  impeach  for  other  offenses, 
abases,  failures,  and  wrongs  than  those  included  in  the  terms  *^  treason, 
bribery,  and  other  high  crimes  and  misdemeanors."  I  think  it  may  im- 
peach other  parties  than  the  '*  President,  Vice-President,  and  other 
civil  officers  of  the  United  States."  Upon  no  other  hypothesis,  it  seems 
to  me,  can  we  reconcile  and  harmonize  the  provisions  of  the  first  and 
^econi  articles  of  the  Constitution  defining  the  extent  of  punishment 
or  penalty.  The  firgb  says  that  judgment  shall  extend  no  further  than 
to  removal  from  office  and  disqualification  to  hold  office.  That  provis- 
ion is  general,  and,  everything  else  out  of  the  way,  allows  the  Senate 
to  remove  and  disqualify  partially  or  entirely,  or  to  remove  or  to  dis- 
qualify, Iq  its  discretion  ;  but  as  this  might  not  be  sufficient  in*some 
^^8,  Uie  second  article  says  that  if  the  President,  Vice-President,  or 
other  civil  officer  of  the  United  States  shall  be  convicted  on  impeach- 
iDent,  he  9hall  be  removed.  To  that  extent  the  Senate  shall  have  no  dis- 
^tion,  but  it  may  still  disqualify  or  not.  If  others  are  impeached,  the 
oenate  may  or  may  not  remove ;  but  if  the  President,  Vice-President,  or 
other  civil  officer  is  successfully  impeached  for  treason,  bribery,  or  other 
high  crimes  and  misdemeanors,  the  Senate  shall  remove.  If  the  second 
*^cle  defines  who  shall  be  impeached  and  the  offenses  for  which  they 
^7  be  impeached,  removal  from  office  is  the  imperative  penalty,  and 
^he  provision  in  the  first  unmeaning.  It  would  follow,  also,  that  the 
P^y  could  only  be  impeached  for  treason,  bribery,  and  other  high 
<^nies  and  misdemeanors. 

We  must  interpret  the  law  strictly  and  as  it  is  written.  We  are  not 
to  make  the  law.  We  are  not  to  determine  whether  the  Constitution 
contains  such  provisions  as  we  shonld  have  made  or  not,  or  whether 
they  might  be  improved.  We  must  not  obscure  it,  or  render  it  ineffi- 
cient and  powerless  by  latitudinous  construction  or  forced  implications. 
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;e  of  the  Gonstitatiou  Id  regard  to  impeachment,  when  con 
be  order  in  which  it  stands,  the  order  in  irhich  it  waa  placed 
rs — its  regular  and  natural  order,  so  to  apeak — appears  to 
interpretation,  and  so  clear  and  explicit  iq  its  terms  as  to 
plication  of  none  of  the  rules  of  constrnction  ased  for  am- 
ionbtful  provisions.  To  my  mind,  it  appears  that  the  diffl- 
le  question  under  consideration  arise,  not  out  of  the  Oonsti- 
from  the  latitude  of  opinion  which  has  been  taken  heretofore 
I  the  implications  of  the  language  used,  and  which  do  not 
ongto  it,  when  that  langnage  is  defined  tu  its  natural  order, 
1  its  plain  and  simple  meaning. 

expression  to  the  opinion  I  have  apoD  this  question,  I  wish 
stood  as  doing  so  with  becoming  modesty  and  diffidence,  for 
lat  the  magnitude  of  the  difficulties  in  regard  to  it  which 

hich  have  arisen  heretofore  in  the  minds  of  the  roost  able 
lished  members  of  this  body  on  this  trial,  as  well  as  on  those 
hich  have  preceded  it,  makes  me  doubtful  of  the  justice  and 
'  the  views  which  seem  to  me  so  clear  and  inevitalile.  I 
respect  for  the  opinion  of  those  Senators  who  have  differed 
w  of  this  question,  and  to  differ  with  them  gives  me  some 
n  as  to  the  correctness  of  my  conclusion ;  bnt,  notwithstand- 
ity,  force,  and  earnestness  with  which  their  views  have  beeu 
aind  is  convinced  in  favor  of  the  jurisdiction  of  the  Senate 
Nor  am  I  alarmed  at  the  dangers  which  some  Senators 
ig  to  such  a  conclusion.  Our  fathers  had  couSdence  in  the 
ey  gave  the  people  the  right  to  choose  those  who  should  be 
a  of  the  House  of  Bepresentatives.  They  did.  this  because 
itiafled  the  people  would  elect  good  and  qualified  men,  to 
igh  trusts  of  that  exalted  position  might  be  safely  delivered, 
the  legislatures  of  the  States  the  right  and  duty  to  elect 
ihonld  compose  the  Senate  of  the  United  States,  because 
id  these  legislatures  would  choose  such  as  were  qualified  by 
ability,  learning,  and  integrity  for  their  high  station.  To 
I,  the  Senate  and  Honse  of  Bepresentatives,  it  gave  the  leg- 
er  of  the  Government.  To  the  body  ohosen  by  the  people 
believed  they  might  safely  give  the  i>ower  and  discretion  of 
It.  They  said  this  body  shall  have  the  power  to  impeaob. 
)t  say  it  should  exercise  this  power,  but  it  might  do  so. 
jrs  never  supposed  that  that  august  body  of  the  people's 
I  would  deal  with  any  but  great  offenders,  guilty  of  greaC 
lablic  station,  or  with  great  officers  disqualified  by  some  nn- 
fortbe  discharge  of  official  duties.  Tbeyhad  more  confi- 
ngress  and  in  our  form  of  government  than  have  many  who 
1  in  this  debate.    They  never  feared  that  the  "awful  discre- 

Senate  would  be  invoked  or  exercised  against  small  offeml- 

offeuses,  or  from  motives  of  hate  and  party  passion.  Tbey 
:  have  given  to  Congress  its  grand  trusts  and  great  powers 
lieved  it  would  ever  be  capable  of  the  infamous  conduct  and 
1  in  this  chamber  have  beeu  pictured  in  horrible  ontlines  be- 
8  to  terrify  us.  The  fatberu  were  not  afraid  to  trust  Con- 
y  did  not  presiume  that  the  representatives  of  the  people  and 
rere  those  who  wcuM  be  the  first  to  pull  down  the  glorious 
1  snstains  and  protects  our  liberties.  The  first  century  of 
e  as  a  nation  has  taught  many  here,  it  seems,  thut  Congress 
red,  not  trusted.  Has  Congress  grown  alarmed  at  its  own 
rcrs,  and  tendencies  f    Doitsmccnbers  believe  that  the  Uvea 
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and  liberties  of  the  people  are  in  the  power  and  control  of  cnstodians  so 
daDgeroQsf  Has  Congress  grown  so  cormpt,  so  nnfaithful,  so  weak 
that  it  may  be  driven  from  its  line  of  dnty  by  passion  or  party  rancor  t 
Has  a  new  light  shone  oot  discovering  to  onr  startled  vision  rocks  and 
breakers  which  never  before  appeared  in  oar  sea,  npon  which  oar  vessel 
of  state  is  in  imminent  peril  of  being  wrecked  f  I  repeat,  are  Senators 
afraid  of  the  people's  chosen  representatives  f  Are  Senators  afraid  to 
trost  themselves  t  Do  they  think  that  we  are  better  than  those  who  are 
to  come  after  as  T  Ifcorraption,  party  hate,  or  other  evil  spirit  should 
80  possess  and  control  Congress  that  the  Honse  of  Bepresentatives 
should  impeach  and  two<tbirds  of  the  Senate  vote  to  convict  a  political 
antagonist,  to  destroy  him  on  that  account  and  for  that  reason,  our  Gov- 
ernment will  have  reached  such  a  state  of  decline,  decay,  and  rotten- 
ness that  if  destruction  shall  not  come  in  one  shape  it  will  come  in  an- 
other. 

More  than  one  Senator — as  an  argument  ad  kominemy  I  suppose — ^has 
told  ns  that  under  the  construction  which  would  give  this  body  juris- 
diction of  this  case  those  of  us  who  were  lately  in  rebellion  could  be 
impeached  for  treason.  Sir,  on  becoming  members  of  this  body  we  took 
a  most  solemn  oath.  If  we  believe  that  a  just  interpretation  of  the  Con- 
stitution gives  this  jurisdiction,  and  were  deterred  from  saying  so  and 
voting  so  because  the  construction  was  unfavorable  to  us,  we  should 
forfeit  all  claim  to  honor  and  manhood,  bring  disgrace  npon  ourselves 
and  the  people  we  have  the  honor  to  represent,  and  deserve  the  execra- 
tion of  mankind  everywhere. 

But  we  are  told  that  impeachment  in  England  was  in  former  ages  a 
most  barbarous,  bloody,  and  tyrannous  proceeding.  It  is  true  that  in 
the  times  past  many  bloody  sacrifices  were  made  in  that  country  under 
the  forms  of  impeachment ;  but  where  one  man  so  fell  hundreds  under 
the  sentences  of  other  tribunals  fell  at  the  stake,  on  the  gibbet,  and  on 
the  scaffold.  Of  all  the  courts  of  England  in  which  crimes  and  crimi- 
nals were  tried,  the  court  of  impeachment  was  stained  with  the  least 
Uood.  It  tried  noblemen  and  great  officers.  The  people  fell  by  thou- 
sands under  the  other  courts.  We  are  told  that  a  little  later  in  onr  own 
country  men  were  persecuted  and  punished  because  they  were  Quakers, 
and  ugly  old  women  were  tried  and  condemned  because  they  were  said 
to  be  witches ;  but  the  descendants  of  those  who  did  these  things  were 
among  the  very  first  to  light  the  fires  of  liberty  on  this  continent,  and 
none  did  more  than  they  in  laying  broad  and  deep  the  foundations 
of  freedom's  glorious  temple  and  erecting  thereon  the  magnificent  struc- 
tore  which  attracts  the  world's  admiring  gaze.  These  excesses  were 
not  the  fault  of  the  people.  The  age  was  to  blame.  The  people  of  Eng- 
land are  more  enlightened,  free,  and  tolerant  now  than  they  were  in 
the  days  ot  Henry  VIII  and  Mary  and  Elizabeth,  and  the  people  of  New 
England  are  more  liberal  and  tolerant  than  in  the  days  of  lioger  Will- 
iams and  Miles  Standiah. 

England,  with  what  gentlemen  call  an  omnipotent  Parliament,  has 
kad  but  one  or  two  cases  of  impeach  meat,  I  believe,  during  the  exist- 
ence of  onr  Constitution.  Their  last  was  in  1805, 1  think.  Since  that 
period  we  have  had  many  cases  of  impeachment.  We  have  this  fact, 
which  should  quiet  the  grave  apprehensions  of  Senators  in  regard  to 
the  dangers  of  the  common-law  doctrine  of  impeachment :  England,  in 
pnr  age,  with  what  these  gentlemen  denounce  as  unlimited  power  of 
impeachment,  has  had  no  case  of  impeachment  while  we,  with  scarcely 
any  power  to  impeach,  according  to  their  idea,  have  had  several  trials 
of  the  kind;  so  that,  using  our  own  ag»  and  England  and  the  United 
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for  the  test  of  tbe  doctrine,  tlie  result  appears  to  be  that  there 
6  danger  of  impeachmoDt  noder  ourCoustitntion  than  aaderthat 
gland.  What  we  shoald  have  done  bad  oar  GonstitDtion  and  peo- 
en  co-existent  with  the  reigns  in  England,  during  which  blood 

ao  freely,  we  cannot  telh 

ink,  Mr.  President,  our  fathers  intended  to  lodge,  and  did  lodge, 
houses  of  Oongress,  in  snch  manner  that  these  bodies  sbonid  be 
k  npon  each  other,  a  high  discretionary  power,  broad  enough  and 
noogfa  to  be  used  and  exercised  for  the  safety  of  tbe  state  and 
jority  of  the  liberties  of  the  people  in  great  and  unforeseen  emer- 
s,  dangeroas  to  tbe  life  of  the  state;  a  great  discretion,  to  be 
3ed  when  something  arose  and  had  to  be  grappled  with  at  once  to 
be  country,  which  the  general  law  had  failed  to  foresee,  define, 
"ovide  against.  The  Gonstitation  was  made  not  only  for  the  age 
cb  it  was  framed,  bat  for  all  the  ages  which  are  to  come.  It  was 
ubie  to  foresee  what  com  plications,  combinations,  or  nnthought-of 
rs  might  imperil  the  nation  ;  hence  the  fathers  gave  the  power  of 
chment  to  the  houses  of  Congress,  the  same  bodies  who  give  laws 

Government,  to  be  nsed  if  need  be  in  unforeaeea  emergencieB,  as 
3  In  the  cases  specifically  mentioned  in  the  Gonstitation.     It  ia  a 

given  for  the  secnrity  of  liberty ;  a  power,  like  all  others  granted 
tt  iustrnment,  to  be  nsed  wisely,  and  not  abased ;  a  power,  active, 
it,  and  operative  when  occasion  demands  its  exercise,  and  only 

President,  I  will  conctnde  by  saying  that  for  the  life  of  me  I  can- 
iderstand  or  greatly  respect  a  theory  which  would  impeach  and 
esident  Johnson,  who  had  been  guilty  of  no  crime,  because  he 
L  office,  and  permit  one  to  escape  who  is  presumed  to  be  guilty,  as 
cord  stands,  of  a  great  offense  against  the  people  of  the  nation  ia 
iding  its  soldiery,  whom  it  was  his  duty  to  care  for  and  protect, 
iie  be  resigned  his  office  to  avoid  impeachment  and  trial.  X  have 
of  tbe  uncertainty  of  the  law,  and  such  might  be  an  example 

power  of  impeachment,  Mr.  President,  is  one  of  the  bulwarks 
'  liberties  by  which  the  representatives  of  tj^e  people  may  insnre 
against  those  great  offenders  whose  official  misconduct  is  intended 
troy  our  Oovemment  or  overthrow  the  rights  of  its  citizens,  and 

an  engine  of  oppression,  by  which  a  faithful  officer  conld  be  de- 
d  and  tbe  greatest  official  offender  of  the  age  escape ;  and  yet 
I  what  tbe  theory  of  those  who  deny  jurisdiction  in  this  case 

accomplish. 


OPINION  OF  ME.  DAWES. 
Delivered  May  29, 1876. 

DAWE3.  Mr.  President,  the  Senate  has  determined  that  the  dis* 
n  of  this  question  shall  dose  with  the  day.  The  signal  ability 
tbanstive  character  of  the  debate  which  has  preceded,  and  the 

of  those  who  are  waiting  to  follow  me,  both  admonish  me  to  be 
I  shall  straggle  to  heed  the  admonition. 
a  of  opinion  that  tbe  Semite  has  jurisdiction  to  try  William  W. 
ap  apon  tbe  articles  of  impeachment  presented  against  him  by 
ouse,  anything  in  his  pl^  to  the  contrary  notwithstanding.     I 
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have  thought  all  along  that  I  should  sufficiently  discharge  my  duty  by 
simply  thus  recording  my  vote  ^  and  that  perhaps  that  vote  would  vin- 
dicate itself  quite  as  well  without  any  attempt  upon  my  part  to  sup- 
port it  with  arguments  as  in  any  other  way. 

I  have  listened  to  the  opinions  delivered  on  the  one  side  and  on  the 
otber,  and  I  believe  I  have  listened  to  them  all,  as  well  those  from  which 
1  have  differed  as  those  with  which  I  have  agreed.  Senators  around  me, 
at  whose  feet  I  delight  to  sit,  have  addressed  to  me  in  common  with 
others  very  able  arguments  against  this  jurisdiction.  Among  them  has 
been  my  own  colleague,  [Mr.  Boutwell,]  whose  opinions  cannot  have  as 
great  weight  with  any  other  Senator  as  with  myself.  I  have  come  to 
feel  in  the  progress  of  these  arguments  that  it  was  due  to  them  that  I 
should  give  them  some  reason  why  I  find  it  impossible  to  yield  to  their 
reasooiug.    For  this  purpose  alone  I  speak. 

The  plea  is  one  of  confession  and  avoidance.  For  the  purpose  of  the 
argument,  it  must  be  treated  as  confessing  all  that  is  alleged;  that 
is,  that  Mr.  Belknap,  whilb  Secretary  of  War  and  in  and  about  his 
official  duty,  has  committed  high  crimes  and  misdemeanors,  but  that  by 
a  subsequent  act  of  his  own,  a  simple  resignation  of  office,  he  has- 
avoided  all  the  consequences  that  would  otherwise  under  the  Constitu- 
tion follow  his  official  crime.  I  confess,  at  the  outset,  that  it  would  not 
be  easy  to  convince  me  of  the  validity  of  such  a  plea.  I  cannot  easily 
come  to  the  conclusion  to  which  the  Senator  from  California  [Mr.  Booth] 
seems  to  have  arrived  in  the  beautiful  and  eloquent  opinion  delivered 
bj  him  yesterday:  that  while  the  members  of  the  convention,  if  asked 
their  opinion,  would  of  one  accord  have  said  that  they  had  provided  for 
this  case,  but  that,  nevertheless,  without  intending  it,  they  ha4  by  some- 
Qoaccountable  jumble  of  arrangement  thwarted  their  own  purpose.  A 
few  simple  rules  of  construction  have  guided  me  to  the  conclusion  that 
^is  plea  is  bad.  I  take  the  Constitution  as  a  whole,  and  insist  that 
effect  must  be  given  to  all  its  provisions.  Any  rule  of  construction 
most  be  bad  which  brings  its  different  provisions  in  irreconcilable 
conflict  with  each  other  or  which  renders  any  of  them  nugatory  or  void. 
Many  Senators  starting  from  different  premises  have  been  led  in  this 
discussion  different  ways  and  to  opposite  conclusions.  With  some  the 
power  of  impeachment  placed  in  the  Constitution  is  the  common-law 
impeachment  as  it  existed  when  the  Constitution  was  formed,  limited, 
it  is  true,  in  its  application  and  its  penalty  by  express  provisions  found 
in  the  instrument  itself.  With  others  the  impeachment  spoken  of  in 
the  organic  law  is  a  new  creation  of  the  Constitution  itself,  having  no 
reference  to  the  common-law  understanding  of  that  term,  created,  de- 
fined, limited  by  article  2,  section  4,  in  these  words: 

The  Preiideiit,  Yice-Presfdexit,  and  aU  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treasoni  briberj,  or  other  high  crimes 
aod  misdemeanors. 

By  them  it  is  held  that  all  other  provisions  relating  to  impeachment 
in  the  Constitution  are  but  distributions  of  the  several  parts  to  be  per- 
formed in  carrying  out  the  power  granted  by  this  section.  The  argu- 
ment between  the  advocates  of  these  two  theories  has  proceeded  upon 
the  ground  that  they  must  necessarily  lead  to  different  conclusions.  It 
has  been  generally  held  by  those  who  believe  that  the  impeachment 
here  spoken  of  is  the  common-law  power  of  impeachment,  to  which, 
wherever  it  obtains,  it  is  admitted  that  all  official  misconduct  is  amen- 
able, that  it  leads  to  the  conclusion  that  the  Senate  has  jurisdiction. 
Those  holding  the  other  theory,  that  this  is  a  new  power,  claim,  with 
equal  confidence,  that  it  leads  to  the  opposite  conclusion.    Hence  these 
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two  methods  of  reasoning  have  been  arrayed  against  each  other  with 
great  and  exhaustive  ability  and  research.  But  I  have  been  unable  to 
see  that  this  distinction  is  essential  to  a  correct  coitelnsioii.  By  either 
mode  I  arrive  at  the  same  result,  and  therefore,  to  my  mind,  this  ques- 
tion, which  has  so  often  been  made  preliminary  in  the  argument,  is 
wholly  immaterial.  By  both  processes  of  reasoning  I  am  led  to  the 
same  conclusion.  Even  if  the  framers  of  the  Constitution,  in  putting 
into  article  2,  section  4,  the  words  I  have  already  quoted,  namely,  that 
"  the  President,  Vice-President,  and  other  civil  officero  shall  be  "re- 
moved on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other 
high  crimes  and  misdemeanors,''  did  create  a  new  power,  with  its  own 
limitations  and  its  own  consequences,  to  be  neither  measured  nor  defined 
by  the  history  of  impeachment  in  the  past,  still,  from  these  premises  I 
can  come  to  no  other  couclusion  but  that  this  power,  by  every  just  and 
fair,  as  well  as  strict,  construction  of  the  words  here  used  includes  the 
case  at  bar. 

And  briefly,  for  these  reasons:  Mr.  Belknap  was  a  civil  officer  when  the 
offense  was  committed.  The  offense,  as  alleged,  is  a  high  crime  and 
misdemeanor,  and  the  simple  question  to  be  decided  is  whether  a  civil 
ofQcer  who  thus  commits  an  offense  described  in  the  Ooustitution  must 
be  a  "  civil  officer''  when  the  ofifense  is  committed  or  when  he  is  tried  for 
it.  Those  who  believe  that  the  Senate  has  jurisdiction  to  try  the  case 
believe  this  language  to  mean  that  he  must  be  a  civil  officer  when  the 
offense  is  committed,  while  those  who  believe  that  the  Senate  has  not 
jurisdiction  are  of  opinion  that  the  language  imports  that  he  must  be  a 
civil  officer  when  tried.  The  construction  which  requires  the  offense  to 
be  comn(}itted  while  in  office,  without  regard  to  the  position  of  the 
offender  when  tried,  leads  to  the  conclusion  that  the  i>erson  who,  while 
in  office,  commits  high  crimes  and  misdemeanors,  may  be  impeached 
therefor  at  any  time  thereafter.  On  the  other  hand,  the  construction 
which  requires  that  the  person  shall  be  a  civil  officer  when  impeached 
for  high  crimes  and  misdemeanors,  whether  in  or  out  of  office,  leads  to  the 
conclusion  that  the  person  when  in  office  may  be  impeached  fbr  any  such 
offense  committed  whether  in  or  out  of  of^ce,  and  therefore  during  any 
period  of  his  previous  private  life.  While  consequences  are  not  always 
tests  of  coostruotioD,  yet  no  one  can  well  lay  aside  entirely  their  con- 
sideration, and,  therefore,  it  has  been  urged  upon  as  with  great  force 
by  those  opposed  to  the  jurisdiction  in  this  case  that  the  constraction 
which  gives  jurisdiction  renders  liable  to  impeachment  for  the  remainder 
of  his  life  any  person  who  has  held  any  civil  ofice  under  the  Oovem- 
ment,  overlooking  in  argument  that  the  construction  insisted  upon  in- 
stead exposes  every  person  the  moment  he  enters  office  to  impeachment 
and  consequent  removal,  and  it  may  be  perpetual  disqualification,  for 
any  alleged  offense  he  may  have  committed  at  any  previous  time  in  his 
life,  thereby  attaching  to  the  offense  itself,  years  it  may  be  after  its 
commission,  a  penalty  not  attached  to  it  when  it  was  committed,  and  it 
may  be  long  after  the  infliction  of  every  legal  penalty  for  such  offense. 
I  cannot,  while  listening  to  the  dreaded  consequences  portrayed  by  those 
who  fear  the  results  that  may  follow  jurisdiction  in  this  case,  keep  out 
of  mind  equally  serious  consequences  which  hang  upon  their  own  con- 
clusion that  it  is  enough  to  give  jurisdiction  that  the  person  be  in  office 
when  imi)eached,  and  has,  when  in  or  out  of  office,  committed  any  of 
the  offenses  defined  in  the  Constitution.  The  construction  which  I 
have  put  upon  this  section  of  the  Constitution,  namely,  that  a  <*  civil 
officer"  is  the  description  of  the  person  committing  the  offense,  and 
not  of  the  one  impeached,  is  in  strict  accordance  with  the  constraction 
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placed  apon  penal  Btatates  of  a  like  character.  The  very  Btatote  ander 
which  Mr.  Belknap  is  anderstood  to  be  now  ooder  indictment  for  this 
offense  is  in  these  words: 

fitery  oAeer  of  the  United  Slaites  «kd  ererj  peraen  meiing  for  or  on  behalf  of  tke  United 
Stateein  anj  official  eapaoitj  onder  or  by  Virtne  of  the  authority  of  any  De|»artment  or 
office  ef  the  €h»Temment  thereof;  and  every  officer  or  pereon  acting  for  or  on  behalf  of 
either  boose  of  Congress,  or  of  any  committee  of  either  house,  or  of  both  honjies  thereof, 
who  asks,  accepts,  or  reeeires  any  money,  or  any  contract,  promise,  nndertakinfj^,  oblif^- 
tion,  gratuity,  or  aecarity  for  the  payment  of  money,  or  for  toe  delivery  or  eonreyance  of 
aoytbing  of  value,  with  intent  to  nave  his  decision  or  action  on  any  question,  matter,  canse, 
or  proceeding  which  may  at  any  time  be  pending  or  which  may  be  by  law  brought  before 
him  in  his  official  capacity  or  in  his  place  of  trust  or  profit  influenced  thereby,  •  •  • 
•hall  be  pnuished  by  a  fine  not  more  than  three  times  toe  amount  asked,  accepted,  or  received, 
ssd  by  imprisonment  not  more  than  three  years. 

Every  member,  officer,  or  person  convicted  under  the  provisions  of  the  two  preceding 
sections  who  holds  any  place  of  profit  or  trust,  shall  forfeit  his  office  or  place,  and  shall  there- 
sfter  be  forever  disqualified  from  holding  any  office  of  honor,  trust,  or  profit  under  the  United 
States.  (Revised  Statutes,  sections  5600,  5501,  and  5602.) 

There  are  other  sections  of  similar  import.  The  following?  are  suffi- 
cient to  illustrate  the  argument : 

Every  officer  or  other  person  charged  by  any  act  of  Congress  with  the  safe-keeping  of  the 
public  moneys,  who  fails  to  safely  keep  the  same,  without  loaning,  using,  converting  to  his 
own  ase,  depositing  in  banks,  or  exchanging  for  other  funds  thau  as  specially  allowed  bv 
lew,  shall  be  guiltv  of  embezzlement  of  the  money  bo  loaned,  used,  converted,  deposited, 
or  exchanged,  and  shall  be  imprisoned  not  less  than  six  months  nor  more  than  ten  years 
sod  fined  in  an  amount  equal  to  the  amount  so  embezzled. 

Every  officer  or  agent  of  the  United  States  who,  having  received  public  money  which 
he  is  not  anthorized  to  retain  as  salary,  pay,  or  emolument,  fails  to  render  bis  accounts  for 
tke  same  aa  provided  by  law  shall  be  deemed  guiltv  of  embezzlement  and  shall  be  fined  in 
s  sum  equal  to  the  amount  of  the  money  emlx-zzled,  and  shall  be  imprisoned  not  less  than 
six  months  and  not  more  than  ten  years.   (Revised  Statutes,  sections  6490  and  6491.) 

Iq  each  of  these  sections  it  is  the  ^^  officer  "  committing  the  offense  on 
whom  the  penalty  is  to  be  visited,  and  the  uniform  judicial  construc- 
tioD  of  such  peoal  statutes  is  that  the  person  indicted  under  them  must 
hare  been  such  an  officer  when  the  offense  was  committed,  without  re- 
gard to  his  position  in  that  respect  when  indicted.  No  one  would  be 
bold  eaoogh,  I  think,  to  plead  to  an  indictment  under  either  of  these 
seetiofis  tbat  he  had  resigned  his  office  since  committing  the  offense, 
sod  had  thereby  avoided  the  penalty.  It  is  admitted  in  this  argument 
that  the  construction  here  contended  for  is  applicable  to  a  penal  statute. 
So  I  anderstand  the  Senator  Arom  Michigan  [Mr.  Christiaucy]  and  the 
Senator  from  New  York  [Mr.  Conkling]  to  admit,  while  claiming  that 
no  such  construction  can  be  applied  to  the  section  of  the  Constitution  in 
qoestioD.  I  know  of  no  rule  of  construction  more  strict  than  that  ap- 
^ed  to  penal  statutes,  nor  oan  I  see  any  reason  that  in  oonstruing  this 
section  of  the  Constitution  a  rule  different  to  that  applied  to  the  statute 
shoold  be  invoked.  If  the  Senate  has  no  jurisdiction  to  try  Mr.  Belknap 
upon  the  articles  of  impeachment  because  he  has  left  offiee  since  the 
offense  was  committed,  I  cannot  see  by  what  rule  of  construction  the 
ooarts  can  try  him  upon  an  indictment  under  the  statutes  in  question, 
and  he  must,  therefore,  if  guilty,  escape  altogether  by  a  device  of  his 
own. .  But  it  is  argued,  inasmuch  as  in  the  article  of  the  Constitution 
imder  eonsideratiou  the  penalty  is  removal  from  office,  that  this,  in  aid 
of  construction,  shows  that  no  roan  out  of  office  can  be  impeached,  be- 
caase  no  man  out  of  office  can  be  removed  from  office.  But  this  reason- 
ing ignores  altogether  a  more  general  provision  of  the  Constitution 
which  precedes  the  one  under  consideration,  namely,  the  last  clause  of 
section  3,  article  1,  which  is  in  these  words : 

Judgment  in  cases  of  impeachment  shell  not  extend  further  than  to  removal  from  office, 
ud  dUqoalificatton  to  bold  and  enjoy  any  office  of  honor,  tiust,  or  profit  under  the  United 
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States ;  but  the  party  convicted  shall  nerertheless  be  liable  and  subject  to  indictinent,  trial, 
judgment,  and  punishment,  according  to  law. 

The  construction  contended  for  renders  it  absolutely  impossible  to  im- 
pose disqualification  for  holding  office  in  future  upon  any  one  under 
any  circumstances  against  his  consent.  There  can  be  no  greater  mis- 
take than  that  removal  from  office  is  the  sole  object  of  impeachment 
under  the  Constitution.  Yet  it  is  the  vice  of  all  the  arguments  against 
jurisdiction.  The  framers  of  the  Constitution  were,  on  the  contrary^  of 
the  opinion  that  there  might  exist  cases  of  malfeasance  in  office  of  so 
heinous  a  character  that  simple  removal  from  office  would  not  be  an 
adequate  penalty  or  a  sufficient  protection  of  the  public.  They  there- 
fore added  to  the  power  of  removal  from  office  a  further  power  of  dis- 
qualification to  enjoy  any  office  of  honor,  trust,  or  profit  under  the  Uni- 
ted States. 

I  will  not  discuss  at  this  moment  the  comparative  severity  of  the  two 
penalties.  It  is  enough  for  the  argument  to  say  that  the  framers  of  the 
Constitution  deemed  this  latter  a  penalty  of  importance  enough  to  insert 
in  that  instrument.  Therefore,  in  my  judgment,  any  construction  of  the 
instrument  itself  which  renders  that  penalty  of  no  value  cannot  be  the 
true  one.  The  provision  of  the  Constitution  last  cited  is  peculiar  in  form. 
^'  Shall  not  extend  further  than"  are  the  words.  If  they  had  stood  alone 
in  the  Constitution,  I  think  the  conclusion  would  have  been  inevitable 
that  the  judgment  might  be  of  any  character  whatever  touching  the 
tenure  of  office  or  disqualification  to  hold  office  ^  that  is,  might  be  re- 
moval, suspension  for  a  term,  disqualification  to  hold  any  office  or  any 
particular  office,  or  for  a  limited  time.  Under  a  similar  provision  in  the 
Massachusetts  constitution,  which  has  no  such  restricting  clause  as  in 
article  2,  section  4,  a  justice  of  the  peace  was  on  impeachment  suspended 
from  office  one  year.  (Appendix  to  Prescott's  Trial,  page  216.)  But 
taking  this  provision  in  connection  with  the  first  section  cited,  namely,^ 
that  which  requires  certain  officers  to  be  removed  on  conviction,  which 
is  subsequent  in  point  of  fact  in  the  Constitution,  the  Constitution  has 
evidently  provided  that  at  least  in  respect  to  the  officers  named  in  sec- 
tion 4  of  article  2  there  shall  be  no  stopping  short  of  removal  from  office. 
There  is,  therefore,  no  alternative  in  the  cases  mentioned  in  this  section :; 
but  the  general  section  (limiting,  as  I  have  said,  the  punishment  in  all 
cases  of  impeachment  with  the  qualification  here  stated)  still  remains  in 
force,  and  the  last  clause  of  it  authorizes  disqualification  to  bold  office 
as  much  as  the  penalty  of  removal.  This,  as  I  have  already  stated,  can 
only  be  imposed  upon  the  ofifender  by  his  own  consent,  if  he  can  avoid 
impeachment  by  resignation  of  office.  I  cannot  see  that  it  violates  any 
rule  of  construction  to  hold  that  this  particular  penalty  can  be  inflicted 
upon  the  offender  though  removal  from  office  becomes  inoperative. 

But  it  is  further  argued  that  the  two  penalties  are  in  this  section 
coupled  together  by  a  copulative  conjunction,  and  that,  therefore,  the 
one  cannot  be  imposed  without  the  other.  But  this  mistakes  the  pur- 
pose of  the  section  itself.  It  is  not  the  form,  but  the  measure  of  judg- 
ment. *^  Judgments  in  cases  of  impeachment  shall  not  extend  fur- 
ther than  to  removal  from  office,  and  disqualification  to  hold,"  &6.  But, 
a^  before  said,  they  may  extend  along  that  line  to  any  point  within  its 
limits.  Besides,  if  the  two  penalties  are  so  coupled  together  by  the 
copulative  conjunction  that  disqualification  to  hold  office  cannot  be  im- 
posed without  also  imposing  removal  from  office,  then  removal  from  office 
cannot  be  imposed  without  disqualification  to  hold  office ;  and  yet  the 
universal  construction  of  the  Constitution  has  been  that  the  penalty  of 
disqualification  is  a  discretionary  one,  to  be  imposed  with  removal  or  not 
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at  tbe  discretion  of  tl\e  Senate.  It  was  imposed  in  the  case  of  Ham- 
phre^'s,  it  was  not  imposed  in  the  case  of  Pickeriug ;  the  only  two  cases 
of  conviction  thns  far  had. 

Bat  it  is  also  argned  that  the  enameration,  in  section  4  of  article  2,  of 
the  President,  Vice-President,  and  all  civil  officers  of  the  D'nited  States 
as  the  persons  who  shall  be  removed  from  office  on  impeachment,  &c., 
exclades  all  other  persons,  nnder  the  rule,  expressio  unius^  exclusio  alterius . 
Bat  the  application  of  this  well-known  rule  brings  no  aid  to  the  con- 
stxaction,  for  it  begs  the  very  qnestion  at  issne.  The  words  ^^  civil 
officer"  here  enumerated  mean  a  civil  officer  when  the  offense  was  com- 
mitted or  when  the  offender  is  tried.  For  all  that  there  is  in  this  rnle  it 
may  mean  the  one  or  the  other.  And  the  rnle  itself  contribntes  nothing 
toward  a  conclusion.  But  the  rule  is  not  a  safe  one  to  apply  to  this  case, 
for  the  section  also  enumerate  certain  officers  who  shall  be  removed  from 
office  on  impeachment,  &c  Now,  the  Ck)nstitution  provides  no  other 
mode  of  removing  officers.  The  application  of  this  rnle  would  exclude 
every  other  method,  and  no  one  could  be  removed  from  office  by  any 
other  process  than  impeachment ;  a  conclusion  in  the  face  of  all  con- 
straction  and  all  history,  and  a  conclusion  which  renders  the  very  statute 
oader  which  Mr.  Belknap  is  indicted  unconstitutional,  for  that  proposes 
removal  from  office  by  a  court  after  conviction  on  indictment. 

If,  therefore,  I  do  not  err,  a  just  and  fair  construction  of  the  words  of 
the  foarth  section  of  the  second  article,  the  judicial  construction  of  penal 
statutes  enacted  in  similar  language  to  meet  the  same  case,  and  the 
necessity  of  giving  force  and  effect  to  all  the  general  provisions  of  the 
Constitution  defining  and  limiting  the  judgment  in  impeachment  cases, 
as  well  as  the  discretionary  power  exercis^  by  this  Senate  in  imposing 
one  branch  of  the  penalty  without  the  other,  heretofore  exercised,  all 
lead  to  the  conclusion  that  the  clause  in  question  clothes  the  Senate  with 
jorisdiction  in  this  case.  The  offense  was  an  impeachable  one  when 
committed.  No  subsequent  act  of  the  offender  can  change  its  character 
or  its  consequences.  A  resignation  of  office  for  the  avowed  purpose,  as 
this  record  confesses,  of  escaping  these  consequences  is  most  certainly 
SQch  an  act,  and  as  certainly  must  fail  of  its  purpose.  It  is  gravely 
argaed  here  that  men  do  by  their  own  act  escape  the  jurisdiction  ap- 
pointed to  try  them  for  offenses  when  they  depart  out  of  that  jurisdiction, 
and  this  act  of  Belknap  has  been  likened  in  argument  here  to  an  escape 
by  him  from  the  reach  of  the  district  court  so  that  he  cannot  be  tried  in 
it  Bat  when  he  comes  into  the  district  court  and  successfully  pleads  in 
bar  that  he  has  run  away  from  its  jurisdiction,  it  will  be  quite  time  to 
see  whether  there  be  any  analogy  or  soundness  in  the  argument  thus 
addaced. 

I  have  proceeded  thus  far  in  the  argument  upon  the  theory  advanced 
by  some  that  the  power  of  impeachment  in  the  Oonstitution  is  a  new 
creation,  the  power  found  in  the  fourth  section  of  the  second  article, 
^d  that  all  other  provisions  of  the  Constitution  in  reference  to  it  are 
merely  functionary  or  distributory  of  the  parts  in  the  proceeding.  I 
cannot,  however,  bring  myself  to  the  conclusion  that  the  framers  of  our 
Constitution,  when  making  it,  undertook  the  creation  of  a  new  power 
differing  essentially  from  any  other  that  had  existed  up  to  that  time, 
80  potent  in  its  character  and  upon  which  evidently  there  was  such  great 
reliance  fer  the  protection  of  the  liberties  of  the  people  and  their  insti- 
tutions against  unauthorized  exercise  of  power  ana  corruption  in  official 
Ufe.  If  that  had  been  the  case,  I  cannot  conceive  the  possibility  of  their 
placing  that  power,  if  a  new  one,  in  the  Constitution  without  one  single 
word  of  debate.  All  the  debate  that  has  come  down  to  us  touching  1m- 
30  B 
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peacbment  arose  after  the  power  itself  had  been  lodged  in  the  Constitu- 
tion, and  had  reference  solely  to  limitation  and  details.    There  did  exist, 
all  admit,  at  the  time  the  convention  met,  a  well-known  and  well-defined 
power  of  impeachment  at  common  law  which  would  reach  all  officisd 
misconduct  in  or  out  of  office.    It  has  been  described  here  by  more  than 
one  Senator,  and  its  early  history  portrayed  in  very  dark  colors.    The 
enormities  that  in  past  ages  had  been  committed  in  its  name,  the  hor- 
rors and  cmelties  that  h^  darkened  the  early  pages  of  its  history  have 
all  been  told  by  the  Senator  from  Illinois,  [Mr.  Logan.]    How  it  origi- 
nated and  its  subsequent  history  have  been  carefully  and  accurately  de- 
lineated by  the  Senator  from  Wisconsin,  [Mr.  Howe.]    The  Senator  from 
Iowa,  [Mr.  Allison,]  tells  us  what  no  one  could  deny,  that  it  existed  in 
all  the  colonies  under  their  charters*    It  did  so  exist,  Mr.  President,  not 
because  of  any  express  grant  by  the  King  in  the  charter,  but  in  the  be- 
lief of  the  public  men  of  that  time  that  it  came  as  an  inherent  power 
with  the  right  of  the  colonists  to  govern  themselves.    At  the  time  of 
the  Eevolution  and  when  the  Constitution  itself  was  framed  it  not  only 
existed,  it  not  only  had  a  place  among  the  recognized  powers  under 
their  charters,  but  was  believed  by  them  to  be  a  power  most  efficient 
and  promotive  of  the  public  good.    I  fail  to  find  any  sentiment  preva- 
lent among  the  colonists  that  the  power  of  impeachment  at  common  law, 
as  they  believed  they  had  secured  it  undec  their  charters,  was  a  dan- 
gerous power.    I  know  that  ig^fts  early  history  crimes  have  been  com- 


mitted in  its  name.  I  know,  too,  that  crimes  have  been  committed  in 
the  name  of  trial  by  jury.  There  is  no  blacker  page  in  the  history  of 
impeachment  than  that  which  records  the  enormities  committed  in  the 
court  of  king's  bench  by  Scroggs  and  Jeffireys  through  the  instrumen- 
tality of  trial  by  jury.  Crimes  have  been  committed  in  the  very  name 
of  liberty  herself.  The  writs  of  habeas  corpus  and  de  homine  repkgiando 
came  over  with  impeachment  as  instruments  in  the  hands  of  a  free  peo- 
ple, for  the  assertion  of  their  rights,  for  the  maintenance  of  their  liber- 
ties, and  for  their  protection  against  the  encroachments  of  power  and 
the  corruptions  of  officials.  Hallam  tells  us  how  it  was  held  in  England 
at  that  day.  Speaking  of  the  impeachment  of  the  Earl  of  Bssex  in  the 
time  of  James  I,  he  says : 

This  impeacbment  was  of  the  hfj^hest  moment  to  the  Commons,  as  it  restored  fbrerer  that 
salutary  constftntional  right  which  the  single  precedent  of  Lford  Bacon  might  have  been  in- 
enfflcient  to  establish  as  against  the  mintsteni  of  the  Crown.  (HaUam*8  Constitntional  His- 
tory, volume  I,  page  401.) 

And  again— 

The  Commons  bad  been  engaged  for  more  than  twenty  years  in  a  struggle  to  fortifj  their 
own  and  their  fellow-subiects*  liberties.  They  had  obtained  in  this  period  out  one  legislative 
measure  of  impK>rtance,  the  late  declaratory  act  against  monopolies ;  but  they  had  rescued 
from  disuse  their  ancient  right  of  impeachment,  and  of  these  adrantages  some  were  eridently 
incomplete,  and  it  would  reauire  the  most  vigorous  exertions  of  future  Parliaments  to  realize 
them.  But  such  exertions  the  increased  energy  of  the  nation  jp^ve  abundant  cause  to  anti- 
cipate. A  deep  and  lasting  love  of  freedom  bad  taken  hold  of  every  class,  except  perhaps 
the  clergy* 

No  better  evidence  of  the  real  character  of  impeachment  as  known  at 
the  common  law  as  well  as  the  estimate  in  which  it  was  held  by  the  colo- 
nists at  the  time  the  Constitution  was  framed  can  be  given  than  isfonnd 
in  Mr.  John  Adams's  history  of  its  assertion  in  the  colony  of  Massachn- 
setts  against  the  power  of  the  Grown  itself  only  two  years  before  the 
Declaration  of  Independence.  The  jadges  in  that  colony  were  the  in- 
struments selected  by  the  Grown  to  carry  out  its  system  of  oppression 
and  injustice.  They  were  made  independent,  of  the  colony  by  a  provis- 
ion tor  the  payment  of  their  salaries  out  of  the  British  exchequer.    It 
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was  in  this  uneqaal  straggle  between  the  people  and  these  judges  that 
the  power  of  impeachment  was  invoked.  I  cannot  do  better  in  this 
attempt  to  show  both  where  the  power  was  deemed  to  be  lodged  and  the 
reasons  for  holding  that  same  power  to  be  one  of  the  greatest  efficacy 
and  security  to  a  free  people  which  mast  have  obtained  with  the  frsmiers 
of  the  Constitution  when  they  made  that  instrument  than  by  quoting 
somewhat  at  length  from  a  letter  from  Mr.  Adams,  written  in  1817,  many 
years  after  the  events  described,  and  addressed  to  a  learned  jurist  of 
Massachusetts,  giving  an  account  of  this  remarkable  impeachment. 
WritiDg  to  Mr.  William  Tudor,  January  10,  1817,  Mr.  John  Adams 
says: 

The  public  had  been  lozu^  alarmed  with  ramors  and  predictions  that  the  Kinff  that  is  the 
nuiU8ti7,  would  take  into  their  own  hands  the  payment  of  the  salaries  of  the  iad|^  of  the 
rapreme  court  The  people  would  not  believe  it ;  the  most  thinking  men  dreaded  it  They 
•ud:  '*With  an  executive  authority  in  a  governor  possessed  of  an  absolute  negative  on  all 
the  acta  of  the  le^lature,  and  with  judges  dependent  only  on  the  Crown  for  salaries  as  well 
as  their  commissions,  what  protection  have  we  t  We  may  as  well  abdish  all  limitations, 
sod  resi|ra  our  lives  and  liberties  at  once  to  the  will  of  a  prime  minister  at  St  James.**    * 

*  *  The  dispatches  at  length  arrived,  and  expectation  was  raised  to  its  highest  pitch  of 
szoltation  and  triumph  on  one  side,  and  of  grief,  terror,  degradation,  and  despondency  on 
Uie  other.  The  le^latiire  assembled,  and  the  governor  communicated  to  the  two  houses  His 
Majesty's  commands. 

It  happened  that  I  was  invited  to  dine  that  day  with  Samuel  Wlnthrop,  an  excellent  char- 
acter and  a  predecessor  in  the  resx>eetable  office  you  now  hold  in  the  supreme  court  Ar- 
lired  at  his  house  in  New  Boston,  I  found  it  full  of  oounselois  and  representatives  and  clergy . 

*  *  *  All  expresf  ed  their  detestation  and  horror  of  the  insidious  ministerial  plot  bat  all 
•greed  that  it  was  irremediable.  There  was  no  means  or  mode  of  opposing  or  resisting 
it. 

Indignation  and  despair,  too,  boiled  in  m^  breast  as  ardently  as  in  any  of  them,  though  at 
the  company  were  so  much  superior  to  me  in  age  and  station  I  had  not  said  anything ;  but 
Dr.  Winthrop,*the  professor  then  of  the  council,  observing  my  silence  and  perhaps  my  counte- 
uooe,  lud,  '*  Mr.  Adams,  what  is  your  opinion  T  Can  you  think  of  anv  way  otescaping  this 
mvef  *  My  answer  was,  "  No,  sir ;  I  am  as  much  at  a  loss  as  any  of  the  company.  I  agree 
with  all  the  gentlemen  that  petitions  and  remonstrances  to  Sang  or  Parliament  will  be  !n- 
'ffi»etQal.  Nothing  but  force  will  succeed,  but  I  would  trr  one  project  before  I  had  recourse  to 
tbe  last  reason  and  fitness  of  things.**  The  company  cried  out  almost  or  quite  together,  *'  What 
project  is  that  T  What  would  yon  do  T**  Answer,  *'  I  would  impeach  the  judges.**  **  Im- 
P«Mh  the  judges!  HowT  Where  T  Who  can  impeach  them  f*  Answer,  **  The  House  of 
repreemtattves.**  **  The  house  of  representatives !  6efore  whom  f  Before  the  House  of  Lords 
in  England  t'*  Answer,  *'  No,  surely ;  you  might  as  well  impeach  them  before  Lord  North 
«lo&e.^  *•  Where,  then  f  *'  Answer,  * '  Before  tbe  governor  and  coundL*'  '  *  Is  there  any  prece- 
dent for  that  f  Answer,  '*  If  there  is  not  it  is  now  high  time  that  a  precedent  should  be  set*' 
"The  governor  and  council  will  not  receive  the  impeachment**  Answer,  "  I  kuow  that  very 
*«ll  bat  the  record  of  it  will  stand  upon  tbe  journals,  be  published  In  pamphlets  and  newspa- 
pcri,  and  perhaps  make  the  judges  repent  of  their  salaries  and  decline  then ;  perhaps  make  it 
too  titmblesome  to  hold  them.**  **  What  right  bad  we  to  impeach  anybody  T**  Answer,  *'  Our 
^oum  of  representatives  have  the  same  right  to  impeach  as  the  House  of  Commons  has  in 
Enflind,  and  our  governor  and  council  nave  the  same  right  and  duty  to  receive  and  bear 
impeaehmeiit  as  the  King  and  House  of  Lords  have  in  Parliament  If  the  governor  and 
^oundl  would  not  do  th^  duty,  that  would  not  be  the  fault  of  the  people ;  their  representa- 
tives ought  nevertheless  to  do  theirs.**  Some  of  the  company  said  that  the  idea  was  so  new  to 
^m  that  they  wished  I  would  show  them  some  reasons  for  mv  opinion  that  we  hid  the 
fi^t.  I  repeated  to  them  the  clause  ot  the  charter  which  I  relied  on,  the  constant  practice 
in  England,  and  the  necessity  of  such  a  power  and  practice  in  every  free  government 

The  company  dispersed  and  I  went  home.  Dr.  Cooper  and  others  were  excellent  hands  to 
>presd  a  rumor,  and  before  nine  o'clock  half  of  the  town  and  most  of  the  membersof  the  gen- 
«nl  court  had  in  their  heads  the  idea  of  an  impeachment  The  next  morning  early  Major  Haw- 
^h  of  Northampton,  came  to  my  house  under  great  concern  and  said  he  heard  that  I,yes- 
*^7t  in  a  public  company  suggested  a  thought  of  impeaching  the  judges ;  that  report  had 
fpt  abont  and  had  excited  some  uneasiness,  and  he  desired  to  know  my  meaning.  I  invited 
bim  to  my  house,  opened  the  charter,  and  requested  him  to  read  the  paragraphs  that  I  had 
ourked.  I  then  produced  to  him  that  volume  of  Selden*s  works  which  contains  his  treatise 
o&  judicature  and  Parliament  Other  authorities  in  law  were  produced  to  him,  and  the  state 
tnals  and  a  profusion  of  impeachments  with  which  that  work  abounds*  Major  Hawlev,  who 
^MB  one  of  the  best  men  in  the  province,  and  one  of  the  ablest  lawyers  and  best  speakers  in 
the  legislature,  was  struck  with  surprise.  He  said:  *'  I  know  not  what  to  think.  This  is* 
in  a  mtmier,  all  new  to  me.    I  must  think  of  it**    •    •    • 
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Major  Hawley,  alw^Bjs  conscientious,  always  deliberate,  always  cantioiuf,  had  not  slept 
soundly.  What  were  his  dreams  about  impeachment,  I  know  not  Bat  this  I  know :  he 
drove  away  to  Cambridge  to  consult  Judge  Trowbridge,  and  appealed  to  his  conscience. 
The  charter  was  called  for ;  Selden  and  the  state  trials  were  quoted.  Trowbridge  said  to 
him  what  I  had  said  before,  that  the  power  of  impeachment  was  essential  to  a  free  govern • 
ment;  that  the  charter  had  given  it  to  our  house  of  representatives  as  clearly  as  the  constitu- 
tion  in  the  common  law  or  immemorial  usage  had  given  it  to  the  House  of  Commons  in  Eng- 
land.   This  was  all  he  could  say,  although  he  lamented  the  occasion  of  it 

Major  Hawley  returned  fall  in  the  faith;  an  impeachment  was  voted  ;  a  committee  was 
appointed  to  prepare  articles.     •    •    * 

The  articles  were  reported  to  the  house,  discussed,  accepted,  the  impeachment  voted  and 
sent  up  in  form  to  the  governor  and  council ;  rejected,  of  course,  as  everybody  knew  before- 
hand tnat  it  would  be ;  but  it  remained  on  the  journals  of  the  house,  was  printed  in  the  news- 
papers, and  went  abroad  into  the  world.  And  what  were  the  conseauences  7  Chief- Justice  Oli- 
ver and  his  superior  court,  your  supreme  judicial  court,  commenceo  their  regular  circuit  The 
chief- justice  opened  his  court  as  usual.  Grand  jurors  and  petit  jurors  refused  to  take  their 
oaths.  They  never  could,  as  I  believe,  prevail  on  one  juror  to  take  the  oath.  I  attended  at 
the  bar  in  two  counties,  and  I  heard  grand  jurors  and  petit  inrors  sav  to  Chief-Justice  Oliver 
to  his  face,  **  The  chief-justice  of  this  court  stands  impeached  by  the  representatives  of  the 
people  of  high  crimes  and  misdemeanors  and  of  a  conspiracy  against  the  charter  privileges  of 
the  people  ;  I  cannot  serve  as  a  juror  or  take  the  oatn.*'  The  cool,  calm,  sedate  intrepid- 
ity with  which  these  honest  freeholders  went  through  this  fiery  trial  filled  my  eyes  and  my 

he&rt 

In  one  word,  the  royal  government  was  from  that  moment  laid  prostrate  in  the  dust,  and 
has  never  since  revived  in  substance,  though  a  dark  shadow  of  the  hobgoblin  haunts  me 
at  times  to  this  day.    (John  Adams,  volume  10,  page  236.) 

I  have  read  these  long  extracts  from  Mr.  Adamsfor  the  purpose  of  show- 
ing the  spirit  of  those  times  and  the  diflference  between  the  colonists  and 
Senators  here  in  the  estimate  put  by  them  respectiveiy  upon  the  power  of 
impeachment  np  to  the  very  hour  of  the  Revelation.    I  have  cited  it  for 
another  purpose.    Mr.  Adams,  who  wrote  this  glowing  accoant  of  im- 
peachment at  common  law,  embodied  in  the  constitation  of  Massachu- 
setts, which  was  the  production  of  his  pen,  in  1780  the  very  peculiar 
phraseology  put  seven  years  later  in  the  Constitution  of  the  United  States 
limiting  the  judgment  in  all  cases  of  impeachment.    '^  Judgment  in  all 
cases  of  impeachment  shall  extend  no  farther  than  removal  from  office 
and  disqufdification  to  hold  and  enjoy  any  office  of  honor,  trust,  or 
profit,"  is  a  peculiar  phrase.    It  is  first  found  in  the  constitution  of  Xew 
York,  adopted  in  1777,  in  that  of  Massachusetts  drawn  by  Mr.  Adams  in 
1780,  in  that  of  New  Hampshire,  which  was  nearly  a  copy  of  that  of 
Massachusetts,  in  1784,  and  then  in  the  Constitution  of  the  United  States, 
framed  in  1787.    There  is  no  doubt  that  in  these  instruments  it  had  a 
common  origin,  but  whether  it  originated  with  Mr.  Adams  or  with  the 
framers  of  the  New  York  constitution  is  uncertain.    But  Massachusetts 
from  1774,  when  the  impeachment  of  the  judges  took  place  upon  his  in- 
stance, until  1770,  was  endeavoring  to  frame  and  adopt  a  constitution. 
Mr.  Adams  was  appointed  upon  a  committee  to  draught  one  in  1779.    He 
tells  us  in  another  letter  in  respect  to  one  of  the  most  important  provis- 
ions of  the  Massachusetts  constitution  that  it  was  largely  the  result  of 
conferences  he  had  with  others  on  his  journeys  fi:om  Massachusetts  to 
Philadelphia  in  1774. 1775, 1776,  and  1777.    I  think  it  is  fair  to  assume 
that  this  peculiar  pnraseology  by  which  judgment  in  all  oases  of  im- 
peachment was  thus  limited  was  the  'result  of  conferences  between  the 
leading  minds  of  Massachusetts  and  New  York,  and  perhaps  New  Hamp- 
shire, in  whose  constitutions  it  was  placed  before  it  was  adopted  by  the 
framers  of  the  Constitution  of  the  United  States.    These  men,  as  I  have 
shown,  were  men  most  ardently  impressed  with  the  efficacy  and  impor- 
tance of  the  power  of  impeachment  at  common  law,  which  they  believed 
came  over  with  the  charters  and  which  they  had  proved  was  powerful 
enough  to  wrest  their  liberties  from  the  hands  of  their  oppressors. 

In  the  trial  of  Prescott  under  the  Massachusetts  constitution  in  1821, 
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both  Mr.  Webster  and  the  late  Chief-Justice  Shaw,  though  on  opposite 
«i(les  in  the  trial,  traced  impeachment  under  that  constitution  to  the 
common  law.    (Prescott's  Trial,  pages  160, 180.) 

Xow,  with  these  views  prevalent  among  leading  minds,  the  conven- 
tion, without  debate,  so  far  as  I  am  able  to  ascertain,  first  declared 
that— 

The  House  of  Representatives  shall  have  the  sole  power  of  impeachment.  **  *  *  Xhe 
BeoBte  shall  have  the  sole  power  to  try  all  impeachments. 

They  then  proceeded  to  put  limitations  ui>on  that  power : 

No  person  shall  be  convicted  without  the  concarrence  of  two-thirds  of  the  members  pres- 
ent.   *    *    •    When  the  President  is  tried,  the  Chief-Jastiee  shall  predde. 

Jod^meot  in  all  cases  of  impeachment  shall  not  extend  fhrther  than  to  removal  from 
office  and  diiqaalification,  &.c,  *  *  •  Bat  the  party  convicted  shall  nevertheless  be  lia- 
ble and  sabject  to  indictment,  trial,  judgment,  and  punishment,  according  to  law.  *  *  * 
The  President  shall  have  power  to  grant  reprieves  and  pardons  for  all  offenses  against  the 
United  States,  except  in  cases  of  impeachment. 

Nearly  all  the  debate  in  the  convention  upon  the  subject  of  impeach- 
ment which  has  come  down  to  us  arose  over  another  section,  namely, 
the  fourth  section  of  the  second  article,  which  is  in  these  words : 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

Xow,  up  to  this  point  the  power  of  impeachment  in  the  Constitution 
seems  complete,  and  yet  there  is  no  definition  of  that  power,  no  rules 
of  procedure  prescribed,  but  the  whole  is  left,  like  the  definition  and 
application  of  the  term  "trial  by  jury'' in  the  Constitution  to  be  de- 
rived from  other  sources.  Of  course  the  framers  of  the  Constitution 
used  words  understandin^ly.  What  did  they  mean  when  they  said 
^^the  House  of  Bepresentatives  shall  have  the  sole  power  of  impeach- 
ment!" I  cannot  resist  the  conclusion  that  they  meant  by  the  term 
^^impeachment"  the  known  and  defined  power  existing  before  the  cre- 
ation of  the  Constitution,  so  clear  in  character  and  in  definition  that  it 
was  not  deemed  necessary  by  them  to  use  words  other  than  the  term 
iUelf  to  make  it  perfectly  understood.    Mr.  Bawle  says : 

Impeachmonts  are  thus  introduced  as  a  well-known  defined  term,  and  we  mnst  have 
Tcconrse  to  the  common  law  of  England  for  a  definition  of  them.  (Rawle  on  the  Constitation, 
H^  198.) 

I  have  said  that  whatever  debate  arose  upon  the  subject  of  impeach- 
ment arose  upon  the  subsequent  article  in  reference  to  the  impeachment 
of  the  President,  Vice-President,  and  civil  oflBcers  of  the  United  States 
BO  frequently  cited.  And  it  is  worthy  of  remark  that  this  debate  was 
in  reference  to  the  office  of  President  alone,  the  other  words,  "Vice- 
President  and  all  civil  officers  of  the  United  States,"  having  been  in- 
serted afterward  by  the  committee  on  style,  and  without  debate.  Now, 
the  very  debate  over  the  office  of  President  convinces  me  that  the 
fetmers  of  the  Constitution  had  in  their  minds  all  along  the  common- 
law  power  of  impeachment;  otherwise  this  very  debate  would  not  have 
^nsen,  for  a  new  creation  applicable  to  all  national  officers,  as  was  the 
phraseology  in  Mr.  Randolph's  original  draught,  would  have  given  rise 
to  no  debate  about  the  President  any  more  than  any  other  national 
officer.  But  by  the  common  law  the  King  could  not  be  impeached,  for 
there  was  no  power  above  the  King  before  whom  he  could  be  arraigned. 
In  theory  he  was  himself  the  source  of  power,  and  if  the  common-law 
impeachment  was  placed  in  the  Constitution,  the  query  would  most  nat- 
nrally  arise  whether  it  would  apply  to  the  Chief  Magistrate  of  this  coun- 
try or  he  wonld  be  excluded  as  in  England,  from  which  the  power  itself 
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was  derived.  It  seems  natural  to  believe  that  lest  some  such  question 
as  that  might  hereafter  arise  it  was  well  to  remove  all  doubt  and  expressly 
provide  for  the  liability  of  the  Chief  Executive  to  this  salutary  restraint 
over  his  official  action  as  well  as  all  other  officers.  Hence  arose  debate 
over  attempting  to  provide  for  the  impeachment  of  the  President  of  the 
United  States,  and  the  very  debate,  merger  as  it  is,  tends  wholly  in  my 
mind  to  strengthen  the  conviction  that  men  out  of  office  as  well  as  in 
office  can  be  impeached  for  such  official  misconduct  as  amounts  to  any 
one  of  the  crimes  specified  in  the  Gonstitation.  While  this  debate  was 
going  on  Mr.  Pinckney  observed  that  "  he  ought  not  to  be  impeached 
while  in  offi4)e.^ 

Mr.  ALLI90N.  Does  not  the  Senator  know  that  Mr.  Pinckney  was  op- 
posed to  the  impeachment  of  the  President  altogether  ? 

Mr.  Dawes.  Most  certainly  I  do,  but  the  convention  was  against  bim 
and  declared  that  the  President  should  be  impeached. t^Then  Mr.  Pinck- 
ney struggled  to  provide  that  he  should  not  be  impeached  while  in  office^ 
which  shows  clearly  that  in  his  opinion  the  provision  debated  was  broad 
enough  to  impeach  him  while  out  of  office.  The  reply  of  Mr.  Davi^  to 
Mr.  Pinckney  is  most  clear.    Mr.  Davi6  said : 

If  be  be  not  impeachable  while  in  office,  he  will  spare  no  efifort  or  pains  whatever  to  get 
himself  re-elected. 

Now  upon  the  construction  that  the  Senator  from  Iowa  claims  that  he 
could  only  be  impeached  while  in  office,  what  meaning  is  there  to  this 
remark  of  Mr.  Davi^.  One  would  suppose  that  the  best  thing  the  Presi- 
dent could  do  would  be  to  get  out  of  office  instead  of  sparing  no  effort 
or  pains  whatever  to  get  himself  re-elected,  because,  by  the  theory  of 
the  Senator  from  Iowa  and  others  who  agree  with  him,  getting  himsdf 
re-elected  would  be  getting  himself  into  the  very  jaws  of  impeachment, 
while  getting  himself  out  of  office  as  soon  as  possible  was  getting  him- 
self beyond  its  reach.  Mr.  Wilson  stated  that  he  ^^agreed  in  the  ne- 
cessity of  making  the  Executive  impeachable  while  in  office,"  and 
Colonel  Mason  said  ^^  that  while  great  crimes  are  committed  I  am  in  favor 
of  punishing  the  principals  as  well  as  the  coadjotors." 

I  do  not  find  anything  in  the  debates  rnnning  counter  to  the  idea 
most  manifestly  conveyed  by  this  meager  account  that  all  understood 
the  phraseology  adopted  as  applicable  to  the  official  after  he  has  left 
office  as  well  as  before.  Mr.  Hamilton,  in  the  forty -sixth  number  of  the 
Federalist,  coipmending  this  power  to  the  favorable  consideration  of  the 
public,  conveys  to  my  mind  most  clearly  the  same  idea.  I  will  not  stop 
to  quote,  because  it  is  the  tenor  of  the  whole  article,  and  no  particular 
part  of  it,  which  bears  this  construction.  When  the  Constitution  went 
before  the  States  in  State  conventions,  some  of  the  ablest  of  its  framers, 
in  their  respective  State  conventions,  presented  the  same  view  of  the 
subject:  Mr.  Madison  in  the  Yirginia  convention,  (Elliot's  Debates, 
volume  2,  page  379 ;)  Mr.  Wilson  in  the  Pennsylvania  convention,  (El- 
liot's Debates,  volume  3,  page  270 ;)  Mr.  Pinckney  in  the  South  Carolina 
convention,  (Elliot's  Debates,  volume  4,  page  265.) 

The  single  remark  of  Governor  Johnston  in  the  constitutional  con- 
vention of  North  Carolina,  (Elliot's  Debates,  volume  3,  page  145,)  cited 
to  the  contrary,  does  not  support  the  position  for  which  it  is  used. 

The  single  line  quoted,  ^*  How  could  a  man  be  removed  from  office 
who  had  no  office  f  was  uttered  alio  intuitUj  and  is  found  in  an  argu- 
ment addressed  to  the  convention  of  IfTorth  Carolina,  to  convince  them 
that  impeachment  under  the  Federal  Constitution  would  not  include 
State  oflScers,  but  was  confined  exclusively  to  officers  under  the  Federal 
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Government.    I  do  not  find  a  word  in  the  whole  argument  having  the 
slightest  reference  to  the  question  now  under  consideration. 

These  men  took  part  in  framing  the  provision  itself,  and  were  equally 
active  in  making  it  understood  by  the  people  of  their  respective  States 
when  urging  its  adoption.  This  is  all  we  have  of  the  views  of  the 
framers  of  the  Constitution  itself  beyond  the  language  of  that  instru- 
ment 

My  colleague,  [Mr.  Boutwell,]  following  the  Senator  from  New  York, 
fMr.  Conkling,J  has  said  that  of  one  thing  the  people  of  the  United  States 
nave  rested  in  the  firm  conviction  for  a  century,  that  no  private  citizen 
of  this  country  is  liable  to  impeachment  before  this  tribunal.  And  the 
Senator  from  California  [Mr.  Booth!  came  back  at  last  in  his  beautiful 
language  to  repose  upon  the  same  idea.  Nothing  can  exceed  the  beauty 
of  his  description  of  the  safety  he  found  in  this  ^'  inertia  of  acquiescence." 
He  will  permit  me  to  say  in  passing  that,  as  much  as  I  admire  his  sleep- 
ing beauty,  I  am  compelled  in  the  light  of  history  to  differ  with  him  in 
opinion  as  to  her  safety,  and  to  modestly  express  the  doubt  that  as  she 
sleeps  her  very  danger  lies  in  her  <<  inertia."  But  if  these  Senators  mean 
to  say  merely  that  for  the  last  century  the  people  of  this  country  have 
reposed  in  the  belief  that  no  one  who  has  never  held  office  can  be  ar- 
raigned at  this  bar  upon  articles  of  impeachment,  there  will  be  no  dis- 
pute with  them.  But  on  the  other  hand — and  it  is  best  to  keep  as  near 
the  case  at  bar  as  we  can — ^if  they  mean  to  say  that  the  people  have  ever 
believed,  before  this  case  arose,  that  any  official,  high  or  low,  guilty  of 
high  crimes  and  misdemeanors  in  office,  could  escape  all  the  constitn- 
tional  consequences  of  his  misconduct  by  announcing  to  the  House  of 
Bepresentatives,  who  have  the  ^*  sole  power  of  impeachment,"  while  that 
aagust  tribunal  is  in  the  very  process  of  presenting  articles  against  him, 
that  '*  one  honr  and  forty  minutes  ago  I  resigned  that  office  and  thereby 
escaped  all  resi>onsibility  to  the  Constitution  and  to  you  to  answer  be- 
fore this  tribunal  for  my  official  misconduct" — if  this  is  what  is  meant 
by  Senators  in  their  appeal  to  the  century,  I  venture  to  say  that  the 
▼hole  history  of  the  Government  does  not  afford  a  single  authority  for 
the  assertion.  Ofi  the  contrary,  there  is  much  in  that  history  and  in  the 
opinions  of  public  men  which  requires  an  explanation  at  their  hands. 
I  have  already  cited  the  framers  of  the  Constitution,  both  in  the  Federal 
and  State  conventions.  The  opinion  of  Mr.  Bawle  has  already  been 
cited.  It  is  brief,  it  is  true,  but  no  words  would  make  it  more  plain.  It 
was  his  opinion,  in  a  work  of  reputation  in  the  profession,  that  men 
could  be  impeached  as  well  out  of  office  as  in  office.  These  were  his 
words: 

From  the  reasons  already  given,  it  is  obvions  that  the  only  persons  liable  to  impeachment 
sre  those  who  are  or  have  been  in  pablic  office.  All  executive  and  judicial  officers,  from  the 
President  downward,  from  the  jaages  of  the  Sapreme  Conrt  to  those  of  the  most  inferior 
tribonals,  are  included  in  this  description.    (Rawie  on  the  Constitution,  page  203.) 

The  House  of  Bepresentatives  in  1846  was  certainly  of  opinion  that 
they  could  impeach  a  man  for  high  crimes  and  misdemeanors  in  office 
after  he  had  left  it,  for  they  undertook  deliberately  such  an  impeach- 
ment of  Daniel  Webster  several  years  after  he  left  the  office  of  Secretary 
of  State  for  what  were  charged  to  be  such  offenses  while  in  that  office. 
The  precedent  has  already  been  referred  to,  but  its  full  force  and  im- 
portance  have  not  yet  been  given.  Mr.  O.  J.  Ingersoll,  although  a  man 
of  violent  political  prejudices,  yet  of  ability  as  a  lawyer,  charged  Mr. 
Webster  in  the  House  of  Representatives  with  official  corruption  while 
iu  the  office  of  Secretary  of  State,  from  which  he  had  retired  several 
years  before.    The  charges  were  direct  and  specific  with  the  asserted 
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purpose  of  initiatiug  proceediDgs  in  impeachment  against  that  distin- 
guished statesman.  It  was  so  understood  by  the  House ;  and  Mr.  Bayly, 
of  Virginia,  who  believed  as  Senators  do  here  that  impeachment  would 
not  lie  against  an  official  after  he  had  left  office,  so  understood  Mr. 
Ingersoll  and  the  purpose  of  his  charge,  and  called  his  attention  to  the 
fact  that  Mr.  Webster  was  out  of  office,  and  as  he  believed  could  not  be 
impeached.  Mr.  IngersolFs  response  was  "  What  if  he  is  t "  To  this  ob- 
jection of  Mr.  Bayly  Mr.  Adams  made  the  reply  which  has  already 
been  cited  in  part,  and  which  I  shall  take  the  liberty  hereafter  to  quote 
in  full.  At  the  conclusion  of  Mr.  IngersolPs  speech,  on  his  motion  the 
House  called  on  the  President  for  certain  papers  and  information  io  the 
State  Department  which,  as  he  alleged,  would  sustain  the  charges  that 
he  had  made  against  Mr.  Webster.  The  President  replied  in  a  lengthy 
message,  which  stated  that  the  information  called  for  touched  the  ad- 
ministration of  the  secret  service  of  the  State  Department,  which  had 
always  been  held  as  confidential,  and  which  he  declined  to  disclose,  un- 
less the  House  of  Representatives  desired  their  use  for  Uie  purpose  of 
impeachment.  He  intimated  that  if  that  were  the  design  of  the  House 
the  papers  would  be  disclosed  to  a  committee  appointed  fbr  that  pur- 
pose. The  President  used  this  language  upon  the  subject  of  impeach- 
ment, having  no  other  application  at  the  time  than  to  an  official  after 
he  had  left  office : 

If  the  House  of  Representatives,  as  the  g^and  inquest  of  the  nation,  should  at  any  time 
have  reason  to  believe  that  there  had  been  malversation  in  office  by  an  improper  use  or  ap- 
plication of  the  public  monej  bj  a  public  officer,  and  should  think  proper  to  institute  an  in- 
quiry into  the  matter,  all  the  archives  or  papers  of  the  executive  department,  public  or  pri- 
vate, would  be  subject  to  the  inspection  and  control  of  a  committee  of  their  bodj,  and  every 
facility  in  the  power  of  the  Executive  be  afiforded  to  enable  them  to  prosecute  the  investiga- 
tion. 

Subsequently  Mr.  Webster,  in  the  Senate,  repelled  the  charges  of  Mr. 
Ingersoll  with  great  bitterness,  and  Mr.  Ingersoll  renewed  his  accusa- 
tions in  the  House  with  specific  charges  of  dates,  and  sums,  and  indi- 
viduals, and  the  manner  in  which  the  secret-service  fund  of  the  State 
Department  had  been,  as  he  alleged,  corruptly  used  by  Mr.  We^bster. 
He  concluded  his  speech  with  a  remark  which  shows  that  it  was  made 
with  the  understanding  that  it  should  initiate  proceedings  looking  to 
impeachment.    He  remarked : 

A  resolution  or  committee  which  I  cannot  institute  will  soon  test  the  truth  of  my  state- 
ments. 

Whereupon  a  resolution  was  first  offered  by  the  friends  of  Mr.  Webster 
calling'for  a  committee  to  inquire  by  what  means  Mr.  Ingersoll  had  be- 
come possessed  of  the  secrets  of  the  secret-service  fund.  Pending  that 
resolution  Mr.  Pettit,  of  Indiana,  subsequently  a  member  of  this  body, 
and  an  able  lawyer,  moved  as  an  amendment  a  resolution  evidently  al- 
luded to  by  Mr.  Ingersoll,  which  was  in  these  words : 

And  that  another  select  committee  of  five  be  appointed  to  inquire  iuto  the  truth  of  the 
charffes  this  day  made  by  Mr.  C.  J.  Infrersoll  afjfainst  Mr.  Daniel  Webster  with  the  view  of 
founding  an  impeachment  against  said  Daniel  Webster,  and  that  said  committee  have  power 
to  send  for  persons  and  papers,  books  and  vouchers. 

Mr.  Schenck,  the  mover  of  the  first  resolution,  said : 

If  the  gentleman  will  offer  that  as  a  separate  proposition  I  will  vote  for  it. 

The  resolution  was  adopted  with  the  previous  one,  and  a  special  com- 
mittee appointed  under  its  authority  "with  the  view  of  founding  an  im- 
peachment against  said  Daniel  Webster,^  which  proceeded  to  its  work. 
That  committee  made  two  reports,  and  in  neither  of  them  did  they  en- 
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connter  tbe  difficalties  sagji^ested  by  this  plea,  that  the  accused  had 
escaped  beyond  their  reach  when  he  left  the  office  in  which  he  was 
charged  with  oorrnption.  The  on]y  difficulty  they  seemed  to  have  en- 
cooDtered  was  that  the  facts  did  not  sustain  the  charges.  Why  should 
these  Senators  rely  upon  the  ^'  inertia  of  acquiescence  "  for  a  century, 
when  we  find  that  not  only  Mr.  G.  J.  IngersoH,  Mr.  J.  Q.  Adams,  and 
Mr.  Schenck,  but  the  whole  House  of  Bepresentatives  of  that  day,  with 
the  exception,  so  far  as  the  record  shows,  of  Mr.  Bayley,  of  Virginia, 
^tertained  without  question  the  belief  that,  if  an  officer  was  guilty  of 
high  crimes  and  misdemeanors,  no  act  of  his  own  in  form  of  resignation 
coald  relieve  him  from  the  constitutional  consequences  of  his  offenses  ? 
These  proceedings  may  be  found  in  the  Congressional  Globe,  first  ses- 
sion Twenty-ninth  Congress.  The  remarks  of  Mr.  Adams  upon  that  ques- 
tion were  in  part  cited  by  one  of  the  managers,  [Mr.  Hoar.]  I  am  moved 
toqnote  them  in  full  from  the  remark  of  the  Senator  ftom  Maine,  [Mr. 
Hamlin,]  who  was  a  member  of  the  House  at  the  time  and  who  expressed 
to  the  Senate  a  day  or  two  since  the  impression  they  made  upon  him, 
that  they  were  simply  an  exultation  of  conscious  rectitude  upon  the  part 
of  Mr.  Adams,  and  a  boast  that  so  far  as  any  official  act  of  his  own  was 
coQcemed  be  was  ready  now  and  to  the  remotest  period  of  his  life  to  an- 
swer to  any  impeachment  therefor.  These  remarks  were  all  that  the 
Senator  from  Maine  has  stated  they  were ;  but  they  were  much  more, 
and  when  fully  quoted  the  Senate  will  see  that  they  were  the  deliberate 
expressions  of  that  learned  statesmai,  made  not  merely  in  the  con- 
sciousness that  he  was  without  fear  of  their  personal  application,  but  an 
exposition  of  the  Constitution  itself.  It  will  not  be  without  profit  or 
bearing  upon  this  question  to  read  them  at  length.  They  are  as  follows: 

And  here  I  take  occasion  to  say  that  I  differ  with  the  gentleman  from  Virginia  [Mr.  Bay- 
lej]  and  I  belieye  other  gentlemen  who  stated  that  tbe  day  of  impeachment  has  passed  by 
tbe  Const! tution  the  moment  the  pnblic  office  expires.  I  bold  no  such  doctrine.  I  hold  mV' 
*^f,so  long  as  I  have  breath  of  life  in  my  body,  amenable  to  impeachment  by  this  House  for 
STtrjthing  I  did  daring  the  time  I  held  any  public  office. 

Mr.  Bayley.  Is  not  theiudg^ent, in  case  of  impeachment, removal  from  office? 

Mr.  Adams.  And  disqualification  to  bold  any  office  of  honor,  trust,  or  profit  unlor  the 
Vnited  States  forever  afterward ;  a  punishment  much  greater,  in  my  opinion,  than  removal 
^m  office.  It  clings  to  a  man  so  long  as  he  lives,  and  if  any  pnblic  officer  ever  put  him- 
self in  a  position  to  oe  tried  by  impeachment  he  would  have  very  little  of  my  good  opinion 
if  he  did  not  think  disqualification  from  holding  office  for  life  a  more  severe  punishment 
than  mere  removal  from  ofiice.  I  hold,  therefore,  that  every  President  of  the  United  States, 
every  Secretary  of  State,  every  officer  of  the  United  States  impeachable  by  the  laws  of  the 
^onniTj  is  as  liable  twenty  years  after  his  office  has  expired  as  he  is  while  he  continues  in 
office.  And  if  such  is  not  tbe  case,  if  an  officer  could  thus  ward  off  the  pains  of  impeach- 
ffieut,  what  would  be  the  value  of  impeachment,  or  when  do  yon  suppose  that  discoveries 
wooM  be  made  that  would  render  impeachment  effectual  7  I  speak  with  reference  to  the 
proTisioQg  of  the  Constitution  and  to  tne  great  objects  contemplated  by  these  provisions; 
^d  I  now  say  that  if  one-tenth  of  the  charges  against  the  person  h^re  attacked  are  true, 
UDpeachnient,  in  my  humble  judgment,  is  the  course  that  ought  to  be  pursued  by  this  House, 
^  that  in  tbe  process  of  impeachment  the  usual  requisites  of  justice  to  every  man  charged 
^th  heinous  cnmes  and  misdemeanors  should  be  complied  with ;  that  the  accused  should 
have  notice  of  the  impeachment ;  that  he  should  have  notice  of  the  evidence  to  be  made 
againat  bim  that  he  may  have  the  means  of  defense  before  tbe  bar  of  this  House,  and  that 
^^ay  Qot  be  reached  by  side  blows  by  applications  for  what  may  be  dra^fged  up  out  of  the 
l^epartment  of  State  when  he  was  in  the  office  to  injure  him  in  the  public  mind  probably 
lor  services  of  the  first  importance  to  the  country. 

,  There  can  be  not  doubt,  I  think,  for  whatever  it  was  worth,  the  opin- 
ion of  Mr.  Adams  was  here  given  clearly,  explicitly,  and  deliberately 
tbat  the  Senate  has  jarisdiction  in  cases  like  the  one  at  bar.  To  break 
the  force  of  this  opinion,  one  of  the  counsel  for  the  defense  [Mr.  BlackJ 
Jas  remarked  that  Mr.  Adams  was  always  quarreling  ana  was  never 
j^appy  when  he  was  not  in  a  fight,  and  that  nothing  would  have  de- 
lighted him  so  much  as  to  be  brought  over  into  this  presence  from  the 
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impeachment,  whicli  vonltl  ^ve  him  an  opportu 
md  left  among  his  enemies.     In  the  opiuioD  of  tin 

this  opinion  of  Mr.  Adams  was  worth.  The  Sena 
[Mr.  Conkling]  has  called  our  attention  to  the  fac 

seventy -nine  years  of  age  when  he  uttered  this  opin 
hat  it  was  that  of  a  man,  however  great  otherwise 
ge.  It  is  true  that  Mr.  Adams  was  antagonistic  in  hi: 
ck  right  and  left  among  his  enemies,  bnt  it  is  hi: 
le  judgment  of  history  will  be  that  be  thas  strnci 
true,  too,  that  he  was  seventy-Dine  years  of  age  a 
Tved  hi»  district  many  yeara  thereafter  in  Congres 
ipaired,  and  with  a  vigor  of  mind  which  seemed  t 
are,  and  there  never  waa  an  hoar  that  his  eye  w» 
•ower  enfeebled  nntil  his  last  att«rance,  aa  he  lait 
ness,  "  This  is  the  last  of  earth." 
authority.  Mr,  Charles  Francis  Adams,  in  editin] 
Ldams,  which  were  published  in  1852,  had  occasio 
k  himself  of  the  little  restraint  upon  the  Preaiden 
tion  against  the  exercise  of  corrupt  and  deapoti 
I  discussion  of  that  questiou  he  assumed  all  aloof 
tie  President  could  be  impeached  as  well  after  a 
ise  are  his  words  : 

eck  which  eztated  for  forty  years,  the  chanca  of  re-elocliOD,  to  t 
lot  vaiy  to  put  i,  finger  apon  any  clauie  of  Ibe  CoDBtitatlon  vhit 
led  Preaidaut  for  four  years  from  aiing  the  poirera  veatad  in  him  : 
bout  regard  to  the  people'a  wiibei  at  all.  Indeed  it  la  possible 
mlure  a  doabt  whether  an  adequate  leitraint  can  be  found  againi 
potic  use  of  hii  patrooage  ai  well  at  the  perveriion  of  his  polic; 
',  that  by  impeauhmenl,  ia  obviouBly  inrafBcient  from  Ibe  abteni 
ponderous  Byttem  of  investigation  afl«r  the  offender  baa  loat  b 
>  lonfuer  of  any  coniequence  to  Ibe  state.  Of  the  alnge'*''  "*'" 
I  in  ca»ee  of  inferior  magnitude  is  of  frequent  enough  proof  Tl 
iTict  an  offender  would  not  be  liliBly  to  occumubile  until  a  Jsri 
service  had  expired,  and  the  remainder  would  probably  elapw  l> 
Then  would  come  the  election  of  a  luccesaor  with  a  syalem  in  i 
vrbich  preceded  it  and  around  which  new  inlereeta  would  immec 
probability  is  there  of  the  nltimale  infliction  upon  the  gujllj  ma 
dual  rimovtd /mm  abiertaluin,  of  any  penalty  adequate  to  his  ciim< 
I  the  absence  of  responsibility  be  only  parli^ty  Ime  it  becomea  p« 
.  in  the  case  of  the  President  confining  himself  to  Ibe  use  of  k 
ce,  however  nnpalatable  they  may  be.  there  can  he  little  of  save 
M>ple  during  bis  termor  o/'/ia/iis&iiuat  in/tUUd  afitntard.  (Worl 
3,  page  4l>e. } 

s  the  younger  Adama  stand  with  bis  father  an 
moat  illustrious  names,  in  maiutainiiig  this  broa 
ent  uuder  the  Uouatitution. 

[1  some  authority  from  the  framers  of  the  Constiti 
1  convention  and  in  tbo  State  conventions,  and  t'roi 

able  statesmen  aince,  and  I  have  shown  at  least  on 
ODgly  sustaining  the  theory  that  the  framers  of  tb 
it,  either  by  design  or,  as  the  Senator  from  Califo 
nks,  by  mistake  of  arrangement,  so  thwart  the  efl 

work  as  to  paralyze  this  great  and  efBcient  po'f  ( 

e  precedent  bearing  more  or  leas  upon  this  subjef 
iqnently  alluded  to,  and  which  for  a  moment  I  (I< 
i  the  impeachment  of  Barnard  in  the  State  of  ^e 
r  the  constitution  of  1846,  which  I  do  not  understan 
1  this  respect  from  the  Constitution  of  the  Unite 
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States.  He  was  impeached  while  in  office,  but  for  offenses  committed 
under  another  term  of  the  same  office.  He  had  been  judge  of  the 
supreme  court  eight  years  and  had  been  re-elected,  and  while  holding 
the  office  tbe  second  time  was  impeached  for  offenses  committed  during 
his  first  term.  So  far  as  the  office  was  concerned  in  which  the  offenses 
were  committed  he  had  left  it,  but  he  was  nevertheless  a  civil  officer 
under  the  constitution  of  New  York,  although  not  holding  identically 
the  same  office  as  that  for  the  corruption  in  which  he  was  impeached. 
This  very  much  weakens  the  case  as  a  precedent  for  either  side,  but  I 
allude  to  it  now  merely  to  refer  to  the  reason  given  by  the  Seuator  from 
Michigan  (Mr.  Christiancy)  why  it  cannot  be  cited  as  a  precedent  for 
the  impeachment  of  a  man  for  official  crime  in  office  after  he  has  left 
that  office.  It  is  said  by  that  Senator  that  the  reason  the  articles  of 
impeachment  were  maintained  in  that  case  is  because  no  period  of  time 
intervened  between  the  expiration  of  the  office  in  which  the  offenses 
were  committed  and  the  commencement  of  the  office  held  by  Barnard 
when  proceedings  were  instituted.  I  infer  from  his  remarks  that  had 
there  been  any  considerable  space  of  time  intervening  between  those 
two  offices  the  case  would,  in  his  opinion,  have  been  otherwise.  I  can- 
not understand  the  force  of  this  reasoning.  The  two  offices  were  as  dis- 
tinct and  separate  and  held  by  two  as  distinct  commissions  as  if  the  one 
had  been  held  by  A  and  the  other  by  B,  and  as  if  a  period  had  elapsed 
between  the  two.  Suppose  Barnard  had  stepped  from  the  office  of  judge 
of  the  superior  court  into  that  of  judge  of  the  supreme  court,  there  would 
have  been  no  intervening  space ;  they  had  been  both  judicial  offices,  and 
yet  they  would  have  been  as  distinct  and  different  in  character  and  func- 
tion as  they  were  in  name,  and  by  no  process  of  reasoning  can  I  bring 
myself  to  the  conclusion  that,  because  the  two  distinct  and  separate 
offices  ffiled  under  two  distinct  elections  came  close  together  in  point  of 
time,  in  any  sense  they  were  merged  into  one. 

If  in  view  of  these  authorities  and  of  at  least  one  c\esa  precedent  thus 
cited  the  people  of  this  Bepnblic  have  reposed  in  security  under  this 
provision  of  the  Constitution  for  a  century,  as  the  Senator  from  Kew 
York  (Mr.  Gonkling)  and  my  colleague  (Mr.  Boutwell)  remarked,  cer- 
tainly no  great  danger  to  the  liberties  of  the  people  lurks  under  this 
power  of  impeachment  so  construed  and  so  understood.  A  century,  if 
we  are  not  in  danger  of  overworking  this  word,  has  certainly  done  this 
much  to  quiet  the  fears  of  those  who  have  dreaded  so  much  the  danger 
of  following  men  into  private  life  with  the  terrors  and  cruelties  of  this 
proceeding.  The  guards  of  the  Constitution  have  thus  proved  a  suffi- 
cient security  against  abuse. 

I  must  not  pass  over  the  allusion  of  my  colleague  and  others  to  the 
opinion  of  Mr.  Justice  Story  so  frequently  invoked  in  the  argument  in 
this  deliberation.  My  colleague  says  that  the  profession  has  for  thirty- 
flve  years  rested  in  the  belief  that  Judge  Story  at  least  had  declared  in 
a  well-considered  commentary  upon  the  Constitution  his  settled  convic- 
tion that  no  official  could  be  impeached  after  he  had  left  office  for  high 
crimes  and  misdemeanors  while  in  office.  I  will  not  venture  to  put  my 
opinion  of  what  has  been  understood  by  the  profession  against  the  larger 
experience  and  greater  learning  of  my  distinguished  colleague ;  but  he 
^  permit  me  to  say  that  while  no  one  more  than  myself  delights  in 
the  charm,  the  beauty,  and  the  philosophy  of  Judge  Story's  works,  I 
think  that  I  do  not  dififer  with  the  profession  in  saying  that  after  all  no 
man  has  succeeded  in  gathering  together  the  opinions  of  others  without 
expressing  his  own  so  successfully  as  Judge  Story.  I  cannot  understand 
how  the  profession  could  ever  come  to  the  conclusion  that,  contrary  to 
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II  his  other  legal  writings,  Mr.  Justice  Story  had  ex- 
clear  conviction  apon  this  claase  of  the  Constitution 
lad  DO  jurisdicttoD  to  try  any  impeachment  of  an  officer 
office,  especially  when  Judge  Story  himself  says  thnt 
d  to  express  such  an  opinion. 
L.  Kot  qaite  that,  I  think, 
[ost  certainly  that ;  exactly  that.    These  are  his  words : 


to  the  doctrine,  Mr.  President,  chat  tho  common-law 
bmeut  has  been  ingrafted  into  the  Gonstitntion,  that 
ds,  it'  not  private  persons,  to  every  impeachment  for 
elinqaency  or  unfitness  in  office  that  the  discretion  of 
presentatives  may  determine  npon  instituting  nnd  the 
tertaining.    Certainly  there  is  nothing  in   the  case  at 

necessary  for  us  to  determine  how  far  the  comnjou- 
apeachment  might  warrant  a  prosecution  against  ao 
3  citizen.    If  the  limitations  of  the  Gonstitntion,  in  the 

tho  second  article,  to  treason,  bribery,  and  other  high 
jmeanors  is  not  a  limit  to  the  whole  power  of  impeach- 
:laimed  by  some,  is  a  mandatory  clanse  for  the  removal 
I  officials  therein  named  when  thas  convicted,  certainly 
omes  within  the  express  provision  of  that  section ;  and 
ind  safer  for  us  to  wait  until  the  occasion  arises  before 
nstraction  that  has  no  application  to  pending  pro- 
one  can  foresee  occasions  for  the  exercise  of  some 
it  be  not  this,  does  not  seem  to  exist  anywhere  in.  the 

the  necessary  removal  of  officials,  broader  than  the 
is  section.  One  cannot  read  the  proceedings  in  the'im- 
jkering  without  being  convinced  that  it  was  a  removal 
'judge  for  no  other  offense  than  imbecility  and  incom- 
ons  of  like  character  may  arise  hereafter  when  it  will 
cessary  for  the  public  safety  to  find  some  method  for 
igh  officials  not  provided  for  in  tho  Constitution  if  the 
irrow  construction  contended  for  shall  prevail,  but  am 
rthe  broad  and  healthy  common-law  power  of  impeach- 
tbe  Chief-Justice  of  the  United  States  becomes  insane, 
;  of  the  brain  or  some  other  mysterious  mental  disease, 
'  his  associates  become  a  mere  harmless  child,  the  public 
b permit  their  continuance  in  office;  they  could  not  be 
Boa,  bribery,  or  any  other  high  crime  or  misdemeanor.  I 
f  forcing  them  to  give  way  to  a  public  functionary  who 
the  duties  devolving  upon  their  office  except  by  the 
:gested.  I  had,  however,  rather  Wait  ia  the  hope  that 
ate  exigency  will  ever  arise  than  to  trouble  myself  to 
le  common-law  power  of  impeachment  has  been  limited 
)  section,  or  whether  it  will  admit  of  a  broader  and  more 
on  whenever  the  exigency  may  arisn. 

iu  the  alarm  of  Senators  at  the  increase  in  power  of 

iresentatives. 

'i]\  permit  me  again  to  allude  in  all  kinduoss  to  his  re- 

that  while  the  power  of  the  House  of  Bepresentativea 
icreased  in  this  great  Government,  that  of  the  execn- 

in  a  corresponding  degree  decreased.    I  have  not  so 
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onderstood  it  From  the  necessity  of  the  case— -as  the  Government  has 
enlarged  its  borders — States  have  mnltiplied.  revenues  have  increased, 
and  the  institutions  become  diversified.  Feoeral  officers  have  also  in- 
creased and  multiplied  many  fold.  While  in  the  beginning  they  were 
stationed  in  the  thirteen  States  along  the  Atlantic  coast,  they  are  now 
far  on  the  borders,  many  thousand  miles  from  the  appointing  power  and 
aoy  supervising  personal  control.  Public  moneys  in  passing  through 
tbeir  hands  have  increased  many  hundred-fold  in  amount.  Sudden  emer- 
gencies arise  where  nothing  but  their  absolute  integrity  is  security 
against  temptation  and  corruption  and  fraud.  In  the  very  nature  and 
growth  of  the  Grovernment  the  executive  department  has  spread  its 
power  over  the  continent  and  multiplied  its  agencies  and  its  consequent 
responsibility  and  liability  and  importance  as  the  leaves  of  autumn. 
Compared  with  all  this  the  power  of  the  House  of  Eepresentatives  has 
hardly  kept  pace,  if  it  had  grown.  It  is  in  my  opinion  the  grandest  of 
all  the  powers  in  the  Government.  The  people  speak  through  it.  By 
it  are  exercised  the  grants  of  all  the  great  powers  of  the  Government.. 
It  makes  war;  it  raises  armies;  it  builds  navies;  it  imposes  taxes;  it  col- 
lects the  revenue ;  and,  above  and  beyond  all,  it  is  the  grand  inquest  of 
the  nation.  Commissioned  anew  once  in  two  years  iu  its  great  work,  it 
is  nearer  the  people  than  any  other  branch,  and  therefore  speaks  more 
clearly  and  more  potentially  Uieir  voice.  No  abuse  of  its  power,  in  my 
opinion,  can  compare  with  that  to  which  the  executive  department  is 
daily  exposed.  Danger  does  not  lie  in  the  encroachment  of  the  House 
of  Bepresentatives  upon  the  executive  branch. 

Before  concluding,  Mr.  President,  I  should  do  injustice  to  the  efforts 
of  the  distinguished  Senators  from  Indiana  and  Kansas  [Mr.  Morton 
and  Mr.  IngSls]  if  I  did  not  allude  to  certain  remarks  which  fell  from 
both  of  them  in  the  course  of  the  arguments  they  addressed  to  the  Sen- 
ate m  support  of  the  plea  of  Mr.  Belknap. 

The  Senator  from  Indiana  [Mr.  Morton]  called  our  attention,  with  a 
significance  that  could  not  be  misunderstood,  to  the  fact  that  the  dis- 
cussion in  this  body  upon  the  question  of  jurisdiction  commenced  with 
three  carefnlly-prepar^  opinions  in  favor  of  jurisdiction,  delivered  first 
in  order  by  three  Senators  all  belonging  to  one  of  the  political  divisioBs 
of  the  Senate.  He  added  the  prediction  that,  however  honestly  we 
niight  struggle  against  it,  we  should  ultimately  divide  on  this  judicial 
Question  much  as  we  do  on  merely  political  ones.  The  Senator  from 
Kansas,  [Mr.  Ingalls,]  a  little  more  explicit  in  his  language,  directly  as- 
serted that  ui>on  a  doubtful  question  of  constitutional  law  the  demo- 
cratic party  in  the  Senate  had  arrayed  itself  on  one  side,  aided  by  a  few 
sdlies  on  the  republican  side.  I  desire  to  assure  both  these  Senators  that 
I  have  given  to  these  admonitions  of  where  my  place  should  be  on  this 
question  all  the  consideration  which  they  deserved,  but  that  they  have 
Med  to  convince  me  of  a  duty  to  go  counter  to  the  clear  convictions  of 
my  judgment  in  the  construction  of  the  Constitution  of  my  country. 

Senators  in  argument,  failing  to  do  away  by  construction  with  that 
clear,  plain  provision  of  the  Constitution  which  authorizes  this  body  to 
unpose  on  conviction  of  official  crime  future  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  United  States,  have^ 
thought  it  a  proper  consideration  to  urge  that  the  provision  itself  is  of 
ntQe  or  no  consequence.  They  have  called  attention  to  the  fact  that  the 
accused  in  the  case  at  bar,  if  guilty,  has  gone  forever  into  private  life,, 
and  by  no  possibility  could  hope  for  any  public  trust  again.  And  they 
bave  said,  *^  Of  what  use,  then,  to  impose  upon  him,  even  if  convicted, 
future  disqualification  ?^    I  have  already  said,  what  I  repeat,  that  it- 
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i  for  us  to  weigh  in  the  scales  the  comparatire  importance  of 
TO  penalties,  removal  from  ofBoe  and  fnture  disqaalification,  and 
i  which  preponderates.  It  is  enoagh  for  ns  that  the  framers 
e  CoQstiCation  thonght  both  necessary,  and  attached  as  mnoh 
tance  to  the  ooe  as  to  the  other.    Bat  I  cannot  concnr  with  Scn- 

tbat  the  judgment  of  fatnre  disqnalification  can  possibly  be  a 

one.  Mea  may  not  desire  to  hold  office.  It  may  be  impossible  for 
ever  to  enter  upon  any  public  trnst,  bnt  the  brand  npon  the  fore- 
that  they  are  forever  diaqnaliSed,  beyond  the  power  of  pardon  or 
oesible  relief,  to  hold  any  office  of  honor,  tmst,  or  pro&t  nnder  the 
d  States  is  in  my  opinion  the  severest  possible  penalty.    The  theory 

Government  nnder  which  we  live  is  that  all  men  are  not  only  free 
r^nal,  eqaal  not  only  in  the  enjoyment  of  all  political  rights,  bnt 
f  politiual  privileges,  equal  in  all  the  opportanities  and  in  seeking 
molnments  and  honors  of  office  of  trnst  and  of  confidence.  The 
a  upon  whose  forehead  rests  the  ban  that  he  can  never  enjoy  part 

in  this  glorions  inheritance  has  npon  him,  like  the  curse  of  Cain, 
pnent  of  condemnation  greater  than  any  other  it  is  possible  for 
comprehend.    Mr.  Hale's  thrilling  story  of  a  man  without  aconntry 

the  story  of  him  who  goes  in  and  oat  among  his  fellow-men  in  all 
'ocome  with  tbejudgmentof  this  Senate,  from  which  nothing  bnt 

can  relieve  him,  following  him  to  the  remotest  borders  of  the  land, 
n  art  forever  disqualified  to  hold  any  office  of  honor,  trust,  or  profit 
-  that  Government  whose  fiag  protects  all  and  whose  avenaes  to 
'  and  confidence  are  open  to  all  against  whom  for  official  crime  this 
e  has  Dot  forever  closed  the  door."  Like  the  leper  he  stands  alone, 
led  by  all  clean  men.  The  existence  of  this  power  in  the  Conatitn- 
silent  though  it  has  been  for  a  centnry,  is  as  neceaaary  as  it  is  safe. 
iDstmction  that  I  have  been  able  or  willing  to  give  to  that  instra- 
will  strike  down  this  most  efficient  weapon  of  protection  against 
)miption  or  the  despotic  exercise  of  aathority  by  the  many  officials 
iwarm  the  land.  I  may  err  in  this  constmotion.  I  had  rather  die 
)  error  than  be  convinced  with  some  Senators  here  that  the  frameis 
I  GoDStltntion  by  mistake  paralyzed  their  own  work,  or  with  other 
ors  that  by  design  they  failed  to  provide  the  most  efficient  and  the 
lest  restraint  upon  those  placed  in  positions  of  honor  and  trust  by 
flding  people. 


OPUaON  OP  ME.  KEENAN. 

Delivered  Maj/  20, 1876. 

.  Eebnait.  Mr.  President,  at  this  late  stage  of  the  disonssion  I  in- 
to occupy  the  attention  of  the  Senate  but  a  short  time.  I  would  be 
nt  to  give  my  vote  without  saying  anytbitag,  except  that  the  qocB- 
«  be  now  decided  does  not,  in  my  opinion,  require  ns  to  pass  upon 
al  other  interesting  questions  which  have  been  discnsmd.  It  is 
Chat  every  eonrt  should  confine  its  decision  to  the  point  in  judgment 
}  ease  before  it.  It  is  especially  proper  that  a  court  constituted  as 
i  should  do  so.  The  only  question  presented  Cordetision  is  whether 
ispondent,  William  W.  Belknap,  late  Secretary  of  War,  is  subject 
peachment  by  the  House  of  Bepresentattves  and  trial  thereon  by 
enate,  after  his  resignation,  for  alleged  misconduct  while  in  office. 
II  confine  myself  to  stating  briefly  my  reasons  for  the  conclusion  I 
come  to  on  this  question. 
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The  provisions  of  the  Constitution  as  to  impeachment  are  as  follows, 
and  are  foand  in  that  instrument  in  the  order  in  which  they  are  quoted, 
namely : 

TheHoase  of  RepreMntatives  •  •  •  g]^\i  im^Q  ^(j^  gQ\Q  power  of  impeachment. 
(Article  1,  section  2,  sobdiTision  5.) 

The  Senate  shall  hare  the  sole  power  to  tirall  impeachments.  When  sittin^r  for  that  por- 
pose,  they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is  tried , 
the  Chief-Jnstice  shall  preside :  and  no  person  shall  be  conyicted  withont  the  ooncarrence  of 
two-thirds  of  the  members  present    (Same  article,  section  3,  subdivision  6.) 

Jadgment  in  cases  of  impeachment  shall  not  extend  farther  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjor  any  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  party  convicted  sliall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
jadnnent,  and  punisnment  according  to  law.    (Same  article,  section  3,  subdivision  7.) 

The  President  •  •  «  shall  have  power  to  grant  reprieves  and  ptrdons  for  offenses 
a^ost  the  United  States,  except  in  cases  of  impeachment.  (Article  2,  section  2,  subdi- 
Tuion  1.) 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdeoaeanorB.    (Article  2,  section  4.) 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury.  (Article  3,  sec- 
tion 2,  ■ubdivision  3.) 

The  decision  of  the  question  presented  depends  upon  the  meaning  of 
these  provisions  of  the  Constitution.  They  are  to  be  construed  together, 
and  force  and  effect  should  be  given  to  all  and  each  part  of  them  if  this 
can  be  done. 

Itis  conc^ed  that  the  Constitution  confers  power  to  impeach  and  try 
a  person  who  is  a  civil  officer  of  tbe  United  States  and  who  has  been 
guilty  of  bribery  or  other  high  crimes  and  misdemeanors  in  reference  to 
bis  official  duties.    The  respondent  was  a  civil  officer  of  the  United 
States.    The  ofifenses  alleged  in  the  articles  of  impeachment  are  bribery 
and  other  high  crimes  and  misdemeanors  committed  by  him  while  in 
•  office  and  in  connection  with  the  discharge  of  his  duties  as  such  officer. 
He  held  one  of  the  offices  mentioned  in  section  4  of  article  2  of  the  Con- 
stitntion,  and  the  crimes  charged  are  of  those  enumerated  in  that  section. 
According  to  the  strictest  construction  of  the  Constitution  which  has 
been  contended  for  by  the  counsel  for  the  respondent  or  any  Senator,  it 
is  conceded  that  the  House  of  Representatives  had  power  to  impeach  the 
respondent  for  these  alleged  offenses  and  the  Senate  power  to  try  and 
convict  him  thereof,  so  long  as  he  continued  to  be  Secretary  of  War.    It 
is  indisputable  that  on  the  morning  of  the  2d  of  March,  1876,  he  was 
liable  to  impeachment  for  the  alleged  official  misconduct.    It  is  con- 
tended that  by  his  resignation  between  ten  and  eleven  o'clock  a.  m.  of 
that  day  he  ceased  to  be  liable  or  subject  to  impeachment    The  respond- 
ent subjected  himself  to  the  power  of  the  House  to  impeach  and  to  the 
jurisdiction  of  the  Senate  to  try  and  convict  him  by  committing  while 
in  office  the  crimes  charged  against  him.    He  resigned  the  office  before 
he  was  impeached.    The  only  question  for  our  decision  is,  does  he  oon- 
tinne  liable  to  this  same  power  of  impeachment,  trial,  and  conviction  for 
these  same  official  crimes  after  his  official  term  is  ended  t 
,  It  has  been  urged  by  the  counsel  for  the  respondent  that  if  he  can  be 
impeached  for  official  misconduct  after  he  ceases  to  be  an  officer,  every 
pnvate  citizen  of  the  United  States  is  liable  to  impeachment.    This  does 
aot  follow.    There  is  no  pretense  that  a  private  citizen  who  has  never 
beld  an  office  under  the  United  States  is  liable  to  impeachment  for  any 
cifense  he  may  have  committed.    Impeachment  under  our  Constitution 
is  clearly  limited  to  persons  who  have  been  guilty  of  misconduct  as  offi* 
eers  of  the  United  States.    The  case  before  us  does  not  present,  nor 
does  its  decision  involve,  the  question  whether  a  person  who  is  elected 
or  appointed  to  a  civil  office  under  the  United  States  is  impeachable 
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cotmnitted  by  liiin  when  he  was  a  private  citi- 
ipon  to  decide  whether  military  or  naval  otiicera 
it  for  miscouduct  iu  the  discbarge  of  tbcir  offi- 

question  before  us  as  to  estending  the  power 
chmeat  to  a  person  who  deales  that  be  was  evei 

The  only  question  w,  does  a  persoa  who  holds 
jal  misconduct  becomes  liable  to  imi>eachmeDl 
scape  from  this  liability  by  resigning  the  o£Bce 
is  term  of  oGQcet  Itia  not  aquestion  of  briag- 
»pe  oC  this  power  by  construction  or  implica- 
ses  a  party  who  by  ofHcial  crime  has  rendered 
ached  and  disqualified  from  ever  holding  again 
it,  or  profit  nudcr  the  United  Btatca  cease  tc 
goes  out  of  office  f 

ition  the  careful  examination  which  its  impor- 
I  come  to  the  coucIuBion  that  impeachments  are 

who  are  officers  at  the  time  the  proceeding  is 
larty  who,  while  holding  a  civil  office  under  the 
of  impeachable  crimes  ia  subject  to  impeach- 
tion  thereof  after  his  official  term  is  ended.  Id 
e  correct  construction  of  the  provision  of  the 
ect  of  imptjaohments.  By  this  instrument  the 
'  and  the  "  power  to  try  all  impeachments  "  are 
id  Senate,  respectively.  (Article  1,  section  2, 
m  3,  sabdivision  6.)  This  power  is  graMted  iu 
cit  language  iu  which  many  of  the  important 

instmment  are  conferred  upon  Congress  and 
Government.  "The  House  of  Bepresentatives 
:  of  impeachment,'*  *'  the  Senate  shall  have  the 
achments,"  is  the  language  of  the  Constitution, 
ivision  5 ;  section  3,  subdivisiou  0.)  "  The  Con- 
I  lay  and  collect  taxes,  duties,  imposts,  and  ex- 
rce,"  &c.,  is  the  language  iu  which  the  iinpor- 
Q  section  8  of  article  1  of  the  Constitntion  are 
rred  npon  the  President  in  the  same  language, 
the  Constitntion.} 

f  the  terms  "  power  of  impeachment,"  "  power 
'  as  used  in  the  Constitution  1  Mr.  Hamilton, 
>f  the  Federalist,  mentions,  what  is  well  known, 
JonstitntioQ  derived  their  notions  of  Impeach- 
practice  on  the  subject  as  they  existed  in  Eng* 
tawle,  in  his  work  on  the  United  States  Cousti- 

itation — 

TB  muit  bftve  I'ecourte  to  ihe  commoa  Ibvt  of  Englaoil  for 

ntioD  was  formed  the  "  power  of  impeachment" 
ch  the  House  of  Commons  prosecuted  before 
ons  who  had  been  guilty  of  misoondnot  in  the 
1  daty ;  and  the  "  power  to  try  all  impeach- 
ave  the  Lords  Jorisdiction  to  ttj,  convict,  and 
>D  the  persons  so  accused.  By  the  law  and 
lower  to  impeach  parties  for  official  misconduct 
ed  against  them  whether  they  were  in  or  out 
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of  office  nt  the  time  the  impeachment  was  commence<1.  The  terms 
'•power  of  impeachment,''  "power  to  try  impeachments,"  imported  in 
their  most  restricted  and  legitimate  sense  in  the  English  law  and  prac- 
|l  tice  aathority  and  jarisdiction  to  impeach  and  convict  parties  who  had 
violated  their  official  dnty  to  the  detriment  of  the  pnblic,  whether  they 
continaed  in  office  or  had  ceased  to  be  officers  when  the  proceeding  was 
commenced. 

Many  of  the  most  noted  eases  of  imi>eachment  which  had  occurred 
in  England  dorin|^  a  bnndred  years  immediately  prior  to  1777  were  cases 
in  which  the  parties  impeached  and  tried  for  official  crime  had  ceased 
to  be  officers  long  before  they  were  impeached.  The  framers  of  the  Oon- 
stitntion  were  familiar  with  the  law  and  practice  as  to  impeachments 
as  the  same  then  existed  in  England.  The  judgment  on  conviction 
in  England  might  affect  the  property,  the  liberty,  or  the  life  of  the  per- 
son convicted.  The  framers  of  the  Constitution  by  an  express  provis- 
ion declare  that  judgment  in  cases  of  impeachment  shall  not  **  extend 
farther  than  to  removal  from  office  and  disqualification  to  hold  and  en- 
joy any  office  of  honor,  trust,  or  profit  under  the  United  States."  By 
the  English  law  and  practice  a  majority  was  sufficient  to  convict  the 
l>arty  impeached.  The  framers  of  the  Constitution  by  an  express  pro- 
vision declare  that  "  no  person  shall  be  convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present."  If  the  framers  of  the  Con- 
stitntion  intended  that  the  <^  power  of  impeachment "  and  <'  the  power 
to  try  impeachments"  should  be  limited  to  persons  in  office  at  the  time 
of  the  procedure,  and  should  under  no  circumstances  be  exercised 
against  parties  no  longer  in  office  but  who  while  in  office  had  been 
i;Qilty  of  official  crimes,  it  seems  to  me  they  would  have  so  declared  in 
express  language. 

Impeachment  in  our  Constitution  was  intended  to  be  something  more 
than  a  procedure  to  remove  from  office  a  party  whose  official  crimes  are 
discovered  while  he  is  still  holding  the  ofBce.  It  was  intended  to  reach 
the  corrupt  official  and  disqualify  him  from  ever  holding  office  again, 
notwithstanding  he  was  able  to  conceal  his  misconduct  until  after  his 
term  of  office  had  expired.  The  character  of  the  men  who  framed  and 
the  language  they  use  in  the  Constitution  forbid,  in  my  judgment,  a 
constniction  which  would  permit  a  dishonest  officer  to  enrich  himself 
by  corrupt  practices  highly  detrimental  to  the  public  welfare  and  es- 
cape conviction  and  a  judgment  disqualifying  him  to  hold  any  oflice 
thereafter  by  resigning.  Certainly  the  power  to  impeach  and  to  try  im- 
peachments, granted  in  express  terms  in  the  first  article  of  the  Consti- 
tution, should  not  be  construed  to  have  this  limited  application  unless 
there  is  language  in  the  subsequent  provisions  of  the  instrument  which 
requires  this  construction. 

It  has  been  contended  that  the  provision  that  ^'judgments  in  cases  of 
impeachment  shall  not  extend  further  than  to  removal  from  office  and 
diaqnalification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit 
under  the  United  States"  is  repugnant  to  the  exercise  of  the  power  of 
impeachment  against  a  person  who  is  no  longer  in  office.  The  argu- 
ment is  that  because  he  cannot  be  removed  as  well  as  disqualified  by 
the  judgment  he  is  not  impeachable.  The  argument  might  have  some 
weight  if  the  provision  in  question  declared  that  the  judgment  should 
be  removal  from  office  and  disqualification  to  hold  office.  But  it  doed 
^ot  It  simply  provides  that  the  judgment  shall  not  extend  fur- 
ther than  to  removal  and  disqualification.  It  may  be  either.  So  far 
^m  this  provision  furnishing  an  argument  against  the  power  to  im- 
31  B 
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cial  misconduct  after  he  lias  ceased  to  hold  tli 
be  drawn  from  it  is  to  the  contrary.  This  pre 
of  tlie  objects  of  the  procedure  was  to  disqualif; 
aduct  as  an  ofKcer  rendered  it  jnst  and  wise,  i 
mate,  that  be  should  uut  a^aiu  be  intrusted  witl 
[>ublic  aftUirs. 

sectioQ  i  of  article  2  of  the  Coustitation  limit 
lent  to  persons  In  office  at  the  time  the  procedur 
in  my  judgment,  is  not  correct.  The  power  t 
peachmenta  is  not  conferred  by  this  aection.  Thi 
iouse  and  Senate,  respectively,  by  the  provision 
Ted  to.  The  most  that  can  be  justly  claimed  i 
impeachments  to  the  persons  who  shall  hold  th 
lat  section,  and  who  shall  while  in  office  be  euilt 
lentiooed.  Thus  construed,  it  is  in  harmony  witl 
B  1.  The  prior  jtrovision,  that  the  judgment  shal 
an  to  removal  thjm  and  disqualitlcation  to  boli 
nection  with  section  4,  makes  it  mandatory  tba 
is  in  office  he  shall  be  removed,  and  leaves  it  ii 
)art  to  disqaalify  bim  or  not. 
i  language  of  sectioa  4  is  "  the  President,  Vice 
1  ofilcers  of  the  United  States,  Bhall,"  &c,  am 
!pt  a  person  then  aotnally  holding  one  of  thesi 
ed;  that  when  he  ceases  to  be  an  officer  his  lia 
for  official  misconduct  while  in  office  tenniuates 
is  not  the  meaning  of  the  language.  This  Ian 
nate  the  persons  who  are  impeachable.  The  per 
IS  one  of  the  officers  named  is  guilty  of  the  crimei 
kbie,  whether  he  is  still  in  office  or  has  resigned 
le  officer,  who  is  impeached  and  convicted.  Tbti 
iA  by  Mr.  Rawle  iu  his  treatise  on  the  Constitu 

[ireii,  it  i»  obvioDt  tlat  lli»  only  periong  liuble  tolimpeachmen 
en  in  public  office. 

that  nnder  consideration  is  employed  constantly' 
!tion  178S  of  the  Revised  Statutes  of  the  Unitetl 
It  declares  that  "every  officer  of  the  United 
he  disbursement  of  the  revenues  thereof,'  who 
ioned,  "  shall  be  deemed  guilty  of  a  misdemeanqr 

of  $3,000,  and  shall,  upon  conviction,  be  removed 
er  thereafter  be  incapable  of  holding  any  office 
es."  In  section  1789  it  is  declared  that  "  every 
a  collection  of  the  revenue,"  who  commits  certain 
OQ,  be  punished  as  therein  described.    Section 

ery  member  of  Congress  or  officer  of  the  Govera- 
>e  "  shall,  on  conviction,  be  punished  by  fine  and 

be  successfully  claimed  that  the  person  who  was 

violated  these  statutes,  is  liable  to  impeachmeat 
bile  he  was  such  officer  t  Clearly  not.  Be  con- 
eases  to  be  an  officer. 

)  respondent  continued  liable  to  impeachment  for 
conduct  after  he  ceased  to  be  Secretary  of  War. 
itlon  should,  therefore,  be  overruled. 


TRIAL*  OF    WILLIAM    W.    BELKNAP.  483 

OPINION  OP  MR.  CBAGIN. 

Delivered  May  20, 187C. 

Mr.  Cragin.  Mr.  President,  two  things  in  tliis  case  are  couceded  by 
ever?  Senator,  namely :  That  at  the  time  of  the  impeachment  of  William 
W.  Belknap  by  the  House  of  Bepresentatives  he  was  not  a  civil  officer 
of  the  United  States,  having  resigned  prior  to  his  impeachment,  and 
that  he  had  a  fall  and  perfect  moral  and  legal  right  to  resign.  The  fact 
appears  of  record  that  he  resigned  his  office  of  Secretary  of  War  at  ten 
cfdock  and  twenty  minates,  in  the  forenoon  of  the  2d  of  March  last,  and 
that  the  Hoose  took  no  proceedings  against  him  till  the  afternoon  of  the 
same  day.  On  the  next  day  the  first  official  notice  of  the  proceedings 
waa  broagbt  to  the  Senate,  in  the  form  of  the  following  House  reso- 
lotioQ : 

Mt9$lvtd,  That  a  committee  of  five  members  of  this  House  bo  appointed  and  instructed 
to  proceed  immediately  to  the  bar  of  the  Senate,  and  there  impeach  William  W.  Belknap, 
late  Secretary  War,  in  the  name  of  the  House  of  Bt>presentatives  and  of  all  the  people  of 
the  United  States  of  America,  of  high  crimes  and  misdemeanors  whilo  in  office,  and  to  in- 
form that  hody  that  formal  articles  of  impeachment  will  in  due  time  be  presented,  and  to 
request  the  Senate  to  take  snch  order  in  the  premises  as  they  may  deem  appropriate. 

It  will  be  observed  that  the  House,  in  its  initiatory  proceedings  in 
this  case,  described  William  W.  Belknap  as  "  late  Secretary  of  War.^ 

If  there  be  any  donbt  as  to  his  right  to  resign,  or  that  his  resigna- 
tioQ  was  effectual,  I  quote  as  follows  from  the  decision  of  the  Supreme 
Court  in  the  case  of  the  United  States  vs.  Wright,  1  McLean's  Reports, 
page  512 : 

There  can  be  no  doubt  that  a  civil  officer  has  a  right  to  resign  his  office  at  pleasure ;  and 
it  ii  not  in  the  power  of  the  Ezecative  to  compel  him  to  remain  in  office.  It  is  only  neces- 
nxj  that  the  resignation  should  be  received  to  take  effect ;  aud  this  does  not  depend  upon 
the  seceptanee  or  rejection  of  the  resignation  by  the  President. 

When  this  discussion  commenced,  on  the  16th  of  May,  I  had  not 
made  op  my  mind  on  the  question  under  consideration ;  but  I  strongly 
inclined  to  the  opinion  that  the  Senate  had  jurisdiction  to  try  the  re- 
spondent, notwithstanding  his  resignatiun  prior  to  impeachment  by  the 
Honse.  I  confess  that  I  was  provoked  at  the  idea  that  any  person 
oonld,  by  voluntary  resignation,  just  before  and  in  view  of  present- 
meut,  arrest  proceedings  in  a  case  of  impeachment,  and  especially  in 
the  case  under  consideration.  A  man  who  had  just  held  a  high  posi- 
tion, intimately  and  confidentially  connected  with  the  Chief  Executive 
of  the  United'  States,  was  charged  with  high  crimes  in  office,  crimes 
most  disgraceful  to  him,  dangerous  to  the  public  good,  abhorrent  to 
the  public  sense,  and  humiliating  to  the  party  whose  trusted  represent- 
ative he  was. 

Under  these  circumstances  I  looked  eagerly  for  the  power  to  try  him, 
and,  if  found  guilty,  to  lay  the  strong  hand  of  the  law  upon  him  with 
all  its  weight  and  consequences.  My  sense  of  right  wais  outraged ;  my 
pride  as  an  American  citizen  and  friend  of  the  party  in  power  yras 
deeply  wounded ;  and  I  looked  for  some  way  to  satisfy  justice,  vindi- 
cate the  honor  of  the  nation,  and  at  the  same  time  brand  the  offender 
and  make  an  example  of  him,  if  found  guilty. 

I  do  not  suppose  any  other  Senator  will  make  this  confession,  but  I 
<lo  not  believe  I  am  alone  in  this  regard.  I  do  not  put  this  forward  as 
any  merit  on  my  part,  but  mention  it  simply  to  show  how  the  human 
judgment  is  influenced  and  embarrassed,  when  called  upon  to  decide 
qnestions  of  a  judicial  character,  when  mixed  with  strong  personal  or 
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party  considerations,  and  how  difficult  it  is,  even  with  men  who  mean 
to  do  right,  to  rise  above  and  look  beyond  the  case  which  has  aroused 
their  feelings  and  caused  their  indignation.  Under  these  circumstan- 
ces I  commenced  work  to  find  jurisdiction  in  this  case.  I  read  and  re- 
read all  the  constitutional  provisions  on  the  subject  of  impeachment. 
I  read  carefully  the  proceedings  on  this  subject  of  the  convention  that 
framed  the  Constitution  ;  I  read  the  commentaries  of  the  two  leading 
American  authors — Story  and  Kent — on  the  subject  of  impeachment, 
and  studied  the  American  precedents  under  tb^  Federal  and  State  con- 
stitutions. 

I  have  listened  attentively  to  the  arguments  of  learned  and  able  Sena- 
tors on  both  sides  of  the  question  till,  in  spite  oi  my  inclination  and  al- 
moal  determination  to  the  contrary,  I  am  reluctantly  forced  to  the 
opinion  that  the  Senate  has  no  jurisdiction  to  try  a  person  not  in  office 
at  the  time  of  his  impeachment.  The  provisions  of  the  Constitution  are 
as  follows : 

The  House  of  Representatives  shall  have  the  sole  power  of  impeachment.  (Article  I,  sec- 
tion 2.) 

The  Senate  shall  hate  the  sole  power  to  trj  all  impeachments.  When  sitting  for  that  pur- 
pose thej  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is  tried, 
the  Chief-Justice  shall  preside :  and  no  person  shall  be  conricted  without  the  concurrence 
of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjoy  anj  office  of  honor,  trust  or  profit  under  the  United 
States  ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictment,  trial, 
judcrment  and  punishment,  aooordinjr  to  law.    (Article  1,  section  3.) 

The  President,  Vice-President  and  all  civil  officers  of  the  United  States,  sliall  bo  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors.    (Article  2,  section  4.) 

By  article  1,  section  2,  it  appears  that  the  House  of  Representatives 
has  the  sole  power  of  impeachment  By  this  I  understand  that  the 
House  of  BepresentativeSy  and  only  the  Hotuae  of  Hepresentatives,  can 
institute,  present,  and  prosecute  impeachments ;  that  they  are  the  grand 
inquest  to  indict  and  prosecute  the  indictment,  and  that  no  other  body 
has  this  power. 

The  word  **«ofc''  does  not  qualify  the  power,  but  only  locates  it  It 
makes  the  Houae  of  Bepresentatives  the  sole  agent  for  iustituting  im- 
peachments. The  )X)wer  is  lodged  with  them^  and  nowhere  else^  Im- 
peachment is  a  peculiar  function  of  the  House  of  Representatives  accord- 
ing to  the  clause  in  the  Constitution  before  referred  to.  If  the  word 
*^ exclusive''  had  been  used  instead  of  ^^sole,"  its  meaning  woald  have 
been  the  same.  The  same  word  is  used  in  conferring  upon  the  Senate 
the  power  to  try  impeachments.  They  have  the  ^'  sole^  or  exclimve  power 
to  try  all  impeacthments.  This  is  one  of  the  functions  of  the  Senate, 
and  is  the  function  of  no  other  bo<ly.  The  Senate  acts  in  the  capacity 
of  court  and  petit  jury  to  try  and  decide  all  matters  of  law  and  fact  aris- 
ing in  all  cases  of  impeachment  under  the  Constitution. 

I  did  not  think  of  looking  to  the  clauses  of  the  first  article  for  the  par- 
ties who  could  be  impeached  and  tried,  or  for  impeachable  offenses^  bat 
ablcSenators  have  argued  that  these  are  the  jurisdictional  clauses.  It 
is  claimed  that  under  them  the  House  of  Representatives  have  all  the 
powers  of  impeachment  possessed  by  the  House  of  Commons  in  Englasd, 
by  its  parliamentary  and  common  law,  except  as  restricted  by  the  Con- 
stitution ;  and  that  the  only  restriction  is  as  to  the  judgment  that  may 
be  rendered. 

As  to  persons  and  offenses,  the  common  law  of  England,  or  rather  the 
parliamentary  law  of  England,  prevails,  and  is  the  rule  of  action  under 
our  Constitution.    This  is  the  doctrine  boldly  proclaimed  by  some  of  the 
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managers  in  this  case  and  by  many  Senators  on  this  floor.  I  cannot 
sobscribe  to  this  doctrine,  for  it  is  well  known  that,  by  the  parliamentary 
law  of  England,  every  subject  of  the  realm  is  liable  to  impeachment^ 
and  for  any  ofifense,  in  the  discretion  of  the  impeaching  power.  I  do  not 
believe  that  the  bloody  code  of  impeachment  in  England  was  incor- 
porated into  oar  Oonstitation ;  bat  I  will  defer  farther  remarks  apon  this 
pdnt  to  another  part  of  my  opinion. 

Tlie  dftose  in  article  1,  section  3,  which  declares  that  '<  judgment  in 
eases  of  impeachment  shall  not  extend  farther  than  to  removal  from 
o£Bee,  and  disqaaliflcatioo  to  hold  and  enjoy  any  office,"  &c.,  limits  the 
mmott  jadgmen t  that  the  Senate  can  pronoanoe,  namely,  **  removal  from 
office  and  dtsqaalification  to  h<Ad  office.''  The  only  less  judgment 
specified  is  that  of  '^removal  from  office,"  as  found  in  article  2,  section 
4.  From  this  I  infer  that  there  are  only  two  judgments  that  the  Senate 
can  impose  in  cases  of  impeachment,  namely,  *^ removal  from  office" 
and  '<  removal  from  office  and  disqualification  to  hold  and  enjoy  any 
office,"  &c.  •    * 

In  both  cases  there  must  be  removal,  and  therefore  the  person  tried 
most  be  an  officer,  or  otherwise  he  could  not  be  removed.  This  fact 
woQld  seem  to  define  the  persons  who  can  be  impeached  and  tried,  and 
to  limit  the  jurisdiction  to  such  persons.  Before  I  had  carefully  studied 
article  2,  section  4,  in  connection  with  the  clause  about  judgment  in 
article  1,  section  3, 1  inferred  that  there  might  be  a  judgment  less  than 
*'  removal  from  office,"  and  that  therefore  a  person  not  iu  office  might  be 
imp^bed  and  tried.  I  could  think  of  no  such  judgments  except  sus- 
pensioa  from  office  or  censure.  But  suspension  would  work  removal, 
and  either  House  of  Congress  can  censure  a  person  without  invoking 
Ihe  power  or  machinery  of  impeachment 

Article  2,  section  4,  describes  the  persons  who  may  be  impeached,  and 
the  offenses  for  which  they  may  be  impeached,  and  this  is  the  only  part' 
of  the  Constitution  that  does  in  any  way  designate  the  persons,  or  the 
offeuses,  subject  to  impeachment.    Tliis  provision  of  the  Constitution  is 
as  follows : 

The  President,  Vire-PresSdent  and  all  ctvil  officers  of  the  United  States,  shall  be  remored 
from  oflioe  on  impeacbment  for,  and  con-vlctlon  of,  treason,  briber/,  or  other  high  crimes  and 
aiideinefioon. 

This  provision,  in  my  opinion,  describes  all  the  persons  who  can  be  im- 
peached and  convicted  under  the  Constitution  of  the  United  States ;  and 
it  is  the  fountain  of  jurisdiction.  Nopenon  can  be  impedbhed  or  convicted 
wifcM  he  be  Preeident^  Vice-President^  or  iome  civil  officer  of  the  United 
SMee.  To  my  mind  this  is  conclusive.  The  fact  that  under  this  section 
the  judgment  most  be  ^*  removal  from  office"  is  demonstrative  that  a 
pertoB  not  in  office  and  not  subject  to  removal  cannot  be  tried  on  arti- 
cles of  impeachment 

It  is  admitted  on  all  sides  that  all  the  provisions  of  the  Constitution 
on  the  same  subject  must  be  taken  and  construed  together.  The  last 
section  is  as  binding  as  the  first,  and  the  whole  must  be  made  to  bar- 
monize  and  agree.  The  fourth  section  of  the  second  article  should  stand 
^t,  for  it  is  the  body  and  substance  of  impeachment  in  the  Constitu- 
tion. All  else  describes  the  functions  of  the  two  houses  of  Congress 
and  the  mode  of  proceeding.  The  House  only  can  impeach,  the  Senate 
only  can  try,  &c.  When  the  President  is  tried,  the  Chief-Justice  shall 
preside;  it  shall  require  two-thirds  of  the  members  present  to  con- 
vict, &a  i 

But  who  can  be  impeached  and  tried,  and  for  what  they  can  be  im- 
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D  oDly  be  cletcriDiDcd  by  tbe  fourth  section  of  t 

ler  the  CoDstitution  on  the  subject  of  impeachme 

Presideut,  and  all  civil  officersof  the  Uuited  Stab 
ofUce  OD  ImpeacbmeDt  by  tbe  Uonse  of  lieiiresei 
ition  by  the  Senate  of,  treasoo,  bribery,  or  otl 
emeanors;  and  jadgmentin  cases  of  impeachme 
er  than  to  removal  from  office  and  disqaallQcati 
office  of  honor,  trust,  or  profit  aoder  the  Unit 
convicted  shall  nevertheless  be  liable  and  snhjf 
idgment,  and  pnnishment,  according  to  law.  Tl 
'or  the  trial  of  an  impeachment,  shall  bie  on  oa 
I  the  President  of  the  United  States  is  tried,  t 
eside ;  and  no  person  shall  be  coBvicted  witho 
o-thirds'  of  the  members  present 
t  of  the  constitntiooal  provisions  on  the  sabject 
it  that  I  have  in  no  way  changed  its  meaning, 
visions  in  different  order  and  brought  them  all  I 
jartb  section  of  the  second  article  in  front,  whe 
institution  had  been  arranged  in  this  way  by  t 
ed  it,  there  woald  not  be  five  Senators  in  tt 
duim  jurisdiction  in  this  case. 
It  the  .convention,  after  it  had  agreed  upon  the  pi 
:ution,  referred  its  work  to  a  committee  of  "  deti 
%at  committee  arranged  the  provisions  under  d 
pertained  to  the  Hoase  of  Representatives  thi 
i  1,  section  2 ;  what  pertained  to  the  Senate  thi 
}  of  the  same  article;  and  what  pertained  to  tl 
lie  2,  sections  1,  2,  3,  and  i. 
y  reason  why  section  i  of  said  article  was  placi 
.hattbePresidentis  tbe  first  officer  named.  Ico 
een  better  if  tbe  provisions  on  tbe  subject  of  ii 
irranged  together  as  I'have  arranged  them, 
'angemcnt  before  I  bod  opened  tbe  Commentari 
simply  from  reading  and  study  of  the  Gonstitutic 
Tanged  the  claases  of  theOonstitation  in  the  ord< 
tb  tbe  fourth  section  of  the  second  article  as  f 
ral  power  of  impeacfament,  as  claimed  by  mat 
3on  rejected.  If  this  clause  is  an  exception,  ho 
list  be  the  general  power  T  It  must  embrace  evet 
States.  This  cannot  be  the  American  doctrine, 
id  my  opinion  "  that  only  civil  officers  of  the  Unitf 
ched"  confirmed  by  Judge  Story,  and  thatmjco 
Qgof  the  Constitution  was  almost  identical  wil 
It. 
Uonimeutarics  on  tbe  Constitution,  §  TSO.  Xt 
Bcond  article  is  qaoted  as  follows : 

■t  of  (he  Unitpd  Stuto«,  sfasll  be  Teniori 
reasou,  tpbery,  or  oilier  hifh  criinu  n 


*  tbftUho  remedy  b  J  impBacbmenl  is  striclly  confined  to  civile 
indadinf  tbe  President  and  Vice-PresideEt.  In  ihia  reapecl 
iwand  practice  of  Great  Briuin.   In  that  kin^omal)  tbeKiag 

-«  impeacbable  in  pHtliament,  (liongh  it  ii  asaerte 
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thai  commooers  caDnot  now  be  impeached  for  capital  oflfeoses,  but  for  misdemeanors  onlj. 
Sach  kiud  of  misdeeds,  however,  as  pecaliarlj  injure  the  commonwealth  by  the  abuse  of  high 
offices  of  trust  are  the  most  proper  and  have  been  the  most  usual  (i^ounds  for  this  kind  of 
prosecution  in  Parliament.     There  sums  a  peculiar  projn'iety,  in  a  republican  government  at 
least,  in  eoitfining  the  impeaching  power  to  pirsons  holding  office, 

I  will  read  §  803 : 

As  it  is  declared  in  one  clause  of  the  Constitution  **  that  judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  to  removal  from  office  and  disaualification  to  hold  anj  of- 
fice of  honor,  trust,  or  profit  under  the  United  States,**  and  in  anotner  clause  that  '*  the  Presi- 
dent, Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  or  misdemean- 
on,*'  ii  would  seem  to  follow  that  the  Senate,  on  the  conviction,  were  bound  in  all  cases  to 
enter  a  Jodgment  of  removed  fromoffice,  though  it  has  a  discretion  as  to  inflicting  the  punish- 
ment of  disqualification.  If,  then,  there  must  be  a  judgement  of  removal  from  office,it  would 
seem  to  follow  that  the  Constitution  contemplated  that  the  party  was  still  in  the  oJUe  at  the  time 
itf  impeachment.  If  he  was  not,  his  offense  was  still  liable  to  be  tried  and  punished  in  the  or- 
dinary tribunals  of  justice.  And  it  might  be  argued  with  some  force  that  it  would  be  a  vain 
exercise  of  authority  to  try  a  delinquent  for  an  impeachable  offense  when  the  most  important 
object  for  which  the  remedy  was  given  was  no  longer  necessary  or  attainable.  And  although 
ajudgment  of  disqualification  nnght  still  be  pronounced,  the  language  of  the  Constitution 
may  create  some  doubt  whether  it  can  be  pronounced  without  being  coupled  with  a  remova  1 
from  office.  There  is  also  miic4  force  in  the  remark  that  an  impeachment  is  a  proceeding 
imrely  of  a  political  nature.  It  Is  not  so  much  designed  to  punish  an  offender  as  to  secure 
the  state  against  gross  official  misdemeaillors. 

Removal  from  office  is  the  main  object  of  impeachment,  and  if  the  per- 
son has  resigned  his  office  that  object  is  accomplished ;  and,  as  Judge 
Story  says,  impeachment  in  such  a  case  <^  would  be  a  vain  exercise  of 
authority.''  If  a  crime  has  been  committed  the  party  cannot  escape  by 
resignation  of  his  office,  but  is  subject  to  be  tried  and  punished  in  the 
ordinary  courts  of  justice,  and  that  punishment  may  include  perpetual 
(lisqualiflcation  to  hold  office. 

In  volume  1,  page  289,  of  his  Commentaries,  Chancellor  Kent,  in  con- 
struing and  rendering  the  Constitution  of  the  United  States  on  the  sub- 
ject of  impeachment,  embraces  the  whole  in  the  following  language, 
l)atting  the  fourth  section  of  the  second  article  foremost : 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  may  be  im- 
pMched  by  the  House  of  Representatives  for  treason,  bribery,  and  other  high  crimes  and 
misdemeanors,  and  upon  conviction  by  the  Senate  shall  be  removed  fronk  office. 

In  the  opinion  of  Kent  this  embraces  all  that  there  is  of  substance  on 
this  sahject  in  the  Constitution.    I  am  confident  he  is  right. 

I  now  turn  to  the  proceedings  of  the  convention  that  framed  the  Con- 
ftitation,  and  if  I  am  not  mistaken  they  will  throw  light  upon  the  mean- 
ing of  the  provisions  on  the  subject  of  impeachment.  This  convention 
commenced  its  proceedings  on  the  25th  day  of  May,  1787.  On  the  29th 
of  May  Mr.  Edmund  Bandolph,  of  Virginia,  offered  a  series -of  resolu- 
tions, giving  his  ideas  of  the  (>onstitntion  that  should  be  framed.  Un- 
der the  head  of  the  judiciary,  and  among  the  powers  to  be  conferred  on 
theSapreme  Court,  he  mentions  ^impeachments  of  any  national  offi- 
cer." 

On  the  same  day  Mr.  Charles  Pinckney,  of  South  Carolina,  submitted 
a  draught  of  a  Federal  government  which,  in  many  respects,  is  identical 
^'ith  our  present  Constitution.    In  article  3  he  says : 

The  HouBe  of  Delegates  shall  exclusively  possess  the  power  of  impeachment. 

This  is  the  exact  meaning  of  the  provision  in  the  Constitution  as 
Rranted  to  the  House  of  Representatives,  as  I  have  heretofore  claimed. 
In  article  10,  on  the  subject  of  the  Supreme  Court,  he  extends  its  juris- 
diction "to  the  trial  of  impeachment  of  officers  of  the  United  States.^ 

It  will  be  observed  that  Mr.  Randolph  contemplated  impeachment  of 
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id  that  Mr.  Piuckoey  contemplated  impeacb* 
iJoited  States,  both  meaniog  the  same  thing, 
as  moved  by  Mr.  EaDdolph  and  seconded   by 

iIlonaljndiciArjr  shall  extCDd  lo  impiaeimtMi  of  amg  ualimal 

'  offieera  are  mentioned  by  these  leading  mem- 
On  the  15th  of  June  Mr.  Paterson  offered 
f  government.  In  his  foarth  resolntion,  in  re- 
itive,  he  provides  "  that  be  shall  be  ineligible  a 
tble  on  impeachment  and  ooovjction  of  mal- 
ty by  Congress,  on  application  by  a  majority  of 
'eral  States."  In  bis  fifth  resolntion,  providiDg 
16  says : 


el  Hamilton  snbmitted  a  plan  of  government, 
rhich  is  as  follows: 


Ur.  Gorham  reimrted,  from  the  committee  to 
leveral  plans  and  propositions,  a  series  of  reso- 
tide  it  is  provided  that  the  Executive  is  to  be 
nentand  conviction  of  malpractice  or  neglect 

peachment  of  national  oflQcers  "  is  a  power  given 

Ir.  Kutledge  reported  from  the  same  committee 

DU.    Article  1,  section  6,  is  as  follows : 

B  nhnUhave  thg  jo/i  iKnoeruf  tm^KacAinnt.     It  iball  cboose 

elates  to  the  Esecative,and  provides  that — 


irorides  that  the  juriBdiction  of  the  Supreme 
he  trial  of  impeachments  of  officers  of  the  United 

istitution,  submitted  by  Mr.  Rntledge,  was  noder 

veution  for  several  days.    Each  article  and  sec- 

rately. 

gast  the  following  was  adopted  by  the  conven- 


^stion  had  been  madeintheconveotioQ  to  give 

try  impeachments.    It  had  been  determined  to 

iupreme  Court. 

»er  Mr.  Brearly,  f^om  the  committee  of  eleven, 

igraph  3  of  said  report  is  as  follows : 

s,  first  section,  lo  be  inuited :  "  The  Senale  of  tbe  UDilrJ 

ill  impeach oients  ;  but  no  person  shkll  be  convicted  without 

f  tbe  members  preseul." 
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» 

The  same  report  provides  that  th«  latter  part  of  the  second  section, 
tenth  article,  shall  read  as  follows : 

He  sball  be  remat^  from  At<  office  on  impeachiDeDt  by  the  House  of  Representatives,  aui 
oonTiction  by  the  Senate,  for  treason  and  bribery. 

Tbe^convention  proceeded  to  consider  this  report  by  paragraphs,  and  on 
the  8th  of  September  it  was  agreed  to  insert,  after  the  word  "  bribery," 
in  section  2,  article  10,  ^*  or  other  high  crimes  and  misdemeanors  against 
the  United  States." 

On  the  same  day  the  following  clanse  was  adde<l  after  the  words 
*•  United  States :" 

The  Vice-President  and  other  civil  officers  of  the  United  States  shall  ht  rtnwved  from  office 
oo  impeaohment  and  conviction  as  aforesaid. 

On  the  game  day  the  convention  voted  to  substitute  the  following  ia 
place  of  the  first  section,  ninth  article : 

The  Seoate  of  the  United  States  shall  have  power  to  try  all  impeachments  ;  but  no  per- 
MQ  shall  be  convicted  withoat  the  eoncnrrenoe  of  two-thirds  of  the  members  present,  and 
erery  member  shall  be  on  oath. 

After  this,  and  on  the  same  day,  a  committee  of  five  was  appointed 
"  to  revise  the  Qtyle  of,  and  arrange,  the  articles  agreed  to  by  the  House.'' 

It  was  not  intended  that  this  committee  should  in  any  way  change 
the  meaning  of  the  provisions  of  the  Constitution  as  adopt^  by  the 
cooTentioD,  but  only  to  ^^  revise  the  style  and  arrange  the  articles  "  under 
proper  beads.  The  fourth  section  of  the  second  article,  as  it  now  stands 
in  the  Constitution,  went  to  this  committee  in  the  following  language : 

Hie  President — 

M  be  removed  from  his  office  on  impeachment  by  the  Hoose  of  Representatives  and  con- 
Tietion  by  the  Senate  for  treason,  bribery,  and  other  hig^h  crimes  and  misdemeanors  araioHt 
tiie  United  States.  •  •  *  The  Vice-  President  and  other  civil  officers  of  the  United  States 
lUll  be  removed  from  office  on  impeachment  and  conviction  as  aforesaid. 

I  wish  to  place  the  fourth  section  of  the  second  article,  as  it  came  from 
that  committee  and  now  stands,  side  by  side  with  the  article  referred  to 
them,  that  all  may  see  that  the  meaning  was  not  changed.  The  follow- 
ing is  the  fourth  section  of  the  second  article : 

ThePreeidant,  Vice-President,  and  all  civil  officers  of  the  United  SUtes  shall  be  vmated 
Jnm9fu  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  hif^b  crimes  and 
misdemsanors. 

The  article  is  made  shorter,  repetitions  are  avoided,  and  some  words 
are  omitted.  Nothing  is  said  of  the  House  of  Hepresentati  ves  or  Senate, 
for  it  is  provided  elsewhere  in  the  Constitution  that  the  House  of  Rep- 
resentatives have  the  power  to  impeach,  and  the  Senate  the  power  to  try 
and  convict.  The  substantial  meaning  is  identically  the  same,  and 
Chancellor  Kent  was  correct  in  his  rendering  of  the  Constitution  on  this 
aabject. 

The  committee  on  style  and  arrangement  made  its  report  on  the  12th 
of  September,  and  their  draught  was  not  changed  on  the  subject  of  im- 
peachment, except  the  words  ^^or  affirmation^  were  added  to  the  re- 
qoirement  that  Senators  should  be  ^'on  oath  "  in  the  trial.  No  person 
can  fail  to  see  that  not  a  word  was  uttered  by  any  member  of  the  con- 
vention, and  nothing  appears  in  the  proceedings  in  any  way  implying 
that  impeachment  was  intended  to  apply  to  any  person  unless  he  was 
dctmlly  in  office  at  the  time  of  impeachment ;  and  it  is  manifest  that  the 
proceeding  was  only  intended  as  a  means  for  the  removal  from  office  of  a 
dangerous,  corrupt,  and  unworthy  official. 
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'  "  Federal  officers,"" officers  oftbeUuited States," 
mentioued  ia  the  plans  submitted  b;  Randolpb, 
lod  others;  and  flDally  the  coareutioa  Iimit«d  im- 
^resident,  Vice-Fresident,  and  all  cioil  officers  of  tlie 
,  then,  is  it  possible  that  a  man  noc  a  Fresideut. 
iiril  officer  of  the  United  States  can  be  impeached 
ml  It  is  manifest  to  my  mind  that  the  person  to 
I  civil  officer  of  the  United  States  still  in  office,  and 
>eachmeut  "is  removal  from  office,"  to  which  may 
etion  of  the  Senate,  disqualiflcatiou  to  bold  office, 
I  States. 

ue  hundred  years,  ever  since  the  adoption  of  the 
n  in  accordance  with  this  theory.  No  person  has 
tried,  under  the  Constitution,  except  he  was  at  the 

tunvil  officer.  In  every  case  where  impeachment 
>Dd  the  officer  has  resigned,  even  after  impeachment 
roceedings  have  instantly  stopped,  except  in  this 
36  stauds  alone.  Ko  precedeot  uoder  the  Constitn- 
ates  or  of  any  State  can  be  found.  The  recent  case 
r  Mississippi,  is  in  poiut,  as  also  the  one  of  Jadge 
k. 

ipeacliment  under  the  Constitution  of  the  United 
'dliam  Blouut,  and  the  decision  of  the  Senate  Id 
lad  no  jurisdiction  to  try  him  "because  he  was  Dot 
Jnited  States  within  the  meaning  of  the  Constitn- 
e  this  case  in  the  same  way,  for  the  truth  is  exactly 
I  the  facts  in  the  Blonnt  case.  On  the  3d  of  July, 
John  Adams,  sent  to  th6  Senate  and  House  of  Kep- 
ge  in  relation  to  transactions  of  William  Blonnt,  a 
see.  I  do  not  inteud  to  go  fully  into  the  history  of 
9,  however,  that  hJ6  crime,  if  it  was  a  crime,  had  no 

with  his  office  of  Senator. 

Mr.  Sitgreaves,  a  member  of  the  House,  by  order 
o  the  Senate  and  impeached  William  Blount  in  the 
ch  cases.  On  the  next  day,  July  8^  the  Senate  ex- 
b  from  a  seat  in  that  body.  The  articles  of  impeach- 
ited  by  the  Hoase  till  the  7th  day  of  February,  1798. 
,  on  the  3d  of  January,  1799,  the  Senate  sitting  as 
)nt  beard  arguments  from  the  managers,  on  the  pftrt 
mseltbrthe  respondent  on  the  question  of  jnris- 
ints  upon  this  question  occupied  four  days ;  that  of 

favor  of  jurisdiction,  was  very  able,  and  has  not 
naled,  in  the  trial  of  the  ease  now  under  considera- 

that  the  House  of  Representatives  had  the  sole 
it,  and  that  the  Senate  bad  the  sole  power  to  try 
d  that  these  clauses  gave  jnrisdictiou  to  the  House 
Senate  to  try,  all  persons  and  for  alt  offenses  that 
>ns  could  impeach  and  the  House  of  Lords  try  in 

that  as  there  is  no  description  of  offenders  or  tbe 
jtitution  itself,  where  tbe  power  is  vested,  every 
feuse,  impeachable  according  to  the  common  law  of 
imed  impeachable  here;  and  he  alleged  that  the 
>f  impeacliment  extends  to  every  crime  or  misde- 
lommitted  by  any  subject  in  or  out  of  office. 
Se: 
d  who  flhsll  liavB  the  power  lo  impeach ,  acd  nl^o  of  trjinf  iin- 
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p<*&chmeiit8.  It  has  aloo  limited  the  extent  of  the  punishment.  Bat  it  baa  not  desctibed  the 
per^ns  who  shall  be  the  objects  of  impeachment,  nor  deBued  the  oases  to  which  the  remedy 
shall  be  confined.  We  cannot  do  otherwise,  therefore,  than  presume,  upon  these  points,  we 
are  designedly  left  to  the  refi^lations  of  the  common  law.  The  question,  therefore,  is  what 
persons,  for  what  offenses,  are  liable  to  be  impeached  at  common  law  T  And  I  am  confident, 
as  to  this  point,  the  learning  and  iiberalitj  of  the  counsel  will  save  me  the  trouble  of  area- 
ment  or  the  citation  of  autluirities  to  establish  the  position  that  the  question  of  impeacha- 
biiitj  is  a  question  of  discretion  only  with  the  Commons  and  Lords.  Not  that  I  mean  to 
insist  that  tbe  Lords  have  lenl  cogptiizance  of  a  charge  of  a  capital  crime  against  the  com- 
moner, hot  simply  that  all  the  King^s  subjects  are  liable  to  be  impeached  by  tbe  Commons 
and  tried  by  the  Lords  upon  charges  of  high  crimes  and  misdemeanors. 

He  then  goes  on  to  show  how  important  it  would  be  under  certain 
circumstances  to  impeach  a  citizen  not  in  office,  but  possessed  of  exten- 
sive influeDce  arising  from  popular  arts,  from  wealth  or  connections,  and 
actuated  by  stroog  ambition,  if  that  citizen  should  by  intrigue,  corrup- 
tion, or  force  seek  to  place  himself  in  the  presidential  chair  or  some 
other  high  office.  He  contended  that  absolute  and  perpetual  disqualifi- 
cation to  hold  any  office  under  the  Government  would  be  a  suitable  pun- 
ishment, and  that  the  same  is  provided  for  under  the  Constitution. 

Mr.  Bayard  boldly  and  frankly  accepted  the  logical  consequences  of 
bis  argaiuent,  which,  I  am  sorry  to  say,  some  of  the  Senators  who  hold 
that  the  Senate  has  jurisdiction  in  the  case  of  William  W.  Belknap 
shrink  from  doing.  They  hold  the  same  construction  of  the  Gonstitn- 
tioD,  but  claim  that  in  England  only  men  in  office,  or  who  have  held 
office,  or  who  are  connected  with  some  official  trust,  are  liable  to  im- 
p^chroent ;  and  they  seek  to  limit  impeachment  to  the  same  classes  in 
this  conntry  under  our  Constitution.  There  is  no  authority  for  such 
limitation.  All  authorities  agree  with  Mr.  Bayard  in  saying  '^  that  all 
tbe  King's  subjects  are  liable  to  be  impeached  and  tried  except  only  on 
a  charge  of  a  capital  crime." 

On  the  10th  day  of  January,  1799,  the  Senate  sitting  as  a  court  of 
impeachment  voted  on  the  following  resolution : 

Tiiat  William  Blonnt  was  a  ciril  officer  of  the  United  States  within  the  meaninfif  of  the 
^'Onstitation  of  the  United  States,  and  thorofure  liable  to  be  impeached  by  the  House  of 
Representatiyes. 

And  the  vote  stood — yeas  11,  nays  14. 

The  majority,  therefore,  decided  against  tbe  resolution,  or,  in  other 
words,  that  a  person  not  a  civil  officer  of  tJie  United  States^  within  the 
meaning  of  the  Constitution,  and  because  he  is  not  a  civil  officer,  is  not 
liable  to  be  impeached  by  the  House  of  Representatives. 

On  the  day  following,  upon  motion,  it  was  determined  that — 

The  court  is  of  the  opinion  that  the  matter  alle^^ed  in  the  plea  of  the  defendant  is  sufficient 
io  law  to  show  that  this  court  unght  not  to  hold  jurisdiction  of  tbe  said  impeachm<^nt,  and 
that  tbe  said  impeachmont  is  dismissed. 

Yeas  14,  nays  11. 

The  plea  was  *'  that  he,  the  said  William  Blount,  is  not  now  a  Senator 
aud  is  not  an  officer  of  the  United  States,"  &c. 

If  the  name  of  William  W.  Belknap  should  be  substituted  for  that  of 
William  Blount,  in  the  resolution  voted  upon  on  the  10th  of  January, 
1799,  and  a  majority  of  the  present  court  should  vote  against  it,  as  in 
that  case,  we  should  decide  against  jurisdiction,  and  that  would  end 
this  case.  Precisely  the  same  reason  exists  in  this  case,  for  the  want 
of  jnrisdietion,  that  existed  in  the  Blount  case,  namely,  that  Belknap 
Unot  and  was  not  at  the  time  of  his  impeachment  a  ^*  civil  officer  of  the 
United  States,  within  the  meaning  of  the  Constitution  of  the  United 
States,"  and  for  this  reason  the  case  should  be  dismissed,  for  want  of 
jurisdiction.    Did  any  harm  come  to  the  Republic  because  William 
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3d  to  hold  office  under  tUe  Uuited  States  * 
Senate  and  never  returned,  and  never  after- 

the  United  States. 
«d  saicide  at  the  same  time  he  resigned  tlie 

he  would  not  be  more  politically  dead  than 

J  of  power  to  disqualify  him  t«  ever  hereafter 
ibd  States.  The  people  hare  convicted  and 
1  their  verdict  there  is  no  appeal.  I  do  oot 
I  scorch  and  wither  a  public  man  more  tbau 
tiused  and  indignant  people. 
Vice-President  during  the  trial  of  William 
February,  179S,  the  day  after  the  articles  of 
ed  toj  the  Senate,  be  wrote  a  letter  to  Jamies 
>llowing  is  an  extract : 

Hterdny  (riren  in  against  Blonnt  But  many  (T^at  pr«- 
ut  uot  a  formal  law  rattle  (he  oath  of  tbt  Senators,  form 
inurftoodE,  &c.  r  May  he  Dot  appear  bjratlomej  t  Host 
Dator  impeaubable  1  Is  bd  Ex-Seoalor  impeachable  t  You 
«stions,tobenttledbjtwenlf -nine  lawyer*,  are  notlikel]' 

ry,  the  same  year,  be  wrote  to  Mr.  Madison 
what  he  says  oa  the  subject  of  impeachment: 
y  ID  cases  of  impeacbmsDl  comes  od.  There  is  no  Joabt 
loa  of  tbe  Senate  ii  22  aod  10 ;  and  under  the  probable 
,1  sen  DothiDg  in  the  mode  of  proceedint;  by  impeachment 
ir  the  purpoees  of  dominant  faction  Uiet  ever  was  oan- 
itnal  one  of  get^ng  rid  of  any  man  whom  they  consider 
do  not  know  that  we  could  coant  on  one-third  in  an  emer- 
Bonae  of  Kepreseolatives,  who  are  the  i m poachers  i  and 
o,or  three  only,  and  these  sometinies  one  way  and  some- 
)ure  party  they  have  the  majority,  and  we  do  not  know 
o  increase  that  majority  temporarily,  if  not  permanently, 
ishment  which  the  conrte  of  law  are  not  equal  to,  and  his- 
chinent  Aju  ban  aa  engite  more  ofpaMton  than  julice. 

>rnary,  Jefferson  writes  to  Mr.  Afadlson  as  fol- 


Tound  on  which  (lie  introdaction  ofthe  jary  into  the  trial 
f  Mr.  Taienell,  and  tbe  fate  of  the  question.  Header's 
probably  be  amended  and  aitablished,  go  as  to  declare  a 
~ ;  and  yesterday  an  opiaioQ  was  declared  that  not  only 


!s  north  of  the  Potomac  against  the  k 

Jiere  was  not  a  single  vote  south  of  the  Poto- 
1  in  the  Blonnt  case. 

trded  as  the  father  of  tbe  Constitiitiou,  replies 
dated  March  2, 1798.  What  he  says  upon 
t  is  as  follows : 


n  able  one  in  defense  of  his  proposition  to  associate  juries 
hment.  His  views  of  the  subject  aie  so  now  to  me  that  I 
n  than  I  have  had  time  for.  My  impres- 
iments  were  somewhat  sui  g»nerU  and  excluded  the  use  of 
mnt  to  the  ConstituttoQ  are  indeed  strong,  and  Mr.  T.  has 
1  tbeir  luRter.  Bnt  it  is  at  least  questionable  whether  an 
tbe  case  of  impeachments  would  not  push  his  doctrine  far- 
posed  to  follow  It. 

lervation  of  an  ordinaiy  trial  by  jnry  mast  stroni;ly  imply 
tte  a  trial  by.jury.    As  removal  and  disqualificHlion,  (be 
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pooisliments  within  the  impeachiDj^  juriiidictioD,  were  chiefly  intended  for  officers  io  the  ex- 
ecQtive  linn,  would  it  not  also  be  difficult  to  exclude  exeentiTe  influence  from  the  choice  of 
juries?  Or  would  juries  armed  with  the  impeaching  power, and  under  the  influence  of  an 
unimpeacbsble  tribunal,  be  less  formidable  than  the  power  as  hiiherto  understood  to  be  modified  f 
Tbe  unirerstlity  of  this  power  is  the  most  extravaj^t  novelty  that  has  been  yet  broached, 
Mpedallj  coming  from  a  quarter  that  denies  the  impeachabillty  of  a  Senator.  Hardy  as 
these  innorators  are,  I  cannot  believe  they  will  venture  to  hold  this  inconsistent  and  insult- 
ing lumroage  to  the  public. 

In  this  extract  Mr.  MadisoD  says  that  impeachments  were  *<  iutended 
chiefi§  for  officers  in  tbe  ejpecutive  liQe."  There  is  no  donbt  it  was  in- 
tended exdasively  for  execQtive  and  judicial  ^^ officers"  of  the  United 
States.  It  is  well  known  that  Mr.  Madison  was  a  leading  memlif  r  of  the 
coDventioo  that  framed  the  Constitation,  and  no  man  knew  better  than 
be  did,  ten  years  after  the  work  was  done,  the  intended  meanipg  of  the 
Constitation.  In  commentiDg  npon  the  power  daimed  in  the  Blount 
caae,  which  was  precisely  like  that  claimed  in  the  present  one,  Mr.  Mad- 
ison lays: 

Tie  niterialitjf  of  this  power  it  the  most  extravagant  notelijf  that  has  yet  been  broached. 

It  is  here  implied  that  no  such  idea  ever  entered  into  \he  minds  of  the 
framers  of  the  Constitution,  and  that  of  all  the  novelties  this  is  tbe  most 
extravagant  I  place  the  opinion  of  James  Madison  against  that  of  all 
the  Senators  who  believe  in  the  universal  power  of  impeachment. 

Bearing  upon  this  subject,  Mr.  Jefferson,  on  the  ISth  day  of  August, 
1799,  wrote  to  Edward  Kandolph,  a  leading  member  of  the  constitu- 
tional convention,  as  follows : 

Of  ill  the  doctrines  that  baye  been  broached  bj  tbe  Federal  Government,  tbe  novel  one, 
01^ tbe  common  law  beinff  in  force  and  cognizable  at  an  existing  law  in  their  courts,  is  to  me 
j^  niost  formidable.  AU  their  other  assumptions  of  ungiven  powers  have  been  in  the  detail. 
Tbe  bank  law,  the  treaty  doctrine,  the  sedition  act,  alien  act,  the  undertaking  to  change  tbe 
^  laws  of  evidence  in  the  State  courts  bj  certain  parts  of  the  stamp  act,  dec,,  have  been 
MiiUiy,  QQooDseauential,  timid  things,  in  comparison  with  the  audacious,  barefaced,  and 
"weepiiifr  pretension  to  a  svstem  of  law  for  the  United  States  without  the  adoption  of  their 
Wislstore,  and  so  infiuitelj  beyond  their  power  to  adopt.  I  am  happy  you  have  taken  up  the 
^°°J^  SDd  I  have  carefully  perused  and  considered  the  notes  you  inclosed  to  me.    *    *    * 

I  tbink  it  will  be  of  great  importance  when  you  come  to  the  proper  point  to  portray  at  full 
i«igtb  the  eonseouences  of  the  new  doctrine  that  the  common  law  is  tbe  law  of  the  Uaited 
^t«lci,aDd  that  their  courts  have,  of  course,  uirisdlctioB  co-eztensive  with  that  law ;  that  is 
!^  ^7.  r^neral  over  all  cases  and  persons.  But,  great  heavens !  who  could  have  conceived 
10  I7d9  thtt  within  ten  years  we  should  have  to  combat  such  windmills  7 

I  have  quoted  fi*om  this  letter  of  Jefferson's  to  show  that  the  power  to 
P^  tbe  alien  and  sedition  laws  was  claimed  under  the  common  law 
of  Eogland,  *'as  the  nniversality  of  the  impeaching  power"  is  now 
claimed  by  those  who  hold  that  the  Senate  has  jnrisdiction  in  this  case, 
^nd  to  show  that  Jefferson  thought  there  was  great  danger  to  the  liber* 
ties  of  the  people  in  such  unfounded  assumptions.  Do  yon  say  there 
can  be  no  abuse  of  this  power  t  I  answer  that  in  high  party  times, 
"^hen  the  passions  of  men  are  aroused,  there  is  great  danger, 

Ur.  Jefferson  says,  as  before  quoted : 

I  Me  nothing  in  tbe  mode  of  proceeding  by  impeachment  but  the  most  farmidablo  weapon 
for  the  purposes  of  dominant  faction  that  ever  was  contrived. 

If  the  power  is  confined  to  persons  in  office,  the  cases  will  be  compar- 
atively few,  of  a  factious  or  partisan  character ;  but  if  you  take  in  the 
leaders  of  parties,  who  are  seeking  office,  or  laboring  for  the  success  of 
their  party,  the  temptations  to  disqualify  them  become  dangerous  in  the 
extreme. 

Let  us  look  at  a  few  cases  that  might  have  arisen  in  our  history, 
if  tbe  power  of  impeachment,  as  now  claimed,  had  been  supposed  to 
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Jr.  Mouroe  became  Presideut  hostilities  broke  ont  witli 
Seminole  Indiaas,  occupying  a  part  of  Georgia  and  Plor- 
ander  of  tbe  southern  military  district,  Qeueral  Jackson 

take  tbe  field  agaiost  the  hostile  tribes;  and  as  many  of 
ik  refuge  io  Florida,  where  they  were  believed  to  be  coaa- 
;  aided  by  tbe  Spaniards,  the  geDeral  deemed  it  bis  duty 
i  with  his  army,  and  take  possession  of  Saint  Mark's  and 
)  also  seized  and  had  tried  by  coarl-martini  two  Eogliith* 
it  and  Ambrister,  who  were  charged  with  aiding  and  in- 
ms  in  their  depredatioutj  upon  our  people.  Tbey  were 
Ity  and  huog. 

•dings  caoaeid  the  I'reeident  great  anxiety.  They  were 
abinet  conncit  and  condemned  aud  disavowod  by  every 
t  Air.  Adams.  A  paper  was  drawn  up  and  made  public 
;  Florida  General  Jackson  had  acted  without  authority, 
own  responsibility;  and  it  was  decided  that  the  places 
e  immediately  evacuated.  This  condemnation  of  General 
i  his  fiery  temper,  and  his  friends  took  up  bis  cause.  Tbe 
}ught  before  Congress  by  Mr.  Cobb,  a  personal  friend  of 
who  introduced  a  resolution  in  tbe  Hoase  of  Represents- 
log  General  Jackson's  proceedings,  npon  which  a  very 
ritatlug,  and  prolonged  debate  arose, 
ed  to  tbe  Committee  on  Military  AfFiiirs,  a  majoritj-  of 

report  severely  censuring  General  Jackson,  while  the 
ed  that  he  deserved  the  thanks  of  the  country.     Upon 
i  general's  condnct  was  approved — lUU  to  70. 
Bommunicated  by  the  President  on  this  subject  to  the 
f'erred  to  a  committee  of  five.    Three  of  this  committee 

severely  coudcmuing  General  Jackson's  proceedings, 
rity  justified  them.     Xo  vote  was  taken  on  the  report  in 

n  Congress  on  this  subject  caused  great  animosity  among 
?  tbe  whole  session.  Now,  suppose  General  Jackson  had 
d  for  his  conduct  under  "the  Kniversality  of  power,''  as 
ills  it,  what  would  have  been  the  consequences!  Dan- 
itreme.  Civil  discord  unprecedented  would  have  been 
id  he  been  disqualified  from  holding  office,  he  would 
n  President,  unless  he  had  reached  that  position  through 
cb  would  not  have  been  likely. 

Qaincy  Adams  was  elected  President,  Henry  Clay,  who 
as  charged  with  bargain  and  corruption,  a  charge  which 
'sisted  in  making  as  long  as  he  lived.  He  was  the  great 
ider  of  tbe  whig  party.  Suppose  that  he  had  been  im- 
;ted,  and  disqualified,  what  would  have  been  the  conse- 
ord,  and  possibly  revolution.  These  were  possible  cases, 
en  the  necessary  majorities.    Many  others  of  less  promi- 

cited. 

Kew  Hampshire  today  a  flagrant  case,  an  ex-governor, 
:t  of  his  seat,  usurped  authority  and  violated  the  consti- 
tate,  so  as  to  change  tbe  political  character  of  the  State 
,ve  certitJcates  to  two  men  not  elected,  and  stifled  the 
)ple.  His  action  ted  almost  to  revolntion.  He  was  ceo- 
by  the  house  of  representatives;  but  under  this  new  doc- 
rsality  of  impeachment^*  he  can  now  be  impeached,  aud 
18  far  as  his  o&euse  ia  concerned.  But  I  counsel  no  such 
B  have  the  necessary  majority  in  each  house  to  impeach 
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and  couvict  bim,  bat  the  people  have  already  condemned  him,  and  I 
wonld  Dot  invoke  this  doabtfal  and  dangerons  power,  as  it  wonld  inflame 
party  passions  and  disturb  the  peace  of  an  orderly  and  law-abiding 
people. 

We  have  recently  had  a  civil  war  in  this  country.  The  proceeding  of 
impeachmeDt  was  not  invoked  to  reach  any  of  the  leaders  of  the  rebel- 
lion. If  this  '<  universality  of  power"  had  prevailed,  some  Senators  on 
this  floor,  and  I  speak  it  with  no  disrespect,  might  have  been  disquali- 
fied from  holding  office,  and  a  two-thirds  vote  of  each  house  of  Con- 
gress coold  not  have  ^lieved  them. 

This  impeaching  power  might  have  been  carried  to  a  very  great  extent. 
The  power  as  now  claimed  would  have  embraced  all  the  officers  who 
deserted  from  the  Army  and  Navy  of  the  United  States,  all  the  citizens 
who  were  officers  in  the  confederate  army,  and  all  the  soldiers  who  eu- 
hsted  to  fight  against  their  country,  for  they  had  all  committed  treason. 
By  the  fourteenth  amendment  thq^  who  had  taken  an  oath  to  support 
the  CoDstitution  of  the  United  States,  and  aided  the  rebellion,  were  dis- 
qoahfied  to  hold  any  office;  but  by  a  special  provision  their  disabilities 
might  be  removed  by  a  vote  of  two-thirds  of  each  house  of  Congress. 

Let  ns  not  seek  for  dangerous  and  doubtful  powers  in  the  Constitu- 
tion, for  the  sole  purpose  of  disqualifying  private  citizens  from  holding 
office ;  but  if  they  have  committed  crimes,  let  us  leave  them  to  the  courts, 
which  can  punish  them  to  the  full  extent  of  the  magnitude  of  their 
offenses,  in  their  persons,  property,  and  also  disqualify  them  from  ever 
holding  office  under  the  United  States. 

The  courts  can  do  more  in  the  case  of  W.  W.  Belknap  than  the  Senate 
can  do,  and  therefore  there  is  no  danger  that  he  will  escape  punishment. 
The  statute  authorizes  the  court  to  disqualify  him  from  holding  office, 
and  also  to  impose  fine  and  imprisonment 

I  think  there  is  danger  in  the  exercise  of  this  doubtful  power.  If  the 
people  of  this  country  should  ever  fall  upon  turbulent  and  revolutionary 
times,  and  party  passions  be  hammered  to  whitest  heat,  I  do  say,  with 
Mr.  Jefferson,  that  I  see  nothing  in  this  kind  of  impeachment  '^  but  the 
most  formidable  weapon  for  the  purposes  of  dominant  faction  that  ever 
was  contrived.'^  "  It  would  be  the  most  effectual  one  for  getting  rid  of 
amy  man  considered  dangerous  to  their  views." 

Would  it  be  well  to  have  in  this  country  ten,  fifteen,  or  one  hundred 
powerful  men,  who  have  been  leaders  in  their  party,  disqualified  for  life 
to  hold  office  f  Would  they  be  good  citizens ;  would  their  friends  acqui  • 
esce  in  such  judgment?  We  did  not  think  so  when  we  removed  your 
disabilities,  honored  and  respected  Senators.  [Referring  to  Kansom, 
Gordon,  and  others  whose  disabilities  have  been  removed.J  No !  Kather 
that  every  citizen  should  feel  that  this  is  his  country,  his  flag ;  that  its 
interests  are  his  interests,  its  glory  his  glory ;  that  its  Constitution  and 
laws  protect  him  in  his  equal  rights  and  privileges  ;  that  all  together  we 
may  honor,  love,  and  defend  our  country. 

[Mr.  Conkling,  Mr.  Logan,  Mr.  Kelly,  and  Mr.  Stevenson  also  deliv- 
ered opinions,  which  have  not  been  furnished  for  publication.] 


Thubsday,  June  1, 1876. 

At  one  o'clock  p.  m.  the  managers  on  the  partof  the  House  of  Repre- 
^Dtatives  (with  the  exception  of  Mr.  Lapham  and  Mr.  Hoar)  appeared 
and  were  conducted  to  the  seats  provided  for  them. 
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ipeared  with  his  counsel,  Mr.  Carpenter. 
pro  teinpore.  Parsnant  to  order,  Ipgislutive  auft  ex- 
I  t>e  Buspeuded,  and  the  Senate  will  proceed  to  the 
Articles  of  impeachment  exhibited  by  the  Hoaseof 
iust  William  W.  Belknap,  late  Secretary  of  War. 
totify  the  Honse  of  Representatirea  that  the  Senate 
iu  the  trial,  the  managers  beine  preaeot. 
[>ro  tempore,  (at  one  o'clock  and  ten  mioates  p.  m.) 
iaa  will  make  proclamation, 
lation  was  made  by  the  Bergeuit-at- Arms, 
d  the  joaroal  of  the  proceedings  of  the  Senate  sit- 
y29,  tOr  the  trial  of  th«  impeachment  of  William 

ro  tempore.  The  Senate  is  now  ready  to  proceed 
the  question  of  juriadictiou  raised  by  the  pleadings 
ered  by  the  Sen^  sitting  for  the  trial  of  the  arti- 
[  preferred  by  the  House  of  Bepresentatires  against 
),  late  Secretary  of  War,  that  the  demurrer  of  siud 
>  to  the  replication  of  the  Honse  of  BepreseDtatives 
irisdictioo  filed  by  said  Belknap  be,  and  the  same 
;  and,  it  being  the  opinion  of  the  Senate  that  said 
I  law,  aud  that  said  articles  of  impeachment  are 
)  therefore  farther  ordered  and  adjudged  that  said 
ne  hereby  is,  oretmled  and  held  for  oangbt.  The 
the  proper  eDtr.r  upon  the  Journal. 
President,  I  offer  the  order  which  I   send  to  the 

tro  tempore.    The  Secretary  will  i-ead  the  order  pro- 

>ad  as  follows : 


Mr.  President  and  Senators :  This  court  gave  as  two 
tbe  argument  of  the  question  of  jnrisdictioo,  the 
cnpied  the  court  for  about  three  weeks.  I  am  cer- 
ant  did  not  perplex  tbe  conrt  more  than  the  decision 
-plexed  us.  And,  under  the  circumstances,  Itrnst 
8  some  time  for  reflection.  The  order  oB^red  by 
iryland  ia  peremptory — 


IS  that  Mr.  Belknap  m  compellable  to  answer  fur- 
be  so  or  not  deserves  examination.  By  the  old  com- 
fact  found  ut>on  a  plain  abatement  was  final  in  cases 
Whether  this  was  so  where  the  issaejoiued  was  one  of 
ion. 

:e8,  Mr.  Blair,  is  uecessarilyout  of  town.  The  other, 
lUed  to  his  room  by  illness.  Aud  before  determin- 
J  next  be  takbu  on  the  part  of  tbe  respondent,  I  de- 
ith  my  associates. 

;  the  necessity  for  such  consultation,  let  me  refer  to 
IS  which  arise  at  the  present  time. 
<  pleaded  to  the  Jurisdiction  of  this  court.    Tbe  man- 
sion, to  which  the  respondent  demurred;  and  tbe 
be  demurrer. 
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The  role  is  that  each  pleading  mast  answer  the  preceding  one.    The 

replication,  if  sufficient  in  law,  was  a  valid  answer  to  the  plea.    The 

validity  of  the  replication  in  matter  of  law  was  pat  in  issue  by  our  de- 

marrer.   And  had  the  court  upon  the  demurrer  held  the  replication  bad, 

then  the  court  would  have  looked  back  to  the  plea  itself  to  see  whether 

or  Dot  it  was  sufficient  in  law ;  and  if  it  had  found  the  plea  to  be  bad, 

then  the  court  would  have  held  in  favor  of  the  prosecution ;  upon  the 

pdooiple  that  a  bad  replication  is  as  good  as  the  bad  plea  to  which  it  is 

a  response.    But  in  this  case  the  court  overruled  our  demurrer  to  the 

replication,  thus  holding  the  replication  a  sufficient  answer  to  the  plea. 

Was  there  therefore  any  necessity  for  the  court  to  go  back  through  the 

record  and  pass  upon  the  sufficiency  of  prior  pleadings  t    The  plea  to 

the  jurisdiction  having  been  answered  by  a  replication  which  the  court 

held  good  by  overruling  oar  demurrer  to  it,  what  was  the  necessity  for 

tkeeoort  to  go  back  through  the  record  t    The  only  question  raised  by 

the  plea  was  the  jurisdiction  of  this  court  over  the  respondent ;  and 

whether  or  not  the  prosecution  was  entitled  to  a  final  judgment,  or 

whether  the  judgment  should  be  respondeat  ouster ^  is  a  question  to  be 

eiamioed. 

Bot  I  submit  with  great  confidence  that  the  question  of  sufficiency  in 
law  of  the  articles  of  impeachment  was  not  before  the  court :  and  that 
after  judgment  upon  the  question  of  jurisdiction,  of  respondeat  (Tuster^ 
the  respondent  was  at  liberty  to  begin  his  defense,  as  ne  might  have 
done  without  questioning  the  jurisdiction. 

In  case  on  indictment,  when  the  defendant  challenges  the  jurisdiction 
of  the  court^  and  fails  to  make  good  his  objection,  he  is  remitted  to  every 
priTilege  he  would  have  possessed  if  he  had  commenced  his  defense  with- 
oat  questioning  the  jurisdiction ;  that  is,  he  may  move  to  quash,  or  he 
may  plead  in  bar,  or  plead  the  general  issue. 

If  I  were  compelled  alone  to  take  the  responsibility  in  this  case  I 
should  plead  no  further,  but  leave  the  managers  to  their  own  course  : 
aod  in  that  case  would  not  the  managers  l^  entitled  to  move  for  final 
judgment  T  This  would  be  so,  I  think,  had  the  issue  been  one  of  fact 
only.  But  here  there  was  an  issue  of  law  and  several  issues  of  fact,  all 
of  which  the  court  has  disposed  of  by  the  order  just  entered. 

We  have  appeared  and  pleaded,  and  if  the  court  have  held  our  defense 
insQ^cient,  may  we  not  stand  upon  it,  without  filing  further  pleadings! 
Uy  impression  is  that  the  next  step  to  be  taken  is  for  the  managers  to 
move  for  judgment,  after  which  we  could  move  for  leave  to  plead  further, 
which  I  have  no  doubt  the  court  would  grant. 

All  this,  of  course,  is  upon  the  supposition  that  the  court  has  over- 
ruled the  plea  to  the  jurisdiction.  The  order  declaring  the  jurisdiction 
was  not  concurred  in  by  two-thirds  of  the  Senators  present.  That  is, 
less  than  two-thirds  of  the  Senate  think  there  is  jurisdiction  to  convict 
the  respondent 

Manifestly  a  court  which  has  not  jurisdiction  to  convict  has  no  juris- 
diction to  try  the  respondent ;  and  such  pretended  trial  would  be  wholly 
extrajudicial.  No  witness  could  be  indicted  for  false  swearing  at  such 
trial,  nor  punished  for  contempt  for  not  obeying  a  subpcena. 

It  therefore  becomes  a  very  important  question,  to  be  settled  by  the 
respondent's  counsel,  whether  any,  and,  if  any,  what,  further  steps  should 
be  taken  on  the  part  of  the  respondent.  An  order  has  been  entered  in 
the  record,  as  an  oi'der  of  the  courts  overruling  the  plea  to  the  jurisdic- 
tion. But  the  journal  of  the  proceedings  shows  that  thirty-five  Senators 
concurred  in  the  order,  and  twenty-two  dissented. 

Speaking  for  myself  only,  (not  having  consulted  with  my  colleagues,) 
32  b 
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I  maintain  that  upon  the  whole  record  the  order  is  void,  for  the  reason 
that  it  was  not  concurred  in  by  two-thirds  of  the  Senators  present  and 
voting.  Suppose  a  case  in  the  Supreme  Court,  where  only  a  majority 
of  the  judges  need  concur  in  the  judgment ;  and  suppose  the  record  to 
show  that  only  four  judges  concurred  in  the  judgment,  while  five  dis- 
sented, but  the  minority  directed  the  clerk  to  enter  the  judgment  or 
order  as  the  act  of  the  court,  and  he  should  do  so  and  certify  it  as  such 
under  the  seal  of  the  court.  It  is  manifest,  I  think,  that  such  judgment, 
if  the  dissent  of  the  mtyority  appeared  of  record,  would  be  absolutely 
void;  and  would  be  so  declared  by  any  court  where  the  judgment  should 
come  in  question  collaterally.  I  think  this  judgment  is  in  the  same  cat- 
egory. 

But  whether  it  is  better  for  the  respondent  to  move  to  vacate  the  or- 
der for  this  reason,  or  demur  to  the  articles,  and  if  the  demurrer  shall 
be  overruled  go  through  the  form  of  a  trial  and  give  to  the  country  the 
•evidence  on  his  behalf,  is  a  question  so  important  to  the  respondent,  that 
I  do  not  wish  to  determine  it  without  consultation  with  my  colleagues. 
If  this  was  the  trial  of  an  ordinary  cause,  I  should  have  no  hesitation. 
I  should  stop  here.  And  if  I  was  on  trial  myself,  in  this  cause j  1  should 
£top  here,  confident  that  no  Senator  would  vote  for  my  conviction  who 
believed  that  the  court  had  no  jurisdiction. 

Kaw  the  question  whether  we  shall  plead  further  is  one  as  to  which 
I  wish  opportunity  to  consult  with  my  colleagues:  and  I  hope  no  order  will 
be  passed  to-day  which  will  preclude  us  from  taking  such  course  as,  on 
consultation,  we  may  deem  advisable. 

The  question  of  the  sufficiency  in  law  of  the  articles  themselves  has  not 
been  raised  by  a  demurrer  thereto,  has  not  been  argued  by  either  side, 
nor  submitted  to  the  court.  The  only  question  raised,  argued,  or  sub- 
mitted was  the  question  of  jurisdiction  of  the  defendant;  that  is, 
whether  the  court  had  power  to  pass  upon  the  sufficiency  of  the  articles, 
or  take  any  other  step  whatever  in  the  cause.  Had  the  court  affirmed 
jurisdiction,  (as  I  claim  it  has  not,)  then  we  could  have  moved  to  quash 
the  articles,  or  demurred  to  them,  or  joined  issue  for  trial.  I  do  not 
hesitate  to  affirm  that  none  of  these  articles,  with  possibly  one  excep- 
tion, state  the  necessary  facts  to  constitute  a  good  indictment.  Mere 
rhetoric  and  denunciation  will  not  do.  It  is  not  enough  to  say  that  the 
defendant  has  been  guilty  of  high  crimes  and  misdemeanors ;  but  the 
articles  must  state  every  fact  which  is  an  element  of  crime.  And  although 
the  same  strictness  of  pleading  has  not  been  required  in  cases  of  impeach- 
ment as  in  ordinary  criminal  causes,  yet  every  fact  relied  upon  to  con- 
stitute the  crime  must  be  stated ;  and  on  the  trial  the  proof  cannot  go 
beyond  the  averments  of  the  articles.  In  the  several  impeachment 
trials  in  this  country  defendants  have  not  resorted  to  formal  pleadings. 
In  Blount's  case  his  response  was  more  like  an  answer  to  a  bill  in  chan- 
cery than  a  pleading  in  a  criminal  cause.  It  was  a  plea  to  the  jurisdic- 
tion, a  demurrer,  and  answer,  all  in  one. 

But  I  assume  that  where  the  respondent  chooses  to  avail  himself  of 
formal  and  particular  pleading,  which  the  experience  of  a  thousand  years 
has  shown  to  be  essential  to  the  protection  of  innocence,  this  court  will 
not  deny  the  right,  at  least  without  a  hearing. 

I,  therefore,  assume  that  the  court,  on  its  attention  being  called  to 
the  very  sweeping  terms  of  this  order,  will  of  its  own  motion  vacate 
so  much  of  it  as  holds  that  the  articles  of  impeachment  are  sufficient 
in  law. 

The  sufficiency  in  law  of  the  articles  is  as  material  to  the  conviction  of 
the  respondent  as  is  the  truth  in  point  of  fact  of  the  matters  therein 
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charged.    Before  tbere  can  be  a  conviction  several  things  must  be  estab- 
lished : 

First.  That  the  defendant,  in  fact,  has  done,  or  omitted  to  do,  certain 
things ; 

S^nd.  That  the  things  he  has  done  or  omitted  constitute  a  crime ; 

Third.  And  not  merely  a  crime,  but  a  high  crime  or  misdemeanor, 
meriting  impeachment;  and 

Foarth.  That  the  respondent  is  subject  to  imi>eachment,  and  this 
court  has  jurisdiction  over  him  for  the  hearing  and  determination  of  this 
caase. 

If  any  one  of  these  elements  be  wanting,  there  can  be  no  conviction. 
And  of  course,  as  soon  as  any  one  of  these  propositions  is  established 
in  favor  of  the  respondent,  he  is  entitled  to  an  acquittal.  I  think  the 
point  as  to  jurisdiction  has  been  determined  in  his  favor,  inasmuch  as 
more  than  one-third  of  the  Senate  has  declared  against  jurisdiction. 
Bat  what  course  we  ought  to  take  as  a  matter  of  expediency ;  whether 
we  should  move  to  vacate  the  order  altogether  and  that  the  respondent 
be  dismissed ;  or  demur  to  the  articles,  and  if  demurrer  is  overruled, 
answer  to  the  merits  and  go  to  trial,  should  only  be  determined  after 
consultation  of  the  respondent's  counsel. 

I  repeat^  if  acting  for  myself,  I  should  take  no  further  step,  but  abide 
final  judgment.  Every  judgment  implies  a  declaration  that  the  court 
has  jurisdiction  to  render  it.  In  cases  of  impeachment,  when  a  Sen- 
ator rises  and  votes  guilty,  he  thereby  affirms  the  jurisdiction  of  the 
court  to  pronounce  final  judgment ;  the  commission  by  the  respondent 
of  acts  constituting  a  crime,  and  a  high  crime ;  and  the  regularity  of  all 
prior  proceedings  in  the  cause.  No  ^nator  can  vote  guilty,  unless  he 
believes  there  is  not  only  guilt  but  jurisdiction  to  try  and  punish.  I 
have  mentioned  these  propositions  not  to  argue  them  but  to  show  that 
they  arise  fairly  at  this  time,  and  are  of  such  importance  as  to  justify 
08  in  asking  a  reasonable  time  to  consider  them  before  we  are  compelled 
to  act 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  one  question  which 
the  learned  counsel  has  discussed  before  you,  the  managers  do  not  feel 
aathorized  to  discuss  while  the  order  of  this  Senate  remains.  By  its 
order  the  demurrer  to  the  replication  of  the  House  of  Representatives  is 
overruled,  the  plea  of  the  defendant  is  overruled  and  held  for  naught, 
and  the  articles  of  impeachment  are  held  sufficient  Now,  apprehend- 
ing that  this  order  has  been  made  upon  due  consideratiofl,  that  the  Sen- 
ators understood  all  these  pleadings  and  made  this  order  in  that  view, 
we  do  not  feel  called  upon,  I  repeat,  to  discuss  the  questions  pertaining 
thereto  until  some  motion  is  made  to  change  the  order:  and  if  such  a 
motion  should  be  made,  if  the  Senate,  after  this  deliberation,  and 
after  this  carefully  prepared  order,  takes  into  consideration  the  ques- 
tion whether  it  will  change  its  order,  then  the  managers  will  desire  to 
be  heard. 

On  the  point  which  the  counsel  has  suggested,  practically,  that  a  two- 
thkds  vote  is  necessary  on  the  question  of  jurisdiction,  that ;  Senators 
who  voted  that  this  court  had  not  jurisdiction  must  therefore  on  the 
final  vote,  when  the  question  is  put,  '^  Did  this  defendant  take  $1,500  on 
a  given  occasion  and  for  such  a  purpose  !  "  say  "  Not  guilty,''  because  of 
their  views  in  regard  to  jurisdiction — on  this  point  I  say  we  shall  be 
prepared  to  show  that  there  is  nothing  whatever  in  the  suggestion  ;  in 
fact,  that  the  whole  practice  of  courts  of  impeachment  has  ix^en  in  oon- 
trarunfion  of  it ;  that  the  Constitution  itself  prevents  any  such  possi- 
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bility.    Therefore  when  this  question  is  raised  in  some  proper  form  we 
shall  desire  to  be  heard  npon  it. 

The  connsel  makes  another  suggestion,  that  if  he  stops  here  the  man- 
agers would  be  compelled  to  move,  or  could  move  for  judgment.  This 
is  not  according  to  the  rule  of  the  Senate.  The  rule  of  the  Senate  pro- 
vides exactly  the  contrary  ;  that  this  point  may  be  in  the  minds  of  Sen- 
ators who  have  not  recently  looked  at  the  rule,  I  will  read  a  portion 
of  it : 

If  the  accused,  af^er  service,  shall  fail  to  appear,  either  in  person  or  by  attoraej,  on  the 
day  so  fixed  therefor  as  aforesaid,  or  appearing,  shall  fail  to  file  his  answer  to  such  articles 
of  impeachment,  the  trial  shall  proceea,  neyertheless,  as  npon  a  plea  of  not  guilty. 

Mr.  Gabpentbb.  Pardon  the  interruption  ;  but  that  is  where  there  is 
no  pleading  on  the  part  of  the  defendant. 

Mr.  Manager  Lobd.  There  is  now  no  pleading  on  the  part  of  the  de- 
fendant ;  by  the  order  of  the  Senate  not  only  is  his  demurrer  to  the 
replication  overruled,  but  his  plea  that  he  puts  in  to  the  articles  is  ef- 
fectually held  for  naught.  It  stands  therefore  precisely  as  if  no  plea 
were  in  at  all.  Under  the  order  of  the  Senate  there  is  n6thing  before 
this  tribunal  now  excepting  the  articles  of  impeachment ;  therefore  there 
is  no  answer,  actual  or  constructive.  The  defendant  appears  in  person 
and  by  counsel ;  as  there  is  no  answer  in  this  case  before  the  Seuate, 
all  that  the  managers  can  do,  at  the  proper  time,  is  to  move  to  proceed 
with  the  trial  "  as  upon  a  plea  of  not  guilty.'^ 

One  other  suggestion.  We  apprehend  that  the  true  object  of  all  trials, 
civil  or  criminal,  is  to  reach  the  merits  at  the  earliest  moment.  The  de- 
fendant here  stands  accused  by  impeachment,  having  been  a  high  ofEl- 
cer  of  the  Government,  of  certain  crimes  and  misdemeanors.  He  has 
put  in  one  dilatory  plea,  and  that  has  occupied  all  this  time.  He  now 
proposes,  after  this  Senate  has  so  deliberately  entered  this  order,  after 
it,  having  examined  all  the  pleadings,  has  found  these  articles  of  im- 
peachment sufficient,  to  try  again  in  that  direction ;  he  proposes  to  de- 
mur to  the  articles  of  impeachment:  and  while  I  cannot,  perhaps, 
strictly  call  a  demurrer  a  plea,  yet,  in  a  broader  sense,  it  is.  The  defend- 
ant proposes  another  dilatory  proceeding ;  I  may  call  it  properly  an- 
other dilatory  plea.  And  how  many  shall  he  have  t  It  is  absolutely 
in  the  discretion  of  the  Senate  whether  to  give  him  this  privilege  or 
not.  It  is  in  the  discretion  of  any  court  of  civil  or  criminal  jurisdiction, 
unless  controlled  by  statutory  law. 

This  defendant  accused  of  these  high  crimes,  after  having  by  his  dil- 
atory plea  occupied  weeks  of  time,  seeks  further  delay ;  after  this  court, 
under  rules  which  are  broader  and  more  liberal  than  in  other  courts  in 
regard  to  pleadings,  has  deliberately  overruled  his  demurrer,  delib- 
erately held  his  plea  for  naught,  and  that  the  only  pleading  before  this 
tribunal  is  the  pleading  called  the  "articles  of  impeachment,''  and  after 
this  court  has  solemnly  adjudged  that  these  articles  are  sufficient^  the 
defendant  by  his  learned  counsel  asks  you  to  go  back  into  the  courts  of 
law  for  rules  not  binding  even  there  ;  he  wants  you  to  adopt  the  rales 
which  he  says  are  held  in  criminal  courts,  and  give  him  the  right,  under 
all  the  circumstances  of  this  case,  to  put  in  this  further  dilatory  plea, 
because  he  says,  what  ?  That  he  could  go  into  a  criminal  court  ana 
take  up  those  articles  of  impeachment  and  one  by  one  satisfy  the  tri- 
bunal that  the  pleading  would  not  be  good  as  an  indictment.  What  if 
he  could,  and  what  if  the  technical  rule  availed  here  t  It  neverthe- 
less is  in  the  discretion  of  this  court  whether  it  will  allow  him  again  to 
stand  on  a  technical  point  instead  of  proceeding  to  the  merits.  I  appre- 
hend it  is  an  application  which  will  not  be  favored  by  the  Senate.    I 
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apprehend  this  Senate  sitting  as  a  court  of  impeachment  will  hardly 
take  the  position,  after  this  deliberate  order,  that  i(  will  open  the  whole 
case  again,  and  for  what  T  Not  from  a  sense  of  justice  to  the  defend- 
ant ;  not  for  the  purpose  of  ascertaining  the  truth ;  but  simply  that 
learned  coansel,  skilled  in  the  criminal  courts,  may  stand  in  this  august 
tribunal  and  urge  that  these  articles  of  impeachment  bare  not  all  the 
words  and  phraseology  which  he  thinks  would  be  necessary  in  a  court 
of  crimiDal  jurisdiction  to  maintain  an  indictment. 

1  will  not  now  discuss  the  question  whether  the  articles  of  impeach- 
ment are  sufficient.  The  counsel  himself  has  confessed  the  rule  that 
pleadings  in  this  court  are  entirely  distinct  and  separate  as  to  mere  tech- 
nical rales  from  pleadings  in  ordinary  criminal  proceedings.  This  court 
has  a  broader  range ;  it  has  an  easier  path  in  its  high  jurisdictioa  to 
reach  the  merits,  and  therefore  I  may  say,  with  all  respect  to  this  tri- 
booal,  that  it  would  be  a  most  extraordinary  pixMseeding,  in  the  judgment 
of  the  managers,  for  this  court,  without  claim  of  any  possible  injustice 
to  the  defencUmt,  to  open  this  case  for  another  dilatory  plea  instead  of 
requiring  him  to  go  to  trial  upon  the  merits. 
My  eolk^ue,  Mr.  McMahon,  desires  to  make  a  statement 
Mr.  Manager  McMahon.  Before  the  counsel  resumes  his  argument,  I 
desire  to  call  his  attention  to  the  fMt  that  he  has  himself  invited  the 
decision  of  the  Senate  as  it  has  been  made.  In  his  argument,  to  be 
fonnd  on  page  64  of  the  Becord,  I  find  the  following : 

I  fiball  entleftTor  to  maiDtain  the  following  propositiomi : 

1.  TbAt  articles  of  inpeachment  cannot  be  entartained  ag^ainst  a  private  eitixen  in  anj 
ewe  whatever ; 

2.  That  wherever  articles  of  impeachment  are  exhibiti  d,  they  must  set  forth  every  fact 
essential  to  constitute  a  hi^h  crime  or  misdemeanor,  and  every  fact  necessary  to  bring  the 
ctse  within  the  jurisdiction  of  the  court ;  and,  i 

3.  That  the  issues  of  facts  arising  upon  the  plea  in  abatement  are  immaterial. 

After  proceeding  to  discuss  these  questions,  in  finally  summing  up  the 
case,  I  find  on  page  71  that  the  gentleman  uses  the  following  language  : 

And  I  think  it  would  have  been  safe  for  us  to  demur  to  the  articles ;  but  not  wishing  to 
take  risks  upon  a  technical  construction,  we  thought  it  safer  to  plead  affirmativelv  the  fact 
that  the  respondent  was  nnt  holding  any  office  at  the  time  of  impeachment.  Undoubtedly, 
to  aoj  plea  of  the  respondent  in  confession  and  avoidance  of  the  articles,  the  prosecution 
nikht  have  replied  in  confession  and  avoidance ;  but  not  so  to  a  plea  which  in  substance  is 
a  denial  of  any  fact  which  should  have  been  stated  in  the  articles  to  show  jurisdiction.  If 
the  articles  themselves  are  deficient  in  not  stating  any  fact  necessary  to  entire  jurisdiction, 
jnrisdiction  of  the  offense  and  the  offender,  then  this  court  never  acquired  iurisdiction. 

It  results  from  the  fact  that  this  court  has  only  a  special  jurisdiction  tnat  the  first  plead- 
ing must  show  a^^^ase  within  jurisdiction. 

1  think  that  after  having  invited  the  court  to  that  particular  question 
and  to  the  discussion  not  simply  of  the  fact,  it  is  fair  to  presume  that 
tbe  Senate  considered  the  facts  which  bear  upon  the  question  of  juris- 
diction, and  also  the  facts  which  bear  upon  the  character  of  the  crime  * 
therein  alleged. 

Mr.  CASPEirrEB.  Mr.  President 

Mr.  THUKM1.N.  I  should  like  to  know  what  is  to  be  the  rule  of  the 
Senate  in  regard  to  the  discussion  of  each  matter.  The  Senator  from 
Maryland  [Mr.  Whyte]  has  offered  an  order 

The  Pbesident  pro  tempore.  The  Chair  will  remind  the  Senator  that 
debate  is  not  in  order. 

Mr.  Thubman.  I  do  not  wish  to  debate,  but  I  want  to  know  the  rule 
of  the  Senate  on  this  subject.  I  want  to  know  whether  there  is  to  be 
an  unlimited  disciission  of  counsel  and  managers  on  every  order  that  is 
offisred  by  a  Senator.    In  my  judgment  it  is  all  irregular. 

The  President  jiro  tempore.  The  Chair  will- 
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j\rr.  Carpenter.  If  the  court  will  bear  me  a  moment  on  that  point- 

The  President  pro  tempore.  The  Chair  will  state  in  reply  to  the  Sen- 
ator from  Ohio  that  the  Chair  was  holding  ander  the  rule  that  each  of 
the  parties  is  entitled  to  one  hour's  debate  on  any  motion  or  order  sub- 
mitted. 

Mr.  Thurman.  What!    Upon  an  order  ofl'ered  by  a  Senator! 

The  President  pro  tempore.  The  right  of  discussion  w  given  to  the 
parties. 

Mr.  Thurman.  There  is  no  order  oflFereil  by  the  parties. 

Mr.  Carpenter.  Mr.  President,  can  I  proceed? 

The  President  pro  tempore.  The  counsel  will  proceed. 

Mr.  Carpenter.  Mr.  President  and  Senators,  this  is  the  second  time 
that  I  have  been  reproached  in  this  case  with  being  a  ^^  criminal  lawyer.'^ 
By  this  epithet  I  suppose  the  managers  mean  to  accuse  me  of  more  or 
less  familiarity  with  the  rules  and  practice  which  the  judicial  courts^ 
after  centuries  of  experience,  have  established  for  the  protection  of  the 
innocent,  and  the  separation  of  truth  from  falsehood,  in  the  administrar 
tion  of  criminal  justice.  This  I  accept  as  a  compliment,  though  probably 
not  so  intended.  The  defending  of  persons  accused  of  crime  (always 
entitled  under  our  law  to  the  presumption  that  they  are  innocent  until 
proved  to  be  guilty)  cannot  be  considered  discreditable  to  any  member 
of  the  profession,  when  we  know  from  history  that  from  Socrates  down, 
through  all  the  ages,  excellent  and  upright  men  have  been  falsely  con- 
victed, because  they  had  not  advocates  versed  in  the  law  and  familiar 
with  the  principles  and  rules  of  evidence,  and  of  the  requisite  nerve  and 
force  to  stand  up  against  popular  prejudice  and  clamor,  or  judicial  cor- 
ruption and  tyranny,  and  establish  before  the  world  their  innocence. 
I  ui^derstand  the  managers  to  disclaim  being  criminal  lawyers;  and  I 
might  retort  that  no  one  should  be  i>ermitted  to  prosecute  a  citizen 
in  a  criminal  court  who  is  not  familiar  with  and  obedient  to  the  rules  and 
practice  of  such  courts. 

The  honorable  manager  [Mr.  Lord]  claims  that  this  court  is  exempt 
from  adherence  to  rules  of  pleading  and  the  methods  of  judicial  tribunals; 
and  that,  in  reaching  its  conclusions,  it  may  proceed  with  the  freedom 
of  the  wind,  "which  bloweth  where  it  listeth."  So  is  a  mob  on  the 
Bocky  Mountains,  administering  lynch  law  upon  a  supposed  mur- 
derer; and  the  mob  could  as  fairly  pretend  to  be  exercising  judicial 
power,  as  could  this  august  tribunal  while  denying  the  principles  and 
overstepping  the  limits  of  the  law. 

The  manager  who  last  spoke  has  referred  to  my  remarks  on  a  former 
occasion,  to  show  that  I  intended  to  submit  the  sufficiency  in  law  of 
the  articles  of  impeachment — a  subject  which  I  did  not  at  all  discuss. 
If  by  saying  that  the  articles  must  be  sufficient  in  law  to  sustain  a  con- 
viction, I  submitted  the  question  of  their  sufficiency  to  the  court  at 
that  time,  then  by  saying  that  not  only  must  the  articles  be  sufficient 
in  law,  but  must  be  proved  true  in  fact,  I  submitted  the  question  of  tbe 
guilt  or  innocence  of  the  respondent  at  the  same  time.  If  what  I  said 
authorized  the  court  to  pass  upon  the  sufficiency  of  the  articles — a  ques- 
tion not  argued  on  either  side — then  the  court  might  as  well  have 
passed  upon  the  question  of  guilt  or  innocence  at  the  same  time.  I  was 
discussing  nothing  but  the  question  of  jurisdiction.  It  is  true  I  did  say 
that,  inasmuch  as  the  articles  described  the  respondent  as  late  Secre- 
tary of  War,  perhaps  we  might  safely  have  demurred  to  them,  but,  for 
reasons  which  I  stated,  we  thought  it  safer  to  plead  affirmatively 
the  fact  that  the  respondent  was  not  holding  any  office  when  he  was 
itbpeached.    The  manager  says  the  articles  of  impeachment  were  before 
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the  coart  I  deny  the  qaestion  of  their  legal  safficiency  was  before  the 
ooart  OD  the  argnmeDt  of  the  single  qaestion  whether  the  court  had 
jarisdiction  to  pass  opon  their  safficiency.  It  was  claimed  by  one  of 
the  managers  on  that  argnment,  if  I  remember  aright,  that  the  trath  of 
the  articles  most  be  assumed,  for  the  purposes  of  that  argument.  In 
other  words,  the  question  was,  whether,  conceding  everything  stated  in 
the  articles,  the  court  had  jurisdiction  to  try  the  respondent 

The  question  raised  by  our  pleadings,  and  submitted  by  our  argu- 
ment, was,  not  whether  the  articles  were  true,  or,  in  point  of  form  and 
sabstance  sufficient  to  show  an  impeachable  crime,  but  whether  the 
respondent  could  be  impeached  after  he  was  out  of  office.  The  truth 
and  safficiency  of  our  plea  was  conceded  by  the  managers  when  they 
filed  a  replication.  To  their  replication  we  demurred.  That  undoubt- 
edly sabmitted  to  the  court  the  sufficiency  of  the  plea  as  well  as  the  rep- 
lication. And  if  the  court  had  held  the  replication  bad,  then,  going 
back,  they  might  have  held  the  plea  bad.  But  if  the  court,  as  appears  by 
the  order  entered,  held  the  replication  good,  by  overruling  our  demurrer 
to  it,  then  it  was  wholly  immaterial  whether  the  plea  was  good  or  bad, 
because  it  was  disposed  of  by  a  good  replication.  As  I  understand  the 
rale,  it  is  only  in  case  the  party  demurring  is  entitled  to  judgment  on 
the  particular  point  raised  by  his  demurrer,  that  the  court  look  back  to 
see  whether  his  former  pleadings  have  been  defective. 

Suppose  an  indictment  in  a  criminal  court,  and  the  defendant  at  the 
trial  to  plead  to  the  array  of  the  petit  jury.  This  might  lead  to  a  suc- 
cession of  pleadings  terminating  in  a  demurrer.  Would  this  demurrer 
raise  the  question  of  the  sufficiency  in  law  of  the  indictment,  and  the 
pleas  in  bar  by  the  defendant,  which  had  not  been  demurred  to  t  Un- 
donbtedly  such  demurrer  would  raise  the  question  of  the  sufficiency  of 
all  the  pleadings  relating  to  the  particular  subject — the  qualifications  of 
that  jary.  So,  in  this  case,  the  demurrer  compelled  the  court  to  inspect 
all  the  pleadings  touching  the  question  of  the  jurisdiction  of  the  court, 
and  nothing  else.  And,  thisquestion  settled  in  favor  of  jurisdiction,  the 
respondent  should  be  permitted  to  commence  his  defen<^  as  he  would 
have  done  if  the  jarisdiction  had  not  been  disputed. 

Mr.  Thubkan.  I  wish  to  submit  a  question  for  counsel  to  answer. 

The  Pbesidbnt  pro  tempore.    The  question  will  be  read. 

The  Chief  Clerk  red  as  follows : 

Ai  QpoD  a  demnrrer  the  coart  mast  g^o  back  to  the  first  defect,  how  coald  the  court  OTer- 
rale  the  demairer  withoat  deciding  that  the  articles  are  safficieat  7 

Mr.  Caepenteb.  The  first  defect  was  the  demurrer  to  a  good  replica- 
tioD;  the  court  held  the  replication  good  by  overruling  the  demurrer  to 
it  If  the  replication  was  held  good,  of  course  it  disposed  of  the  plea, 
and  ended  the  question  of  jurisdiction. 

Now,  if  the  court  please,  I  do  not  wish  to  spend  time  unnecessarily. 
I  know  the  Senate  is  pressed  with  legislative  business.  Knowing  such 
muld  he  the  case,  we  moved  a  continuance  to  the  next  session  of  the 
Senate.  But  the  court  unanimously  denied  this  motion,  thus  ordering 
the  trial  to  proceed.  We  are  therefore  not  responsible  for  the  embarrass- 
ment which  this  trial  must  necessarily  cause  to  legislative  business. 
And  I  assume  that  no  Senator  will  wish  to  deny  us  the  privileges 
necessary  to  a  proper  defense  and  the  time  necessary  for  preparation,  but 
fill  accord  us  a  full  and  patient  hearing  upon  every  question  involved 
in  this  case ;  especially  as  most  of  the  questions  are  now  presented  for 
the  first  time,  and  by  their  determination  precedents  will  be  ma<le  for 
all  time,  binding  upon  all  men. 

And  now  I  ask  that  you  will  give  us  until  ^fondny  next  to  determine, 
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as  counsel,  what  step  OQgbt  next  to  be  taken  on  behalf  of  tbe  respond- 
ent—determiae  whether  we  will  move  to  vacate  the  order  just  entered, 
upon  the  ground  that  it  was  not  passed  with  the  concurrence  of  two- 
thirds  of  the  Senators  present ;  or  whether  we  will  demur,  and  if  the 
demurrer  shall  be  overruled,  answer,  and  go  to  final  hearing,  and  raise 
there  all  the  questions  which  enter  into  a  final  judgment.  That  we  can 
raise  these  questions  on  a  final  hearing  is  clear,  because  it  cannot  be 
maintained  that  any  question  upon  which  conviction  depends  can  be 
eliminated  from  such  final  determination  by  the  action  of  less  than  the 
constitutional  majority  of  two-thirda.  Otherwise  a  mere  majority  of  tbe 
Senate  might  defeat  the  constitutional  provision. 

In  these  cases  of  impeachment,  if  a  mere  majority  can  settle  the  ques- 
tion of  jurisdiction,  so  a  mere  msyority,  by  overruling  a  demurrer  to  the 
articles,  can  determine  that  the  acts  alleged  to  have  been  done  or  omit- 
ted by  the  respondent  constitute  in  law  a  high  crio^  or  misdemeador 
within  the  meaning  of  the  Constitution ;  leaving  the  final  judgment  to  rest 
only  upon  questions  of  fact  or  at  the  final  hearing,  none  of  these  ques- 
tions having  been  disposed  of,  some  master-tactician  might  first  move  a 
resolution  declaring  that  the  respondent  had  done  or  omitted  the  acts 
charged,  and  if  sustained  by  a  mere  majority,  might  claim  that  the  facts 
were  settled,  and  that  the  final  judgment  must  rest  upon  the  question 
of  law  whether  such  facts  amounted  to  a  high  crime  or  misdemeanor. 

In  briefer  and  plainer  terms,  no  conviction  can  take  place  under  this 
provision  of  the  Constitution,  unless  two-thirds  of  the  Senators  concur 
in  regard  to  every  element  necessary  to  conviction,  and  first  and  con- 
spicuous among  these  must  be  the  question  of  jurisdiction. 

Mr.  Wbioht.  Mr.  President,  I  wish  to  inquire  whether  it  would  be 
in  order  now  to  move  to  ai^ourn  to  a  day  certain,  or  whether  the  order 
should  be  properly  that  when  the  Senate  sitting  as  a  court  of  impeach- 
ment adjourns,  it  be  to  a  definite  time  t 

The  President  jpro  tempore.  It  would  be  in  order  to  move  to  a<\joum 
to  a  certain  time. 

Mr.  Wbioht.  I  move  then  that  the  Senate  sitting  as  a  court  of  im- 
peachment adjourn  until  Monday  at  one  o'clock. 

Several  Senators.  Say  Tuesday. 

Mr.  Kernan.  If  the  Senator  will  withdraw  that  motion,  I  wish  to 
suggest  an  amendment  to  the  order  proposed  by  the  Senator  from  Mary- 
land, [Mr.  Whyte.l 

Mr.  Wright.  I  have  no  objection  to  hearing  the  order  read,  so  that 
it  may  be  considered  the  pending  order. 

Mr.  Kernan.  I  wish  to  suggest  the  proposition  I  send  to  the  Chair 
as  an  amendment  to  the  motion  of  the  Senator  from  Maryland. 

The  President  pro  tempore.  It  will  be  read. 

The  Chief  Clerk  read  as  follows: 

Resolved^  That  in  default  of  an  answer  within  ten  days  by  the  respondent  to  the  articles 
of  impeachment,  the  trial  shall  proceed  as  on  a  plea  of  not  guilty. 

Mr.  Wright.  I  now  modify  my  motion  so  as  to  make  it  that  the  Sen- 
ate sitting  as  a  court  of  impeachment  adjourn  uutil  Tuesday  next  at 
one  o'clock. 

Mr.  Carpenter.  To  avoid  any  misunderstanding,  I  simply  ask 
whether  the  Senator  offering  the  order  just  read  means  by  the  order  to 
exclude  our  right  to  demur  to  the  articles  7 

Mr.  Kernan.  I  had  not  that  particularly  in  my  mind. 

Mr.  Carpenter.  It  is  very  important  that  we  should  understand 
what  we  are  to  do. 

Mr.  Kernan.  It  can  be  amended  if  the  Senate  deem  this  proper.    I 
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suppose  tbat  where  a  plea  is  pat  in  to  the  articles  of  impeachment  and 
a  replicatioD  made  to  it  and  a  demarrer  to  the  replicatioD,  it  really  does 
test  the  safficicDcy  of  the  first  pleadiug  in  the  articles.  It  is  qaite  com- 
mon Jo  States  where  there  is  pleading  under  the  ordinary  common-law 
practice.  There  a  plaintiff  may  have  a  bad  deolaratton,  and  the  de- 
fendanrs  attorney  not  choosing  to  demur  and  tell  him  where  it  is  defect- 
ive pats  in  a  bad  plea,  and  the  plaintiff  demurs  to  the  plea.  Uniformly 
the  demurrer  reaches  back  to  the  declaration.  If  that  is  bad,  the  court 
60  adjudges. 

I  had  no  particular  point  in  view.  The  Senate  can  modify  the  order 
80  as  to  say  ^'  plead  or  demur."  I  merely  offered  it  that  we  might  make 
some  progress.  I  supposed  the  present  judgment  did  affirm  the  suffi- 
ciency of  the  articles  of  impeachment. 

Mr.  Manager  Lobd.  Mr.  President,  may  I  call  the  attention  of  the 
Senate  to  one  thing  t  We  have  had  a  large  number  of  witnesses  in 
attendanee  during  this  protracted  period,  and  we  deem  it  desirable  if 
possible,  in  connection  with  the  orders  to  be  made  to-day,  that  some 
time  be  fixed  for  the  trial,  so  that  we  can  let  some  of  these  witnesses 
wbo  live  within  a  reasonable  distance  go  home  and  return  again,  and 
thereby,  perhaps,  save  some  considerable  expense. 

1  will  say,  in  addition,  that  if  the  trial  should  not  hapi)en  to  occur  on 
that  particular  day,  nevertheless  it  would  be  saving  a  good  deal  of  ex- 
pense to  the  Government  and  be  a  great  convenience  to  the  witnesses 
if  some  day  could  be  fixed  when  the  trial  should  proceed  after  the  an- 
swer on  the  questions  of  fact.  If  anything  should  occur  to  prevent 
that,  of  course  that  would  not  alter  the  propriety  of  making  the  order, 
^Qse,  as  I  understand  now,  the  trial  is  to  go  on. 

Mr.  Thubman.  Mr.  President,  I  arise  only  to  express  the  hope*  that 
bynnanimons  consent  these  orders  that  have  been  offered  will  be  con- 
wdered  in  open  Senate. 

Mr.  BouTWELL.  Mr.  President 

Mr.  Thueman.  I  hope  I  shall  not  be  interrupted. 
Mr.  BouTWELL.  I  feel  called  upon  to  ask  the  Chair  to  enforce  the 
"lies  of  the  Senate. 

Mr.  Thubman.  I  should  like  to  know  why  the  rule  is  enforced  against 
°^e  and  not  enforced  against  anybody  else. 

-i-he  President  pro  tetnpore.  The  Chair  hopes  that  is  not  a  reflection 
^  the  Chair.  The  Chair  called  the  attention  of  the  Senator  from  Ohio 
|0  the  fact  that  debate  was  not  in  order.  The  Senator  from  Ohio  stated 
pat  he  wished  simply  to  make  a  statement.  The  Chair  indulged  him 
^^  that  The  Senator  from  New  York,  in  response  to  a  question  of  one 
^f  the  coQusel,  also  made  a  statement,  which  the  Chair  supposed  he  was 
makiog,  and  allowed  him  to  make,  by  the  same  common  consent. 
.  ^'  Thubman.  I  rise  now  to  ask  unanimouR  consent  that  this  discus- 

^OD  be  iD  open  Senate.    Is  that  out  of  order,  to  ask  unanimous  con- 
sent! 

The  Presidsnt  pro  tempore.  The  Chair  has  not  asked  the  Senate  for 
DDaniiDoas  consent. 

Mr.  Thubman.  No,  but  I  was  interrupted  by  the  Senator  from  Mas- 
SAchaeetts,  who  cut  me  oS  short  when  I  was  asking  tbat  unanimous 
Gon^Dt  might  be  given.  I  ask  it  because  I  have  heani  the  decision  of 
tbis  Senate  treated  to-day  with  scant  respect  and  the  law  with  less,  and 
I  want  the  discussion  in  open  Senate. 

The  P££siD£NT  pro  tempore.  The  Chair  reminds  Senators  again  that 
debate  is  not  in  order.  The  Senator  from  Massachusetts  insists  on  the 
enforcement  of  the  rule.    The  Senator  from  Iowa  moves  that  the  Senate 
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r  the  impeachmeat  uljourn  until  Tuesday  next  at 

esire  to  offer  an  amendment  to  that,  wbicb  I  will 

ronid  inquire  whether  a  motion  as  to  adjonrninent 

IS  to  the  time  to  which  the  a^onniment  shall  be  T 

link  the  Senator  wilt  not  object  to  the  form.     I 

nent. 

aving  been  reduced  to  writing  was  read,  as  fol- 

ftdjourn  until  Tuesday  next,  aud  in  th«  mMn  time  the  defendaiit 
r,  or  demur  berein. 

hope  the  Senate  will  also  give  as  leave,  if  we  con- 
tion,  to  make  a  motioo  to  vacate  this  order  on  tbe 
t  is  certainly  as  important  a  question  as  the  one 
d  not  at  all  settled  by  tbe  Senate. 
itrikes  me  that  this  gives  ample  privilege. 
ro  tempore.  The  Chair  will  state  to  the  Senator 
e  is  not  in  order.    Tbe  Obair  will  also  rule  that  the 
:  from  Iowa  is  a  simple  proposition  for  an  adjourn  - 
iposition  ot  the  Senator  from  Ohio  is  not  an  amend- 
f  tbe  Senator  from  Iowa- 
ill  withdraw  the  proposition  I  submitted  in  favor 
itor  from  Ohio. 
0  tempore.  Tbe  Senator  from  New  York  withdraws 

question  pending  is  on  the  motion  of  the  Senator 
lenate  sitting  for  tbe  trial  of  tbe  impeachment  ad- 
day  at  one  o'clock  p.  m. 
)k  tbe  Senator  from  Iowa  if  he  has  any  objection 

ink  I  bare.     I  adhere  to  the  proposition  I  have 

rote  on  that  simple  proposition. 

ro  tempore.  The  qnestion  is  on  tbe  motion  of  the 

lat  the  Senate  sitting  for  tbe  trial  of  tbe  impeach- 

lesday  next  at  one  o'clock  p.  m. 

reed  to ;  and  the  Senate  sitting  for  the  trial  of  im- 

clock  and  twenty  minutes  p.  m.)  adjourned  to  Tues- 

ck  p.  m. 


Tuesday,  Juite  6, 1876. 

0  tempore.  The  hour  of  one  o'clock  having  arrived, 
ive  business  is  suspended  and  the  Senate  proceeds 
if  articles  of  impeachment  exhibited  by  tbe  Honse 
rainst  William  W.  Belknap,  late  Secretary  of  War. 
s  will  make  proclamation. 

ition  was  made  by  the  Sergeant-at-Arms. 

be  part  of  the  Honse  of  Representatives  (with  tbe 

tt)  api>eared  and  were  conducted  to  tbe  seats  pro- 

peared  witb  his  counsel,  Messrs.  Blair  and  Black. 

1  tbe  jonrnal  of  tbe  proceedings  of  the  Senate  sit- 
ne  1,  for  the  trial  of  tbe  impeachment  of  William 
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The  Pbesident  pro  tempore.  The  Senate  is  dow  ready  to  proceed  with 
the  trial. 

Mr.  Edxunds.  What  is  the  pending  question  before  the  Senate,  Mr. 
President  f 

The  President  pro  tempore.  The  Secretary  will  report  the  pending 
order  submitted  by  the  Senator  from  Maryland,  [Mr.  Whyte.] 

The  Chief  Clerk  read  as  follows : 

Ordered^  That  W.  W.  Belknap  it  hereby  ordered  to  plead  farther  or  answer  the  articles 
of  impeachment  within  ten  days  from  this  date. 

Mr.  Black.  Mr.  President,  I  ask  lenve  in  the  absence  of  one  of  the 
counsel,  to  present  a  motion  drawn  up  by  him  which  he  would  have 
presented  if  he  had  been  here. '  I  ask  that  it  be  read. 

The  President  pro  tempore.  The  Secretary  will  report  the  motion 
submitted  by  the  connseU 

The  Chief  Clerk  read  as  follows : 

Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 
The  Usited  States  op  America 

William  W.  Belknap. 

Here  in  eonrt  comes  the  said  William  W.  Belknap,  and  moves  the  conrt  now  here  to 
vacate  the  order  entered  of  record  in  this  caose  setting  aside  and  holding  as  naught  the 
plea  of  bim,  said  Belknap,  hy  him  first  above  in  this  cause  pleadedt  for  the  reason  that 
said  order  was  not  passed  with  the  concurrence  of  two-thirds  of  the  Senators  present  and 
Todng  upon  the  question  of  adopting  and  passing  said  order,  as  appears  bj  the  record  in 
this  caaae. 

WILLIAM  W.  BELKNAP. 
J.  a  BLACK, 
MONTGOMERY  BLAIR, 
MATT.  H.  CARPENTER. 

Of  Counsel. 

• 

The  President />ro  tempore.  The  qaestion  is  on  the  proposition  sab- 
mitted  by  the  Senatx)r  from  Maryland,  that  being  first  in  order. 

Mr.  Blaib.  Mr.  President,  it  occurs  tome  that  oar  motion  oaght  first 
to  be  pat.  That  motion  to  abate,  set  aside,  vacate  the  order  of  the 
Senate  ongbt  to  be  pat  as  it  sapersedes,  takes  precedence — it  certainly 
do^  so  logicMadly — of  the  other  proposition.  And  while  I  am  up  I  should 
like  to  say  to  the  Senate  that  our  colleague,  Mr.  Carpenter,  by  whom 
this  pleading  was  drawn  up,  is  now  unable  to  attend  in  consequence  of 
illness.  He  is  not  confined  actually  to  his  bed ;  but  his  physician  in- 
stXQcted  him  this  morning  that  he  ought  not  to  and  could  not  safely 
leave  his  room ;  and  we  would  ask,  before  the  Senate  proceeds  to  the 
coDsideration  of  this  motion,  a  short  indulgence  for  the  purpose  of  bring- 
ing him  here  to  assist  in  the  argument. 

I  do  not  know  that  it  would  be  improper  to  say  that  we  have  no  idea 
of  dilatory  motions  in  this  matter ;  nor  do  we  seek  to  put  in  these  mo- 
tions for  any  such  purpose.  There  seems  to  be  an  impression,  commu- 
located  to  the  public  through  the  newspapers,  that  we  are  seeking  in 
some  way  to  delay  action.  Certainly  gentlemen  who  have  the  experience 
that  we  have  in  legal  proceedings  know  very  well  that  nothing  is  to  be 
accomplished  by  that.  We  want  a  fair  trial,  and  a  fair  trial  only,  and 
an  opportunity  to  present  the  questions  arising  upon  the  case  which  are 
of  the  very  greatest  importance ;  and,  therefore,  we  feel  bound  to  make 
this  motion  and  to  ask  that  time  be  given  for  the  hearing  of  it. 

The  Pbbsident  pro  tempore.  The  attention  of  the  Chair  is  called  to 
the  fact  that  the  proposition  of  counsel  is  not  in  the  form  of  an  amend- 
ment The  proposition  of  the  Senator  from  Maryland  is  a  proposition 
l>y  itself,  and  so  is  that  submitted  by  counsel.    Therefore,  in  priority  of 


M  W.    BELKSAP. 

from  Maryland  must  be  submitted 

lie  order  of  the  Senator  fhim  Mary- 
reby  ordered,"  and  iusertiDg  "have 

)  plead  further  or  answer  the  articles  of  im- 

question  is  on  the  amendment  pro- 

qaeation  reenrs  on  tbe  order  sub- 
1  as  amended. 

.ve  tbe  motion  of  thecoanael  read  T 
motion  submitted  by  the  coansel 

»d  by  Mr.  Blair. 

b,  the  managers  beg  leave  to  snb- 

desk. 

iolation  is  submitted  on  th«  part  of 

ill  read. 

le  merite  within  ten  dafi  bj  reipaodeut'ta 
Md  w  upon  a  plea  of  not  gniltj. 

laestiou  is  on  tbe  order  submitted 
ended. 

te  is  not  In  order. 

it«,  bat  merely  to  make  a  sugges- 

a  couuael 

ndible  beie. 

lat  if  the  counsel  for  the  respond- 

e  tit  thia  time  the  propoBitiou  sab- 

L I  have  offered  can  lie  on  the  table 

a  no  proposition  by  the  counsel,  aa 

^e  the  suggestion  that  they  have 

'  they  propose  to  argoe  it,  I  see  no 

on  at  this  time. 

position  to  argoe  it  now. 

ire  is  no  {woposition  of  a  time.    It 

nate  may  fix  we  shall  be  ready  to 

ems  to  me  that  the  order  suggested 
the  resolution  offered  by  the  Sen- 
amendmeut  to  tbe  order  offered  by 
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The  Chief  Clerk.  The  order  is  in  the  following  words : 

Ordertd,  That  W.  W.  Belknap  have  Itiave  to  plead  further  or  answer  the  articles  of  im- 
peachment within  ten  days  from  this  date. 

The  amendment  is  to  add : 

And  that  in  defanlt  of  an  answer  to  the  merits  within  ten  days  by  respondent  to  the  arti- 
cies  of  impeachment,  the  trial  shall  proc€«d  as  upon  a  plea  of  not  guilty. 

^Ir.  Manager  Lord.  I  present  this  in  connection  with  the  other 

The  President  pro  tempore.  The  paper  will  be  read. 
The  Chief  Clerk  read  as  follows : 

Rtsolved,  That  on  the  11th  da^  of  July,  1876,  the  Senate  sitting  as  a  court  of  impeach- 
ment will  proceed  to  hear  the  evidence  on  the  merits  in  the  trial  of  this  case. 

Mr.  Logan.  I  merely  wish  to  call  the  attention  of  the  managers  to 
the  rales  of  proceeding  in  trials  of  impeachment  before  the  Senate  in 
re&renoe  to  the  first  order  offered  by  them. 

If  the  accused,  after  service,  shall  fail  to  appear,  either  in  person  or  by  attomev,  on  the 
day  80  fixed  therefor  as  aforesaid,  or,  appearing,  shall  fail  to  nle  his  answer  to  such  articles 
of  impeachment,  the  trial  shall  proceed,  nevertheless,  as  upon  a  plea  of  not  guilty. 

The  rule  now  is  jost  as  the  manager  has  presented  the  order. 

Mr.  Manager  Lord.  Except  that  we  fix  the  time. 

Mr.  Logan.  No;  the  time  is  first  ordered.  I  merely  wish  to  call  atten- 
tion to  the  fact  that  the  order  is  a  mere  reiteration  of  the  rule  of  the 
Senate. 

Mr.  Christiancy.  Mr.  President,  I  wish  to  inquire  of  the  Senator 
from  Maryland,  and  also  of  the  Senator  from  Ohio,  if  it  is  the  intention 
by  the  adoption  of  these  orders  to  preclnde  the  defense  fhnn  raising  the 
qaestion  whether  a  simple  majority  or  a  majority  of  two- thirds  is  reqnired 
to  SQStain  the  jurisdiction  of  this  court ;  whether  it  Is  the  intention  to 
cutoff  the  defense  from  raising  that  question  and  arguing  it  before  the 
Senate! 

Mr.  Thurmai?.  Mr.  President,  that  question  can  be  argued  on  the 
motion  submitted  by  the  counsel  for  the  respondent  I  suppose  it  can 
be  argued  at  almost  any  time  or  in  any  way.  In  my  judgment,  it  never 
can  l^  decided  until  we  come  to  the  final  decision,  but  it  can  be  argued 
on  the  motion  submitted ;  although  I  think  it  is  pretty  clear,  for  reasons 
tbat  I  am  not  at  liberty  to  state  now,  that  it  cannot  be  decided  on  any 
sach  motion  as  that  submitted  by  the  counsel. 

Mr.  Edmunds.  Mr.  President,  as  debate  is  not  in  order,  I  refrain  from 
saying  anything  except  merely  to  remark  by  unanimous  consent  that  I 
do  not  wish  to  be  bound  either  by  the  question  of  the  Senator  ft'om 
Michigan  or  the  reply  of  the  Senator  ft'om  Ohio. 

The  President  pro  tempore.  The  question  is  on  the  amendment  sub- 
mitted by  the  Senator  from  Ohio  to  the  order  of  the  Senator  from  Mary- 
land, which  the  Secretary  will  again  report. 

The  Chief  Olebk.  It  is  proposed  to  insert  at  the  end  of  the  order : 

And  that  in  default  of  an  aoswer  to  the  merits  within  ten  dajs  hj  respondent  to  the  articles 
of  impeachment,  the  trial  shall  proceed  as  npon  a  plea  of  not  guilty. 

Mr.  Sherman.  I  ask  for  the  reading  of  the  rule  referred  to  by  the 
Senator  from  Illinois.    I  have  it  not  before  me. 

Mr.  Black.  Mr.  President,  is  it  in  order  for  the  counsel  of  the  defend- 
ant to  make  a  suggestion  about  these  motions  as  they  are  going  on  ? 

The  President  pro  tempore.  It  is.  The  counsel  and  managers  on 
each  side  are  entitled  to  one  hour  on  any  proposition  for  discussion. 

Mr.  Black.  Then  I  do  suggest  that  it  is  hardly  necessary  to  provide 
a  penalty  for  the  default  by  anticipation.    It  will  be  time  enough  to 
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deteriiiiue  what  ought  to  be  clone  after  we  have  made  the  default.  It  is 
not  necessary  to  anticipate  it.  The  answer  will  most  probably  be  in. 
The  chances  are  a  thousand  to  one  that  it  will  not  be  necessary  to  say 
what  ought  to  be  the  consequences  of  a  failure  to  put  the  answer  in. 

Mr.  Sherman.  I  ask  that  the  rule  referred  to  be  read. 

The  President  pro  tempore.  The  eighth  rule  will  be  read. 

The  Chief  Clerk  read  as  follows : 

yill.  Upon  the  presentation  of  articles  of  impeachment  and  the  organization  of  the  Senate 
as  hereinbefore  provided,  a  writ  of  summons  shall  issue  to  the  accusal,  reciting  said  articles, 
and  notifying  him  to  appear  before  the  Senate  upon  a  day  and  at  a  place  to  to  fixed  by  the 
Senate  and  named  in  such  writ,  and  file  his  answer  to  said  articles  of  impeachment,  and  to 
stand  to  and  abide  the  orders  and  judgments  of  the  Senate  thereon ;  which  writ  shall  be 
served  by  such  officer  or  person  as  shall  be  named  in  the  precept  thereof,  such  number  of 
days  prior  to  the  day  fixeci  for  such  appearance  as  shall  be  named  in  such  precept,  either  by 
the  delivery  of  an  attested  copy  thereof  to  the  person  accused,  or,  if  that  cannot  conveniently 
be  done,  by  leaving  such  copy  at  the  last  known  place  of  abode  of  such  person,  or  at  his 
usual  place  of  business  in  some  conspicuous  place  therein ;  or  if  such  service  shall  be,  in 
the  judgment  of  the  Senate,  impracticable,  notice  to  the  accused  to  api>ear  shall  be  given  in 
such  other  manner,  by  publication  or  otherwise,  as  shall  be  deemed  just ;  and  if  the  writ 
aforesaid  shall  fail  of  service  in  the  manner  aforesaid,  the  proceedings  shall  not  thereby 
abate,  but  fu  th  r  service  mAj  be  made  in  such  manner  as  the  Senate  shall  direct.  If  the 
accused,  after  service,  shall  fail  to  appear,  either  in  person  or  by  attorney,  on  the  day  so  fixed 
therefor  as  aforesaid,  or,  appearing,  shall  fail  to  file  his  answer  to  such  articles  of  impeach- 
ment, the  trial  shall  proceed,  nevertheless,  as  upon  a  plea  of  not  guilty.  If  a  plea  of  guilty 
shall  be  entered,  judgment  may  be  entered  thereon  without  further  proceedings. 

Mr.  Manager  Lynde.  Mr.  President  and  Senators,  I  wish  to  call  the 
attention  of  the  Senate  to  the  difference  between  the  rule  as  It  has  now 
been  read  and  the  order  which  the  managers  have  presented  to  the  Sen- 
ate for  their  adoption.  The  order  which  we  propose  is  that  the  respond- 
ent shall  answer  on  the  merits.  We  have  already  been  occupied  for 
several  weeks  with  dilatory  pleadings.  We  have  had  a  plea  to  the 
jurisdiction  of  the  Senate.  It  has  been  suggested  by  the  counsel  for  the 
respondent  that  they  would  yet  demur,  or  ask  leave  of  the  Senate  to 
demur,  to  the  articles  of  impeachment.  The  managers  believe  that 
these  dilatory  pleadings  have  been  indulged  in  by  this  Senate  quite  too 
long  and  without  a  precedent.  I  find  no  precedent  either  in  England 
or  in  this  country  for  dilatory  pleadings  on  impeachment.  In  the  first 
case  tried  under  our  Constitution  against  Senator  Blount,  it  is  true  the 
respondent  filed  a  plea  to  the  jurisdiction  which  is  regarded  as  a  dilatory 
pleading ;  but  that  was  without  authority  and  without  precedent.  There 
never  had  been  a  case  in  England  where  a  plea  of  that  kind  had  been 
allowed  to  be  put  into  articles  of  impeachment,  and  it  stands  alone  in 
this  country. 

The  time  which  has  already  been  occupied  in  this  case  must  satisfy 
the  Senate  that  it  is  not  right  that  these  dilatory  pleadings  should  be 
introduced  or  allowed.  In  the  case  of  Judge  Barnard,  in  New  York, 
where  the  counsel  for  the  respondent  applied  to  the  court  for  leave  to 
file  a  demurrer  or  leave  to  move  to  quash  certain  articles  of  impeach- 
ment, the  court  refused  the  request,  and  required  the  defendant  to  plead 
to  the  merits,  stating  that  in  the  course  of  the  trial  of  the  case  all  those 
questions  of  law  could  be  availed  of  by  the  parties  and  would  be  decided 
by  the  court. 

^^ow,  we  think  that  if  a  precedent  of  this  kind  is  established,  if  this 
Senate  will  go  on  and  hear  dilator}^  plea  after  dilatory  plea,  first  a  plea 
to  the  jurisdiction,  a  plea  in  abatement,  then  a  demurrer  to  the  form, 
there  is  no  end ;  and  when  shall  we  arrive  at  a  trial  of  this  case  upon 
the  merits  t  If  there  was  an  officer  of  this  Government  now  in  office 
who  endangered  the  liberties  of  the  people,  who  was  engaged  in  a  con- 
spiracy against  the  Government,  and  he  stood  impeached  before  the 
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Senate,  if  these  dilatory  pleas  were  allowed,  the  evil  to  be  apprehended 
ftt)m  his  action  might  be  carried  into  effect  and  realized.  And  yet  it  is 
claimed  that  it  is  a  matter  of  right  by  the  respondent,  on  the  other  side, 
and  the  ooorts  of  impeachment  of  this  country  have,  by  precedent,  at 
least,  if  not  by  direct  vote,  decided  that  when  an  officer  of  the  Govern- 
ment is  impeached  he  cannot  be  suspended  from  the  functions  of  his 
office  while  the  trial  is  progressing.  Ko ;  it  has  been  the  aim  and  inten- 
tion of  the  courts  in  all  cases  of  impeachment  that  a  speedy  trial  should 
be  had;  that  the  respondent  should  be  required  to  answer  to  the  merits; 
and  then  the  court  would  consider  the  question,  and  the  whole  question, 
and  protect  and  save  the  country. 

Mr.  Blaib.  Mr.  President  and  Senators,  it  seems  to  me  that  this  ob- 
jection, if  a  good  one  at  all,  is  taken  too  late.    The  only  dilatory  plea 
that  has  been  filed,  or  that  is  proposed  to  be  filed,  was  one  to  the  juris- 
diction; and  my  colleague  says  with  very  good  reason  that  he  does 
not  admit  that  to  be  a  dilatory  plea.    It  is  a  plea  that  goes  to  the  juris- 
diction, to  the  fundamental  legal  capacity  of  the  court  to  entertain  the 
action,  and  it  is  a  fundamental  question,  therefore,  to  be  decided  by  the 
conrt,  and  put  in  and  accepted  on  all  hands  as  a  proper  course.    We 
were  not  given  the  time  properly  to  argue  that  question.    We  had  to 
rush  into  the  discussion  of  it  upon  three  days  of  preparation,  and  the 
delay  that  has  taken  place  since  has  not  been  at  the  instance  or  the 
desire  of  the  defendant  here.   We  were  not  permitted  to  argue  the  ques- 
tion as  it  ought  to  have  been  argued.    We  were  forced  into  its  discus- 
BioQ  without  the  adequate  or  proper  preparation  which  counsel  on  a 
great  case  like  this  ought  to  have  been  permitted  to  make.    It  is  true 
there  has  been  a  decision  of  this  court  upon  a  question  that  goes  to  its 
jorisdiction.   If  we  had  made  that  question  under  the  plea  of  not  guilty, 
and  the  court  had  decided  it  with  the  whole  case  before  it,  and  there 
had  been  a  difference  on  that  point  such  as  now  appears  in  the  decision 
of  the  conrt,  no  lawyer  would  claim  that  a  final  judgment  could  be  ren- 
dered npon  the  case.    All  we  ask  now  is  to  be  heard  upon  that  question. 
The  gentlemen  on  the  other  side  seem  to  be  anxious  to  save  the  time  of 
the  Senate.    We  are  anxious  to  save  the  time  of  the  Senate,  and  we 
propose  to  do  it  by  the  discussion  of  the  question  to  know  whether  the 
judgment  that  is  now  of  record  can  stand  consistently  with  legal  prin- 
ciple. 

While  I  am  up  I  will  say  that  the  honorable  Senator  from  Maryland 
does  not  propose  to  cut  off  a  decision  by  this  court  upon  our  proposi- 
tion to  be  heard,  fie  stated  iu  the  hearing  of  the  Senate  that  he  was 
willing  to  let  his  proposition  lie  until  the  Senators  could  have  a  vote  and 
ascertain  if  we  would  fix  a  time.  We  say  to-morrow.  We  should  be 
ready  to-day  if  our  colleague  were  here  and  able  to  come.  Tomorrow 
or  the  next  day  we  shall  be  ready  to  proceed  with  the  argument  upon 
the  question  of  the  validity  of  the  judgment  which  has  been  rendered ; 
and  I  do  hope  that  this  court  will  allow  an  argument  to  be  presented 
npon  that  fundamental  question,  and  will  not  take  snap  judgment,  be- 
cause that  is  the  proposition,  to  take  snap  judgment  and  say,  *'  We  will 
not  hear  you  upon  this  question,"  on  which  we  have  had  no  exception 
taken  np  to  this  hour,  and  when  we  are  not  in  default  at  all,  and  have 
not  consamed  the  time  of  this  court  by  any  attempt  at  dilatory  motions. 

Mr.  Black.  I  should  like  to  learn  from  the  honorable  manager  who 
spoke  what  his  proposition  is.  Does  he  intend  to  have  the  Senate  throw 
oat  altogether  the  motion  that  we  made,  and  refuse  to  hear  it  f 

Mr.  Manager  Lynde.  It  was  not  upon  your  motion,  but  upon  the 
order  introduced  by  the  Senator  from  Maryland,  and  the  amendment 


512  TRIAL   OF   WILLIAM   W.    BELKNAP. 

offered  bj  the  Senator  from  Ohio,  that  the  respondent  be  required  to 
answer  upon  the  merits  within  ten  days,  and  in  default  of  such  an 
answer,  that  then  the  case  proceed  as  upon  a  plea  of  *'  not  guilty.''  We 
have  no  possible  objection  to  the  Senate  indulging  the  counsel  in  any 
argument  they  may  see  fit  upon  any  question  that  may  properly  arise 
in  the  case,  but  we  wish  to  get  at  an  issue  in  this  case  so  as  not  to  con- 
sume the  Senate's  time  and  ours. 

Mr.  Black.  I  understand  that  there  is  no  objection  at  all  to  oar 
arguing  this  question  whenever  the  Senate  see  proper  to' hear  it? 

Mr.  Manager  Ltnde.  None. 

Mr.  Black.  Well,  1  will  say  now  that,  so  far  as  I  can  see,  the  state- 
ment of  the  law  upon  this  point,  as  made  by  the  Senator  from  Ohio, 
[Mr.  Thurman,J  is  what  meets  with  my  view»  I  have  not  had  time  to 
consult  with  the  other  counsel  in  the  case,  and  do  not  know  how  they 
feel  about  it ;  but  1  think  whatever  may  be  done  with  this  motion,  or 
whenever  it  may  be  argued,  it  cannot  really  be  directly  decided  until 
the  final  determination  of  the  case,  and  that  we  ought  to  have,  there- 
fore, the  privilege  of  arguing  the  point  at  any  time.  It  is  a  question 
that  arises  and  will  arise  at  every  step  of  this  case  as  we  go  on.  We 
have,  I  should  think,  a  perfect  right  after  putting  in  an  answer  to  the 
articles  of  impeachment  to  object  to  any  evidence  that  the  managers 
may  offer  on  the  ground  that  it  is  all  coram  nonjvMce;  that  the  dedsion 
of  the  Senate  on  what  we  have  been  in  the  habit  of  calling  the  question 
of  jurisdiction  is  in  favor  of  tiie  defendant,  (there  being  but  a  bare  ma- 
jority,) and  not  against  him. 

At  the  same  time,  however,  it  seems  to  me  that  that  is  a  chain  of  the 
question,  which,  for  the  convenience  of  the  Senate  and  of  all  parties, 
ought  to  be  settled  at  once ;  because,  if  it  be  the  judgment  of  the  Senate 
that  they  have  no  jurisdiction  and  that  is  placed  upon  the  record  as  the 
judgment  of  the  Senate,  then  that  stops  the  proceeding,  and  it  is  not 
necessary  to  go  any  further.  Everything  that  we  do  beyond  that  is 
labor  lost,  if  it  should  be  finally  determined  that  the  jurisdiction  does 
not  exist.  We  say  it  is  determined  already  ]  that  the  question  whether 
he  was  a  public  officer,  and  therefore  within  the  power  of  the  House  to 
impeach  him,  is  settled  in  his  favor ;  that  unless  a  majority  of  two-thirds 
have  voted  against  him  on  the  proposition  it  is  lost;  that  it  requires  a 
vote  of  two-thirds  to  express  the  judgment  of  the  Senate  as  a  collective 
body ;  and  that  a  vote  of  less  than  two-thirds  is  like  a  vote  of  one-half 
of  a  jury.  It  establishes  nothing  except  the  acquittal  of  the  party 
accused. 

Mr.  Manager  Lapham.  Mr.  President,  I  desire  that  this  question  sh^ 
be  fully  understood  by  the  Senators  before  the  vote  is  taken.  A  refer- 
ence has  been  made  to  the  rule  adopted  by  the  Senate  applicable  to  im- 
peachment trials.  That  rule  is  general  in  its  terms.  It  provides  what 
shall  be  the  result  of  the  defendant's  failing  to  appear  and  what  shall 
be  the  consequence  if  he  appear  and  Ml  to  answer.  We  have 
passed  that  stage  in  this  case.  The  defendant  has  been  summoned,  he 
has  appeared  and  pleaded ;  and  the  Senate  have  given  a  judgment  upon 
his  plea.  Now,  all  we  desire  is  to  have  an  operative  order  in  this  case 
as  to  what  shall  be  the  future  course  of  pleading ;  nothing  more,  nothing 
less.  That  is  all  that  is  to  be  attained  by  the  resolution  or  order  pro- 
posed by  the  Senator  from  Maryland  and  the  amendment  proposed  by 
the  Senator  from  Ohio. 

I  agree  with  the  learned  counsel  for  the  defense  that,  if  it  be  necessary 
to  retain  jurisdiction  and  necessary  that  two- thirds  of  the  Senate  should 
vote  that  they  have  it,  that  question  is  available  to  them  at  any  stage  of 
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this  case,  after  the  close  of  the  evidence  if  yoa  pleaAe.  It  is  not  necessary 
that  tbej  shoald  present  it  here  by  a  motion.  We  have  no  desire  to  cut 
off  the  consideration  of  that  question.  We  are  prepared  to  meet  that 
qneation,  to  meet  it  npon  principle  and  npon  authority ;  but  we  want  at 
this  stage  of  the  case  an  order  of  this  court  which  will  place  the  de- 
fendant in  a  position  where,  if  he  fail  to  put  ia  an  answer  upon  the 
merits,  this  case  may,  nevertheless,  proceed  as  npon  the  plea  of  ^^  not 
guilty.^ 

The  President  pro  tempore.  If  no  more  is  to  be  said,  the  Chair  will 
pot  the  question  on  the  amendment  proposed  by  the  Senator  from  Ohio 
Mr.  Thurmap]  to  the  proposed  order  of  the  Senator  from  Maryland, 
Mr.  Whyte.] 

Mr.  Whttb.  In  order  to  test  the  sense  of  the  Senate  on  the  subject 
of  hearing  argument,  I  offer  the  order  which  I  send  to  the  Chair. 

The  President  pro  tempore.  The  proposed  order  will  be  read  for 
information. 

The  Chief  Clerk  read  as  follows : 

Oniend,  That  die  Senate  sittiDg  bb  a  court  of  impoochment  adjourn  until  to-morrow  at 
one  o'clock  p.  m.,  when  argument  ihall  be  L^ard  upon  the  motiou  oiTtred  bj  the  counsel 
lor  the  respondent. 

The  President  jwo  tempore.  As  this  order  pertains  to  adjournment, 
the  Chair  will  put  the  question  first  upon  it. 

Mr.  Logan.  Before  the  question  is  put,  I  think  the  convenience  of 
the  managers  and  of  the  counsel  for  the  defense  ought  to  be  consulted 
in  reference  to  these  motions  as  to  time.  I  do  not  know  but  what  it 
would  be  perfectly  convenient  for  them  should  we  adopt  this  order,  but 
I  thii^  their  convenience  ought  to  be  ascertained.  If  the  court  is  going 
to  have  the  management  of  this  case  as  Car  as  time  is  concerned,  I  think 
we  had  better  retire  and  consult  as  to  what  kind  of  an  order  we  shall 
make.  I  would  rather  that  such  an  order  should  come  from  the  man- 
agers or  the  counsel  upon  the  other  side,  so  that  they  may  agree  as  to 
time  and  accommodate  themselves  to  the  convenience  of  each  other. 
'  The  President  pro  tempore.  The  Chair  will  state  before  any  other 
Senator  rises  that  it  is  out  of  order  to  debate  questions,  and  the  Chair 
is  compelled  to  enforce  the  rule  lest  reflection  be  made  upon  the  Chair, 
and  he  wiU  enforce  the  rule  unless  Senators  prefer  by  common  consent 
to  indulge  in  debate. 
Mr.  Edmunds.  I  submit  a  point  of  order. 

The  Pbesident  pro  tempore.  The  Senator  will  state  his  point  of 
order. 

Mr.  Edmunds.  I  submit  that  the  question  must  still  be  taken  on  the 
amendment  proposed  by  the  Senator  from  Ohio,  inasmuch  as  the  order 
offered  by  the  Senator  from  Maryland  is  something  more  than  a  mere 
adjournment,  and  is  an  order  for  an  argument. 

The  President  pro  tempore.  The  Chair  has  ruled  that,  as  the  order 
includes  adjournment,  he  will  put  the  question  on  the  proposition  of  ad- 
journment submitted  by  the  Senator  from  Maryland. 

Mr.  CoNExma*  The  rule,  I  believe,  permits  a  question  to  be  asked.  I 
should  like  to  inquire  in  some  form — I  did  not  hear  the  statement — what 
was  the  statement  made  touching  the  illness  or  absence  of  one  of  the 
counsel  for  the  respondent.  I  was  called  from  the  Chamber  for  a  mo- 
ment and  have  heard  nothing  in  respect  to  it. 

Mr.  Blaib.  I  will  state  that  Mr.  Carpenter,  by  whom  this  proposition 
was  written,  was  very  ill  yesterday  and  is  still  ill,  and  that  his  physi- 
cian, in  my  presence,  today  told  him  that  it  would  be  improper  for  him 
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to  leave  the  bonse, bat  he  said  tbat be  hoped  to  be  ready  by  tomorrow. 
I  would  rather  have  it  laid  over  to  the  next  day,  bat  he  said  he  coald 
come,  he  thought,  by  to-morrow  if  the  Senate  was  so  argent  about  it. 

The  Prksident  2>ro  tempore.  The  Secretary  will  report  the  order  sub- 
mitted by  the  Senator  from  Maryland  respecting  ac^ournment. 

The  Ohief  Olerk  read  as  follows : 

Ordered,  Tbat  the  Senate  sittiug  as  a  conrt  of  impeachment  adjonm  until  to-morrow  at 
one  o'clock  p.  m.,  when  argument  shall  be  heard  upon  the  motion  offered  by  the  counsel 
for  the  respondent. 

Mr.  Edmunds.  Let  us  have  the  yeas  and  nays  upon  that. 
The  yeas  and  nays  being  taken,  resulted — yeas  18,  nays  23;  as  fol- 
lows: 

Yeas — Messrs.  Allison,  Bnice,  Bnmside,  Caperton,  ChriHtiancy,  Clayton,  Dennis,  Dorsey, 
Ferry,  Hitchcock,  Jones  of  Florida,  McCreery,  Ransom,  Robertson,  Sargent,  Wbyte,  Win- 
dom,  and  Wright — 18. 

Nays — Messrs.  Bayard,  Bogy.  Cockrell,  Cooper,  Eaton,  Edmunds,  Goldthwaite,  Gordon, 
Hamilton,  Johnston,  Kelly,  Key,  Logan,  Maxey,  Mitchell,  Morrill  of  Vermont,  Morton, 
Norwood,  Sherman,  Stevenson,  Thurman,  Wadleig^h,  and  Withers — 23. 

Not  Vol  ing — Messrs.  Aluom,  Anthony,  Barnum,  Booth,  Bontwell,  Cameron  of  Penn> 
sylvania,  Cameron  of  Wisconsin,  Conkliuff,  Conover,  Cragin,  Davis,  Dawes,  Prelinghnysen, 
Hamlin,  Harvev,  Howe,  Ingalls,  Jones  of  Nevada,  Keman,  McDonald,  McMillan,  Merri- 
mon,  Morrill  of  Maine,  Oglesby,  Paddock,  Patterson,  Randolph,  Saulsbury,  Sharon,  Spen- 
cer, Wallace,  and  West— 3:^. 

The  President  pro  tempore.  The  SenatB  denies  the  order.  The 
qnestiou  is  on  the  amendment  submitted  by  the  Senator  from  Ohio  [Mr. 
Thurman]  to  the  proposition  of  the  Senator  from  Maryland,  [Mr.  Why  te.J 
The  Secretary  will  report  both  in  their  order. 

The  GbiEF  Clerk.  The  proposed  order  is  in  the  following  words : 

Ordered^  That  W.  W.  Belknap  have  leave  to  plead  further  or  answer  the  articles  of  im- 
peachment within  ten  days  from  this  date. 

It  is  proposed  to  amend  that  by  adding  thereto: 

And  that  in  default  of  an  answer  to  the  merits  within  ten  days  by  respondent  to  the  arti- 
cles of  impeachment,  the  trial  shall  proceed  as  upon  a  plea  of  not  guilty. 

The  PRESIDENT  pro  tempore.  The  question  is  on  the  amendment* 
The roUcall  will  proceed. 

Mr.  Wright.  I  wish  to  suggest  to  the  Senator  from  Ohio  tbat  the 
order  as  draughted  by  the  managers  is  evidently  upon  the  theory  that  the 
plea  of  *'  not  guilty^  should  be  entered  if  there  was  no  answer.  The 
first  part  of  the  order  refers  to  an  answer  or  further  plea.  I  suggest 
whether  the  amendment  as  offered  should  not  include  what  is  included 
in  the  first  part  of  the  order. 

Mr.  Thubman.  a  plea  may  be  a  plea  to  the  merits  or  it  may  be  a 
dilatory  plea. 

Mr.  Weight.  The  language  in  one  case 

The  President  pro  tempore.  The  Chair  will  remind  Senators  that 
debate  is  not  in  order. 

Mr.  Wright.  I  am  not  debating  the  question,  but  merely  suggest- 
ing whether  there  should  not  be  an  amendment  to  the  amendinent. 

The  President  pro  tempore.  It  is  difficult  for  the  Chair  to  define 
debate. 

Mr.  Wright.  Will  the  Secretary  be  kind  enough  to  read  the  order 
again  f 

The  President  pro  tempore.  The  Secretary  will  report  the  order 
again. 

The  Chief  Clerk.  The  order  reads  as  follows  : 
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Mend,  That  W.  W.  Belknap  have  leave  to  plead  farther  or  answer  the  articles  of  im* 
^i         peacbment  within  ten  dajs  from  this  date. . 

To  that  it  is  proposed  to  add  the  following  words : 

And  that  in  defanlt  of  an  answer  to  the  merits  within  ten  days  hy  respondent  to  the  arti- 
cles of  impeachment,  the  trial  shall  proceed  as  upon  a  plea  of  not  guilty. 

The  President  pro  tempore.  The  qnestion  is  on  the  amendment  jast 
reported. 

Mr.  Black.  Is  it  now  in  order  for  me  to  make  a  remark  to  the 
Senate  f 

The  Pbei^P)ENT  pro  tempore.  It  is. 

Mr.  Black.  I  wish  to  say  that,  while  we  do  not  see  any  special  ne- 
cessity for  the  amendment,  we  have  no  objection  to  it,  because  tbat  is 
the  right  thing  to  be  done  in  case  we  make  the  default  for  which  that  is 
provided  as  a  penalty ;  bat  the  resolution  being  so  amended  we  can  have 
no  objection  to  it.  That  is,  we  think  that  we  are  perfectly  content  that 
that  time  should  be  fite<l  for  patting  in  the  answer. 

Mr.  Blaib.  Mr.  President,  the  amendment  offered,  as  I  heard  it  read 
the  last  time,  seems  to  be  inconsistent  with  the  original  order.  The 
amendment  offered  by  the  managers,  in  its  phraseology,  implies  an  an- 
swer and  necessitates  an  answer  to  the  merits ;  whereas  the  original 
order  offered  by  the  Senator  from  Maryland  admits  of  a  plea,  or  ansv^er, 
or  farther  pleading.  It  seems  to  me  that  under  the  one  we  might  demur 
to  the  articles  or  we  might  file  a  plea.  The  Senator  from  Ohio  adopts 
or  moves  the  motibn  of  the  managers  as  an  amendment  to  the  order  of 
tbe  Senator  from  Maryland ;  and  the  one  admits  of  a  fnrther  pleading, 
tliat  is,  it  wonld  admit  of  a  demarrer^  and  the  other  requires  an  answer 
to  the  merits  within  ten  days. 

^e  Pbbsident  |)ro  tempore.  The  question  is  on  the  amendment  pro- 
P^^sed  by  the  Senator  from  Ohio,  [Mr.  Thurmau.l  The  roll-call  will 
proceed. 

The  Chief  Clerk  called  the  roll  on  the  amendment,  and  the  rollcall 
having  heea  concluded, 

The  PRESIDBNT  pro  tempore.  On  agreeing  to  the  amendment  the 
yeas  are  31  and  the  nays  are  5 ;  no  quorum  voting. 

Mr.  Edmunds.  I  move  that  the  Se^gean^at-Arms  be  directed  to  re- 
^l^est  the  attendance  of  absent  Senators. 

Mr.  WiTHBBS.  There  is  manifestly  a  quorum  present 

Mr.  Anthony.  I  suggest  that  if  the  President  counts  the  Senate  he 
ViU  find  that  there  is  a  quorum  present* 

The  President  pro  tempore.  The  qnestion  is  on  the  motion  of  tbe 
Senator  from  Vermont  that  the  Sergeantat- Arms  be  directed  to  request 
the  attendance  of  absent  Senators. 

The  motion  was  agreed  to. 

The  Pebsidbnt  jpro  tempore.  The  Sergeant-at-Arms  will  execute  the 
order. 

After  a  pause, 

Mr.  Paddock.  I  should  like  to  inquire  if  there  is  not  now  a  quorum 
of  the  Senate  present. 

The  President  pro  tempore.  The  Chair  is  unaware  except  as  the  vote 
retealsthe  fact,  without  counting  the  Senate. 

Mr.  Paddock.  I  move  that  the  roll  be  called. 

Mr.  Edmunds.  We  are  now  executing  our  order. 

Mr.  Paddock.  I  move  that  all  further  proceedings  under  the  order 
be  dispensed  with  until  the  roll  is  called. 

The  President  pro  tempore.  The  Senator  from  Nebraska  moves  that 
all  farther  proceedings  under  the  order  be  dispensed  with. 
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The  motion  was  not  agreed  to. 

Mr.  Morton.  Is  it  in  order  to  say  a  word  f 

The  President  pro  tempore.  Debate  is  not  in  order. 

Fuither  time  having  elapsed, 

Mr.  Thubman  said :  I  move  that  the  names  of  the  Senators  who  have 
not  voted  be  called,  so  that  they  may  vote.  Several  have  come  into 
the  Senate  since  the  roll  was  called. 

The  President  pro  tempore.  That  is  not  in  order.  The  Ch^r  is  in- 
formed that  there  is  a  quornm  present,  the  count  showing  fifty -three 
Senators.  The  Sergeant-at-Arms  is  executing  the  order  of  the  Senate. 
What  is  the  further  pleasure  of  the  Senate  T 

Mr.  Sherman  and  others.  Call  the  absentees. 

Mr.  Sargent.  I  believe  it  is  in  order  to  move  to  dispense  with  fur- 
ther proceedings  under  the  call. 

The  President  pro  tempore.  It  is. 

Mr.  Sargent.  I  submit  that  motion. 

The  President  pro  tetupore.  The  Senator  from  California  moves  that 
all  further  proceedings  under  the  order  directing  the  Sergeaut-at-Arms 
to  requet-t  the  attendance  of  Senators  be  dispensed  with. 

The  motion  was  agreed  to. 

Mr.  Thurman.  Is  my  motion  in  order  now  T 

The  President  pro  tempore.  It  is. 
F  Mr.  Thurman.  I  move  that  the  Senators  who  have  not  voted  on  the 
amendment  be  called,  so  that  they  may  answer. 

Mr.  Saulsburt.  I  was  not  in  when  the  motion  was  put ;  I  would 
therefore  thank  the  Chair  to  state  the  question. 

The  President  pro  tempore.  The  question  is  on  the  amendment  sub- 
mitted by  the  Senator  from  Ohio  to  the  proposition  submitted  by  the 
Senator  from  Maryland.  Does  the  Senator  desire  the  amendment  to  be 
read! 

Mr.  Saulsbtjry.  I  desire  to  have  both  read. 

The  President  pro  tempore.  Both  will  be  read. 

The  Chief  Clerk.  The  following  is  the  order : 

Ordered,  That  W.  W.  Belknap  bare  leave  to  plead  farther  or  answer  the  articles  of  im- 
peachment within  ten  days  from  this  date. 

The  amendment  is  to  add : 

And  that  in  default  of  an  answer  to  the  merits  within  ten  days  bj  respondent  to  the  arti- 
cles of  impeachment,  the  trial  shall  proceed  as  upon  a  plea  of  not  guilty. 

The  President  pro  tempore.  The  names  of  non- voting  Senators  will 
now  be  called. 

The  Secretary  proceeded  to  call  the  names  of  the  Senators  who  had 
not  voted  on  the  previous  call ;  and  the  roll-call  having  been  concluded, 
the  result  was  announced — ^yeas  35,  nays  7 ;  as  follows: 

Yfa8 — Messrs.  Anthony,  Bayard,  Bogy,  Booth,  Burnside,  Cameron  of  PennsylvaniajCa- 
perton,  Cockrell,  Dennis,  Edmunds,  Gordon,  Hamilton,  Hitchcock,  Johnston,  Jones  of  jFlor- 
ida,  Kelly,  Key,  McCreery,  Maxey,  Mitchell,  Morrill  of  Vermont,  Morton,  Norwood,  Ran- 
som, Robertson,  Sarfent,  Sauisbury,  Sherman,  Stevenson,  Thurman,  Wadleiffh,  West, 
Whyte,  Withers,  and  Wright— 35. 

Nays — Messrs.  Conkline,  Cooper,  Cra^n,  Eaton,  Ferry,  Goldthwaite,  and  Howe— 7. 

Not  Voting — Messrs.  Alcorn,  Allison,  Bamum,  Boutwell,  Bruce,  Cameron  of  Wisconsin, 
Cliristiancy,  Clayton,  Conover,  Davis,  Dawes,  Dorsey,  Frelinghuysen,  Hamlin,  Harvey, 
Infcalls,  Jones  of  Nevada,  Kernan,  L^ran,  McDonald,  McMillan,  Merrimon,  Morrill  of 
Maine,  Oglesby,  Paddock,  Patterson,  Randolph,  Sharon,  Spencer,  Wallace,  and  Windom 
—31. 

The  President  pro  tempore.  The  amendment  of  the  Senator  from 
Ohio  is  agreed  to.    The  qaestion  recurs  on  the  order  proposed  by  the 
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Senator  from  MarylaDd  as  ameuded,  wbicb  will  be  read  as  it  now  stands. 
The  Chief  Clerk  read  as  follows : 

Ordered,  That  W.  W.  Belknap  have  leave  to  plead  further  or  answer  the  articles  of  im- 
peachment within  ten  days  from  this  date  ;  and  that  in  default  of  an  answer  to  the  merits 
within  ten  days  by  respondent  to  the  articles  of  impeachment,  the  trial  shall  proceed  as 
upon  a  plea  of  not  goilty. 

Mr.  Whytb.  I  move  to  strike  out  "  plead  furtber  or,"  so  as  to  leave  it 
simply  <<  answer,"  in  order  to  correspond  witb  tbe  amendment  wbicb  bas 
DOW  been  attached  to  tbe  order. 

The  Presidbnt  pro  tempore.  Is  there  objection  to  this  amendment  f 
The  Chair  bears  none,  and  the  order  will  be  so  modified.  The  question 
is  on  tbe  order  as  so  amended,  and  tbe  roll-call  will  proceed. 

^e  question  being  taken  by  yeas  and  nays,  resulted — yeas  33,  nays 
^;  as  follows: 

Yea*— Messrs.  Bayard,  Bog^y,  Booth,  Cameron  of  Pennsylvania,  Caperton,  Cockrell, 
^<^op«r,  Dennis,  Edmcnds,  Qoldthwaite,  Gordon,  Hamilton,  Hitchcock,  Johnston,  Kelly, 
K«J,  McCreery,  Mazey,  Mitchell,  Morrill  of  Vermont,  Norwood,  Bansom,  Robertson,  Sar- 
F«Dt,  SaaUbory,  Sherman,  Stevenson,  Tburman,  Wadleigb,  West,  Whyte,  Withers,  and 
Wjjght— 33. 

Nats— Messrs.  Cragin,  Ferry,  Howe,  and  Morton— 4. 

NotVotihg — Messrs.  Alcorn,  Allison,  Anthony,  Bamum,  Bontwell,  Bmce,  Bnmslde, 
J*°J*"»  of  Wiseonsin,  Cbristiaocy,  Clayton,  Conklinff.  Conover,  Davis,  Dawes,  Dorsey, 
™<"»»  yelingfaaysen,  Hamlin,  Harvey,  Ingalls,  Jones  of  Florida,  Jones  of  Nevada,  Keraan, 
^n,  McDonald,  McMillan,  Merrimon,  Morrill  of  Maine,  Ogleaby,  Paddock,  Patterson,  Ran- 
<«>'pb,  Sharon,  Spencer,  Wallace,  and  Windom— 36. 

So  it  was— 

Ordmd,  That  W.  W.  Belknap  have  leave  to  answer  the  articles  of  impeachment  within  ten 
dajs  tToiD  this  date :  and  that  in  default  of  an  answer  to  the  merits  within  ten  days  by  re- 
ipondent  to  the  articles  of  impeachment,  the  trial  shall  proceed  as  upon  a  plea  of  not  guilty. 

Mr,  Manager  Lord.  Mr.  President,  may  I  ask  consideration  upon  the 
last  motiou  submitted  by  the  managers  T 

The  PHssmENT  |)ro  tempore.  The  Secretary  will  report  the  proposi- 
tion. 

The  Chief  Clerk  read  as  follows : 

^^oived,  That  on  the  1 1th  day  of  July,  1876,  the  Senate  sitting  as  a  court  of  impcach- 
menl  will  proceed  to  hear  the  evidence  on  tbe  merits  in  tbe  trial  of  this  case. 

Mr.  Manager  Lobd.  Am  I  in  order  in  saying  a  word  on  that  ? 

Tbe  Peesedent  pro  tempore.  Certainly. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  the  reason  for  fixing 
this  time  on  the  11th  of  July  next  is  mainly  that  the  witnesses  are  now 
scattered  to  both  sides  of  the  continent.  *  During  this  long  delay  we 
could  not  keep  the  witnesses,  we  thought,  in  justice  to  them,  and  there- 
fore they  were  allowed  to  go  to  their  respective  homes.  Very  likely  be- 
fore tbe  11th  of  July,  possibly  before  the  1st  of  July,  these  witnesses 
can  be  gathered  in  ;  but  we  deem  it  more  convenient  to  fix  the  11th  of 
Jaly,  and  then  it  will  be  much  more  certain  that  the  witnesses  will  be 
here  on  that  day  than  though  an  earlier  day  should  be  fixed. 

Then,  again,  the  House  which  we  represent  is  anxious  not  to  have 
this  trial  interfere  with  the  pending  legislation.  It  is  important  that 
all  be  done  before  the  30th  of  June  that  can  be  done,  and  in  order  that 
the  trial  need  not  interfere  with  the  important  legislation  before  Con- 
gress, and  in  order  that  we  may  be  enabled  to  get  these  witnesses 
from  these  distant  points,  the  managers  propose  this  day  for  trial,  the 
11th  of  July. 

Mr.  Edmuitos.  Mr.  President,  I  move  to  amend  that  order  by  making 
it  tbe  6th  instead  of  the  11th  of  July. 
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Mr.  Manager  Lord.  Mr.  President,  the  managers  accept  that  ameml 
ment. 

The  President  pro  tempore.  The  managers  accept  the  amendment. 
The  Secretary  will  report  the  proposition  as  now  modified  by  the  man- 
agers. 

The  Chief  Clerk  read  as  follows : 

Resolved,  That  on  the  6th  day  of  July,  1876,  the  Senate  sitting  as  a  court  of  impeachment 
will  proceed  to  hear  the  evidence  on  the  merits  in  the  trial  of  this  case. 

The  President  pro  tempore.  Senators,  the  managers  ou  the  part  of 
the  House  submit  this  proposition  for  your  decision. 

Mr.  Sargent.  I  move  to  amend  by  saying  the  19th  day  of  Jane. 

The  President  j?ro  tempore.  The  Chair  will  here  rule  that  a  proposi- 
tion submitted  by  the  counsel  or  the  managers  is  not  amendable  by  Sen- 
ators. The  Chair  will  entertain  a  proposition  of  the  Senators.  The  man- 
agers modified  their  proposition  according  to  the  suggestion  of  the  Sen- 
ator from  Vermont,  and  therefore  the  Chair  entertained  that.  The  Sen- 
ator from  California  can  move  a  proposition  covering  the  point  he  wishes 
to  reach,  and  the  Chair  will  entertain  it. 

Mr.  Morton.  Mr.  President,  on  a  question  of  this  kind,  so  intimately 
affecting  the  business  of  the  Senate,  I  think  there  ought  to  be  oppor- 
tunity for  the  Senate  to  be  heard  on  it.  Here  it  is  proposed  to  spread 
this  trial  all  over  the  summer.  I  move  that  the  Senate  retire  for  the 
consideration  of  this  question. 

Mr.  Edmunds.  1  suggest  that  the  Senate  be  cle>ared. 

Mr.  Thurman.  I  ask  unanimous  consent  that  the  rules  be  suspended 
and  we  go  on. 

Mr.  Edmunds.  That  I  object  to. 

The  President  pro  tempore.  Objection  is  made  to  the  suggestion  of 
the  Senator  from  Ohio. 

Mr.  Manager  MgMahon.  Before  the  motion  of  the  Senator  from  In- 
diana is  put,  I  desire  to  say  that  the  managers  can  be  ready  to  try  this 
case  at  any  time  within  ten  days  from  this  date.  The  suggestion  made 
by  the  chairman  was  chiefly  to  accommodate  the  public  business,  as  I 
understand  it ;  but  if  the  Senate  sees  proper,  in  view  of  its  knowledge 
of  the  situation  of  the  public  business,  to  fix  this  trial  for  the  19th  of 
June,  having  had  peculiar  means  of  knowing  where  the  witnesses  are, 
how  soon  they  can  be  procured,  and  what  we  want,  I  think  I  can  safely 
say,  on  behalf  of  the  managers,  that  we  shall  be  ready  on  that  time.  Of 
course,  it  is  only  two  days  after  the  answer  is  to  be  pnt  in,  but  that  is 
for  the  Senate  to  consider  when  they  retire.  We  shall  be  ready  at  any 
time  within  a  reasonable  period  to  go  on  with  the  trial. 

The  President  pro  tempore.  The  Chair  did  not  hear  the  proposition 
of  the  Senator  from  Indiana.    Will  he  state  it  again  I 

Mr.  Morton.  I  move  that  the  Senate  retire  to  consider  this  question. 

Mr.  Edmunds.  I  suggest  that  we  close  the  doors  and  stay  here. 

Mr.  Morton.  It  is  suggested  that  I  change  the  motion  to  one  that  the 
galleries  be  cleared  and  the  doors  closed,  that  the  Senate  may  deliber- 
ate.   X  submit  that  motion. 

The  president  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Indiana  that  the  doors  be  closed  and  the  galleries  cleared, 
that  the  Senate  may  deliberate. 

The  motion  was  ncft  agreed  to ;  there  being,  on  a  division — ayes  15, 
noes  24. 

The  President  |?ro  tempore.  The  question  is  on  the  proposition  of  the 
managers  as  modified,  which  will  be  read. 
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The  Chief  Clerk  read  as  follows : 

f^t$olt§d^  That  on  the  6th  day  of  Jaly,  1876,  the  Senate  sittinfi^  as  a  court  of  iQipeachment 
will  proceed  to  bear  ibe  evidence  on  the  merits  in  the  trial  ol  this  case. 

Mr.  Sargent.  Mr.  Presidenfc.  I  propose  the  same  order,  striking  oat 
the  time  fixed  and  inserting  the  19th  of  June.  If  Senators  will  wait 
^hile  I  go  through  the  manaal  exercise  of  writing  it,  very  well.  Other- 
wise I  think  the  Clerk  might  write  it  out. 

The  President  pro  tempore.  The  rule  requires  all  motions  to  be  re- 
duced to  writing.  The  Chair  will  enforce  the  rule.  The  Secretary  will 
reduce  this  motion  to  writing. 

The  Chief  Clerk  read  as  follows : 

Raolvedf  That  on  the  19th  day  of  Jane,  I87C,  the  St'oate  sittiug^  as  a  court  of  impeach- 
iDent  will  proceed  to  hear  the  evidence  on  the  merits  in  the  trial  of  this  case. 

Mr.  Anthony.  Do  I  understand  that  the  vote  refusing  to  clear  the 
galleries  is  equivalent  to  a  vote  to  refuse  to  retire  for  consultation  ? 

The  Presidbnt  pro  tempore.  It  is.  The  Chair  put  the  question  on 
dearing  the  galleries  and  closing  the  doors  that  the  Senate  might  delib- 
erate, and  the  Senate  declined  to  do  it. 

Mr.  Anthony.  It  is  likely  some  might  be  willing  to  retire  who  would 
not  wish  to  clear  the  galleries.  I  move  that  the  Senate  retire  for  con- 
sultation. 

The  motion  was  not  agreed  to. 

The  President  |iro  tempore.  The  proposition  of  the  Senator  from  Cali- 

jornia,  which  has  been  read,  being  the  proposition  of  a  Senator,  the 

Chair  will  pot  the  question  on  it  as  first  in  order. 

Mr.  Anthony.  I  move  to  substitute  for  the  19th  of  June  the  llth  of 
Jnly. 

The  President  pro  tempore.  The  Senator  from  Bhode  Island  moves 
to  amend  the  proposition  of  the  Senator  from  California  by  substituting 
the  nth  of  July. 

Mr.  Edmuitos.  Is  the  proposition  of  the  Senator  from  California  be- 
fore the  Senate  f 

y^^  ^RESWKNT  pro  tempore.  It  is;  and  the  Senator  from  Bhode  Isl- 
and moves  to  amend  it  by  striking  out  "  the  19th  day  of  June"  and  in- 
8«^»?  "^he  nth  day  of  July.'' 

^^*  Cahebon  of  Pennsylvania.  Is  that  liable  to  be  amended  again  f 

Ibe  President  pro  tempore.  It  is. 

I^r.  Oambbon  of  Pennsylvania.  I  move  to  substitute  the  6th  for  the 
llth  of  Jaly,  ^ 

^^^^REBiDWifT pro  tempore.  The  Senator  from  Pennsylvania  moves 
1^  amend  the  amendment  by  inserting  the  6th  of  July  instead  of  the  llth. 

^Q^estion  is  on  this  amendment  to  the  amendment. 

^^*  Wright.  1  understood  that  the  order  offered  by  the  managers 
^as  the  pending  order,  and  that  the  order  offered  by  the  Senator  from 
J^aiifomj^  was  not  an  amendment  to  that,  and  therefore  the  question 

^W  be  put  on  the  propositions  in  the  order  they  were  offered. 

^he  President  pro  tempore.  The  Chair  has  ruled  that  a  proposition 
™<we  by  managers  or  counsel  is  not  amendable  by  Senators,  but  any 
proposition  made  by  a  Senator  is  amendable  by  a  Senator ;  nor  can  the 
proposition  made  by  Senators  be  amended  by  the  couns»el  or  managers. 
A  motion  made  by  a  Senator  has  priority  of  one  offered  by  the  managers 
or  the  counsel. 

Mr.  Wright.  But  I  understood  the  Chair  to  say  that  the  order  offered 
by  the  managers,  being  first  in  time,  the  vote  would  be  first  taken. 
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The  President  jpro  tempore.  If  the  Chair  stated  that,  he  was  incor- 
rect. 

Mr.  Wright.  I  certainly  so  understood. 

The  President  jpro  tempore.  Tlie  Chair  holds  that  the  proposition  of 
a  Senator  has  priority  of  a  proposition  of  the  parties.  The  proposition 
offered  by  the  Senator  from  California  being  before  the  Senate,  it  is  pro- 
posed to  be  amended  by  the  Senator  from  Bhode  Island,  to  which  the 
Senator  from  Pennsylvania  offers  an  amendment  The  {Secretary  will 
read  the  amendment  to  the  amendment. 

Mr.  Edmunds.  I  rise  to  inquire  whether,  if  no  Senator  asks  for  the 
yeas  and  nays  on  these  points  of  time,  it  is  necessary  to  call  the  roll  f 

The  President  pro  tempore.  The  rules  require  it ;  but,  if  no  Senator 
asks  for  the  yeas  and  nays,  the  Chair  will  put  the  question  without 
them. 

Mr.  Edmunds.  I  think  the  seventh  rule  excuses  us  from  calling  the 
roll  on  these  questions  unless  the  yeas  and  nays  are  regularly  demanded. 

Mr.  Sargent.  Let  the  several  amendments  be  read  that  we  may  know 
how  the  question  stands. 

The  Chief  Clerk.  The  pending  proposition  is  to  strike  out  "the 
11th  ^  and  insert  "  the  6th ;''  so  as  to  read : 

That  on  the  6th  day  of  July,  1876,  the  Senate  sitting^  as  a  court  of  impeachment,  &c. 

The  President  j?ro  tempore.  The  question  is  on  this  amendment,  pro- 
posed by  the  Senator  from  Pennsylvania  to  the  amendment  of  tlie  Sen- 
ator from  Rhode  Island. 

The  amendment  to  the  amendment  was  agreed  to. 

The  President  pro  tempore.  The  question  now  recurs  on  the  prop- 
osition of  the  Senator  from  California  thus  amended,  which  will  be  read. 

Mr.  Sargent.  I  rise  uo  a  point  of  order. 

The  President  pro  tempore.  The  Senator  will  state  his  point  of  order. 

Mr.  Sargent.  Tbe  proposition  of  the  Senator  from  Rhode  Island  has 
been  amended  by  the  amentl^^ient  of  the  Senator  from  Pennsylvania ; 
and,  being  so  amended,  the  question  is  whether  that  shall  be  substituted 
for  the  proposition  which  I  made. 

The  President  pro  tempore.  The  proposition  of  the  Senator  from 
Bhode  Island  was  simply  as  to  time,  and  the  Chair  took  the  amendment 
adopted  by  the  Senate  as  taking  the  place  of  the  amendment  of  the  Sen- 
ator from  Rhode  Island.  The  Senator  from  Rhode  Island  moved  one 
day,  the  Senator  from  Pennsylvania  moved  a  different  day,  and  that 
was  agreed  to  by  the  Senate. 

Mr.  Sargent.  Exactly ;  and  now  the  question  is  between  that  date, 
being  tbe  6th  of  July,  and  the  10th  of  June,  as  I  moved. 

Mr.  Edmunds.  That  is  it 

The  President  pro  tempore.  So  the  Chair  stated,  and  he  directed  the 
question  to  be  reported  as  it  is  now  proposed  to  be  amended. 

The  Chief  Clerk.  The  original  proposition  was  in  these  words : 

That  on  the  19th  daj  of  Jane,  1876,  the  Senate  sittins^  as  a  court  of  impeachment  will 
proceed  to  hear  the  evidence  on  the  merits  in  the  trial  of  £i8  case. 

Mr.  Whyte.  There  must  have  been  some  misunderstanding,  certainly, 
on  the  part  of  some  Senators ;  certainly  there  has  be^n  upon  mine.  Do 
I  understand  that  the  Senate  has  already  adopted  the  6th  of  July  f 

The  President  pro  tempore.  The  Chair  will  state  the  question.  The 
Senator  from  California  moved  in  his  proposition  the  19th  of  June. 
The  Senator  from  Rhode  Island  moved  to  strike  out  that  date  and  in- 
sert the  11th  of  July.  The  Senator  from  Pennsylvania  moved  to  amend 
the  amendment,  and  instead  of  the  11th  to  insert  the  6th  of  July.    That 
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lias  taken  the  place  of  the  amendment  of  the  Senator  from  Rhode  Island, 
aod  the  question  now  stands  npon  the  proposition  of  the  Senator  from 
O  lifomia  as  thns  amended. 

Jfr.  EDMimDS.  Not  as  amended,  but  as  proposed  to  be  amended. 
Mr.  Thubman.  I  submit  that  the  question  is,  Shall  the  19th  of  June 
l>e  stricken  out  and  the  6th  of  Jul^  inserted  f 

Mr.  Whyte.  That  is  the  way  we  understood  the  question. 
The  President  pro  tempore.  The  amendment  of  the  Senator  from 
Hhode  Island,  as  amended,  stands  in  place  of  the  proposition  submitted 
by  the  Senator  from  California.    So  the  Ghair  understands.    All  the 
difference  is  that  the  proposition  of  the  Senator  from  Pennsylvania  has 
taken  the  place  of  that  of  the  Senator  from  Rhode  Island.    The  question 
now  18,  Shall  that  be  substituted  for  the  original  proposition  of  the  Sen- 
ator fit)m  California  f 

Mr.  Mitchell.  Before  the  vote  is  taken,  I  should  like  to  put  an  in- 
qniry  to  the  counsel  for  the  respondent. 

Will  the  19th  of  June  give  the  respondent's  counsel  such  time  as  they 
deem  necessary  to  prepare  for  trial  on  the  merits  f 
The  President ^>ro  tempore.  The  Senate  will  hear  the  counsel. 
Mr.  Blaib.  We  have  had  no  opportunity  to  confer  on  the  subject, 
but,  60  far  as  advised,  that  would  not  give  us  the  necessary  time.    We 
bave  some  witnesses  who  will  not  be  attainable  at  that  time. 

The  President  pro  tempore.  The  question  now  before  the  Senate  is, 
Will  the  Senate  strike  out  the  19th  of  June  and  insert  the  6th  of  July? 
The  Ghair  puts  it  in  a  different  form  so  as  to  make  it  understood. 
The  amendment,  as  amended,  was  rejected.  \^ 

The  President  jwo  tempore.  The  question  recurs  on  the  proposition 
of  the  Senator  from  California. 

Mr.  Blair.  Would  it  be  in  order  for  the  counsel  for  the  respondent 
to  make  a  motion  in  regard  to  the  time  ? 
The  President  |>ro  tempore.  It  would  be  in  order  for  them  to  make 

A  proposition,  but  it  would  not  be  in  order  to  amend  the  proposed  or- 
der. 

Jtfr.  EoMUNDa  It  would  be  in  order  to  be  heard. 
The  President  pro  tempore.  The  Ghair  will  entertain  the  proposition 
of  f  he  coanseL 

Mr.  Blaib.  I  would  beg,  after  conferring,  to  state  to  the  Senate  that 
we  can  only  judge  of  thecharacter  of  the  witnesses  needed  for  our  defense 
by  the  character  of  those  who  are  summoned  here  for  the  prosecution. 
There  are  some  witnesses  summoned  for  the  prosecution  whose  testi- 
mooy  has  been  taken  that  we  do  not  think  bears  directly  upon  the  alle- 
gations contained  in  the  articles.  If  those  witnesses  are  to  be  exam- 
ined—and I  presume  they  will  be^  as  they  have  been  examined  for- 
merly— we  shall  need  a  class  of  witnesses  and  testimony  which  will  not  be 
at  all  attainable  within  the  time  mentioned  by  the  order  proposed  to  be 
adopted  now. 

We  think  that  justice  to  the  defendant  will  be  secured  and  the  public 
basiness  quite  as  well  advanced  by  laying  this  trial  over  until  the  next 
session  of  the  Senate,  or  until  some  special  adjournment  of  the  Senate 
for  November ;  and  if  it  be  in  order  for  me  to  submit  a  proposition  of 
that  kind  on  the  part  of  the  defense  I  will  do  so.  Of  course  the  Senate 
will  vote  npon  the  subject.  If  it  votes  down  the  proposition  of  the  Sen- 
ator from  California  it  will  be  permissible,  I  presume,  to  then  offer  a 
notion  in  writing  to  adjourn  over  this  trial  until  November  or  the  6th 
day  of  December  next. 
I  take  the  liberty  of  saying  to  the  Senate  that,  while  of  course  they 
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kDOw  their  owd  business  better  than  I  do,  it  seems  to  me  that  there  can 
be  no  public  object  in  requiring  this  trial  to  go  on  at  this  time.  It  8eem» 
to  me  that  the  convenience  of  the  Senate  and  the  convenience  of  ail 
parties  would  be  promoted  by  the  adjournment  of  the  trial  over,  say,  to 
the  6th  of  December. 

Mr.  Black.  Or  to  the  Ist  of  November. 

Mr.  Blaib.  Or  to  the  1st  of  November,  some  time  after  the  summer 
heats  shall  have  passed  away,  when  it  would  be  convenient  for  all  par- 
ties to  be  here.  Our  original  proposition,  as  the  Senate  knows,  was  to 
adjourn  this  question  over  until  alter  the  presidential  election.  I  do  not 
think  that  anything  has  occurred  since  that  motion  was  made  to 
derogate  from  the  soundness  of  the  views  I  expressed  in  making  the 
motion,  and  I  now  give  notice  to  the  Senate  that  if  they  shall  vote  down 
this  proposition  of  the  Senator  from  California,  I  shall  hope  to  make  that 
motion. 

The  President  pro  tempore.  The  question  is  now  upon  the  original 
.proposition  submitted  by  the  Senator  from  California. 

Mr.  Blaib.  Before  the  vote  is  taken  I  desire  to  suggest  that  my  client 
says  that  General  Terry,  who  is  commanding  an  expedition,  cannot  bo 
brought  here  in  time  for  the  occasion  now  mentioned.  It  is  necessary 
for  him  to  be  here,  provided  certain  witnesses  now  on  the  list  of  those  to 
be  examined  by  the  counsel  for  the  llouse  of  Representatives  are  ex- 
amined. In  that  case  General  Terry  would  be  an  indispensable  witness 
for  him,  and  he  cannot  be  here  before  fall.  He  is  ready  to  make  afiida- 
vit  of  that  fact,  if  the  Senate  should  require  it. 

IJhe  President |)ro  tempore.  The  question  is  upon  the  original  propo- 
sition submitted  by  the  Senator  from  California,  which  the  Secretary 
will  now  report 

The  Chiet  Clerk  read  as  follows : 

Ordered^  That  on  the  J  9th  of  June,  1876,  th(9  Senate  sitting  as  a  conrtof  impcachmeut  will 
proceed  to  hear  the  eyideiice  on  the.  merits  of  the  trial  in  this  case. 

Mr.  Morrill,  of  Maine.  That  is  not  open  to  debate,  I  understand  f 

The  President  pro  tempore.  It  is  not  open  to  debate. 

Mr.  Morrill,  of  Maine.  I  ask  unanimous  consent  to  make  a  single 
observation,  not  by  way  of  debate  at  all,  but  by  way  of  suggestion. 

The  President  pro  tempore.  Is  there  objection  to  the  request  of  the 
Senator  from  Maine  f  .  The  Chair  hears  no  objection,  and  he  will  pro- 
ceed. 

Mr.  Morrill,  of  Maine.  The  question  of  fixing  the  time,  in  my  miud^ 
is  very  important  to  the  Senate  and  the  country. 

Mr.  Edmunds.  I  think  if  the  Senator  will  move  that  the  doors  be  closed 
it  may  succeed ;  and  then  we  can  consider  the  question. 

Mr.  Morrill,  of  Maine.  I  desire  to  say  simply  in  the  interests  of  the 
exigencies  of  the  public  business  that  we  ought  to  confer  on  this  ques^ 
tion  before  the  vote  is  taken  by  the  Senate. 

Mr.  Sherman.  1  feel  it  my  duty  to  object  to  debate  unless  we  can  all 
participate  in  the  debate.  I  have'no  objection  to  going  into  private  con- 
sultation to  consider  this  point. 

Mr.  Morrill,  of  Maine.  I  suggest  to  my  honorable  friend  that  I 
stated  that  I  did  not  rise  for  debate. 

The  President  |wo  tempore.  The  Senator  from  Maine  is  proceedings 
by  common  consent,  and  is  therefore  entitled  to  the  floor. 

Mr.  Sherman.  I  desire  to  hear  the  Senator  and  other  Senators  upon 
the  question  before  the  Senate. 

Mr.  Morrill,  of  Maine.  My  object  in  making  a  single  remark  will 
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justify  me  in  making  a  motion,  which  I  now  propose  to  do,  that  the  Sen* 
ate  have  a  private  conference,  either  by  retiring  from  the  Senate  or  by 
closing  the  doors. 

Mr.  Edmunds.  I  snggest  to  the  Senator  that  he  move  to  close  the 
doors. 

Mr.  MoBBiLL,  of  Maine.  I  move  that  the  doors  be  closed  for  delibera- 

tiOD. 

The  motion  was  agreed  to ;  and  the  Senate  proceeded  to  deliberate. 
The  floor  and  galleries  having  been  cleared  and  the  doors  closed, 
The  question  recurred  on  the  resolation  of  Mr.  Sargent. 
Mr.  Sabgent  having  modified  his  resolation  to  read  as  follows : 

JUiUvtdf  That  farther  proceedings  in  this  case,  after  th6  filing  of  his  answer  by  the  de- 
fendant, be  postponed  until  the  6th  day  of  December  next, 

Mr.  Edmui^ds  moved  to  amend  the  resolation  by  striking  out  <^  6th 
day  of  December  next"  and  in  lieu  thereof  inserting  "6th  day  of  Jaly.*^ 

Mr.  CooKBELL  moved  to  amend  the  amendment  by  striking  out  the 
words  proposed  to  be  inserted  and  in  Ilea  thereof  inserting  "  19th  day 
of  June  instant." 

The  question  being  taken  by  yeas  and  nays  on  the  amendment  to  the 
amendment,  resulted — ^^-eas  19,  nays 27  ;  as  follows: 

Y^»— Mmsts.  Allison,  Bayard,  Bogy,  Caperton,  Cockrell,  Dennis,  Gordon,  Hamilton, 
Mnstoo.Maxey,  Morrill  of  Vermont,  Norwood,Sargent,Saalsbury,  Sherman,  Stevenson, 
Tbannan,  Why te,  and  Withers— 19. 

NATS-Meisrs.  Anthony,  Booth,  Bamside,  Clayton,  Conkling^,  Cooper,  Cragin,  Dorsey, 
Eaton,  Edmunds,  Ferry,  Ooldthwaite,  Hamlio,  Howe,  Kelly,  Key,  Logan,  McCreery, 
MitcbeIl,MoiTill  of  Maine,  Morton,  Paddock,  Ransom,  Robertson,  Wadleigh,  Windom,  and 
Wrifbt— 27. 

Not  VoTwo— Messrs.  Alcorn,  Bamnm,  Bontwell,  Bruce,  Cameron  of  Pennsylvania,  Cam* 
^  of  Wisconsin,  Christiancy,  Conover,  Davis,  Dawes,  Frelingbaysen,  Harvey,  Hitchoook^ 
jBgtIlfl,  JoDes  of  Florida,  Jones  of  Nevada,  Keman,  McDonald,  McMillan,  Merrimon, 
^l«by,  Patterson,  Randolph,  Sharon,  Spencer,  Wallace,  and  West— 27. 

^  the  amendment  to  the  amendment  was  rejected. 

The  qoestion  recnrring  on  the  amendment  of  Mr.  Edmnnds,  he  called 
for  the  yeas  and  nays,  and  they  were  ordered ;  and,  being  taken,  re- 
SQlted^jeag  36,  nays  9  5  as  follows : 

pJ~**^MessT8,  Anthony,  Bayard,  Bogy,  Booth,  Caperton,  Cockrell,  Conklinr,  Cooper, 
Y^p'^  Dennis,  Eaton,  Cdnrands,  Ferry,  Ooldthwaite,  Gordon,  Hamilton,  Hamlin,  Howe, 
^obDitoQ,  Kelly,  Key,McCrMry,  Mazey,  Mitchell,  MorHU  of  Maine,  Morrill  of  Vermont, 
f.!rw  *  ^"om,  Robertson,  Baulsbur}-,  Stevenson,  Thurman,  Wadleigh,  Whyte,  Withers, 
"2  '^nRht-36. 

DrT^*^ Messrs.  Allison,  Bamside,  Clayton,  Jones  of  Nevada,  Morton,  Paddock,  Sargent, 
*»^*n,tnd  Windom— 9. 

p^^VoTiMa — ^Messrs.  Alcorn,   Bamnm,  Bontwell,  Brace,  Cameron  of  Penasylvania, 
H^K^^  of  Wisconsin,  Christiancy,  Conover,  Davis,  Dawes,  Dorsey,  Frelin^hayseo,  Harvey, 
•Jfncock,  Ingalls,  Jones  of  Florida,  Keman,  Logan,  McDonald,  McMillan,  Merrimou, 
^***'>7,  Patterson,  Randolph,  Sharon,  Spencer,  Wallace,  and  West— 28. 

^  the  amendment  was  agreed  to. 

The  resolation  of  Mr.  Sargent  baving  been  farther  amended,  on  the 
Diotion  of  Mr,  Edmnnds,  it  was  agreed  to ;  as  follows: 

Ordered,  That  on  the  6th  of  July,  1876,  at  one  o'clock  p.  m.,  the  Senate  sitting  as  a 

coort  of  impeachment  will  proceed  to  hear  the  evidence  on  the  merits  of  the  trial  in  this 
.esse. 

^n  motion  of  Mr.  Edmnnds,  the  doors  were  reopened,  after  one  hoar 
and  thirty.five  minutes  8|)ent  in  deliberation. 
The  managers  and  the  respondent  and  his  connsel  having  taken  their 

seats, 

The  ^REsiD^yT  pro  tempore.  The  Senate  continnes  the  trial  in  open 
8688ioD.    It  has  made  an  order  which  will  be  read. 
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The  Chief  Clerk  read  as  follows : 

Ordered,  That  on  the  6th  of  July,  1H76,  at  one  o'clock  p.  m.,  the  Senate  sitting;  as  a 
court  of  impeachment  will  proceed  to  hear  the  evidence  on  the  merits  of  the  trial  in  this 
case. 

Mr.  Blaib.  Mr.  President,  we  have  a  motioo  to  sabmit,  which  I  will 
read  to  the  Senate,  as  it  is  in  my  writing : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 

The  llNrrBD  Statbs 

ri. 
William  W.  Belknap 

William  W.  Belknap,  by  his  counsel,  moves  the  court  that  an  order  be  made  upon  the 
managers  on  the  part  of  the  House  of  Representatives  to  furnish  within  twentj-foar  hoars 
to  the  accused  or  bis  counsel  a  list  of  the  witnesses  whom  they  intend  to  call,  together  With 
the  particulars  of  the  facts  which  thej  expect  to  prove  by  them. 

Mr.  Hamlin.  Let  the  Secretary  read  the  motion. 

The  President  pro  tempore.  The  Secretary  will  read  the  motion. 

The  motion  was  read  by  the  Chief  Clerk. 

Mr.  Manager  Lord.  We  simply  say  now  that  we  object  to  the  order 
entirely  as  withont  precedent  and  without  reason. 

The  President  pro  tempore.  Senators,  you  have  heard  the  prop- 
osition submitted  for  your  decision  on  the  part  of  the  counsel  for  the 
defense. 

Mr.  Manager  MoMahon.  Before  the  question  is  put  I  desire  to  call 
the  attention  of  the  Senate  to  the  fact  that  a  large  portion  of  the  testi- 
mony, and  especially  the  material  testimony  in  this  case,  is  already  in 
possession  of  the  respondent  by  reason  of  the  investigation  of  the  House, 
which  was  published.  He  is  fully  posted  in  regard  to  every  point  that 
he  may  have  to  meet. 

Mr.  Blair.  Mr.  President  and  Senators,  of  course  in  respect  to  that 
part  of  the  testimony  which  has  been  printed,  it  is  very  easy  to  furnish 
it  to  us;  but  I  beg  leave  to  say  that  there  is  a  large  portion  of  the  testi- 
mony taken  before  the  Judiciary  Committee  of  which  we  are  not  at  all 
informed,  which  we  have  applied  to  the  managers  for  copies  of,  but  they 
repelled  us  and  refused  to  give  them  to  us.  We  do  not  know  what  part 
of  it  they  may  rely  on  at  all.  We  have  rumors  of  its  character  from  the 
press;  but  we  do  not  know  what  part  of  it  they  mean  to  rely  upon,  or 
what  facts  they  mean  to  rely  upon ;  and  as  we  are  ordered  to  prepare, 
we  want  to  make  that  preparation  to  meet  such  case  as  they  may  make. 
We  think  it  is  a  perfectly  fair  proposition,  and  it  is  made  in  perfect  good 
faith. 

Mr.  Thurman.  I  submit  an  inquiry  to  be  propounded  to  counseL 

The  President  pro  tempore.  Tue  question  of  the  Senator  from  Ohio 
will  be  read. 

The  Chief  Clerk  read  as  follows : 

Is  there  any  precedent  for  the  order  asked  for,  either  in  impeachment  trials  or  in  ordinary 
conrts  of  criminal  jurisdiction  7 

Mr.  Black.  No  ;  but  certainly  there  ought  to  be  one  made. 

Mr.  Manager  MgMahon.  It  is  rather  late  in  the  day. 

Mr.  Black.  We  do  not  go  upon  precedent  here ;  that  is,  this  applica- 
tion is  not  founded  upon  anything  that  has  ever  happened  before.  There 
never  was  a  case  like  this  before.  I  have  never  heard  whether  the 
managers  object  to  this  order  or  not.  If  they  do,  I  cannot  conceive  for 
what  reason.  Certainly  they  do  not  intend  to  keep  us  in  ignorance  of 
the  kind  of  case  they  are  going  to  produce  against  us  and  take  us  by 
surprise,  and  then  proceed  and  run  over  us,  and  get  a  conviction  against 
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ns  on  groands  that  we  have  no  notice  of.    They  do  not  think  it  i» 

unfair^  I  suppose,  to  tell  us  beforehand  what  sort  of  facts  they  intend 

to  produce.   We  want  it  soon,  in  order  jthat  there  may  be  no  delay  about 

this.    We  are  for  speeding  this  cause.    None  of  your  dilatory  motions, 

if  you  please  ;  do  not  hang  back  now  since  you  have  got  the  time  fixed 

for  trial,  and  put  us  in  such  a  condition  as  that  we  shall  have  to  ask  for 

a  continuance  again,  and  be  again  accused  of  desiring  to  delay.  But  will 

the  gentlemen  tell  us  now  upon  what  ground  they  desire  not  to  let  us 

into  this  wonderful  secret  that  they  have  got  f 

Mr.  Manager  MgMahgn.    The  specifications  are  very  distinct  and 
clear,  are  they  not  f 
Mr.  Blagk.  The  specifications  of  the  general  charge  are  clear  enough* 
Mr.  Manager  McMahon.  The  particular  day  is  given  in  each  one 
on  which  your  client  is  charged  with  receiving  the  money. 

Mr.  Black.  Very  well.  Now  we  want  you  to  state  the  particular 
facts,  the  evidence  upon  which  you  are  going  to  sustain  that,  and  the- 
names  of  the  witnesses  by  whom  you  intend  to  prove  it. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  as  has  already  been 
suggested  by  my  colleague,  the  articles  of  impeachment  set  forth  with 
great  exactness  and  with  great  minuteness  the  precise  facts  of  the  case; 
and  what  is  the  proposition  which  tbe  counsel  makes  f    It  is  no  more- 
and  DO  less  than  this,  that  he  has  the  right  to  invade  the  room  of  the 
maDagers,  that  he  has  the  right  to  ascertain  their  course  of  trial,  that 
he  has  the  right  to  know  every  possible  witness  to  prove  a  certain  fact.. 
Sufficient  it  is  to  say  that  the  wisdom  of  all  the  agea  is  against  it. 
Tbe  learned  counsel  had  better  devote  himself  to  answering  the  ques- 
tioD  of  tbe  Senator,  and  find  whether  in  all  the  past  ages  a  single  pre- 
cedent of  this  kind  has  been  had  in  any  criminal  proceeding.    It  is  not 
eoongh  for  him  to  rise  here  and  say  he  did  not  hear  the  managers  ol^ect. 
He  may  possibly  have  been  out  of  the  room.    It  is  not  enough  for  him 
to  stand  here  and  say,  *^  We  need  to  make  a  precedent  in  this  oase.'^ 
It  is  enough  for  us  to  answer  that  he  asks  for  an  extraordinary  prece- 
dent, extraordinary  proceeding,  against  the  wisdom  of  all  the  past,  and 
in  regard  to  which  he  cannot  find  the  first  authority  in  rummaging 
through  all  the  books  of  the  common  law  and  all  the  books  relating  ta 
criminal  jurisprudence.    I  am  surprised  that  any  such  proposition  sbmid 
be  seriously  made  here,  that  we  should  be  compelled,  in  advance,  to  dis- 
close to  him  the  names  of  witnesses  and  what  each  witness  is  expected 
to  testify  to,  when  we  have  laid  before  him  in  the  broadest  manner  ev^ry 
charge  that  we  make,  and  one  article  of  these  articles  of  impeachment 
contains  seventeen  specifications.    Many  of  us  thought  so  much  labor 
was  unnecessary ;  and  yet  in  order  that  there  need  be  no  complaint 
whatever,  in  order  that  we  might  treat  the  other  side  with  the  utmost 
judicial  fairness,  we  have  spread  upon  the  record  tbe  amount  and  the^ 
time  and  the  place  and  the  purpose.    Now  for  him  to  ask  of  us  that  we^ 
should  hand  him  in  the  names  of  those  witnesses  beyond  the  B;ocky 
Mountains  and  this  side  of  the  Bocky  Mountains — I  will  not  say  that  he 
asks  this  for  any  sinister  purpose ;  of  course  we  are  bound  to  assume 
that  he  asks  it  for  an  honorable  purpose — but  sufficient  to  say  that  you 
would  convict  very  few  men  on  the  face  of  the  earth,  that  very  few 
tribunals  would  ever  render  the  verdict  of  guilty,  if  auoh  an  order  as 
this  sbonld  be  made  in  a  criminal  proceeding. 

Mr.  Black.  1  will  tell  the  honorable  manager  the  reason  it  is  very 
important  for  as  to  have  it.  They  have  their  witnesses  here,  or  at  least 
within  easy  reach.  Ours  are  scattered  all  over  the  continent ;  some 
of  them  in  California,  others  in  the  Indian  Territory.    It  becomes  ab- 
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solately  necessary  for  as,  as  soon  as  we  can,  to  get  oat  oar  sabpoenas 
for  witnesses  and  ase  all  diligence  in  bringing  tbem  bere.  If  the  trial 
is  to  go  on  upon  the  6th  of  Jaly  or  at  any  other  time,  even  a  month 
later  than  that,  we  will  be  hard  pressed  for  time.  We  cannot  know 
what  particalar  witness  we  need  or  how  many  of  them  anless  we  are 
informed  of  theirs  and  understand  what  facts  they  mean  to  prove  or  try 
to  prove. 

I  maintain,  as  to  every  pnblic  accuser,  a  manager  of  the  House  of 
Representatives,  an  attorney-general,  or  district  attorney,  if  he  has  a 
criminal  case  which  he  intends  to  prosecute  against  a  citizen,  that  he 
is  bound  by  his  duty  and  as  a  lover  of  justice  to  disclose  the  whole  case 
to  the  defendant  as  fully  as  possible  and  at  the  earliest  moment 

The  gentlemen  say,  when  we  ask  them  for  this  list,  that  it  is  a  secret 
which  they  have  the  right  to  keep,  nnd  they  will  keep  it  nntil  the  mo- 
ment of  the  trial  and  then  spring  it  upon  us,  so  that  we  shall  be  unable 
to  meet  it  by  contradiction  or  explanation.  They  wish  to  take  us  by 
surprise  as  much  as  possible,  and  convict  the  defendant,  if  thpy  can, 
without  giving  him  a  chance  to  show  his  innocence.  They  say  there  is 
no  precedent  for  such  a  call  as  we  make  upon  them  now.  Nothing  like 
this  is  found  in  the  common-law  cases.  "I  do  not  know  how  far  back 
they  want  us  to  go  for  a  precedent  old  enough  to  suit  them.  In  modern 
times  it  has  never  been  refused.  I  admit  that  by  the  common  law, 
whose  authority  they  invoke,  a  man  on  trial  in  any  criminal  court  had 
no  chance  at  all  for  life  or  liberty.  He  was  not  allowed  counsel.  He 
wa«  not  allowed  to  call  witnesses.  He  was  not  confronted  with  the  wit- 
nesses against  him.  None  of  those  privileges  which  are  secured  in  our 
Constitution  were  given  to  a  party  charged  with  a  criminal  offense  by 
the  ancient  common  law.    That  common  law  was  a  bloody  old  beast. 

Mr.  Manager  Lord.  Will  the  gentleman  allow  me  to  ask  him  a  ques- 
tion? And  that  is,  what  was  his  practice  in  this  regard  as  Attorney- 
General  ;  whether  he  gave  instructions  to  the  district  attorneys  through- 
out this  country  to  furnish  the  evidence  of  the  witnesses  for  the  pros- 
ecution to  the  other  side  or  not!  . 

Mr.  Black.  I  never  gave  instructions  one  way  or  the  other ;  but  I 
never  had  a  secret  in  my  life  which  I  kept  from  a  defendant  in  a  crimi- 
nal cat^e.  No  man  should  ask  me  in  vain  for  any  fact  that  he  ought  to 
know  so  that  he  might  be  prepared  t^  meet  it.  I  would  hold  back 
nothing.  I  stand  utterly  amazed  that  there  should  be  any  objectioD  to 
the  demand  that  we  are  making  now. 

But  they  could  not  convict  men,  they  say,  unless  they  could  come 
upon  them  secretly  and  suddenly,  and  catch  them  unawares ;  and  so 
they  lie  in  wait,  concealed  in  ambush,  to  take  them  by  surprise.  That 
is  what  the  learned  gentleman  means,  that  this  man  cannot  be  convicted, 
if  he  gets  a  fair  trial,  if  he  is  notified  beforehand  what  the  evidence  is, 
so  that  he  can  answer  it. 

I  am  sure,  just  as  perfectly  sure  as  I  can  be  of  any  fact,  that  not  one 
of  the  gentlemen  who  compose  this  committee  of  managers  has  the 
least  intention  to  do  anything  wrong  or  unfair,  and  when  they  come  to 
sleep  upon  it,  whether  this  order  is  made  now  or  made  at  another  time 
or  not  made  at  all,  when  they  consult  their  pillows  about  it,  every  one 
of  them  will  say  that  it  is  a  demand  which  ought  to  have  been  listened 
to  with  pleasure  and  granted  without  hesitation. 

The  President  trro  tempore.  The  Secretary  will  report  the  proposed 
order  submitted  by  counsel  for  respondent. 

The  Chief  Clerk  read  as  follows : 

W.  W.  Belknap,  by  bis  counsel,  moves  the  court  tbat  an  order  be  made  upon  the  man- 
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a^en  on  the  part  of  the  Hooae  of  Representatiyas  to  farnisli  within  twent  j-fonr  honrs  to  the 
Ascoaed  or  bis  eooiiBel  a  list  of  the  wUnesset  whom  they'  InteDd  to  call,  together  with  the 
pvticQlan  of  the  facts  which  thej  expect  to  prove  by  them. 

The  President  pro  tempore.  The  qaestion  is  on  concarring  in  this 
proposed  order. 

1^6  order  was  rejected. 

Mr.  Shseman.  If  there  is  do  farther  motion  on  the  part  of  the  conn- 
sel  or  managers,  I  move  that  the  court  adjoam  nntil  the  6th  of  Jaly  at 
^eo^dock. 

^  Mr.  Manager  Lobd.  I  woald  inquire  whether  snfficient  provision  has 
oeen  made  in  regard  to  the  answer  f  I  call  the  attention  of  the  Senator 
to  that  The  answer  is  to  be  pat  in  in  ten  days.  I  ask  whether  snffi- 
cieot  provision  has  been  made  in  regard  to  the  answer  and  replication  t 
I  think  some  provision  should  be  made  in  that  regard. 

Mr.  Sherman.  I  will  modify  the  motion  at  the  snggestion  of  Sena- 
tors aroand  me,  who  think  we  ought  to  meet  on  the  tenth  day  after 
this,  that  the  Senate  meet  on  the  16th  of  June  at  one  o'clock. 

Mr.  Edmunds.  You  had  better  make  it  twelve  o'clock.  We  can  finish 
it  io  five  minutes  and  then  have  an  uninterrupted  day  for  legislative 
bnsiness. 

Mr.  Sherman.  I  accept  the  suggestion  and  say  twelve  o'clock. 

The  President  |>ro  tempore.  It  is  moved  that  the  Senate  sitting  in 

trial  adjourn  until  Friday,  the  16th  of  June,  at  twelve  o'clock  noon. 

^Ir.  Saroent.  I  ask  that  that  be  withdrawn  that  I  may  offer  the  fol- 
lowing : 

fit$ohed,  Thai  the  managers  famish  to  the  defendant  or  hits  connset  within  twentj-foar 
Boonalist  of  witnesses  that  they  intend  to  call  in  this  case. 

Mr.  Sherman.  I  withdraw  my  motion  for  the  present. 

The  President  pro  tempore.  The  question  is  on  the  resolution  of  the 
oenator  from  California,  [Mr.  Sargent.] 

Mr.  Edmunds.  I  move  to  amend  that  order  by  striking  out  "  twenty- 
lour  hoars  "  and  inserting  *'  four  days." 

Mr.  Sargent.  I  have  no  objection  to  the  modification. 

The  President  pro  tempore.  The  Senator  from  Oalifornia  accepts  the 
naodification.  ^  ^ 

Mr.  Manager  MoMahon.  I  should  like  to  understand  one  matter. 
Weniay  call  a  good  many  witnesses  whom  we  have  not  now  in  our 
minds.  We  do  not  want  any  order  that  would  preclude  us  from  calling 
^QJ  witnesses  that  we  might  at  any  future  time  deem  important  in  the 
?^^  I  may  state  here,  so  far  as  that  is  concerned,  that  the  gentlemen 
!^^^®  PJ^ttj  full  knowledge  of  all  we  expect  to  call,  or  nearly  all,  for 
Iney  nave  been  under  subpcena  for  these  four  weeks. 

Mr.  Sargent.  I  should  like  consent  to  say  about  three  words. 

The  President  pro  tempore.  Is  there  objection  f  The  Chair  hears 
none. 

Mr.  Sargent.  The  practice  in  every  State  in  the  Union  is  to  indorse 
on  tbe  back  of  the  indictment,  as  required  by  statutes,  the  names  of 
the  witnesses  called  before  the  grand  jury.  It  has  never  been  construed 
that  any  subsequent  witnesses  whom  it  is  found  necessary  to  call  should 
be  mled  out ;  any  further  witnesses  that  were  necessary  in  the  trial  of 
tbe  case  have  always  been  admitted,  notwithstanding  that  statute. 
Tbat  I  believe  is  the  universal  rule.  I  do  not  propose  if  the  managers 
flod  it  necessary  to  introduce  additional  witnesses  that  they  shall  be 
mled  oat  by  the  adoption  ot  this  order,  but  that  they  shall  furnish  a 
list  of  tbe  witnesses  that  they  now  intend  to  call. 
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The  President  pro  tempore.  Senators  will  please  give  attention  to 
the  answer  of  the  accused. 

Mr.  Black.  The  paper  which  I  am  about  to  read  will  require  perhaps 
a  little,  but  a  Tery  brief,  explanation.  The  order  made  by  the  Senate  at 
the  last  meeting  was  that  we  should  plead  to  the  merits,  whioh  means 
of  course  to  the  merits  of  our  case  in  law  or  in  fact;  that  is,  we  shoald 
answer  to  the  charges  or  else  raise  an  issue  of  law.  For  certain  rea- 
sons, which  you  will  find  stated  in  the  paper  which  I  now  lay  before  you, 
we  decline  to  put  in  any  plea;  not  because  we  do  not  expect  to  go  to 
trial  upon  the  legal  merits  as  well  as  the  facts  of  the  case,  but  because 
any  such  answer  as  that  which  the  Senate  expect  we  should  put  in  under 
that  order  would  probably  be  construed  as  an  admission  that  we  are  not 
already  acquitted  substantially. 

But  this  declination  to  put  in  a  plea  will  be  followed,  as  a  matter  of 
course,  by  the  course  which  the  Senate  expressed  its  determination  to 
take  on  a  former  occasion,  namely,  that  you  will  order  the  trial  to  pro- 
ceed under  a  plea  of  not  guilty,  which  the  court  itself  will  put  in  for  us. 
We  expect  you  to  put  in  the  plea  of  not  guilty  for  us,  and  we  hope  very 
sincerely  that  you  will  be  able  to  make  it  out,  and  we  shall  be  here  aid- 
ing and  assisting  you  to  the  utmost  of  our  power. 

But  we  are  in  an  extremely  singular  predicament.  The  sense  of  the 
Senate  upon  the  question  which  was  submitted  to  them  could  be  ex- 
pressed only  against  us  by  a  vote  of  two-thirds.  One-third  and  more 
than  one-third  of  the  Senate  have  decided  in  our  favor.  The  others, 
less  than  two-thirds,  are  powerless,  of  course,  to  find  against  us  any  £act 
which  is  an  essential  element  in  any  legal  conviction  which  you  may  be 
able  at  any  time  hereafter  to  pronounce.  The  fact  alleged  against  us, 
that  General  Belknap  was  a  public  officer  within  the  meaning  of  the 
Constitution,  has  been  found  in  our  favor,  but  then  a  majority  of  the 
Senate  say  that  judgment  shall  be  pronounced  upon  that  vote  as  if  it 
had  been  a  vote  of  two- thirds.  The  majority  can  do  as  they  please; 
they  can  put  whatever  they  please  upon  the  record.  While  they  are 
legally  incapably  of  convicting  him  without  the  concurrence  of  two- 
thirds,  the  majority  can  say  that  we  are  convicted,  'although  by  them. 
We  can  do  nothing  but  appeal  to  your  reason  and  sense  of  justice  and 
love  of  the  Constitution,  which  we  think  will  prevail  at  seme  time  or 
other.  That  the  question  will  be  raised  coatinnally  at  ev«7  step  In  the 
progress  of  this  affair,  until  we  are  finally  acquitted  and  allowed  to  go 
hence  without  day,  is  very  certain. 

I  now  propose  to  read  this  paper,  which  contains  our  reasons  for  de- 
clining to  plead  to  the  merits,  whatever  that  may  mean,  to  put  in  any 
plea  at  all  other  than  this,  which  is  an  allegation  that  we  have  beea 
already  acquitted ;  that  there  can  legally  be  no  further  proceedrng 
against  us;  and  that  we  are  entitled  to  a  judgment  which  will  allow  us 
to  go  hence  sine  die.    I  proceed  to  read  the  paper : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 
The  Unitkd  States  of  America 

William  W.  Belknap. 

And  now,  to  wit,  this  16th  day  of  June,  1876,  tho  said  William  W.  Belknap  comes  into 
court,  and  bein^;  called  upon  to  plead  further  to  the  said  articles  of  impeachment  doth  most 
humbly  and  with  profouudest  respect  represent  and  show  to  this  honorable  court  that  on  the 
17th  day  of  April  last  past  he  did  plead  to  the  said  articles  of  impeachment,  and  in  his  said 
plea  did  allege  that  at  the  time  when  the  House  of  Representatives  of  the  United  States 
ordered  the  said  impeachment,  and  at  the  time  when  the  said  articles  of  impeachment  were 
exhibited  at  the  bar  of  the  Senate  against  him,  the  said  Belknap,  he,  the  said  Belknap,  was 
and  ever  th>*reafter  had  been  not  a  public  officer  of  the  United  States,  but  a  private  citizen 
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of  the  United  States  and  of  the  State  of  Iowa ;  and  that  the  plea  aforesaid  anl  all  the  mat- 
ters and  things  therein  contained  were  by  him,  said  Belknap,  fnlly  Terified  bj  proofs,  namel  j, 
by  admiaaions  of  the  said  Honse  of  Representatires  before  said  court;  and  the  said  Belknap  fur- 
ther represents  and  shows  to  the  court  here  that  the  truth  and  sufficiency  of  the  plea  pleaded 
bjr  him  as  aforesaid  were  thereupon  debated  bj  the  managers  of  the  said  House  ot  Represent- 
atiyea  aod  the  counsel  of  this  respondent,  and  thereupon  submitted  to  this  court  for  its  de- 
termination aud  judgment  thereon ;  and  that  such  prooeedinffs  were  thereupon  had  in  this 
court  on  that  behalf  in  this  cause;  that  afterward,  to  wit,  on  tne  29|h  day  of  May  last  past, 
the  members  of  this  court,  to  wit,  the  Senators  of  the  United  States  sitting  as  a  court  of 
impeachment  as  aforesaid,  did  seyerallr  deliver  their  sereral  judgments,  opinions,  and  rotes 
on  the  troth  and  sufficiency  in  law  of  the  said  plea,  when  and  whereby  it  was  made  duly  to 
appear  that  only  thirty-seyen  Senators  concurred  in  pronouncing  said  plea  insufficient  or 
untrne ;  whereas  twenty-nine  Senators  sitting  in  said  court,  by  Uieir  opinions  and  yotes. 
affirmed  and  declared  their  opinion  to  be  that  said  plea  was  sufficient  in  Law  and  true  in 
point  of  fact;  so  that  the  said  Belknap  in  fact  saith  that,  on  the  day  and  year  last  afore- 
said, twenty-nine  Senators  sitting  in  said  court  declared  therein  that  the  said  Belknap  hay- 
ing eeased  to  be  a  puMic  officer  of  the  United  States  by  reason  of  his  resignation  of  the 
office  (^Secretary  of  War  of  the  United  States  before  proceedings  in  impeachment  were  com- 
menced against  him  by  the  House  of  Represe^tatiyes  of  the  United  States,  the  Senate  ean- 
uci  take  jurisdiction  of  this  cause ;  and  tnat  seven  Senators  did  not  vote  upon  said  question, 
and  only  thirty-seven  Senatora,  by  their  votes,  declared  their  opinion  to  be  that  the  Senate 
could  take  juiisdiction  of  said  cause.  And  af^rward  thirty-seven  Senators  sitting  in  said 
court,  and  no  more,  concurred  in  a  resolution  declaring  that  *Mn  the  opinion  of  the  Senate 
William  W.  Belknap  is  amenable  to  trial  on  impeachment  for  acts  done  as  Secretary  of 
War,  notwithstanding  his  resignation  of  said  office,*'  and  that  twenty-nine  of  said  Senators 
sitting  in  said  court,  by  their  votes,  affirmed  and  declared  their  opinion  to  be  the  contrary 
th^eof.  And  afterward,  on  the  day  and  year  last  aforesaid,  it  was  proposed  in  said  court 
that  the  President  pro  tempore  of  the  said  Senate  should  declare  the  judgment  of  the  said  Sen- 
ate, sitting  as  aforesaid,  to  be  that  said  plea  of  said  respondent  should  be  held  for  naught, 
aud  a  vote  was  taken  upon  said  proposition;  and,  as  said  vote  showed,  two-thirds  ot  the 
said  Senators  present  did  not  concnr  therein ;  but,  on  the  contrary  thereof,  only  thirty-six 
Senators  did  concur  therein,  and  twenty-seven  Senatore  then  and  there  present,  and  voting 
on  said  proposition,  did  by  their  votes  dissent  from  and  vote  against  said  proposition.  All 
of  which  appears  more  fully  and  at  large  upon  the  record  of  this  court  in  this  cause,  to  which 
record  he,  said  Belknap,  preys  leave  to  refer. 

Therefore  the  said  Belknap,  referring  to  the  Constitution  of  the  United  States,  article  1, 
section  3,  clause  6,  which  provides  that  **  no  person  shall  be  convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present,**  (meaning  on  trial  on  impeachment,)  avera  that 
bis  said  plea  has  not  been  overruled  or  held  for  naught  by  the  Senate  sitting  as  aforesaid, 
DO  snch  iudgment  having  been  concurred  in  bv  two-thirds  of  the  Senators  sitting  in  said 
court  and  voting  thereon ;  but,  on  the  contrary  thereof,  as  the  vote  aforesaid  fully  sliows,  the 
said  plea  of  the  said  respondent  was  sustained,  and  its  truth  in  fact  and  sufficiency  in  law 
daly  affirmed  by  the  said  Senate  sitting  as  aforesaid,  more  than  one-third  of  the  Senatore  of 
said  Senate,  sitting  as  aforesaid,  having  by  their  votes  so  declared,  to  wit,  twenty-seven 
Senators  as  aforesaid,  and  said  twenty-seven  Senatora  having  by  their  votes  declared  and 
a£nned  their  opinion  to  be  that  said  plea  of  said  respondent  was  true  in  fact,  and  was  suffi- 
cient in  law  to  prevent  the  Senate  sitting  as  aforesaid  from  taking  further  cognisance  of 
Mid  articles  of  impeachment. 

Wherefore  the  respondent  avera  that  he  has  already  been  substantially  acquitted  by  the 
Senate  sitting  as  aforesaid ;  and  that  he,  the  said  respondent,  is  not  bound  further  to  answer 
said  articles  of  impeachment ;  the  said  order  requiring  this  respondent  to  answer  over  not 
having  been  made  with  the  concurrence  of  two-thirds  of  the  said  Senatora  sitting  as  aforesaid 
aod  voting  upon  the  question  of  the  passage  of  said  order ;  and  said  order  having  been 
passed  with  tne  concurrence  only  of  less  than  two-thirds  of  the  said  Senatora  sitting  as  afore- 
said aod  voting  on  the  question  of  making  and  passing  said  order,  the  said  order  ought  not 
to  have  been  entered  of  record  as  an  order  of  said  court  of  impeachment  in  thiti  cause ;  and 
said  order  appearing  upon  the  whole  record  of  said  cause  to  be  null  and  void  as  an  order 
of  said  court. 

And  the  said  respondent  pn^s  the  court  now  here,  as  he  has  before  formally  moved 
Mid  court,  to  vacate  said  order ;  and  the  said  re.^poadent  hereby  prays  said  court  that  be 
may  he  hence  dismissed. 

WILLIAM  W.  BBLKf^AP. 

MATT.  H.  CARPENTER. 

J.  a.  BLACK, 

MONTGOMERY  BLAIR, 

Of  Coumsdfor  taid  Ktitpondmt. 

The  Pbesldent  pro  tempore.  The  answer  will  be  filed. 
Mr.  Edmunds.  I  do  not  wish  that  answer  filed  until  there  shall  be 
consideration  of  it.    I  object  to  its  being  filed  at  present. 
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The  President  pro  tempore.  Senators  will  please  give  attention  to 
the  answer  of  the  accused. 

Mr.  Black.  The  paper  which  I  am  about  to  read  will  require  perhaps 
a  little,  but  a  Tery  brief,  explanation.  The  order  made  by  the  Senate  at 
the  last  meeting  was  that  we  should  plead  to  the  merits,  which  means 
of  course  to  the  merits  of  our  case  in  law  or  in  fact ;  that  is,  we  should 
answer  to  the  charges  or  else  raise  an  issue  of  law.  For  certain  rea- 
sons,  which  you  will  find  stated  in  the  paper  which  I  now  lay  before  you, 
we  decline  to  put  in  any  plea;  not  because  we  do  not  expect  to  go  to 
trial  upon  the  legal  merits  as  well  as  the  facts  of  the  case,  but  because 
any  such  answer  as  that  which  the  Senate  expect  we  should  put  in  under 
that  order  would  probably  be  construed  as  an  admission  that  we  are  not 
already  acquitted  substantially. 

But  this  declination  to  put  in  a  plea  will  be  followed,  as  a  matter  of 
course,  by  the  course  which  the  Senate  expressed  its  determination  to 
take  on  a  former  occasion,  namely,  that  you  will  order  the  trial  to  pro- 
ceed under  a  plea  of  not  guilty,  which  the  court  itself  will  pat  in  for  us. 
We  expect  you  to  put  in  the  plea  of  not  guilty  for  us,  and  we  hope  yery 
sincerely  that  you  will  be  able  to  make  it  out,  and  we  shall  be  here  aid- 
ing and  assisting  you  to  the  utmost  of  our  power. 

But  we  are  in  an  extremely  singular  predicament.  The  sense  of  the 
Senate  upon  the  question  which  was  submitted  to  them  could  be  ex- 
pressed only  against  us  by  a  vote  of  two-thirds.  One-third  and  more 
than  one-third  of  the  Senate  have  decided  in  our  favor.  The  others, 
less  than  two-thirds,  are  powerless,  of  course,  to  find  against  us  any  fact 
which  is  an  essential  element  in  any  legal  conviction  which  you  may  be 
able  at  any  time  hereafter  to  pronounce.  The  fact  alleged  against  us, 
that  General  Belknap  was  a  public  officer  within  the  meaning  of  the 
Constitution,  has  been  found  in  our  favor,  but  then  a  majority  of  the 
Senate  say  that  judgment  shall  be  pronounced  upon  that  vote  as  if  it 
had  been  a  vote  of  two-thirds.  The  majority  can  do  as  they  please ; 
they  can  put  whatever  they  please  upon  the  record.  While  tbey  are 
legally  incapably  of  convicting  him  without  the  concurrence  of  two- 
thirds,  the  majority  can  say  that  we  are  convicted,  'although  by  them. 
We  can  do  nothing  but  appeal  to  your  reason  and  sense  of  justice  and 
love  of  the  Constitution,  which  we  think  will  prevail  at  seme  time  or 
other.  That  the  question  will  be  raised  coatinnally  at  ev«7  step  In  the 
progress  of  this  affair,  until  we  are  finally  acquitted  and  allowed  to  go 
hence  without  day,  is  very  certain. 

I  now  propose  to  read  this  paper,  which  contains  our  reasons  for  de* 
dining  to  plead  to  the  merits,  whatever  that  may  mean,  to  pat  in  any 
plea  at  all  other  thfin  this,  which  is  an  allegation  that  we  have  beea 
already  acquitted ;  that  there  can  legally  be  no  further  proceeding 
against  us;  and  that  we  are  entitled  to  a  judgmeut  which  will  allow  us 
to  go  hence  sine  die.    I  proceed  to  read  the  paper : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 
The  Unitkd  States  of  America 

William  W.  Belknap. 

And  now,  to  wit,  this  16th  day  of  June,  1876,  the  said  William  W.Belknap  comes  into 
court,  and  bein(;  called  upon  to  plead  further  to  the  said  articles  of  impeachment  doth  most 
humhly  and  wiih  profouudest  respect  represent  and  show  to  this  honorable  court  that  on  the 
]7th  day  of  April  last  past  he  did  plead  to  the  said  articles  of  impeachment,  and  in  his  said 
plea  did  allege  that  at  the  time  when  the  House  of  Representatives  of  the  United  States 
ordered  the  said  impeachment,  and  at  the  time  when  the  said  articles  of  impeachment  were 
exhibited  at  the  bar  of  the  Senate  against  him,  the  said  Belknap,  he,  the  said  Belknap,  was 
and  ever  thereafter  had  been  not  a  public  officer  of  the  United  States,  but  a  private  citizen 
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of  the  United  States  and  of  the  State  of  Iowa;  and  that  the  plea  aforesaid  an!  all  the  mat- 
ters aod  thio^  therein  contained  were  by  him,  said  Belknap,  fallj  Terified  bj  proofs,  namelj, 
by  admiasions  of  the  said  Hoose  of  Representadyes  before  said  court;  and  the  said  Belknap  far- 
ther represents  and  shows  to  the  coart  here  that  the  truth  and  sufficiency  of  the  plea  pleaded 
bj  him  as  aforesaid  were  thereupon  debated  bj  the  mana^rs  of  the  said  House  ot  Represent- 
ttiYes  aod  the  counsel  of  this  respondent,  and  thereupon  submitted  to  this  court  for  its  de- 
terminatioQ  aad  judgement  thereon ;  and  that  such  prooeedinffs  were  thereupon  had  in  this 
court  on  that  behalf  in  this  cause;  that  afterward,  to  wit,  on  tne  29|h  day  or  May  last  past, 
the  members  of  this  court,  to  wit,  the  Senators  of  the  United  States  sitting  as  a  court  of 
impeachmeot  as  aforesaid,  did  seyerallr  deliyer  their  seyeral  judfcments,  opinions,  and  yotes 
on  the  truth  and  sufficiency  in  law  of  the  said  plea,  when  and  whereby  it  was  made  duly  to 
appear  that  only  thirty-seyen  Senators  concurred  in  prononnciuff  said  plea  insufficient  or 
QDtme ;  whereas  twenty-nine  Senators  sitting  in  said  court,  by  uieir  opinions  and  yotes, 
affirmed  and  declared  their  opinion  to  be  that  said  plea  was  sufficient  in  Law  and  true  in 
point  of  fact ;  so  that  the  said  Belknap  in  fact  saith  that,  on  the  day  and  year  last  afore- 
said, twenty-nine  Senators  sitting  in  said  court  declared  therein  that  the  said  Belknap  hay- 
ing eeased  to  be  a  puMic  officer  of  the  United  States  by  reason  of  his  resignation  of  the 
office  of  Secretary  of  War  of  the  United  States  before  proceedings  in  impeachment  wer«  com- 
menced against  him  by  the  House  of  Represeqtatiyes  of  the  United  States,  the  Senate  ean- 
Dol  take  jorisdiction  of  this  cause ;  and  tnat  seyen  Senators  did  not  yote  upon  said  question, 
aod  only  thirty-seyen  Senators,  by  their  yotes,  declared  their  opinion  to  be  that  the  Senate 
could  take  jniisdiction  of  said  cause.  And  afterward  thirty-seyen  Senators  sitting  in  said 
coart,  aod  no  more,  concurred  in  a  resolution  declaring  that  *Mn  the  opinion  of  the  Senate 
William  W.  Belknap  is  amenable  to  trial  on  impeachment  for  acts  done  M  Secretary  of 
War,  notwithstanding  his  resignation  of  said  office,*'  and  that  twenty-nine  of  said  Senators 
sitting  in  said  court,  by  their  yotes,  affirmed  and  declared  their  opinion  to  be  the  contrary 
thereof.  And  afterward,  on  the  day  and  year  last  aforesaid,  it  was  proposed  in  said  court 
that  the  President  pro  tempore  of  the  said  Senate  should  declare  the  judgment  of  the  said  Sen- 
ate, sitting  as  aforesaid,  to  be  that  said  plea  of  said  respondent  should  be  held  for  naus^ht, 
and  a  yote  was  taken  upon  said  proposition;  and,  as  said  yote  showed,  two-thirds  ot  the 
laid  Senators  present  did  not  concur  therein ;  but,  on  the  contrary  thereof,  only  thirty-six 
Senators  did  concur  therein,  and  twenty-seyen  Senators  then  and  there  present,  and  yoting 
on  said  proposition,  did  by  their  yotes  dissent  from  and  yote  against  said  proposition.  All 
of  which  appears  more  fully  and  at  larg^  upon  the  record  of  this  courtin  this  cause,  to  which 
record  be,  said  Belknap,  prays  leaye  to  refer. 

Therefore  the  said  Belknap,  referring  to  the  Constitution  of  the  United  States,  article  I, 
section  3,  clause  6,  which  proyides  that  **  no  person  shall  be  conyicted  without  the  concur- 
rence of  two-thirds  of  the  members  present,**  (meaning  on  trial  on  impeachment,)  ayers  that 
his  said  plea  has  not  been  oyerruled  or  held  for  naught  by  the  Senate  sitting  as  aforesaid, 
no  soch  mdginent  haying  been  concurred  in  by  two-thirds  of  the  Senators  sitting  in  said 
cooit  and  yoting  thereon ;  but,  on  the  contrary  thereof,  as  the  yote  aforesaid  fnll^  shows,  the 
said  plea  of  the  said  respondent  was  sustained,  and  its  truth  in  fact  and  sufficiency  in  law 
dtilj  aflirmed  by  the  said  Senate  sitting  as  aforesaid,  more  than  one-third  of  the  Senators  of 
said  Senate,  sitting  as  afbresaid,  haying  by  their  yntes  so  declared,  to  wit,  twenty-seyen 
Senatonas  aforesaid,  and  said  twenty-seyen  Senators  haying  by  their  votes  declared  and 
^ifinned  their  opinion  to  be  that  said  plea  of  said  respondent  was  true  in  fact,  and  was  suffi- 
cient in  kw  to  prerent  the  Senate  sitting  as  aforesaid  from  taking  further  cognisance  of 
said  articles  of  impeachment. 

Wherefore  the  respondent  ayers  that  he  has  already  been  substantially  acquitted  by  the 
Senate  sitting  as  aforesaid  ;  and  that  he,  the  said  respondent,  is  not  bound  further  to  answer 
Mid  articles  of  impeachment ;  the  said  order  requiring  this  respondent  to  answer  over  not 
having  been  made  with  the  concurrence  of  two-thirds  of  the  said  Senators  sitting  as  aforesaid 
and  voting  upon  the  question  of  the  passage  of  said  order ;  and  said  order  having  been 
P^ued  with  tne  concurrence  only  of  less  than  two-thirds  of  the  said  Senators  sitting  as  afore- 
said aod  voting  on  the  question  of  making  and  passing  said  order,  the  said  order  ought  not 
to  hare  been  entered  of  record  as  an  order  of  said  court  of  impeachment  in  this  cause ;  and 
^  order  appearing  upon  the  whole  record  of  said  cause  to  be  null  and  void  as  an  order 
of  said  court. 

And  the  said  respondent  prays  the  court  now  here,  as  he  has  before  formally  moved 
said  court, to  vacate  said  order;  and  the  said  re.tpoadent  hereby  prays  said  court  that  be 
^7  he  hence  dismissed. 

WILLIAM  W.  BBLKf^AP. 

MATT.  H.  CARPENTER. 

J.  8.  BLACK, 

MONTGOMERY  BLAIR, 

Of  CoHUBtlfor  »aid  Reitpomdait. 

The  President  pro  tempore.  The  answer  will  be  filed. 
Mr.  Edmunds.  I  do  not  wish  that  answer  filed  until  there  shall  be 
cousideration  of  it.    I  object  to  its  being  filed  at  present. 
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Mr.  Manager  Lord.  I  rose  to  make  the  same  objection  that  the  Sen- 
ator has  made,  but  it  is  now  unnecessary.  I  ask  that  the  order  be  made 
which  I  send  to  the  desk. 

The  President  jjro  tempore.  The  order  submitted  by  the  managers 
will  be  read. 

The  Chief  Clerk  read  as  follows : 

Ordered^  Tbat  the  respondent,  W.  W.  Belknap,  shall  not  be  allowed  to  make  any  further 
plea  or  answer  to  the  articles  of  impeachment  preferred  ag^nst  him  on  the  part  of  the  House 
of  Representatives,  but  that  the  future  proceedings  prc^eed  as  upon  a  general  plea  of  not 
guilty. 

Mr.  Edmunds.  Mr.  President,  I  would  ask  the  Chair  whether  there 
is  an  application  on  the  part  of  the  respondent  for  subpoenas  for  certain 
witnesses  t 

The  President  pro  tempore.  The  Chair  does  notjinderstand  how 
that  is.  The  Chair  has  a  commnnication  bearing  on  tnat  subject  which 
he  will  lay  before  the  Senate.    The  Secretary  will  read  it 

The  Clerk  read  as  follows : 

Office  Secretary  Senate  UNrrED  States. 

Sir  :  On  the  14th  of  June  a  list  of  witnesses  to  be  summoned  on  the  part  of  William  W. 
Belknap  was  transmitted  to  this  office,  which  I  respectfully  lay  before  the  Senate  for  its 
action. 

w.  J.  Mcdonald, 

Chief  Clerk  Senate. 
Hon.  Thomas  W.  Ferry, 

President  of  the  Senate. 

Mr.  Edmunds.  What  is  the  application  !  I  do  not  care  for  a  list  of 
the  names,  but  the  number  of  names  and  the  application,  whatever  it  is. 

The  President  pro  tempore.  The  Secretary  will  read  the  accompany- 
in  p:  paper. 

The  Chief  Clerk  read  as  follows : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 
The  United  States 


.\ 


V8, 

William  W.  Belkkap 
Witnesses  on  the  part  of  the  respondent : 
[Here  follow  the  names.] 

Mr.  Ingalls.  How  many  of  them  are  there  t 

The  Chief  Clerk.  One  hundred  and  ninety-seven  or  one  hundred 
and  ninety-nine,  I  think. 

Mr.  Edmunds.  Mr.  President,  if  the  counsel  or  the  managers  do  not 
wish  to  be  heard  further  upon  any  of  the  topics  that  are  now  before  us, 
I  move  that  the  doors  be  closed  for  consideration  of  the  matters  sub- 
mitted. 

Mr.  Black.  Mr.  President,  we  offer  a  paper  asserting  our  legal  and 
constitutional  rights,  as  we  understand  them.  A  Senator  rises  and 
says  he  objects ;  a  manager  rises  and  says  he  objects.  Is  that  a  reason 
for  simply  throwing  it  under  the  table  t  Is  there  not  to  be  some  reason 
given  for  such  a  thing  as  that  f  What  is  to  be  done  with  this  t  Walk 
over  us  I  admit  yon  can,  if  a  majority  see  proper  to  do  so.  They  can 
do  as  they  please ;  they  can  order  it  to  be  thrown  under  the  table ;  but 
some  little  respect  ought  to  be  shown  a  man  who  is  struggling  for  his 
liberty  and  his  reputation 

Mr.  Edmunds.  I  call  the  counsel  to  order.  I  do  not  think  the  language 
that  he  is  addressing  to  the  Chair  is  fit  to  be  addressed  to  this  court. 

The  President  pro  tempore.  Counsel  will  use  language  which  is  proper 
and  decorous. 
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Mr.  Black.  If  I  am  out  of  order,  I  am  willing  to  submit.  What  shall 
I  do  to  ^et  into  order  t 

The  President  pro  tempore.  The  counsel  will  proceed,  using  proper 
language.  The  Chair  will  call  him  to  order  if  he  does  not  use  proper 
^poguage. 

Mr.  Black.  I  desire  that  this  paper  shall  be  filed.  After  full  and 
careful  consultation  with  my  colleagues  and  my  client,  we  have  con- 
cluded in  good  faith  that  it  is  our  duty  to  put  in  this  paper  or  some  other 
paper  which  will  disclose  our  reasons  for  declining  to  plead  further. 
The  p.iper  itself  is  not  only  respectful  to  the  Senate,  but  it  is  humble  to 
the  last  degree ;  and  either  it  ought  to  be  received  or  some  reason  should 
be  given  for  rejecting  it. 

Mr.  Edmunds.  If  by  unanimous  consent  I  can  say  one  word,  perhaps 
I  can  relieve  the  counsel.  My  objection  to  the  paper  was  not  with  a 
view  of  rejecting  it,  but  merely  of  holding  it  in  reaerve  until  the  Senate 
coald  consider  what  ought  to  be  done  about  it.  That,  perhaps,  may  re- 
lieve the  fear  of  the  counsel  that  he  is  not  going  to  have  it  considered. 

Mr.  Black.  Our  offer  to  file  it  is,  then,  to  be  put  on  record  t 

The  President  pro  tempore.  The  Chair  will  put  the  question  at  the 
proper  time.  The  objection  the  Chair  notes;  but  the  question  will  be 
Bubject  to  the  vote  of  the  Senate. 

Mr.  Black.  I  only  wish  to  have  it  noted  now  that  we  offer  it. 

The  President  pro  tempore.  That  has  already  been  stated  by  the 
coQDsel.    Do  counsel  desire  to  be  heard  further! 

Mr.  Blaib.  On  what  subject!  ' 

The  President  2>ro  tempore.  On  the  pending  proposition  of  the  man- 
agers. 

Mr.  Blair.  Is  that  a  motion  in  regard  to  this  paper? 

The  President  pro  tempore.  In  regard  to  the  trial.  The  Secretary 
will  report  the  proposition  submitted  by  Mr.  Manager  Lord. 

The  Chief  Clerk  read  as  follows : 

Ordered,  That  the  respondent,  W.  W.  Belknap,  shall  not  be  allowed  to  make  any  farther 
plea  or  answer  to  the  articles  of  impeachment  preferred  against  him  on  the  part  of  the  House 
of  Representatiyes,  bat  that  the  further  proceedings  proceed  as  upon  a  general  plea  of  not 

rniltjr. 

Mr.  Blair.  I  do  not  understand,  may  it  please  the  court,  that  any 
8Qch  order  as  that  is  necessary  under  the  existing  order  of  the  Senate. 
By  the  existing  order  of  the  Senate  we  were  given  until  this  day  to 
farther  answer,  and  we  have  openly  and  publicly  declared  that  we  do 
not  propose  to  make  any  answer,  but  to  stand  by  the  record  as  the  Sen- 
ate has  made  it.    Of  course  under  these  circumstances  we  expect 

Mr.  Kernan.  Will  counsel  allow  me  a  moment  f  I  supposed  that  the 
Buggestion  of  the  Senator  from  Vermont  was  that  if  the  counsel  desired 
to  give  any  reason  why  when  the  counsel  are  refusing  to  plead  further 
we  should  receive  this  paper,  they  should  do  so.  That  is  a  question  we 
shall  doubtless  have  to  decide  upon  the  objection ;  but  if  counsel  desire 
to  give  any  reas  on  why  the  court  should  permit  this  paper  to  be  filed, 
when  the  counsel  refuse  to  file  a  pleading,  let  them  give  it  to  us  now, 
^  that  will  be  a  question  that  we  are  to  consult  upon,  as  I  understand. 

Mr.  Blair.  My  learned  colleague  stated,  as  I  understand,  sufficiently 
our  reason  for  declining  to  file  any  further  answer  and  why  we  thought 
|t  proper  for  the  Senate  to  allow  us  to  put  the  paper  which  he  read  on 
its  records.  We  cannot  see  any  impropriety  in  afking  of  the  Senate 
that  liberty,  to  put  upon  the  files  of  this  trial,  in  a  formal  paper,  our 
views  of  the  effect  of  its  previous  action.  That  is  all  I  desire  to  say  on 
that  point. 
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Mr.  Manager  Lobd.  Mr.  Presideut  and  Senators,  the  objection  of  the 
managers  to  filing  this  paper  is  that  it  is  in  direct  contravention  of  the 
order  of  the  Senate,  as  we  view  it.  The  order  of  the  Senate  was  that 
on  this  day  the  respondent  should  plead  to  the  merits  or  that  the  case 
shonld  go  to  trial  as  upon  a  plea  of  not  guilty.  The  Senate  have  not 
forgotten  that  the  learned  counsel  who  makes  this  motion  stated  dis- 
tinctly in  this  tribunal  at  the  last  bearing  that  the  question  now  raised 
could  not  be  settled  until  the  final  determination  of  the  case,  for  it  is 
utterly  impossible  to  tell  at  this  time  what  the  organization  of  the  Senate 
will  be  then.  The  managers  then  said,  and  say  now,  tliat  on  this  point 
we  are  prepared  to  argue  the  question  at  a  proper  time,  but  it  seems  en- 
tirely premature  to  attempt  to  argue  it  now,  when  it  is  impossible,  as 
I  have  already  said,  to  tell  what  the  organization  of  the  Senate  will  be 
when  the  verdict  is  to  be  taken.  How  many  it  will  take  to  make  two- 
thirds  of  the  members  present  at  that  time  it  is  impossible  now  to  tell ; 
and  I  repeat  the  counsel  stated  emphatically  that  the  question  could  not 
be  determined  until  then.  He  now  comes  here,  declines  to  plead,  and  asks 
that  this  rather  extraordinary  paper  be  filed.  And  we  say  there  is  no 
precedent  for  filing  it,  there  is  no  reason  for  filing  it,  and  it  is  a  viola- 
tion of  the  order  of  the  Senate. 

It  is  suggested  by  an  associate  manager — and  I  was  about  to  state  it 
myself— that  if  the  Senate  should  decide  to  allow  this  paper  to  be  filed, 
then  we  desire  to  be  heard  on  the  question }  but,  deeming  it  entirely  im- 
proper at  this  time  to  file  it,  we  have  no  more  to  say  on  that  subject 
until  the  further  order  of  the  Senate. 

Mr.  Blaul  Mr.  President,  I  ask  the  Senate  to  indulge  me  in  one 
observation.  I  think  my  learned  friend,  the  chairman  of  the  managers, 
is  entirely  mistaken  in  supposing  that  we  conceded  at  any  time  that 
this  matter  could  not  be  disposed  of  until  the  final  heanng  of  this  cause. 
We  have  not  taken  any  such  position  as  that.  On  the  contrary,  this 
paper  itself  takes  the  position,  which  we  took  in  a  paper  heretofore  pre- 
sented but  not  noticed,  that,  the  so-called  question  of  jurisdiction  having 
been  raised  by  our  special  plea  in  bar — for  that  is  what  it  was ;  nothing 
more,  nothing  less — it  required  the  .same  vote  to  overrule  it  that  it  re- 
quires to  overrule  the  plea  to  the  merits  in  form,  or  not  guilty.  We 
wish  a  formal  paper  on  the  records  of  this  body  showing  to  the  Senate 
and  to  the  country  the  position  and  attitude  we  take  upon  that  subject, 
and  we  think  that  now  is  the  proper  time.  Of  course,  we  do  not  say 
that  we  stand  here  to  prevent  the  Senate  from  proceeding  to  the  trial  of 
the  facts.  We  cannot  do  that,  because  they  have  already  said — and  we 
take  it  that  what  they  have  said  they  mean — that,  if  we  do  not  on  this 
occasion  file  a  plea  to  the  merits  of  this  case,  they  would  proceed  and  put 
in  a  plea  of  the  general  issue  for  us  themselves;  and  we  expect  that  now, 
as  my  colleague  has  said  to  you.  All  we  ask  is  that  this  paper,  which 
states  formally  the  attitude  that  we  hold  and  shall  claim  to  hold  to  the 
end  of  this  trial,  shall  be  noted  on  the  records  of  this  body.  I  think 
that  any  impartial  tribunal  would  grant  us  that  liberty  of  claiming  the 
light  to  argue  as  matter  of  law  that  this  court  has  already  decided  this 
question  in  its  action  upon  the  special  plea  heretofore  put  in.  I  do  not 
call  for  any  argument  from  the  managers  now  or  at  any  time  hereafter 
(if  they  choose  to  pretermit  it)  upon  this  question. 

Mr.  Manager  Lord.  The  managers  ask  to  substitute  the  order  which 
I  now  submit  in  pla^^  of  the  one  handed  up  before. 

The  President  j>ro  tempore.  The  substituted  order  will  be  read. 

The  Chief  Clerk  read  as  follows : 
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Orderti,  That  W.  W.  Belknap  having  made  default  to  plead  or  answer  to  the  oierits  within 
the  tiooe  fixed  by  the  order  of  the  Senate,  the  trial  proceed  as  apon  a  plea  of  not  g^iltv.  in 
porsuanoe  of  the  former  order. 

Mr.  Dawes.  Mr.  President,  is  there  any  motion  pending  to  rescind  or 
modify  the  existing  order  of  the  Senate  f 

The  Pbssibent  j>ro  tempore.  There  is  not. 

Mr.  Dawks,  Why,  then,  should  not  the  Senate  proceed  to  execute  its 
own  order  t 

The  Pabsidbnt  pro  tempore.  There  are  two  questions  pending  before 
the  Senate,  the  Ohair  would  remark  to  the  Senator  from  Massachusetts. 
One  qaestion  is  on  allowini:  the  paper  sabmitted  by  the  counsel  for  the 
aoeosed  to  be  filed;  the  other  is  the  proposition  on  the  part  of  the 
laanagers. 

Mr.  Whyts.  I  ask  that  the  paper  pro|M>sed  by  the  oounsel  for  re- 
spondent be  read  by  the  Secretary.  We  did  not  hear  it  fully  in  this  part 
of  Uie  Chamber. 

The  PBBSiPfiNT  pro  tempore.  The  Secretary  will  read  the  paper  sub- 
mitted by  the  oounsel  for  the  accused. 

Mr.  Bdkunbs.  Before  that  is  read,  as  it  is  suggested  that  there  is  no 
quoram  present,  I  ask  that  the  Chair  ascertain  whether  that  is  so.  We 
ought  not  to  proceed  without  a  quorum. 

Tbe  PBESiDBiiT  j»ro  tempore.  The  Secretary  will  count  the  Senate. 

The  Chief  Clerk  proceeded  to  count  the  Senators  present. 

The  Vresidest  pro  tempore.  Twenty-nine  Senators  are  present ;  not 
a  quorum. 

Mr.  Edmunds.  I  move  that  the  Sergeant-at- Arms  be  directed  to  request 
the  8ttendanc3  of  absentees,  so  that  we  may  see  whether  we  can  get  a 
qaomm. 

The  motion  was  agreed  to. 

The  President  j)ro  tempore.  The  SergeautatArms  will  execute  the 
order  the  Senate. 

Five  minutes  having  elapsed, 

Mr.  Edmunds.  It  is  evident  that  there  is  no  quorum  in  the  building, 
and  it  is  doubtful  if  there  be  one  in  town.  I  move,  therefore,  that  the 
court  adjourn,  which  is  all  I  can  move,  there  being  no  quorum. 

Mr.  Allison.  I  ask  when  t    To  what  time  f 

Mr.  Edmunds.  The  only  thing  we  can  now  do  cnder  the  rules  is  to 
adjourn  until  to-morrow  at  twelve  o'clock. 

ThePB£SiD£NT  pro  tempore.  No  business  can  be  transacted  until  there 
be  a  quorum. 

Mr.  Allison.  Then  the  adjournment  will  be  until  to-morrow  at  twelve 
a'clock. 

The  President  2i>*o  tempore.  It  will  be.  The  Senator  from  Vermont 
moves  that  the  Senate  sitting  for  the  trial  of  the  impeachment  do  now 
adjourn. 

The  motion  was  agreed  to ;  and  (at  twelve  o'clock  and  fifty-one  minutes 
p.  m.)  the  Senate  sitting  for  the  trial  of  the  im|)eachment  adjourned  until 
to  morrow  at  twelve  o'clock  m. 


Saturday,  June  17, 1S76. 

Tbe  President  pro  tempore  having  announced  the  arrival  of  the  hour 
fixed,  the  Senate  proceeded  to  the  trial  of  the  impeachment  of  William 
W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  SergeantatArms. 
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Messrs.  Lord,  Lynde,  McMahon,  and  Jenks,  of  the  managers,  appeared 
^nd  were  conducted  to  the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair  and  Black. 

The  Chief  Clerk  read  the  journal  of  yesterday's  proceedings  of  the 
Senate  sitting  for  the  trial  of  the  impeachment  of  William  W.  Belknap. 

The  President  pro  tempore.  The  Senate  is  now  ready  to  proceed  with 
the  trial.  The  question  now  pending  is.  Shall  the  paper  submitted  by 
the  accused  through  his  counsel  be  filed  in  the  proceedings  of  the  trial  f 

Mr.  Black.  Mr.  President,  I  presume  it  is  in  order  for  me  to  make 
the  motion  which  I  am  about  to  make  now.  I  am  satisfied,  so  is  my  •ol- 
ieague,  so  is  my  client,  that  it  is  outside  of  the  limits  of  physical  possi- 
bility for  this  cause  to  be  tried  in  this  weather.  Besides,  a  large  num- 
ber of  our  witnesses  are  so  far  away  as  to  make  it  nearly  impossible  now 
to  get  them  here  by  the  6th  of  July.  Some  of  them  perhaps  cannot  be 
got  by  that  time,  nor  for  some  time  afterward.  But  there  are  reasons 
which  must  be  obvious  to  members  of  the  Senate  and  which  I  think  will 
be  appreciated  and  understood  by  the  managers  of  the  House,  which 
require  that  the  trial  of  this  cause  should  be  postponed  to  about  the 
middle  of  November.  These  reasons  we  have  known  and  understood 
very  well  ourselves,  and  we  have  repeatedly  acted  upon  them,  but  with- 
out giving  a  very  full  explanation  of  them.  I  think  they  are  known  to 
the  managers,  ought  to  be  known  to  the  House,  and  probably  ai*e  under- 
stood by  the  Senate. 

I  appeal  to  the  House  through  its  managers  to  say  whether  they  have 
any  desire  to  press  this  cause  to  a  trial  upon  the  Gth  of  July.  If  they 
have  any  such  desire,  then  I  hope  they  will  say  so;  and,  if  they  consent 
to  it,  if  it  is  found  to  be  more  convenient  for  the  House  and  its  man- 
agers as  well  as  more  likely  to  result  in  justice  to  the  accused  party, 
we  will  appeal  to  the  Senate  with  very  considerable  confidence  that  what 
we  both  desire  will  be  acceded  to  by  the  court. 

I  therefore  now  move,  merely  for  the  purpose  of  testing  the  question, 
that  this  cause  be  continued  until  some  day  in  the  month  of  November. 

The  President  j>ro  tempore.  The  Secretary  will  reduce  the  motion  to 
writing.    [A  pause.]    The  Secretary  will  report  the  motion. 

The  Chief  Clerk  read  as  follows : 

Ordered,  That  this  cause  bo  now  cou tinned  until  some  convenient  daj  in  the  month  of 
November. 

The  President  pro  tempore.  The  Senate  will  now  hear  the  managers. 

Mr.  Manager  Lord.  I  think  some  day  had  better  be  named  in  the 
proposed  order,  but  that  can  be  done  hereafter. 

Mr.  President  and  Senators,  under  circumstances  which  I  need  not  now 
here  detail,  surrounding  this  case,  the  managers  have  concluded  to  ask 
leave  on  this  motion  to  consult  with  the  House.  I  will  say  now  that, 
whatever  the  conference  with  the  House  may  result  in  and  whatever  the 
determination  of  the  Senate  may  be,  we  desire  that  the  question  of  filing 
this  paper  shall  be  disposed  of  when  there  is  a  quorum ;  but,  on  the 
question  of  postponement  under  all  the  circumstances  in  which  we  find 
ourselves  placed  and  the  case  placed,  we  desire  leave  to  confer  with  the 
House. 

Mr.  Edmunds.  I  move  that  the  court  adjourn,  which  will  be,  of  course, 
until  Monday  at  twelve  o'clock. 

The  question  being  put,  there  were  on  a  division — ayes  20,  noes  14; 
no  quorum  voting. 

Mr.  Sherman.  I  should  like  to  have  the  yeas  and  nays,  in  order  to 
ascertain  whether  there  is  a  quorum  or  not  I  think  there  are  Senators 
here  not  voting.    I  call  for  the  yeas  and  nays. 
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The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas  20, 
liayslS;  as  follows: 

Teas— Messrs.  Allison,  Booth,  Christiancy,  Cragin,  Dawes,  Edmunds,  Forry,  Frolin|rhuy- 
*«n,  Hamilton,  Howe,  Infifalls,  Key,  Morrill  of  Maine,  Morrill  of  Vermont,  Oglesby,  Paddock, 
Spwicer,Wadleigh,  Windom,snd  Wright— 80. 

Kats— Messrs.  Bogy,  Cockrell,  Conkling,  Davis,  Eaton,  Johnston,  McCreery,  Maxey, 
Morton,  Kandolph,  Ransom,  Robertson,  Sherman,  Thurman,  and  Whyte — 15. 

Not  Voting — ^Messrs.  Alcorn,  Anthony,  Barnnm,  Bayard,  Bontwell,  Bruce,  Bumside, 
Cameron  of  Pennsylvania,  Cameron  of  Wisconsin,  Capert^fti,  Clayton,  Conover,  Cooper, 
I^ci^it,  Dorsey,  Gokithwaite,  Gordon,  Hamlin,  Harvey,  Hitchcock,  Jones  of  Florida,  Jones  of 
Neradt,  Kelly,  Keman,  Logan,  McDonald,  McMillan,  Merrimon,  Mitchell,  Norwood,  Patter- 
son, Sargent,  Saalsbury,  Sharon,  Stevenson,  Wallace,  West,  and  Withers— 3d. 

So  the  motion  was  agreed  to;  and  the  court  adjourned  until  Monday, 
Jnne  19,  at  twelve  o'clock  m. 


Monday,  June  19, 1876. 

The  Peesidbkt  pro  ie^npore  liaviug  announced  the  arrival  of  the  hour 
ixed,  the  Senate  proceeded  to  the  trial  of  the  impeachment  of  William 
W.  Belknap,  late  Secretary  of  War. 

The  Qsnal  proclamation  was  made  by  the  Sergeant-at-Arms. 

Messrs.  Lord,  Lynde,  McMahon,  Jenks,  Lapham,  and  Hoar,  of  the 
maDagers,  appeared  and  were  conducted  to  the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Mr.  Blair. 

The  Pbestoent  pro  tempore.  The  House  of  Kepresentatives  will  be 
notified  as  usual. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sitting 

for  the  trial  of  the  impeachment  of  William  W.  Belknap  on  Saturday 

last 

The  pRESTOBNT  pro  tempore.  The  Senate  is  now  ready  to  proceed  with 
the  trial.    The  Secretary  will  report  the  pending  motion. 
The  Secretary  read  as  follows : 

^  Ordered^  That  this  cause  be  now  continued  until  some  convenient  day  in  the  month  of 
November  next 

Mr.  Manager  Lord.  Mr.  President,  in  regard  to  the  application  of  the 
defendant  to  adjourn  the  trial  to  November  next,  the  managers  have  re- 
ported to  the  House  the  proceedings  in  the  court  of  impeachment  on 
Saturday  last;  the  House  has  taken  no  action  in  the  premises;  auA 
the  managers  therefore  leave  the  question  of  such  postponement  with 
the  court. 

The  Pbesident  j>ro  tempore.  The  pending  question  is  on  the  motion 
submitted  by  the  counsel  for  the  accused.  The  Secretary  will  again 
report  the  motion. 

The  Secretary  read  as  follows : 

Mere</,  That  this  cause  be  now  continued  until  some  convenient  day  in  the  month  of 
Norember  next 

Mr.  Ingalls.  Mr.  President,  I  should  like  to  hear  from  the  managers 
upon  the  question  of  the  power  of  the  Senate  to  sit  in  trial  when  the 
House  of  Bepresentatives  is  not  in  session. 

Hr.  Manager  Lord.  Perhaps,  Mr.  President,  it  will  be  sufficient  for 
tbe  managers  to  say  in  that  regard  that  the  managers  are  not  agreed  on 
that  question.  Some  of  us  have  a  very  fixed  opinion  one  way,  and  other 
managers  seem  to  have  as  fixed  an  opinion  the  other  way;  and,  not 
being  agreed  among  ourselves,  we  perhaps  ought  not  to  discuss  the 
qoestion  until  we  can  come  to  some  agreement. 

I  will  say  further,  Mr.  President  and  Senators,  that  the  question 
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which  is  presented  bj  the  Senator  has  not  been  fully  considered  by  the 
managers ;  it  has  not  been  very  much  discassed  by  them;  but  it  has 
been  sufficiently  discassed  to  enable  us  to  see  that  there  is  this  dif- 
ference of  opinion.  I  think  myself  that  when  the  question  is  fnlly  dis* 
cnssed  by  the  managers  they  will  come  to  a  conclusion  on  the  subject 
unanimously;  but  perhaps  one  differing  with  me  might  think  we  should 
come  unanimously  to  a  different  conclusion  from  that  which  I  enter- 
tain. I  will  say  for  myself  that  I  have  no  doubt  of  the  power  of  this 
eourt  to  sit  as  a  court  of  impeachment  alter  the  adjourn ment  of  tlie 
Congress. 

Mr.  Sherman.  What  is  the  date  fixed  in  the  order  proposed  ? 

Mr.  West.  A  '^convenient  day.'' 

The  Pbesident  2)ro  tempore.  No  specific  date  is  fixed  in  the  motion. 

Mr.  Sherman.  If  the  motion  is  to  be  put  to  the  Senate,  I  desire  to 
have  a  day  fixed. 

The  order  was  again  read. 

Mr.  Sherman.  Is  the  order  open  to  amendment! 

Mr.  Manager  Lord.  Mr.  President,  allow  me  one  moment.  I  ougbt 
to  say  in  regard  to  the  opinion  which  I  have  expressed,  that  I  predicate 
that  opinion  upon  the  action  of  both  the  houses.  I  think  that  in  order 
to  authorize  the  sitting  of  this  court  beyond  all  question  either  tlie 
House  or  the  Congress  should  vote  to  empower  t^e  managers  to  appear 
before  this  court  in  the  recess  or  absence  of  the  House. 

Mr.  Sher^ian.  I  move  that  the  galleries  be  cleared  so  that  the  Senate 
may  consult  on  this  question. 

The  motion  was  agreed  to. 

Mr.  Manager  Lord.  Mr.  President,  may  1  say  one  other  word  before 
the  result  of  the  motion  is  announced  1  I  ought  to  say,  in  furtherance 
of  the  view  which  I  have  presented,  that  the  question  has  been  settled 
in  the  State  of  Kew  York,  the  State  in  which  1  reside,  and  I,  of  course, 
would  naturally  be  influenced  somewhat  by  the  decision.  In  the  case 
of  Judge  Barnard  the  trial  was  had  at  Saratoga  after  the  adjournment 
of  the  legislature;  and  in  the  recent  impeachment  trial  in  Virginia  the 
same  course  was  taken :  the  impeachment.was  not  tried  until  after  the 
adjournment  of  the  legislature.  I  am  also  reminded  that  as  far  back 
as  1853,  when  Mr.  Mather,  a  canal  commissioner,  was  impeached  in  New 
York,  he  was  tried  after  the  legislature  adjourned.  In  regard  to  the 
English  authorities,  they  seem  on  the  whole  to  warrant  tlie  proposition 
that  the  House  of  Lords  may  proceed  as  a  court  of  impeachment  after 
the  adjournment  of  the  Parliament. 

The  President  pro  tempore.  The  Sergeant-at  Arms  will  dear  the  gal- 
leries and  close  the  doors. 

Mr.  Howe.  I  move  to  reconsider  the  vote  ordering  the  clearing  of  the 
galleries. 

Several  Senators.  O,  no;  let  us  settle  it 

Mr.  Howe.  Let  us  settle  it  in  open  session.  I  ask  for  the  yeas  and 
nays. 

Mr.  Sherman.  Let  the  order  be  executed  first. 

Mr.  Howe.  Why  sot 

Mr.  Sherman.  After  the  order  is  made  we  cannot  proceed  to  d«o  any- 
thing until  the  order  is  executed. 

Mr.  CoNKLiNG.  Can  we  not  reconsider  it  f 

Mr.  Sherman.  The  order  should  first  be  executed.  The  order  can 
only  be  suspended  by  the  Senate,  not  by  a  single  Senator. 

The  President  pro  tempore.  The  motion  to  reconsider  is  in  orddr,  and 
the  Chair  was  about  putting  the  question  pending  the  clearing  of  the 
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galleries.  If  the  Senate  concars  in  tbe  motion  to  reconsider,  it  arrests 
the  order  to  clear  the  galleries.  The  Senator  from  Wisconsin  moves 
that  the  vote  by  which  the  Senate  ordered  the  galleries  to  be  cleared  be 
reconsidered,  upon  which  the  yeas  and  nays  have  been  asked. 

Mr.  THUB3IAN.  If  we  have  an  open  session,  there  can  be  no  debate 
unless  the  rules  are  suspended. 

Mr.  GoNEXENG.  If  we  are  consulting  it  is  not  so.  The  rnle  says  that 
Senators  may  be  heard  when  consultations  take  place:  but  it  does  not 
say  that  the  galleries  must  be  cleared  in  case  of  consultation. 

Mr.  Thubman.  I  ask  that  the  rule  be  read. 

Mr.  CosKLJSQ.  This  is  an  open  consultation  that  is  proposed. 

Mr.  Thubman.  I  have  no  objection,  if  that  is  understood  ;*bat  the  rule 
is  as  I  have  stated.    I  ask  that  the  rule  be  read. 

The  Chief  Clerk  read  from  Bule  23,  as  follows : 

Alltlie  ordere  and  decUions  shaU  be  made  and  had  bjyeas  and  naja,  which  shall  be  en- 
tered on  the  record,  and  without  debate,  subject,  however,  to  the  operation  of  Role  6,  ex- 
cept when  the  dpors  shall  be  closed  for  deliberation,  and  in  that  case  no  member  shall  speak 
more  than  once  on  one  question  and  for  not  more  than  ten  minntes  on  an  interlocutory  qnee- 
tion,  and  for  not  more  tnan  fifteen  minutes  on  the  final  question,  unless  by  consent  of  the 
Senate,  to  be  bad  without  debate ;  but  a  motion  to  adjourn  may  be  decided  without  the  yeas 
and  nays  unless  they  be  demanded  by  one-fifth  of  the  members  present. 

The  President  pro  tempore.  There  cannot  be  any  debate  in  open 
session  unless  the  rnle  be  suspended. 

Mr.  Sherman.  I  think  the  motion  to  reconsider  had  better  be  with- 
drawn. 

Mr.  Sargent.  I  suggest  that  the  order  should  be  executed.  The 
doors  are  neither  open  nor  closed  now.    They  had  better  be  closed. 

The  President  pro  tempore.  The  Senator  from  Wisconsin  has  moved 
to  reconsider  the  vote  by  which  the  Senate  ordered  the  galleries  to  be 
cleared,  on  which  the  yeas  and  nays  have  been  ordered.  The  Secretary 
will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas  19,  nays 
24;  as  follows: 

Yeas — Messrs.  Alcorn,  Booth,  Cockrell,  Conkling,  Dawes,  Eaton,  Ferry,  Hamilton,  Hnwe, 
Johnston,  Jones  of  Florida,  Reman,  Norwood,  Biandolph,  Ransom,  Wallace,  West,  Win- 
Uom,  and  Withers— 19. 

Nats — ^Messrs.  Allison,  Bogy,  Caperton,  Clayton,  Davis,  Edmnnds,  Frelingbavsen,  In- 

Sklls,  Kelly,    Key,   Logan,  McCreery,  Mazey,   Morrill  of  Maine,  Morrill  of  Vermont, 
orton,  Paddock,   Robertson,   Sargent,  Sherman,  Stevenson,  Tharman,  Wadleigh,  and 
Wright— 24. 

Not  Yotikg — Messrs.  Anthony,  Bamum,  Bayard,  Bontwell,  Bmce,  Bamside,  Cameron 
of  Pennsylvania,  Cameron  of  Wisconsin,  Christiancy,  Conover,  Cooper,  Cragin,  Deanis, 
Dorsey,  Uoldthwaite,  Gordon,  Hamlin,  Harvey,  Hitchcock,  Jones  of  Nevada,  McDonald, 
McMillan,  Merrimon,  Mitchell,  Oglesby,  Patterson,  Saolsbory,  Sharon,  Spencer,  and 
Whjte— 30. 

The  President  pro  tempore.  The  Senate  refuses  to  reconsider  its 
order.    The  galleries  will  be  cleared  and  tbe  doors  closed. 

The  Senate  thereupon  proceeded  to  deliberate. 

The  floor  and  galleries  having  been  cleared  and  the  doors  closed, 

The  Senate  proceeded  to  consider  the  order  submitted  by  the  counvsel 
for  the  respondent. 

On  motion  of  Mr.  Thurman,  it  was — 

Ordered,  Tluit  the  application  |of  the  respondent  for  postponement  of  the  time  for  pro- 
ceeding with  trial  be  overruled. 

On  motion  of  Mr.  Edmunds,  the  Senate  proceeded  to  consider  the 
question  of  filing  the  paper  read  on  the  IGth  instant  by  Mr.  Black,  of 
counsel  for  tbe  respondent,  assigning  the  reasons  why  the  respondent 
declines  to  answer  the  merits  of  the  articles  of  impeachment  as  required 
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by  the  order  of  the  Senate  adopted  on  the  6th  instant ;  which  pai>er 
Mr.  Black  had  requested  to  have  placed  on  file. 
Mr.  Shbbman  sabmitted  the  following  order  for  consideration : 

Ordered^  That  the  paper  presetited  bj  the  defeDdant  on  the  1  Gth  instant  be  filed  in  this  cause ; 
and  the  defendant  having:  failed  to  answer  to  the  merits  within  ten  days  allowed  bj  the  order 
of  the  Senate  of  the  6th  instant,  the  trial  shall  proceed  on  the  6th  of  Jalj  next  as  npon  a 
plea  of  not  g^oiltj. 

Mr.  Thurman  moved  to  amend  the  order  of  Mr.  Sherman  by  insert- 
ing after  the  word  *'  be  ^  and  before  "  filed  ^  the  word  **  not.^ 

Mr.  Thurman  called  for  the  yeas  and  nays,  and  they  were  ordered  •, 
and  being  taken,  resulted — yeas  24,  nays  24;  as  follows : 

Yeas — Messrs.  Bog^y,  Caperton,  Cockrell,  Davis,  Edmnnds,  Goldthwaite,  Hamilton, 
Johnston,  Kelly,  Keman,  Key,  McCreery,  Maxey,  Morrill  of  Maine,  Morton,  Norwood,  Ran- 
dolph, Robertson,  Saalsbuiy,  Stevenson,  Thurman,  Wadleigh,  Wallace,  and  Withers — ^24. 

Nays— Messrs.  Alcorn,  Allison,  Booth,  Chrlstiancy,  Conklin^,  Crag^n,  Dawes,  Eaton, 
Ferrv,  Freling^hnysen,  Howe,  Ing^alls,  Jones  of  Florida,  Jones  of  Nevada,  Logman,  Ogleaby, 
Padaock,  Patterson,  Ransom,  Sargent,  Sherman,  West,  Windom,  and  Wright— 24. 

Not  Votimg — Messrs.  Anthony,  Bamnm,  Bayard,  Boutwell,  Brace,  Bamside,  Cameron 
of  Pennsylvania,  Cameron  of  Wisconsin,  Clayton,  Conover,  Cooper,  Dennis,  Dorsey,  Gor- 
don, Hamlin,  Harvey,  Hitchcock,  McDonald,  McMillan,  Merrimon,  Mitchell,  Morrill  of  Ver- 
mont, Sharon,  Spencer,  and  Wbyte— 25. 

So  the  amendment  was  not  agreed  to. 

The  question  recurring  on  the  order  proposed  by  Mr.  Sherman, 
Mr.  Howe  demanded  a  division  of  the  order ;  and  the  question  be- 
ing stated  to  be  on  the  first  clause  thereof,  namely — 

Ordered,  That  the  paper  presented  by  the  defendant  on  the  16th  instant  be  filed  iu  this 
cause, 

Mr.  Howe  called  for  the  yeas  and  nays,  and  they  were  ordered ;  and 
being  taken,  resulted — yeas  26,  nays  24 ;  as  follows : 

Teas — Messrs.  Alcorn,  Allison,  Christiancy,  Clayton,  Conklin^,  Cragin,  Dawes,  Eaton. 
Ferry,  Frelinghnysen,  Goldthwaite,  Hamlin,  Howe,  Ingalls,  Jones  of  Florida,  Jones  of 
Neyada,  Logan,  Oglesby,  Paddock,  Patterson^  Ransom,  Sargent,  Sherman,  West,  Windom, 
and  Wright— 26. 

Nays — Messrs.  Bogy,  Booth,  Caperton,  Cockrell,  Daris,  Edmunds,  Hamilton,  Johnston, 
Kelly,  Keman,  Key,  McCreery,  Maxey,  Morrill  of  Vermont,  Morton,  Norwood,  Randolph, 
Robertson,  Saulsbury,  Sterenson,  Thurman,  Wadleigh,  Wallace,  and  Withers — ^24. 

Not  Voting — Messrs.  Anthony,  Bamum,  Bayard,  Boutwell,  Bruce,  Burnside,  Cameron  of 
Pennsylyania,  Cameron  of  Wisconsin,  Conorer,  Cooner,  Dennis,  Dorsey,  Gordon,  Harrey, 
Hitchcock,  McDonald,  McMillan,  Merrimon,  Mitchell,  Morrill  of  Maine,  Sharon,  Spencer, 
and  Whyte— 23. 

So  it  was — 

Ordered,  That  the  paper  presented  by  the  defeiulaiit  on  the  IGth  instant  be  filed  in  this 
caase. 

Which  paper  is  in  the  following  words : 

In  the  Senate  of  the  United  States  sitting  as  a  court  of  impeachment. 
The  United  States  of  America 

William  W.  Belknap. 

And  now,  to  wit,  this  16th  day  of  June,  1876,  the  said  William  W.  Belknap  comes  into 
court,  and  being  called  upon  to  plead  further  to  the  said  articles  of  impeachment,  doth  most 
humbly  and  with  profoundest  respect  represent  and  show  to  this  honorable  court  that  on  the 
17th  day  of  April  last  past  he  did  plead  to  the  said  articles  of  impeachment,  and  in  his  said 
plea  did  allege  that  at  the  time  wnen  the  House  of  Representatives  of  the  United  States 
ordered  the  said  impeachment,  and  at  the  time  when  the  said  articles  of  impeachment  were 
exhibited  at  the  bar  of  the  Senate  against  him,  the  said  Belknap,  he,  the  said  Belknap,  was 
and  ever  thereafter  had  been  not  a  public  officer  of  the  United  States,  but  a  private  citiien  of 
the  United  States  and  of  the  State  of  Iowa ;  and  that  the  plea  aforesaid  and  all  the  matters 
and  things  therein  contained  were  by  him,  said  Belknap,  fully  verified  by  proofs,  namelv,  by 
admissions  of  the  said  House  of  Representatives  before  said  court ;  and  the  said  Belknap 
further  represents  and  shows  to  the  court  here  that  the  truth  and  sufficiency  of  the  plea 
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plesded  by  him  as  aforesaid  were  ibereupon  debated  hy  tbe  maosgerH  of  the  said  House  of 
RepresentstiTes  and  tbe  counsel  of  tbis  respoDdent,  aod  tbereupon  submitted  to  tbis  court 
foi  its  determination  and  judgment  tbereon ;  snd  tbat  such  proceeding^  were  tbereupon  had 
io  tb»  court  on  that  behalf  in  this  cause ;  that  afferward,  to  wit.  on  tbe  29tb  daj  of  May 
Isst  past,  the  members  of  this  court,  to  wit,  the  Senators  of  the  United  States  sitting  as  a 
court  of  impeachment,  as  aforesaid,  did  severally  deliver  their  several  judgments,  opinions, 
and  votes  on  the  truth  and  sufficiency  in  law  of  the  said  plea,  when  and  whereby  it  was 
madct  duly  to  appear  that  only  thirty-seven  Senators  concurred  in  pronouncing  said  plea  in- 
soffident  or  untrue ;  whereas  twenty-nine  Senators  sitting  in  said  court,  by  their  opinicns 
snd  votes,  affirmed  and  declared  their  opinion  to  be  tbat  said  plea  was  sufficient  in  law  and 
true  in  point  of  law ;  so  that  the  said  Belknap  in  fact  saith  that,  on  the  day  and  year  last 
aforesaid,  twenty-nine  Senators  sitting  in  said  court  declared  therein  tbat  the  said  Belknap 
having  ceased  to  be  a  public  officer  of  the  United  States  by  reason  of  bis  resignation  of  the 
office  of  Secretary  of  War  of  the  United  States  before  proceedings  in  impeachment  were 
commenced  against  him  by  the  House  of  Bepresentatives  of  the  United  States,  the  Senate 
cannot  take  jurisdicti<m  of  this  6ause ;  and  that  seven  Senators  did  not  vote  upon  said  ques- 
tion, and  only  thirty-seven  Senators,  by  their  votes,  declared  their  opinion  to  be  that  the 
Senate  could  take  jurisdiction  of  said  cause.  And  afterward  thirtv-seven  Senators  sitting  in 
Mid  eonrt,  and  no  more,  concurred  in  a  resolution  declaring  that  '*  in  tbe  opinion  of  the  Sen- 
ate William  W.  Belknap  is  amenable  to  trial  on  impeachment  for  acts  done  as  Secretary  of 
War,  notwithstanding  his  resignation  of  said  office, "  and  that  twenty-nine  of  said  Senators 
sittiB|^  in  said  conrt,  oy  their  votes,  affirmed  and  declared  their  opinion  to  be  to  the  contrary 
thereof.  And  afterward,  on  tbe  day  and  year  last  aforesaid,  it  was  proposed  in  said  court 
that  tbe  President  vro  tempore  of  the  said  Senate  should  declare  tbe  iudgment  of  the  said 
Senate  sitting  as  aforesaid  to  be  that  said  plea  of  said  respondent  should  be  held  for  naught, 
aod  a  vote  was  taken  upon  said  proposition  ;  and,  as  said  vote  showed,  two-thirds  of  the 
said  Senators  present  did  not  concur  therein ;  but,  on  the  contrary  thereof,  only  thirty-six 
Sraators  did  concur  therein,  and  twenty-seven  Senators  then  and  there  present,  and  voting 
on  said  proposition,  did  by  their  votes  dissent  irom  and  vote  against  said  proposition.  All 
of  which  appears  more  fully  and  at  Ivge  upon  the  record  of  tbis  court  in  this  cause,  to  which 
record  be,  said  Belknap,  prays  leave  to  refer. 

Therefore  the  said  Belknap,  referring  to  tbe  Constitution  of  the  United  States,  article  1, 
section  3,  clause  6,  which  provides  that  '*  no  person  shall  be  convicted  without  tbe%oncur- 
rcDce  of  two- thirds  of  the  members  present,*'  (meaning  on  trial  on  impeachment,)  avers  that 
his  said  plea  has  not  been  overruled  or  held  for  nau^^bt  by  the  Senate  sitting  as  aforesaid,  no 
nich  jodgment  having  been  concurred  in  bv  two-tbirds  of  the  Senators  sitting  in  said  court 
and  ToUng  thereon ;  but,  on  the  contrarv  thereof,  as  the  vote  aforesaid  fully  shows,  the  said 
plea  of  tbe  said  respondent  was  sustained,  and  its  truth  in  fact  and  sufficiency  in  law  duly 
sffinoed  by  the  said  Senate  sitting  as  aforesaid,  more  than  one-third  of  tbe  Senators  of  said 
Senate,  sitting  as  aforesaid,  having  by  their  votes  so  declared,  to  wit,  twenty-seven  Senators 
M  aforesaid,  and  said  twenty-seven  Senators  having  by  their  votes  declared  and  affirmed 
th«r  opiniofi  to  be  that  said  plea  of  said  respondent  was  true  in  fact,  and  was  sufficient  in 
Iftw  to  prevent  the  Senate  sitting  as  aforesaid  from  taking  further  cogpiixance  of  said  articles 
of  impeachment. 

Wherefore  tbe  respondent  avers  that  he  has  already  been  substantially  acquitted  by  the 
Senate  sitting  as  aforesaid  *,  and  that  be,  the  said  respondent,  is  not  bouna  further  to  answer 
sAid  articles  of  impeachment ;  the  said  order  requinng  tbis  respondent  to  answer  over  not 
ittving  been  made  with  the  concurrence  of  two-tnirds  of  the  said  Senators  sitting  as  afore- 
said aod  voting  upon  the  question  of  the  passage  of  said  order;  and  said  order  having  been 
PMwd  wittf  the  concurrence  only  of  less  tnan  two-thirds  of  the  said  Senators  sitting  as  afore- 
said, and  voting  on  the  question  of  making  and  passing  said  order,  the  said  order  ought  not 
to  have  been  entered  of  record  as  an  order  of  saia  court  of  impeachment  in  tbis  cause;  and 
said  order  appearing  upon  tbe  whole  record  of  said  cause  to  be  null  and  void  as  an  order  of 
Mid  court. 

And  tbe  said  respondent  prays  tbe  court  now  here,  as  he  has  before  formally  moved  said 
court,  to  vacate  said  order ;  and  the  said  respondent  hereby  prays  said  court  that  he  may  be 
hence  dismissed. 

WILLIAM  W.  BELKNAP. 

MATT.  H.  CARPENTER, 
J.  S.  BLACK, 
MONTGOMERY  BLAIR, 
Of  Counad  for  said  Respondent, 

The  qoestion  recairiDg  od  tbe  last  clanse  of  the  order  of  Mr.  Sher- 
man, namely — 

And  the  defendant  having  failed  to  answer  to  the  merits  within  ten  days  allowed  by  tbe 
order  of  the  Senate  of  the  6th  instant,  tbe  trial  shall  proceed  on  tbe  6tb  of  July  next  as  upon 
»  plea  of  not  guilty— 
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Mr.  Allison  moved  to  amend  by  striking  out  *'  6th  of  July  ^  and  in 
lieu  thereof  inserting  "  19th  of  November." 

Mr.  Christiancy  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — yeas  9,  nays  37 ;  as  follows : 

Yeas — Messrs.  Allison,  Christiancy,  Clayton,  Jones  of  Nerada,  Logan,  Morrill  of  Maine, 
Wadleigh,  Windom,  and  Wright— 9. 

Nays — Messrs.  Alcorn,  Bogy,  Booth,  Cockrell,  Conkling,  Cragin,  Davis,  Dawes,  £aton. 
Edmunds,  Ferry,  Frelinghaysen,  Goldthwaite,  Hamilton,  Howe,  Ingalls,  Johnston,  Jones  of 
Florida,  Kelly,  Keman,  Key,  McCreeiy,  Maxey,  Morrill  of  Vermont,  Morton,  Norwood, 
Oglesby,  Paddock,  Patterson,  Ransom,  Robertson,  Sargent,  Saalsbury,  Sherman,  Stevenson, 
Wallace,  and  Withers— 37. 

Not  Voting— Messrs.  Anthony,  Bamnm,  Bayard,  Bentwell,  Brace,  Bnniside,  Cameron 
of  Pennsylvania,  Cameron  of  Wisconsin,  Capcnrton,  Conover,  Cooper,  Dennis,  Dorsev, 
Gordon,  Hamlin,  Harvey,  Hitchcock,  McDonald,  McMillan,  Merrimon,  Mitchell,  Raadolph, 
Sharon,  Spencer,  Thurman,  West,  and  Whyte — ^27 

So  the  amendment  was  rejected. 

The  question  recurring  on  the  second  clause  of  the  order  of  Mr.  Sher- 
man, 

Mr.  Morton  moved  to  amend  the  clause  by  inserting  at  the  end 
thereof  the  following  words : 

Provided^  That  the  impeachment  can  only  proceed  in  the  presence  of  the  House  of  Repre- 
sentatives. 

Mr.  Frelinghuysen  moved  to  amend  the  amendment  by  striking 
oQt  ^Mn  the  presence  of  the  House  of  Bepresentatives''  and  in  lieu 
thereof  inserting  "  while  Congress  is  in  session.'' 

The  amendment  to  the  amendment  was  agreed  to. 

Theaqnestion  recurring  on  the  amendment  of  Mr.  Morton  as  amended, 

Mr.  Morton  asked,  and  obtained,  leave  to  withdraw  the  amendment. 

The  question  again  recurring  on  the  second  clause  of  the  order  pro- 
posed by  Mr.  Sherman , 

Mr.  CoNKLiNQ  moved  to  amend  the  clause  by  inserting  at  the  end 
thereof  the  words : 

Provided,  That  the  impeachment  can  only  proceed  while  Congress  is  in  session. 

Mr.  OoNKLiNa  called  for  the  yeas  and  nays  on  this  amendment,  and 
they  were  ordered;  and  being  taken,  resulted — ^yeas  21,  nays  19;  as 
follows : 

YkXS — Messrs.  Alcorn,  Allison,  Clayton,  Conkling,  Dawes,  Ferrv,  Frelinghuysen,  Ham^ 
lin,  Ingalls,  Logan,  Maxey,  Morrill  of  Vermont,  Oglesby,  Paddock,  Patterson,  Randolph, 
Sargent,  Sherman,  Spencer,  Wadleigh,  and  Wallace — ^21. 

Nays — ^Mdssrs.  Bogy,  Booth,  Christiancy,  Cockrell,  Cragin,  Davis,  Eaton,  ^Edmonds, 
Goldthwaite,  Hamilton,  Kelly,  Keman,  Key,  McCreery,  Ransom,  Saalsbury,  Thurman, 
Withers,  and  Wright— 19. 

Not  Voting— Messrs.  Anthony,  Bamum,  Bayard,  Boutwell,  Bruce,  Bumside,  Cameron 
of  Pennsylvania,  Cameron  of  Wisconsin,  Caperton,  Conover,  Cooper,  Dennis,  Dorsey,  Gor- 
don, Harvey,  Hitchcock,  Howe,  Johnston,  Jones  of  Florida,  Jones  of  Nevada,  McDonald, 
McMillan,  Merrimon,  Mitchell,  Morrill  of  Maine,  Morton,  Norwood,  Robertson,  Sharon, 
Stevenson,  West,  White,  and  Windom— 33. 

So  the  amendment  was  agreed  to. 

Mr.  Morton  moved  further  to  amend  the  last  clause  of  the  order  pro- 
posed by  Mr.  Sherman  by  inserting  at  the  end  thereof  the  words : 

And  in  the  presence  of  the  House  of  Representatives. 

Mr.  Satjlsburt  moved  to  amend  the  amendment  by  inserting  at  the 
end  thereof  "  or  its  managers." 

Mr.  Thurman  moved  to  lay  the  second  clause  of  the  order  of  Mr. 
Sherman  on  the  table,  and  called  for  the  yeas  and  nays  on  this  motion, 
and  they  were  ordered ;  and  being  taken,  resulted — yeas  21,  nays  20 ;  as 
follows : 
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Yeas— Messrs.  Boprj,  Caperton,  Cockrell,  Davifl,  Dawes,  EatoD,  HttmiltoOf  JobDston, 
Jones  of  Florida,  Kellj,  KemaOi  Key,  McCreery,  Norwood,  Kandolph,  KaDSom,  Saulsbary, 
Stevenson,  Tbarmau,  Wallace,  aod  Withers— *^L 

Nays— Messrs.  Allison,  Booth,  Christiancy,  Clayton,  Conkling,  Crnfl^n,  Edmands, 
Ferry,  Frelinglmysen,  Hamlin,  Howe,  Installs,  Logan,  Maxey,  Morrill  of  Maine,  Morrill  of 
Venmmt,  Morton,  Paddock,  I^tterson,  Sar^nt,  Sherman,  Spencer,  Wadleigh,  West,  Win- 
dom,  and  Wright— «6. 

Mot  Votimg — Messrs.  Alcorn,  Anthony,  Bamum,  Bayard,  Boutwell,  Brace,  Bumslde, 
CifceioD  of  PennsylTania,  Cameron  of  Wisconsin,  Conover,  Cooper,  Dennis,  Dorsey,  Gold- 
thwaite,  Gordon,  Harvey,  Hitchcock,  Jones  of  Nevada,  McDonald,  McMillan,  Merrimon, 
Mitchell,  Oglesby,  Robertson,  Sharon,  and  Whyte— 26. 

So  the  motion  to  lay  on  the  table  was  Dot  agreed  to. 

The  question  recurring  on  the  amendment  of  Mr.  Sauksbury,  it  wan 
rejected. 

Tbeqoestion  recarring  on  the  amendment  of  Mr.  Morton,  to  insert  at 
the  end  of  the  second  clanse  of  the  order  proposed  by  Mr.  Sherman  the 
words  *'  and  in  the  presence  of  the  House  of  Bepresentatires," 

Mr.  Morton  called  for  the  yeas  and  nays,  and  they  were  ordered ; 
and  being  taken,  resulted — ^yeas  9,  nays  28 ;  as  follows : 

Y  CAS— Messrs.  Allison,  Conk  ling,  Ferry,  Morrill  of  Vermont,  Morton,  Sargent,  Spencer 
West,  and  Windooi~9. 

Nats— Messrs.  Bonr,  Booth,  Caperton,  Christiancy,  Clayton,  Cockrell,  Crapn,  Davi^, 
Dawes,  Edmunds,  Frelinghnysen,  Hamilton,  Johnston,  Kelly,  Keroan,  Key,  McCreery, 
Mmxey,  MoTTill  of  Maine,  Norwood,  Randolph,  Ransom,  Sherman,  Sanlsbnry,  Stevenson, 
TbarmaD,  Wtdieish,  and  Withers— 28. 

Not  Voting — ^Messrs.  Alcorn,  Anthony,  Bamum,  Bayard,  Boutwell,  Bruce,  Bumside, 
Cameron  of  Pennsylvania,  Cameron  of  Wisconsin,  Conover,  Cooper,  Dennis,  Dorsey,  Eaton, 
GoldtbwaitP,  Gordon.  Hamlin,  Harvey,  Hithcock,  Howe,  Inc^lls,  Jones  of  Floriaa,  Jones 
of  NcTsda,  Lo^an,  McDonald,  McMillan,Merrimon,  Mitchell,  Og^lesby,  Paddock,  Patterson, 
Robertaun.  Sharon,  Wallace,  Whyte,  and  Wright— 36. 

So  the  amendment  was  rejected. 

The  qnestiou  recarring  on  the  second  clause  of  tbe  order  of  Mr.  Shem* 
man,  as  amended,  namely — 

And  tbe  defendant  havine  failed  to  answer  to  the  merits  within  ten  days  allowed  by  the 
order  of  tbe  Senate  of  the  6tb  instant,  tbe  trial  shall  proceed  on  the  6th  of  July  next  as  upon 
a  plet  of  not  flrnilty :  ProvitUd^  Tbe  impeachment  can  only  proceed  while  Congpress  is  in 
soMion— 

Mr.THUBMAN  called  for  the  yeas  and  nays,  and  they  were  ordered  ; 
aod  being  taken,  resulted — ^yeas  21,  nays  10;  as  follows : 

TEAS—Messrs.  Allison,  Booth,  Clayton,  Conkling^,  Cragin,  Dawes,  Frelinfchnysen,  John- 
ston, Kelly,  Key,  Maxey,  Morrill  of  Maine,  Morrill  of  Vermont,  Og^lesby,  Paddock,  Patter- 
son, Sargent,  Sherman,  Spencer,  Wadleiffh,  and  West— 21. 

Nays— Messrs.  Bogy,  Caperton,  Christiancy,  Cockrell,  Davis,  Edmnnds,  Ferry,  Howe, 
Kt^mao.  McCreery,  Norwood,  Randolph,  Ransom,  Stevenson,  Thurman,  and  Windom — 16. 

Not  Voting — Messrs.  Alcorn,  Anthony,  Bamum,  Bayard,  Boutwell,  Bruce,  Bumside , 
CammmofPennsTlvania,  Cameron  of  Wisconsin,  Conover,  Cooper,  Dennis,  Dorsey,  Eaton, 
Goldthwaite,  Gordon,  Hamilton,  HamKn,  Harvev,  Hitchcock,  Infills,  Jones  of  Florida, 
Jones  of  Nevada,  Logan,  McDonald,  McMillan,  MeiVimon,  Mitchell,  Morton,  Robertson, 
SwUbury,  Sharon,  Wallace,  Whyte,  Withers,  and  Wright— 36. 

So  the  second  clause  of  Mr.  Sherman's  order,  as  amended,  was  agreed 

to. 

Mr.  Edmunds  snbmitted  the  following  order ;  which  was  considered 
by  QDanimoas  consent,  and  agreed  to : 

Oriend,  That  the  Secretary  issue  subpoenas  that  may  be  applied  for  by  the  respond- 
ent for  such  witnesses  to  be  summoned  at  the  expense  of  the  United  States  as  shall  he  al* 
lowed  by  a  committee  to  consist  of  Senatore  Frelinf|rfaayseD,  Thurman,  and  Christiancy ; 
lod  that  snbpcenas  for  all  other  witnesses  for  the  respondent  shall  contain  the  statement  that 
the  witnesses  therein  named  are  to  attend  upon  the  tender  on  behalf  of  the  respondent  of 
ibeir  lawful  fees. 

On  motion  by  Mr.  Edmunds,  the  doors  were  opened. 
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The  President  -pro  tempore  annoanced  that  the  Senate  sitting  for  the 
trial  of  impeachment  in  close  session  had  agreed  to  the  following  orders : 

Ordered^  That  the  paper  presented  bv  the  defendant  on  the  16th  instant  be  filed  in  thi« 
eanse ;  and  the  defendant  having  fedled  to  answer  to  the  merits  within  ten  dinrs  allowed  by 
the  order  of  the  Senate  of  the  6th  instant,  the  trial  shall  proceed  on  the  6th  of  July  next  as 
upon  a  plea  of  not  gnilty :  Provided^  That  the  impeachment  can  only  proceed  while  Con- 
gress is  in  session. 

Ordered,  That  the  Secretary  issne  subpoenas  that  may  be  applied  for  by  the  respondent 
for  such  witnesses  to  be  summoned  at  the  expense  of  the  United  States  as  shall  be  allowed 
by  a  committee  to  consist  of  Senators  Frelinghaysen,  Thurman,  and  Christiancy ;  and  that 
subpoenas  for  all  other  witnesses  for  the  respondent  shall  contain  the  statement  that  the  wit- 
nesses therein  named  are  to  attend  upon  the  tender  on  behalf  of  the  respondeat  of  their  law- 
ful fees. 

On  motion  of  Mr.  HowB,  the  Senate  sitting  for  the  trial  of  the  im- 
l>eachment  adjourned  to  July  6. 


Thursday,  July  6, 1876. 

The  Pee^ident  pro  tempore.  The  hour  of  twelve  o'clock  having  ar- 
rived, pursuant  to  the  order  of  thd  Senate  made  on  June  19,  the  legisla- 
tive and  executive  business  of  the  Senate  will  be  suspended,  and  the 
Senate  will  proceed  to  the  consideration  of  the  articles  of  impeachment 
exhibited  by  the  House  of  Kepresentatives  against  William  W.  Belknap, 
late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeantat-Arms. 

Messrs  Lord,  Lynde,  McMahon,  Jenks,  Lapham,  and  Hoar,  of  the  man- 
agers on  the  part  of  the  House  of  Representatives,  appeared  and  were 
conducted  to  the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter. 

The  President  pro  tempore.  The  Secretary  will  notify  the  House  of 
Kepresentatives  that  the  Senate  Is  ready  to  proceed  with  the  trial  and 
that  seats  are  provided  for  their  accommodation. 

The  Secretary  read  the  journal  of  proceedings  of  the  Senate  sitting  for 
the  trial  of  impeachment  of  William  W.Belknap  of  Monday,  June  19, 
1876. 

The  President  pro  tempore.  The  Senate  in  trial  is  now  ready  to  pro- 
ceed. The  Secretary  will  read  the  order  passed  by  the  Senate  on  the 
19th  of  June. 

The  Secretary  read  as  follows : 

Ordered,  That  the  paper  presented  by  the  defendant  on  the  16th  instant  be  filed  ia  this 
cause ;  and  the  defendant  havine  failed  to  answer  to  the  merits  within  ten  da^s  allowed  bj 
the  order  of  the  Senate  of  the  6tn  instant,  the  trial  shall  proceed  on  the  6th  ot  July  next  as 
upon  a  plea  of  not  guilty  :  Provided,  That  the  impeachment  can  only  proceed  while  Con- 
gress is  in  session. 

The  President  pro  tempore.  The  Senate  is  now  ready  to  proceed  with 
the  trial.    The  Senate  will  now  hear  the  managers. 

Mr.  Manager  Ltnde.  Mr.  President,  before  opening  we  should  like 
to  know  if  our  witnesses  are  present,  and  we  therefore  ask  that  the  list 
of  witnesses  on  behalf  of  the  Government  shall  be  called. 

The  Vrbside^t  pro  tempore.  If  there  be  no  objection,  the  Secretary 
will  read  the  return  of  the  officer  to  whom  the  subpoenas  were  directed. 

Mr.  Manager  Ltnde.  Mr.  President,  we  ask  that  the  list  be  read,  and 
tha  the  witnesses  may  answer  to  their  names  if  they  are  present,  so  that 
we  may  ascertain  whether  they  are  present.  We  simply  ask  that  their 
names  be  called, 
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The  PiiEStDENT  pro  tempore.  If  there  be  no  objection,  the  Secretary 
will  call  the  names  of  the  witnesses  who  have  been  sninmoned  to  attend 
on  this  trial.  The  witnesses  present  will  answer  in  andible  tone,  so  that 
the  Secretary  may  note  who  are  present  and  who  are  absent.  The  Sec- 
retary will  call  the  names. 

Mr.  CoNKLiNG.  If  it  bejnot  out  of  order,  I  inquire  of  the  Chair  whether 
aDy  place  has  been  assigned  to  the  witnesses,  or  any  order  given  admit- 
ting them  to  the  floor  or  any  other  position  sufficiently  near  to  enable 
them  to  answer  when  their  names  are  called. 

The  Pbesident  pro  tempore.  The  Chair  has  directed  the  Sergeant-at- 
Arms  to  admit  all  the  witnesses  on  the  floor  of  the  Senate.  The  Chair 
nnderstaods  that  several  are  present.  For  the  purpose  of  convenience, 
the  Chair  will  state  to  the  witnesses  who  are  present  that  they  will  rise 
when  responding  to  their  names,  that  they  may  be  seen  as  well  as  heard. 
The  Secretary  will  proceed  to  call  the  names  of  the  witnesses. 

The  Chief  Clerk  called  the  following  names : 

E.  T.  Bartlett  responded  '^  present  f  J.  S.  Evans,  no  response ;  Caleb 
P.  Marsh  responded  "present  f  John  I.  Fisher,  no  response ;  .George  W. 
Moss,  no  response ;  J.  S.  Dodge,  no  response ;  J.  C.  Toung,  no  response ; 
W.  F.  Moody,  no  response j  H.  T.  Crosby,  no  response;  W.  T.  Barnard, 
DO  response:  Leonard  Whitney,  no  response;  E.  M.  Lawton  responded 
^'  present ;"  James  R.  Boche,  no  response ;  W.  H.  Barnard,  no  response ; 
W.B.Hazen,noresponse;  Irwin  McDowell  responded  "present;"  White- 
law  Beid,  no  response ;  E.  Y.  Smalley,  no  response ;  A.  B.  Spoffbrd, 
no  response ;  H.  F.  Vail,  no  response ;  Mr.  King,  no  response  ;  Joseph 
A.  Eeman,  no  response ;  William  H.  Carr,  no  response :  A.  H.  Farmer, 
no  response;  Charles  N.  Vilas,  no  response;  Governor  Balph  Lowe,  no 
response. 

Mr.  Manager  LTin>£.  Mr.  President,  we  now  ask  for  an  order  of  the 
Senate  for  an  attachment  for  such  witnesses  as  have  been  subpoenaed 
and  personally  served  and  have  not  presented  themselves  this  morning, 
and  whom  we  have  not  agreed  to  notify.  If  the  Senate  will  grant  this 
order,  we  ask  permission  to  have  the  order  executed  as  the  managers 
may  require — an  order  allowing  us  to  issue  an  attachment  to  certain  wit- 
n^ses  who  have  been  personally  summoned. 

The  Pbesident  jpro  tempore.  The  manager  will  reduce  his  motion  to 
writing. 

Mr.  GoNKLiNG.  May  I  inquire,  without  reducing  it  to  writing,  whether 
there  is  an  understanding  with  some  of  the  absentees  by  which  they  are 
to  appear  when  wanted,  so  that  the  present  motion  does  not  include  all 
those  who  have  failed  to  answer  f 

Mr.  Manager  LYia>s.  There  is  such  an  understanding  with  several 
witnesses  who  are  in  the  city,  and  who  are  to  be  notified  before  they  are 
required,  and  against  such  we  shall  ask  for  no  attachment. 

Mr.  £diix7NDS.  You  will  have  to  make  your  list  in  such  a  way  as  to 
cover  the  very  persons  yon  wish  attached* 

Mr.  McMhTlan.  Mr.  President,  is  there  a  proper  return  of  service  of 
these  witnesses  by  the  Sargeant-at-Arms  on  the  record  f  ^ 

The  Pbbsidedt  pro  tempore.  There  is.  The  Chair  was  about  to  have 
the  returns  read.    They  will  be  read  if  desired. 

Mr.  Fbbunohutssn  and  others.    It  is  not  necessary. 

Mr.  Mitchell.  I  ofEer  the  following  order 

The  Presedsnt  pro  tempore.    The  Secretary  will  report  the  order. 

The  Chief  Clerk  read  as  follows : 

Ordmd^  ThatsttachmtnU  issue  for  all  witnesses  rejnlarly  sabpoenaed  on  the  part  of  the 
35  B 
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prosocution  who  have  not  answered  to  the  roll-call,  and  with  whom  there  is  no  understand 
ing  that  thej  are  to  be  notified  bj  the  managers  when  required  to  be  present. 

The  President  pro  tempore.  Is  the  Senate  ready  for  the  question ! 

Mr.  CoNKLiNG.  I  move  to  amend  the  order  by  inserting  the  names 
of  snch  witnesses  as  are  described.  It  is  not  in  order  for  me  to  debate, 
but  I  think  the  amendment  will  sufficiently  indicate  the  objection,  and 
the  Senatior  from  Oregon  may  accept  it. 

Mr.  Mitchell.  I  accept  the  amendment. 

The  President  pro  tempore.  The  question  is  on  the  order,  as  amended. 

Mr.  Edmunds.  Let  us  hear  the  names  read. 

The  President  |>ro  tempore.  The  names  will  be  read. 

Mr.  Manager  Lynde.  We  are  not  prepared  to  furnish  all  the  names  at 
this  time.  The  list  shows  the  absentees,  but  we  cannot  state  to  tbe 
Senate  at  this  time  just  the  persons  to  whom  leave  has  been  given  to  be 
absent  this  morning. 

Mr.  Edmunds.  I  move  to  postpone  the  further  consideration  of  tbe 
order  submitted  by  my  friend,  then,  until  to-morrow,  so  that  the  man- 
agers can  supply' the  names,  if  they  are  not  ready  to  do  so  now. 

The  President  pro  tempore.  Is  there  objection  to  the  postponement 
of  the  order  submitted  by  the  Senator  from  Oregon  f 

Mr.  CoNKLiNQ.  I  want  to  make  an  inquiry  before  I  omit  to  object  to 
it.  I  want  to  know  whether  it  be  true  that  the  managers  cannot  specify 
the  names  of  any  witnesses  whose  attendance  they  want  to-day.  If  so, 
I  submit,  if  it  is  in  order,  it  is  enough  to  attach  those  witnesses  now, 
and  the  others,  whose  names  they  may  not  be  able  to  present  until  to- 
morrow, can  be  attached  when  that  day  comes  ^  but  I  do  not  want  to 
lose  this  day  by  the  absence  of  witnesses,  and  I  should  like  to  know 
whether  there  are  witnesses  in  the  city  who  can  be  brought  here  in  re- 
sponse to  an  immediate  summons  or  order  of  attachment. 

Mr.  Edmunds.  I  wish  to  ask  the  managers,  if  I  may  do  so  without 
submitting  it  in  writing,  whether  they  have  any  witnesses  in  attendance 
to  proceed  with  to-day  t 

Mr.  Manager  Lynde.  We  have  all  the  witnesses  that  will  be  necessary 
for  the  purpose  of  the  trial  to-day. 

Mr.  Edmunds.  So  understanding,  Mr.  President,  I  think  my  motion 
is  correct. 

Mr.  CoNELiNG.  I  make  no  objection  if  it  does  not  postpone  the  trial. 

The  President  pro  tempore.  The  Senator  from  Vermont  moves  the 
postponement  of  the  order  submitted  by  the  Senator  from  Oregon  [Mr. 
Mitchell]  until  to-morrow.  Is  there  objection  f  The  Ohair  hears  no 
objection,  and  it  is  so  postponed. 

Mr.  Carpenter.  I  notice  on  the  list  of  witnesses  read  by  tbe  prose- 
cution here  this  morning  the  names  of  nine  witnesses  not  on  the  list  fur- 
nished to  us.    I  should  like  to  know  what  is  the  explanation  of  that. 

Mr.  Manager  Lynde.  We  answer  the  question  by  stating  that  we 
found  their  materiality  after  the  list  was  made  out  which  was  presented 
to  the  counsel^ on  the  other  side.  The  order  of  the  Senate  was  that  we 
should  give  to  the  counsel  on  the  other  side  a  list  of  the  witnesses  who 
we  knew  at  that  time  would  be  material,  and  whom  we  expected  to  use 
in  this  trial. 

Mr.  Carpenter.  Then  furnishing  the  names  of  two  or  three  would 
have  answered  the  order,  and  the  rest  could  have  been  put  in  subse- 
quently. I  supposed,  Mr.  President,  that  the  order  meant  something, 
that  it  meant  the  witnesses  whose  names  were  not  fiimished  to  ns  be- 
fore the  trial  were  not  to  be  called  and  used  against  us. 

Mr.  CoNKLiNG.  How  many  unfurnished  witnesses  are  there  f 
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Mr.  Cabpenteb.  Nine ;  and  some  names  we  did  not  catch,  so  as  to 
be  able  to  make  the  comparison. 

Mr.  Manager  Ltnbe.  Mr.  President  and  Senators 

Mr.  Cabpenter.  If  the  coansel  will  permit  me  a  moment,  I  will  state 
aD  additional  fact  which  I  have  jost  learned  from  the  Sergeant-at-Arms, 
that  he  has  not  snbpcenaed  either  one  of  those  nine  and  never  heard  of 
them  belore. 

Mr.  Manager  Lynde.  Those  witnesses  have  been  sabpcenaed  to  ap- 
pear before  the  managers  then.  Of  conrse  we  shonld  not  ask  for  at- 
tachments as  against  any  witnesses  who  have  not  been  subpoenaed  by 
the  Sergeant-at-Arms  to  attend  at  this  trial. 

Mr.  President  and  Senators,  I  feel  it  is  necessary  for  me,  before  stating 
to  the  Senate  the  facts  that  we  expect  to  prove  in  this  case,  to  ask  the 
indulgence  of  the  Senate  for  a  few  moments  upon  the  paper  which  was 
filed  by  the  coansel  in  behalf  of  the  accased  at  the  last  sittiog  of  the 
coprt.  I  deem  it  necessary  becaase  of  the  bearing  and  influencei  which 
this  paper  may  have  in  the  trial  of  this  cause.  I  can  see  no  purpose  or 
object  in  the  filing  of  this  paper,  unless  it  was  to  influence  the  hearing 
and  the  final  decision  of  the  cause.  I  therefore  ask  to  be  heard  for  a 
few  moments  upon  some  of  the  allegations  in  this  paper.  The  second 
claose  of  this  paper  reads : 

Therefore  the  said  Belknap,  referriDg  to  the  Constitation  of  the  United  St&tes,  article  1, 
>«ction  3,  clause  6,  which  provides  that  "  no  person  sliaU  be  conrioted  without  the  concur- 
ranee  of  two-thirds  of  the  members  present,''  (meaning  on  trial  on  impeachment,)  avers 
^  his  said  plea  has  not  been  overruled  or  held  for  naught  hj  the  Senate  sitting  as  afore- 
>^<]|  DO  such  judgment  having  been  concurred  in  bjr  two-thirds  of  the  Senators  sitting  in 
nid  coort  and  voting  thereon ;  out  on  the  contrary  thereof,  as  the  vote  aforesaid  full  j  shows, 
the  said  plea  of  the  said  respondent  was  sustuned,  and  its  truth  in  fact  and  snffic&enev  in 
law  dnh  affirmed  by  the  said  Senate  sitting  as  aforesaid,  more  than  one-third  of  the  ben- 
ators  ofs^d  Senate,  sitting  as  aforesaid,  having  by  their  votes  so  declared,  to  wit,  twenty- 
*^Ni  Senators  as  aforesaid,  and  said  twenty-seven  Senators  having  by  their  votes  declared 
^affirmed  their  opinion  to  be  that  said  plea  of  said  respondent  was  true  in  fact  and  was  sufB- 
cient  in  law  to  prevent  the  Senate  sitting  as  aforesaid  from  taking  further  cognisance  of  said 
•  *Me8  of  impeachment. 

Wherefore  Uie  respondent  avers  that  he  has  already  been  substantially  acquitted  by  the 
«»nate  sitting  as  aforesaid. 

Senators,  we  supposed  that  this  question  of  jurisdiction  had  been 
floaUy  an4  definitely  settled ;  that  it  was  res  adjudioata ;  that  it  coiUd 
not  again  be  raised  in  the  trial  of  this  cause  without  an  application  for 
a  rehe<iring  upon  that  question.    It  is  a  rule  in  all  legislative  bodies,  in 
all  ooarts,  that  questions  are  decided  by  a  miyority  vote,  except  where 
some  provision  of  the  Constitution,  some  statute  law,  or  some  rule  of  the 
coart  requires  a  larger  or  a  diflferent  vote  to  decide  the  question.    It  is 
evident  Itom  this  plea  that  the  question  of  jurisdiction  was  decided  by 
a  majority  of  the  Senate.    The  clause  of  the  Oonstitntion  which  is  stated 
in  this  plea  is  that  ^*  no  person  shall  be  convicted  without  the  concur- 
rence of  two-thirds  of  the  members  present."    Is  it  contended  by  any 
one  that  a  decision  of  the  question  of  jurisdiction,  let  it  be  decided  as 
it  may,  determines  the  question  of  conviction  f    Have  the  Senate,  by 
overruling  the  plea  of  the  defendant,  already  convicted  the  accused  f 
Woald  he  stand  convicted  if  the  vote  had  been  a  two-thirds  vote  f 
Should  we  be  spared  the  trial  that  we  are  now  about  to  enter  upon  by 
a  mere  decision  of  the  Senate,  by  a  two-thirds  vote,  that  the  Senate  had 
jorisdiction  and  had  a  right  to  try  this  cause  f    And  yet,  if  it  be  true 
that  where  more  than  one-third  vote  against  the  jurisdiction  of  the 
coart  it  virtually  amounts  to  an  acquittal,  then  it  must  follow  that  if 
two- thirds  had  voted  in  favor  of  the  jurisdiction  it  would  amount  to 
conviction,  and  no  furthpr  trial  would  be  necessarv 
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Mr.  Shebman.  Mr.  President,  I  respectfully  object  to  a  discussion  of 
the  question  now  being  discussed  by  the  managers,  it  having  already 
been  decided  by  the  Senate.  I  should  like  the  question  to  be  submitted  to 
the  Senate  as  to  whether  the  point  now  under  discussion  can  be  dis- 
cussed at  this  time.  The  order  is  that  we  shall  proceed  to  the  trial  of 
this  case. 

Mr.  Manager  Lynde.  Mr.  President,  if  I  can  be  heard  upon  the  ques- 
tion raised  by  the  Senator,  I  will  state  that  I  am  not  discussing  this 
question  for  the  purpose  of  getting  any  further  action  of  the  ^nate 
upon  it  at  this  time.  There  has  been  introduced  here  a  paper  by  the 
counsel  on  the  other  side,  and  I  am  merely  discussing  it  for  the  purpose 
of  showing  that  in  the  consideration  of  this  case,  and  of  the  evidence 
which  will  be  submitted,  that  question  lias  already  been  definitely  de- 
cided by  the  Senate  and  is  binding  upon  every  Senator  and  the  parties 
in  the  cause.  Bat  I  do  not  care,  Mr.  President,  to  dwell  upon  this 
question.  I  will,  therefore,  leave  it  for  the  purpose  of  considering  the 
points  which  we  shall  make  on  the  trial  of  this  cause. 

Mr.  Howe.  May  I  ask,  for  information,  if  a  question  of  order  was 
made  on  the  managers  on  the  part  of  the  House  of  Bepresentatives  by 
the  Senator  from  Ohio  f 

Mr.  Shebman.  Tes:  I  respectfully  objected  to  the  discussion  of  a 
question  already  deciaed  upon  the  record,  and  asked  that  the  order  of 
the  Senate  that  the  case  be  proceeded  to  trial  be  executed. 

Mr.  Howe.  If  the  objection  was  presented  in  the  shape  of  a  question 
of  order,  I  think  it  ought  to  be  settled. 

The  Pbesident  pro  tempore.  The  Chair  understands  that  the  Senator 
from  Ohio  raised  the  point  that  the  managers  should  not  proceed  in  dis- 
cussing the  question  to  which  he  has  referred.  The  manager  then 
waived  further  discussion,  so  that  the  Ghair  did  not  put  the  question. 
Otherwise  theOhair  would  have  put  to  the  Senate  the  question  whether 
the  manager  should  be  allowed  to  continne.  He  will  now  put  the  ques- 
tion, if  desired,  ^*  Shall  the  manager  continue  the  discussion  on  the  point 
raised  by  the  Senator  from  Ohiof 

Mr.  Shebman.  Unless  the  manager  desires  to  continue  that  discus- 
sion, I  will  not  press  it. 

The  Pbesident  pro  tempore.  The  manager  stated  that  he  did  not  de- 
sire to  continue  the  discussion,  but  would  go  on  with  the  pending  ques- 
tion, as  the  Chair  understood.  If  so,  the  Chair  will  not  put  the  ques- 
tion to  the  Senate. 

Mr.  Cabpenteb.  And  it  will  not  be  considered  as  settled  at  all  by 
what  has  taken  place  this  momingf 

The  Pbesident  pro  tempore.  The  Chair  does  not  understand  that  any- 
thing has  been  settled  by  the  Senate  except  this  order  which  has  been 
read. 

Mr.  Manager  Ltnde.  Mr.  President  and  Senators,  in  considering  this 
case,  and  in  opening  this  case  to  the  Senate,  I  shall  take  the  liberty  of 
giving  in  a  few  words,  and  occupying  as  little  time  as  possible,  some- 
thing of  the  history  of  the  sutlers'  service  in  this  country.  The  service 
of  post-traders  differs  in  some  respects  from  the  sutlers'  service.  The 
sutler  is  recognized  as  an  officer  of  the  Army  of  the  United  States  in 
our  laws  establishing  the  Articles  of  War  and  the  i^ules  and  regulations 
of  the  Army,  and  has  been  an  officer  from  the  very  foundation  of  oar 
Government  until  the  year  1866,  when  the  office  was  abolished. 

At  the  Continental  Congress  sitting  September  20, 1776,  articles  were 
sulopted  for  the  better  government  of  the  troops  of  the  United  States 
which  contain  clauses  in  regard  to  sutlers  simil#  to  the  clauses  that  were 
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afterward  adopted  iu  the  Articles  of  War  of  1806,  and  have  been  con- 
tinued down  to  the  year  1866,  carefnlly  providing  against  extortion  on 
the  part  of  sutlers,  or  extortion  on  the  part  of  the  officers  as  against  the 
sutlers,  and  requiring — 

Tb&t  officers  eommaudind^  in  forts,  barracks,  or  garrisons  of  the  Uoited  States  are  herebjr 
nqnired  to  see  that  persons  permitted  to  sntle  ^all  supply  the  soldiers  with  g^ood  and  whole- 
some provisions  at  tne  market-price,  as  thej  shall  be  answerable  for  their  neglect 

This  mle  is  of  course  familiar  to  every  gentleman  who  has  been  in  the 
military  service  of  the  United  States.  Care  has  been  taken  from  the 
^ery  foundation  of  our  Government  that  the  soldier  should  be  protected 
ftgaio8t  the  extortion  of  the  sutler  and  those  who  are  permitted  to  sup- 
ply them  with  provisions  and  other  articles  Jn  that  service.  In  1866 
the  twenty-flfbh  section  of  the  act  of  Congress  approved  July  28  pro- 
vides: 

Sec.  25.  And  he  ii  farther  tnacUd,  That  the  office  of  sntler  in  the  Army  and  at  military 
P^  i*  hereby  abolished,  and  the  Sabsistenoe  Department  is  hereby  aathorised  and  reqoired 
to  fimiish  such  articles  as  may  from  time  to  time  be  designated  by  the  inspectors*general  of 
toe  Army,  the  same  to  be  sold  to  officers  and  enlisted  men  at  cost  prices,  and  if  not  pM  for 
when  purchased,  a  tme  account  thereof  shall  be  kept,  and  the  amount  dne  the  Government 
shill  be  deducted  by  the  paymaster  at  the  payment  next  following  such  parchase :  Provid4d, 
That  this  section  shall  not  go  into  effect  until  the  1st  day  of  July,  1867. 

Under  that  law,  under  date  of  May  24, 1867,  the  following  general 
order  was  issued  from  the  War  department: 

Headquaeters  or  thb  Army, 

AnJUTAVT-OBMBRAL'll  OPFIOR, 

fTaskimgt^m,  Mam  24,  1867. 

^^^1  Orders  No.  58.1 

?o  much  of  paragraph  II,  General  Orders  No.  6,  dated  War  Department.  January  26, 1867, 
^  ^  inooQsistent  with  the  following,  is,  by  direction  of  the  Secretary  of  War,  reToked : 

I  Will  read  first  the  order  of  the  26th  of  January,  1867 : 

L  Section  25  of  the  act  approved  July  28,  1866,  entitled  "An  act  to  increase  and  fix  the 
militsiy  peace  establishment  of  the  United  States,"  enacts :  '*  That  the  office  of  sutler  in  the 
Army  vn  at  military  posts  is  hereby  abolished." 

BecitiDg  the  act : 

n.  In  accordance  with  the  provisions  of  this  act,  the  warrants  of  all  sutlers  to  the  Army 
will  terminate  July  1, 1867,  and  after  that  date  no  sntler  will  be  allowed,  under  any  circum* 
stances,  to  keep  or  sell  ([oods  of  any  description  within  the  limits  of  any  military  post,  camp, 
or  station,  or  on  any  nulitary  reserve.  Commandinj^  officers  are  made  responsible  for  the 
strict  execution  of  this  order. 
B7  order  of  the  Secretary  of  War: 

B.  D.  T0WN8END, 
AiiiMttuU  AdjuUmt'O^nerml, 

On  the  15th  of  April,  1867,  the  following  resolution  of  Gongress  was 
pablished  for  the  information  and  government  of  all  concerned : 

Resolved  bp  tk$  Senate  and  House  rf"  B§pre$entative$  of  the  United  States  of  America  in  Con- 
gress  usembled.  That  the  Commandini:  General  of  the  Army  shall  be  authorized  to  permit  a 
trading  establishment  to  be  maintained,  after  the  1st  day  of  July,  1867,  at  any  military  post 
on  the  frontier  not  in  the  vicinity  of  any  cMy  or  town,  and  situated  at  any  point  between  the 
one  bondredth  meridian  of  loufptude  wost  from  Greenwich  and  the  eastern  boundary  of  the 
State  of  California,  when,  in  his  judraent,  such  establishment  is  needed  for  the  accommo- 
dation of  emigrants,  freighters,  and  oUier  citizens ;  Provided,  That  after  the  Commissary  De- 
partment sbaU  be  prepared  to  supply  stores  to  soldiers  as  required  by  law,  no  trader  permit- 
ted to  remain  at  such  post  shall  sell  any  goods  kept  by  the  Commissary  Department  to  any 
anlistsd  men :  And  provided  fartker.  That  such  traders  shall  be  under  protection  and  military 
eontrol  as  canop-foUowers. 

Approved  March  30,  1867. 

Oq  the  24th  of  May  the  following  order  was  issued : 

60  iDQch  of  paragraph  II,  General  Orders  No.  6,  dated  War  Department,  January  26,  1867, 
u ']» inconsistent  with  the  following,  is,  by  direction  of  the  Secretary  of  War,  revoked : 


550  TRIAL   OF   WILLIAM   W.   BELKNAP. 

The  Commissarj-General  of  Snbsistence  having  reported  that  do  special  appropriation  has 
been  made  bj  Congpress  to  enable  the  Snbeistence  Department  to  cany  into  eofect  section  25 
of  the  act  of  Congress  approved  Jnlj  26, 1866,  which  abolishes  the  office  of  sutler,  and  re- 
quires said  Department  to  furnish  for  sale  to  officers  and  soldiers  such  articles  (heretofore 
supplied  by  sutlers)  as  may  be  designated  bj  the  Inspector-G^eral  of  the  Army ;  and  io 
view  of  the  laree  expenditure  of  funds  necessary  to  furnish  such  supplies  and  the  delay  which 
must  ensue  before  an  appropriation  can  be  made  for  this  purpose,  it  is  ordered  that  the  sutlers 
at  military  posts  on  the  frontier  not  in  the  vicinity  of  any  city  or  town,  and  situated  between 
the  one  hundredth  meridian  of  longitude  west  from  Greenwich  and  the  eastern  boundary  of 
the  State  of  California,  shall,  after  the  1st  of  July,  1867,  be  retained  until  further  orders  as 
traders  at  such  militaiy  posts,  under  the  resolution  of  Congress  approved  March  30, 1867, 
authorizing  the  Commanding  Greneral  of  the  Army  to  permit  traaers  to  remain  at  certain 
military  posts. 

Should  the  commanding  officer  of  any  post  included  in  this  order  consider  the  present 
sutler  of  his  post  an  unfit  person  to  hold  the  office  of  trader,  he  will  forward  a  report  to  that 
effect,  througn  the  intermediate  commanders,  to  these  headquarters. 

By  command  of  General  Grant : 

E.  D.  TOWNSEND, 

Aiiistant  Adjutant' GentrnL 

This  was  the  order  which  was  made  in  carrying  out  the  resolution  of 
Congress  passed  in  1867.  On  the  30th  of  May,  1867,  the  following  order 
was  issued  from  the  Department : 

Whereas  it  appears  from  a  report  of  the  Commissary-General  of  Subsistence  that  to  carry 
out  the  provisions  of  section  25  of  the  act  approved  July  28,  1866,  entitled  **An  act  to  in- 
crease  and  fix  the  military  peace  establishment  of  the  Ignited  States,"  which  section  requires 
the  Subsistence  Denartment  to  furnish  certain  articles  hitherto  sold  by  sutlers  at  military 
posts,  will  involve  the  immediate  outlay  of  a  large  amount  of  subsistence  funds  for  which  no 
return  can  be  realized  for  many  months. 

And  whereas  no  appropriation  of  funds  has  been  made  for  that  purpose,  and  the  funds  ap- 
propriated for  the  •UDsistenoe  of  the  Army  cannot  be  diverted  from  their  specific  purpose  with- 
out damage  to  the  public  service : 

It  is  therefore  ordered  that  paragraph  2,  General  Orders  No.  6,  dated  War  Department, 
January  26,  1867,  terminating  the  warrants  of  all  sutlers  on  the  1st  day  of  July,  1867,  be  re- 
voked, and  sutlers  will  be  permitted  to  trade  with  the  troops,  under  the  regulations  relating 
to  sutlers  now  in  existence,  until  further  orders. 

July  19, 1867,  the  following  order  was  issned  from  the  War  Depart- 
ment: 

General  Orders  No.  58,  of  May  24, 1667,  is  modified  so  as  to  permit  any  personn,  without 
limit  as  to  number,  to  trade  at  the  militaiy  posts  situated  between  the  one  hundredth  meridian 
of  longitude  west  from  Greenwich  and  the  eastern  boundary  of  the  State  of  California,  sub- 
ject only  to  such  regulations  and  restrictions  as  may  be  imposed  by  department  commanders* 
By  command  of  General  Grant : 

E.  D.  TOWNSEND, 

A$$x»tant  Adjutant'GtntraL 

On  the  22d  of  August;  1867,  the  following  circular  was  issued  from  the 
War  Department : 

The  intent  of  General  Orders  No.  68,  of  July  19,^1867,  is  to  enable  department  commanders, 
if  they  deem  it  advisable,  to  permit  the  formation  of  settlements  on  the  military  reservationa 
therein  designated,  by  giving  unlimited  permission  to  traders  to  open  establishments  thereon. 
They  may,  Uierefore,  at  their  discretion,  restrict  the  number  of  traaers  to  one,  or  to  any  greater 
number.  In  all  cases,  however,  when  permission  to  trade  is  given,  a  written  agreement,  con- 
taining proper  stipulations,  must  be  taken  from  the  trader ;  and  explicit  provisions  must  be 
made  therein  that  no  right  or  title,  expressed  or  implied,  to  ownership  or  permanent  occu- 
pation, is  given  to  any  part  of  the  military  reservation  by  the  permission  to  trade  thereon. 

By  command  of  General  Grant : 

E.  D.  TOWNSEND, 

A$$i9tant  Adjutant-General, 

This  was  the  condition  of  the  law  and  the  orders  which  had  been  issned 
from  the  War  Department  at  the  time  that  William  W.  Belknap  was  ap- 
pointed Secretary  of  War.  His  appointment  dates,  I  think,  the  13th  of 
Octobpp.  18fiO.  Op  the  15th  of  July  of  the  year  1870,  in  the  Army  ap- 
propriation bill,  section  22,  Congress  enacted : 

TliHt  iVouj  and  uf'cr  the  passaj^e  of  this  act  tie  Secretary «  f  V.  a  •  •  e,  anJ  \  e  U  Lcrtb}-,  aT;t!:or 
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ized  to  permit  erne  or  more  trading  establishments  to  be  maintained  at  any  military  post  on 
the  frontier  not  in  the  Ticinity  of  any  city  or  town,  when,  in  his  judgment,  such  establish- 
ment is  needed  for  the  accommodation  of  emigrants,  freighters,  and  other  citizens ;  and  the 
persons  to  maintaia  such  trading  establishments  shall  be  appointecl  by  him :  Provided,  That 
sa(^  traders  shall  be  under  protection  and  military  control  as  camp-followers.  The  joint 
resolntion  approred  March  ZO,  1867,  to  authorize  the  Commanding  Qeneral  of  the  Army  to 
permit  traders  to  remua  at  certain  military  posts  is  hereby  repealed. 

This  is  the  act  under  which  these  post-traders  have  been  appointed 
nnder  which  the  post-trader  at  Fort  Sill  was  appointed.  This  act  bears 
date  the  15th  of  July,  1870.  We  shall  introduce  evidence  to  show  that 
the  letter  bearing  date  the  IGth  of  August,  1870,  as  appears  from  the 
files  of  the  War  Department,  is  signed  by  Mr.  Marsh  to  Mr.  Belknap, 
soliciting  the  appointment  of  post-trader.  I  would  call  the  attention  of 
the  Senate  to  the  fact  that  there  appears,  as  we  shall  show,  upon  the 
files  of  the  War  Department  a  recommendation  from  the  officers  at  Fort 
Sill,  indorsed  by  General  Griersbn,  which  wa^  received,  as  appears  by 
the  indorsement,  at  the  War  Department  on  the  25tli  of  July,  1870, 
recommending  the  appointment  of  John  8.  Evans  and  John  F.  Fisher, 
the  present  post-traders,  nnder  the  firm-name  of  J.  S.  Evans  &  Co.,  at 
this  post,  for  the  post  of  post-traders  under  the  act.  It  is  evident  from 
Uiis  recommendation  that  the  officers  at  Fort  Sill  had  become  ad- 
vised of  the  pendency  of  this  act  in  Congress.  It  is  evident  that  this 
recommendation  must  have  been  received  before  the  act  had  passed 
Congress  and  received  the  approval  of  the  President.  But  it  was  re- 
ceived  at  the  Department  on  the  25th  of  July,  1870,  which  is  ten  days 
after  the  act  had  been  approved  by  the  President  authorizing  the  Secre- 
tary of  War  to  make  the  appointment  of  post- traders.  For  some  reason, 
which  I  am  not  able  to  show,  this  was  followed  by  another  recommenda- 
tion signed  by  all  or  most  of  the  officers  at  Fort  SiU,  with  an  indorse- 
ment from  General  Grierson,  recommending  John  S.  Evans  as  post- 
trader.  It  would  seem  probable  that  the  objection  to  the  first  recom- 
mendation was  that  it  recommended  a  firm,  or  two  persons  constituting 
a  firm,  and  that  this  subsequent  recommendation  was  made  for  the  pur- 
pose of  obviating  that  difficulty.  Mr.  Evans  sends  these  recommenda- 
tions with  his  own  application  for  the  appointment  nnder  date  of  ^^Phila- 
delphia, August  18, 1870."  The  Secretary,  then,  in  August,  as  it  would 
appear  by  these  letters,  had  before  him  the  recommendation  of  the 
officers  at  Fort  Sill,  with  an  indorsement  of  the  commanding  officer, 
General  Grierson,  and  also,  as  it  would  appear  from  the  date  of  the  letter, 
the  application  of  Mr.  Marsh  for  this  appointment  of  post-trader. 

Now  we  may  not  be  able  to  prove,  and  it  is  probable  that  Mr.  Marsh 
in  giving  his  testimony  will  swear  that  his  application  was  not  made 
until  the  latter  part  of  September  or  the  1st  of  October  for  that  posi- 
tion. Here  stands  the  contradiction  between  the  date  of  his  application 
aa  the  letter  appears  upon  the  file  of  the  Department  and  the  testimony 
which  he  will  give  as  to  when  the  application  was  made ;  and  in  con- 
sidenng  that  testimony  I  would  call  the  attention  of  the  Senate  to  the 
&ct  that  the  letter  from  Mr.  Marsh  purporting  to  be  written  on  the  16th 
of  August  has  no  indorsement  of  its  receipt  at  the  War  Department ; 
that  the  letter  of  recommendation  from  the  officers  at  Fort  Sill  recom- 
mending Mr.  Evans  and  Mr.  Fisher  was  received  at  the  Department 
July  25, 1870 ;  that  his  subsequent  letter  bearing  date  the  18th  of  Au- 
g^t  is  indorsed  as  having  been  received  at  the  Department  at  Washing- 
ton on  the  23d  of  September,  1870. 

I  wish  to  call  the  attention  of  the  Senate  for  a  few  moments  to  some 
of  the  facts  connected  with  this  appointment  and  these  recomraeuda- 
tions.    Mr.  Evans  in  his  application  of  the  18th  of  August,  1870,  ad- 
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dressed  "  to  tbe  honorable  Secretary  of  War  ^  of  the  United  States, 
States  : 

Pnu^DELPHU,  Pa.,  August  18, 1870. 

Sir  :  I  take  tbe  liberty  of  calling  jour  attention  to  the  accompanjing  recommendation  by 
the  ofificers  of  tbe  garrison  of  Fort  Sill,  Indian  Territory,  with  tbe  indorsement  of  tbe 
commanding  officer.  General  Grierson,  for  my  appointment  as  *'  trader  *'  at  said  post 

Permit  me  to  state  in  support  of  my  application  that,  acting  upon  tbe  belief  that  my 
present  appointment  was  in  conformity  with  the  existing  laws  regulating  '*  traders/'  and 
that  the  same  would  be  of  a  reasonably  permanent  character,  I  have  in  good  faith,  with  the 
view  of  a  satisfactory  provision  for  the  prosecution  of  my  business  and  in  the  interest  and 
convenience  of  the  troops,  with  care  for  objects  beyond  those  leading  to  personal  ag- 
grandizement, made  extensive  improvements  m  buildings,  d^ ,  and  have  made  heavy  in- 
vestments of  a  mercantile  character,  amounting  in  the  aggregate  to  more  than  $80,000. 

I  beg  also  to  state  that  I  have  formed  a  copartnership  with  Mr.  E.  H.  Durfee,  now 
trading  at  the  same  place  under  like  authority,  and  our  investments  at  Fort  Sill  combined 
aggregate  a  sum  exceeding  $125,000. 

In  view,  then,  of  the  interests  that  we  have  at  stake,  and  of  the  vital  importance  of  re- 
taining the  protection  heretofore  enjoyed — because  if  the  same  shsll  be  withdrawn,  anc 
in  the  event  of  our  being  thrown  out  of  the  privileges  and  protection  we  now  have,  oir 
property  would  become  almost  valueless — I  most  ro^pectfully  solicit  an  appointment  ibr 
Mr.  Durfee  and  myself  to  continue  trading  at  said  miUtarv  post  as  a  nrm,  under  the 
style  of  Evans  &,  Durfee,  under  such  regulations  and  restrictions  as  may  in  future  gov- 
ern traders. 

Craving  indulgence  for  thus  trespassing  on  your  time  and  patience,  which  nothing  but 
threatened  injury  would  have  induced. 

The  application  was  received  at  the  War  Department  on  the  23d  of 
September,  1870.  No  appointment  was  made  for  that  post  until  the 
10th  of  October  thereafter.  The  officers  at  Fort  Sill  joined  in  the  recom- 
mendation that  Mr.  Evans  shonid  be  appointed  to  that  position.  Mr. 
Marsh  in  his  application,  which  bears  date  the  16th  of  Angast,  sajs : 

No.  51  West  Thirty-fifth  Street, 

Tuesday  J6cA  August,  1870. 
Genl.  W.  W.  Belknap  : 

My  Dear  Sir  :  You  will  remember  my  application  to  you  in  Washington  a  few  days 
since  for  an  Indian  tradership.  Following  your  suggestion,  I  wrote  to  a  friend  in  Kan- 
sas, and  yesterday  received  a  reply.  My  friend  advises  me  to  apply  for  Fort  Sill  and 
Camp  Supply.  He  says  also  that  ne  is  informed  that  the  latter  post  is  to  be  sbandoued. 
and  the  supplies  concentrated  at  Fort  Sill,  but  that  you  will  know  the  facts  in  regard 
to  this  rumor.  If  true,  it  will  be  only  worth  while  to  apply  for  the  fort.  This  post  was 
not  mentioned  by  you  as  among  those  already  promised,  and  I  venture  to  Lope  has  not 
been. 

I  wrote  to  you  at  once,  so  that  in  case  it  is  yet  free  my  application  may  be  filed. 

I  shall  send  to  Ohio  immediately  for  the  recommendations  of  Senator  Sherman  and 
Representative  Stevenson,  which  I  can  secure  without  trouble,  and  as  soon  as  received 
wiU  send  a  formal  application. 

Please  reserve  the  two  posts,  if  possible. 
I  am,  very  truly,  your  obedient  servant, 

C.  P.  MARSH. 

P.  S. — If  these  posts  have  been  promised,  I  shall  be  much  obliged  if  you  will  inform 
me  at  your  earliest  convenience. 

And  on  file  we  find  no  recommendation  from  Senatoi^  Sherman  of  Mr. 
Marsh,  bat  under  date  of  November  2, 1870,  is  the  following  from  Bepre- 
sentative  Job  £.  Stevenson : 

Hon.  W.W.Belknap, 

Secretary  of  War : 

Dear  Sir  :  I  have  pleasure  in  recommending  Blr.  Caleb  P.  Marsh  for  appointment  as 
post-trader  in  the  Indian  country.  He  is  an  old  citizen,  well  qualified,  and  a  sound  repub- 
lican. 

Yours,  truly, 

JOB  E.  STEVENSON. 

This  bears  date  the  2d  of  Noveml»er,  1870,  more  than  twenty  days 
after  the  appointment  was  made.  Why  was  it  thought  necessary  so 
long  a  time  after  this  appointment  that  this  recommendation  should  be 
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procured  from  Mr.  Stevenson  f    Perbaps  it  may  throw  some  little  light 
npon  the  time  when  the  original  application  was  filed.    On  the  10th  of 
October  Mr.  Evans  was  appointed  po8^trader  at  Fort  Sill.    Mr.  Evans, 
afta*  his  application  was  filed  in  the  War  Department  with  the  recom- 
mendations of  the  officers  of  the  post,  came  to  Washington  for  the  pnr- 
X>o8e  of  securing  the  appointment.    After  he  arrived  here,  as  we  e^all 
show  by  the  witnesses  in  the  case,  he  called  upon  the  Secretary  of  War, 
and  the  Secretary  of  War  informed  him  that  he  could  not  make  the  ap- 
pointment; that  he  had  promised  the  appointment  to  Mr.  Marsh;  and 
that  he  must  see  Mr.  Marsh  and  make  the  arrangements.    Mr.  Marsh 
was  telegraphed  to;  the  proof  shows,  I  think,  that  he  was  telegraphed 
to  by  Mrs.  Belknap  and  informed  that  Mr.  Evans  was  here,  and  asking 
him  to  come  to  Washington  and  see  if  some  arrangement  could  be  made 
in  regard  to  the  post-tradership  at  Fort  Sill.    Mr.  Evans,  in  calling 
upon  the  Secretary  of  War,  represented  to  him  the  sacrifice  that  it 
would  be  if  he  should  be  deprived  of  that  post-tradership,  the  invest- 
ments that  he  had  made,  the  amount  of  capital  which  he  had  employed, 
the  buildings  and  improvements  which  he  had  put  up,  and  the  import- 
ance, therefore,  of  the  appointment  to  him. 

Mr.  Marsh  comes  to  Washington.  He  is  a  merchant  in  the  city  of 
New  York.  He  had  retired  from  a  firm  doing  an  extensive  business  in 
tbe  city  of  Cincinnati  when  he  went  to  New  York.  He  spends  his  sum- 
mers, as  it  seems,  at  Long  Branch;  for  during  the  summer  of  1870  Mrs. 
Marsh  is  at  Long  Branch  with  Mrs.  Belknap,  and  Mrs.  Belknap  returns 
^ith  Mrs.  Marsh  to  her  house  in  New  York. 

Uoder  those  circumstances  it  would  seem  strange  to  most  of  us  that 
this  merchant  and  citizen  of  New  York  should  solicit  the  position  of 
post  trader  in  the  Indian  Territory,  on  the  extreme  frontier,  with  aixy 
intention  himself  to  discharge  the  duties  of  that  position.  But  the 
Secretary  is  informed  that  the  post-trader  at  that  post  has  a  large  capi- 
tal invested ;  that  it  would  be  an  immense  sacrifice  if  he  should  be  de- 
prived of  that  position.  Mr.  Marsh  knows  that  it  will  be  ruin  to  the 
post-trader  if  he  shall  be  deprived  of  it,  and  these  circumstances  afford 
tbe  best  possible  opportunity  for  just  the  arrangement  that  was  subse- 
quently made — for  Mr.  Marsh  to  make  a  contract  with  Mr.  Evans  by 
which  Mr.  Evans  should  receive  the  appointment  upon  the  payment  to 
Marsh  of  the  sum  of  $12,000  per  year. 

When  they  first  met  in  the  city  of  Washington  Mr.  Evans  was  stop- 
ping at  one  of  our  hotels ;  I  do  not  recollect  the  name  of  the  hotel. 
Mr.  Marsh  first  calls  upon  Mr.  Belknap  or  Mrs.  Belknap.     He  is  in- 
formed where  Mr.  Evans  is  stopping.    He  goes  to  the  hotel,  seeks  the 
interview  with  Mr.  Marsh,  and  in  that  interview  Mr.  Marsh  first  demands 
the  sum  of  $20,000  as  the  only  terms  upon  which  he  will  relinquish  the 
promise  which  the  Secretary  of  War  is  said  to  have  given  him  that  he 
should  have  that  post-tradership.    After  some  further  negotiation  tbe 
sum  is  reduced  to  $15,000,  and  there  they  meet,  and  a  verbd  agreement 
is  made  that  Marsh  shall  receive  $15,000  in  quarterly  installments^  but 
they  go  to  New  York  for  the  purpose  of  reducing  the  contract  to  writing, 
80  that  there  can  be  no  dispute  about  it.    They  are  taken  to  the  office 
of  the  lawyer  of  Mr.  Marsh,  and  there  the  writing  is  drawn  which  is 
finally  executed.    But  on  the  way  to  New  York  Mr.  Evans,  seeing  in 
the  Army  and  Navy  Gazette  something  that  induced  him  to  think  that 
the  number  of  troops  at  this  post  might  possibly  be  reduced,  insists  that 
the  sum  of  $15,000  is  more  than  he  should  pay;  and,  therefore,  after 
farther  negotiation,  the  sum  is  still  further  reduced  down  to  $12,000,  and 
a  condition  put  in  the  contract  that  he  should  pay  for  the  first  year 
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$12,000  in  equal  qaarterly  installments,  in  advance,  and  thereafter  the 
sum  should  be  reduced  in  proportion  if  the  number  of  the  troops  at  that> 
post  was  reduced. 

I  think  it  will  be  made  to  appear  that  after  Mr.  Marsh  had  made  this 
arrangement  with  Mr.  Evans  at  a  hotel  in  this  city  he  called  upon  Mr. 
Belknap  and  informed  him  that  an  arrangement  had  been  made.  At 
any  rate,  after  he  returned  to  the  city  of  New  Yotk  he  wrote  to  General 
Belknap,  requesting  that  Mr.  Evans  should  be  appointed  post-trader  in 
his  place.  That  letter  we  have  called  upon  the  accused  to  produce  at 
this  hearing.  If  not  produced,  we  shall  be  compelled  to  introduce 
secondary  evidence  as  to  its  contents.  It  is  one  of  those  letters  which, 
were  placed  on  file  in  the  office  of  the  Secretary  of  War,  among  a  file  of 
letters  indorsed  ^'  semi-official,''  and,  although  it  related  to  the  appoint- 
ment to  a  public  position,  although  it  was  an  api)ointment  made  in  bis 
official  capacity,  it  was  regarded  as  semi-official;  and  before  the  Secre- 
tary resigned  his  office  that  letter  was  taken  from  the  files  of  the  Secre- 
tary of  War,  and  subsequently  other  letters  were  also  taken  about  the 
time  that  he  resigned,  those  letters  which  were  denominated  ^<  semi- 
official;" but  I  hope,  Senators,  that  letter  will  be  produced  by  the 
accused. 

After  this  appointment  was  made  under  these  circumstances,  we  find 
that  orders  were  issued  from  the  War  Department,  all  of  them  directly 
favoring  the  object  which  seemed  to  be  in  view  in  the  appointment* 
The  first  order  which  we  shall  produce  is  an  order  addressed —  * 

A.G.- 

Adjutant-Oeneral,  I  suppose— 

Commanding  officer  at  Fort  Sill  to  be  notified  to  remove  all  traders  from  that  post  except- 
ing Mr.  J.  S.  Evans,  who  was  appointed  by  the  Secretary  of  War  nnder  act  July  15,  1870. 
I  understand  that  Mr.  Walker  still  remains  there  with  a  stock  of  goods. 

W.  W.  B. 
January  14, 1671. 

This  is  about  three  months  after  the  appointment  was  made,  and  is 
the  first  order  issued  from  the  Department,  that  I  find,  directly  to  that 
post.  The  receipt  of  this  order  was  acknowledged  by  the  commanding' 
general,  Grierson,  and  subsequently  executed.  On  the  7th  of  June,  187 1  > 
we  find  this  order  issued  from  the  War  Department : 

War  Department, 
IVashington  City^  June  7,  1871. 

Let  the  following  be  issued  as  a  circular  of  instructions  defining  the  status  of  post-traders. 
A  copy  to  each  commanding  ofificer  and  trader : 

Post-traders  appointed  under  the  authority  given  by  the  act  of  July  15,  1870,  will  be  far- 
nished  with  a  letter  of  appointment  from  the  Secretary  of  War,  indicating  the  post  to  which 
they  are  appointed. 

They  are  not  subject  to  the  rules  prescribed  in  article  25,  or  paragraphs  196  and  197,  Army 
Regulations,  1863,  in  regard  to  sutlers,  that  office  having  been  abolisned  by  law. 

No  tax  or  burden  in  any  shape  will  be  imposed  upon  them,  nor  wiU  they  be  allowed  the 
privilege  of  the  pay-table. 

They  will  be  permitted  to  erect  buildings  for  the  purpose  of  carrying  on  their  business^ 
upon  such  part  of  the  military  reservation  or  post  to  which  they  may  be  assigned  as  the  com- 
manding officer  may  direct.    Such  buildings  to  be  within  convenient  reach  of  the  garrison. 

They  will  be  allowed  the  exclusive  privilege  of  trade  upon  military  reserves  to  which  they 
are  appointed,  and  no  other  person  will  be  allowed  to  trade,  peddle,  or  sell  goods,  by  sample 
or  otherwise,  within  the  limits  of  the  reserve. 

They  are  under  military  protection  and  control  as  camp-followers. 

Commandincf  officers  will  report  to  the  War  Department  any  breach  of  military  regulatioQ 
<fr  any  misconduct  on  the  part  of  traders. 

All  previous  instructions  in  regard  to  post-traders  are  hereby  revoked. 

Under  this  order  the  post-traders  were  no  longer  subject  to  control  of 
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the  board  of  administration,  and  the  board  hod  no  antbority  whatever 
to  fix  the  tariff  of  prices  for  goods  whi6h  they  might  sell  to  soldiers. 

In  the  fall  of  1871  complaintB  were  made  that  Evans  &  Go.  were  sell- 
ing liquor  on  the  reservation.  Salts  were  commenced  in  the  United 
States  district  court.  Communication  of  the  fact  was  made  to  the  Solic> 
itor  of  the  Treasury,  and  the  Secretary  of  War  was  notified  of  these 
complaints.  The  Secretary  of  War,  on  the  2d  of  November,  1871,  writes- 
to  J.  S.  Evans,  post-trader  at  Fort  Sill,  the  following  letter : 

Sir  :  The  atteDtion  of  this  Department  haTing  been  called  to  the  fact  that  spiritaons 
liqQon  hare  been  taken  into  the  Indian  coontry  without  the  authority  of  this  Department 
and  against  the  express  prohibition  of  law  by  certidn  parties,  I  have  the  honor  to  request 
that  yoa  will  inform  me  whether  your  firm  has  canied  liquors  into  that  country  to  the  value 
of  960,000  or  any  less  sum  previous  to  October  30^  1871 ;  and,  if  so,  by  what  authority  they 
were  introduced  there. 

Very  respectfully,  your  obedient  servant, 

WM.  W.  BELKNAP, 

Secretary  of  IVar, 

On  the  8th  of  November  thereafter,  the  Secretary  of  War  writes  the 
following  letter  to  the  Solicitor  of  the  Treasury : 

War  Department,  November  8,  1871. 

8iR:  In  further  response  to  your  letter  of  the  26th  ultimo  on  the  subject  of  the  alleged 
illegal  introduction  of  liquors,  &c,  into  the  Indian  country  by  certain  persons,  among  othera 
Etsos  &  Co.,  of  Fort  Sill,  I  have  the  honor  to  inform  you  that  Mr.  John  8.  Evans,  post- 
trader  at  Fort  SiH,  through  bis  friends,  denies  having  taiken  liouor  into  the  Indian  country 
withoQt  authority.  Mr.  Evans  was  appointed  to  the  post-traoership  on  October  10,  J  870,. 
and  holds  it  in  his  own  name  and  not  in  that  of  Evans  &,  Co.,  and  no  complaint  has  ever 
^>^^  made  against  him  by  the  military  authorities  at  Fort  Sill,  he  having  been  regarded  a 
Kood  and  law-abiding  business  man. 

,  I  therefore  request  that  no  proceedings  be  commenced  against  him  without  a  thorough 
inreitigation  of  the  charges  that  he  has  engaged  in  such  practices  shows  they  wore  well 

Very  respectfully,  your  obedient  servant, 

W.  W.  BELKNAP, 

Secretary  of  IVar, 
To  tlie  SoucrroR  op  the  Treasury. 

Prom  this  letter  of  the  Secretary  of  War  to  the  Solicitor  of  the  Treas  - 
nry  it  is  very  apparent  that  Mr.  Belknap  had  fresh  in  his  mind  that  Mr. 
Evans  was  appointed  pos^trader  at  Fort  Sill.    He  conld  not  mistake  as 
to  the  appointee.    He  recites  it  in  this  letter.    On  the  16th  of  Febrnary , 
1872,  two  months  and  seven  days  after  this  letter  was  written  by  the 
Secretaiy  of  War  to  the  Solicitor  of  the  Treasary,  there  appears  a  com- 
moDication  in  the  Kew  York  Tribnne  setting  forth  the  extortions  which 
were  practiced  upon  the  soldiers  at  Fort  Sill,  complaining  of  the  manner 
in  which  post-traders  were  appointed,  which  article  was  seen  by  the  Sec- 
retary of  War.    Mr.  President,  I  ask  that  this  article  be  read  by  the 
Secretary  of  the  Senate. 

The  President  yro  tempore.  The  Secretary  will  read  the  article 
called  for. 

The  Chief  Clerk  read  as  follows  from  the  New  York  Tribune  of  Feb- 
ruary 16, 1872,  being  a  telegram  from  Washington,  dated  February  15^ 
1872. 
Passing  over  the  first  paragraph;  the  next  one  reads : 

Army  officers  stationed  at  forts  in  the  West  complain  of  the  extortions  practiced  by  the 
pott-traders  and  of  the  gross  abuses  practiced  under  the  law  which  authorizes  their  appoint- 
ment These  traders  are  given  the  ezclnsiTe  priTilep^  of  selling  goods  upon  the  military 
resenrations  to  the  officers,  soldiers,  Indians,  and  emigrants.  The  privilege  is  so  valnable 
that  it  is  obtained  by  political  or  family  influence  at  Washington  by  men  who  never  go  to 
the  posts  or  engage  in  the  business,  but  farm  out  the  priyilege  to  actual  traders  for  suma 
amounting  in  some  cases  to  $10,000  or  $12,000  a  year.  The  traders  occupy  relations  to  the 
Army  similar  to  thosA  the  sutlers  held  during  the  war,  with  this  exception :  that  the  sutlers 
wfre  under  rr.ufr**!  •»f  t^u  po-t.  commHn'lers,  and  tbe  soldierjl  were  protected  agaitist  their  ra- 
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pacitj  by  the  power  of  a  council  of  officers  to  fix  a  tariff  of  prices  at  which  goods  shonld  be 
sold,  whereas  the  traders  are  appointed  bj  the  Secretary  of  War,  and,  baring  no  competitioQ 
and  being  under  no  control,  charge  any  price  they  please.  The  sutlers  were  abolished  at 
the  close  of  the  war,  and  the  Commissary  I>epartment  was  required  to  furnish  the  necessary 
articles  formerly  kept  by  the  sutlers  and  to  sell  them  to  the  sofdieijB  at  cost  price.  This  law 
the  commissaries  found  irksome,  and  they  hare  always  managed  to  evade  it  Soon  after  it 
\7ent  into  effect,  the  Adjutant-General  issued  an  order  allowing  an^  one  to  trade  at  a  military 
post  who  should  show  fitness  to  the  department  commander.  This  was  a  good  arrangement 
for  the  troops,  for  it  gave  them  the  advantage  of  competition ;  but  it  did  not  suit  the  traders, 
who  have  always  sought  exclusive  privileges.  It  lasted  until  the  summer  of  J 870,  when, 
on  the  recommendation  of  the  Secretary  of  War,  a  section  was  put  into  the  Army  bill  author- 
izing the  Secretary  to  appoint  one  or  more  traders  at  each  military  post  '*for  the  convenience 
of  emigrants,  freighters,  and  other  citizens.**  The  section  was  plausibly  worded  and  passed 
without  objection.  Under  it  the  Secretary  appoints  but  one  trader  at  each  post,  and  refuses 
to  appoint  more,  so  that  this  single  trader,  having  a  monopoly  of  all  the  business,  plunders 
the  officers  and  men  by  charging  them  outrageous  prices.  Thecp  is  no  escape  from  his  ra- 
pacity, because  the  officers  mive  no  control  over  him  as  they  had  over  the  sutler.  There  is 
good  authority  for  stating  that  traders*  privileges  are  systematically  farmed  out  by  those  who 
obtain  them  from  the  War  Department  The  Secretaiy  is  not  charged  with  being  cognisant 
of  these  practices,  and  probaoly  has  not  been  informed  of  them.  One  of  the  most  outrai^- 
ous  cases  of  the  kind  is  described  in  the  following  letter  from  an  officer  stationed  at  Fort  Sill, 
Indian  Territory : 

**  I  have  incidental! V  learned  that  you  have  a  desire  to  know  whether  a  bonus  is  required 
from  the  traders  here  for  the  privilege  of  trading,  and  have  been  urged  to  write  you  the  facts 
in  the  case.  As  there  seems  to  be  no  secret  made  of  the  matter,  and  as,  in  common  with 
others  here,  I  feel  it  to  be  a  great  wrong,  I  think  you  will  readily  excuse  the  presumption 
which  my  writing  unasked  by  you  might  indicate.  I  have  read  the  contr%pt  between  J.  8. 
Evans,  a  Fort  Sill  trader,  and  C.  P.  or  C.  £.  Marsh,  of  1867  or  1870,  Broadway,  New  York, 
office  of  Herter  Brothers,  whereby  J.  S.  Evans  is  required  to  pay  said  C.  P.  or  C.  B.  Marsh 
the  sum  of  $12,000  per  year,  quarterly,  in  advance,  for  the  exclusive  privilege  of  tradini^  on 
this  military  reservation.  I  am  correctly  informed  that  said  sum  has  been  paid  since  soon 
after  the  new  law  went  in  force,  and  is  now  paid,  to  include  some  time  in  February  next. 
This  is  not  an  isolated  case.  I  am  informed  bv  officers  who  were  stationed  at  Camp  Supply 
that  Lee  &,  Revnolds  paid  $10,000  outright  for  the  same  exclusive  privilege  there.  Other 
cases  are  talked  of,  but  not  corroborated,  to  roe ;  sufficient  to  state,  the  tax  here  amounts  to 
near  $40  per  selling  day,  which  must  necessarily  be  paid  almost  entirely  by  the  command, 
and  you  can  readuy  see  that  prices  of  such  goods  as  we  are  compelled  to  buv  must  be 
grievously  augmented  thereby.  It  not  being  a  revenue  for  the  Government,  and  Mr.  Marsh 
being  an  entire  stranger  to  every  one  at  the  post,  it  is  felt  by  every  one  informed  of  the  facts 
to  be,  as  I  said  before,  a  very  great  wrong.** 

Mr.  Manager  Lti9De.  We  shall  show  that  this  article  in  the  Tribane 
was  seen  by  the  Secretary  of  War,  or  that  at  any  rate  he  conversed 
with  Mr.  Marsh  and  I  think  with  others  in  regard  to  this  article.  It 
evidently  created  some  alarm  in  the  mind  of  the  Secretary,  and  on  the 
next  day — for  that  article  was  in  the  namber  of  the  Tribune  of  the  16th 
of  February — the  Secretary  writes  the  following: 

War  Department, 
Wa$kiiigton  City,  Febnutrif  17,  J  872. 

The  commanding  officer  at  Fort  Sill  will  report  at  once  directlv  to  the  Adjntant-Oeneral 
of  the  Army  for  the  information  of  the  Secretaiy  of  War  as  to  the  business  character  and 
standing  of  J.  S.  Evans,  post-trader  at  that  post ;  whether  his  prices  for  goods  are  exorbi> 
tant  and  unreasonable  or  whether  his  goods  are  sold  at  a  fair  profit ;  whether  the  prices 
charged  now  and  since  his  appointment  to  that  position  by  the  Secretary  of  War,  under  the 
act  of  July  15, 1870,  are  higher  than  those  charged  by  him  prior  to  that  appointment,  when 
he  was  trader  under  previous  appointment ;  whether  he  has  taken  advantage  of  the  fact  that 
he  is  sole  trader  at  that  post  to  oppress  purchasers  by  exorbitant  prices ;  whether  he  charges 
hig^her  prices  to  enlisted  men  than  to  officers ;  and  whether  he  nas  complied  with  the  re- 
quirements of  the  circular  of  the  Adjutant-Generars  Office  issued  June  7,  J  871. 

The  commanding  officer  is  expected  to  make  as  full  and  as  prompt  report  as  ispossible. 

W.  W^.  B. 

Also  similar  letter  to  commanding  officer  at  Camp  Supply  in  regard  to  the  post-trader 
there,  A.  £.  Reynolds.  , 

The  foregoing  instructions  were  communicated  to  the  commanding  officers  of  Fort  Sill 
and  Camp  Supply,  Indian  Territory,  by  the  Adjutant-General  in  letters  dated  February 

1*7,    j87<6. 

i^ow  I  wish  to  call  the  attention  of  the  Senate  to  the  reply  which  was 
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received  from  General  Grierson,  the  oommaDdin^  officer  at  Fort  Sill,  in 
response  to  this  inqairy  from  the  Secretary  of  War: 

Headquarters,  Fort  Sill,  Indian  Territory, 

February  28,  1672. 
Adjutant-General,  United  States  Army,  Wa$kington^  D.  C. : 

Sir  :  I  haye  the  honor  to  acknowledge  the  receipt  of  joar  letter  dated  Fehmary  17,|1872, 
relative  to  the  post-trader  at  this  post. 

I  understand  J.  S.  Evanses  character  as  a  hasiness  man  is  good,  and  he  has  heretofore 
pren  general  satisfaction ;  bat  Mr.  Evans  is  absent,  and  has  been  for  some  months,  and  has 
tssodated  with  him  J.  J.  Fisher,  now  also  absent,  who  has  had  control  of  the  establishment 
and  who  claims  to  have  the  greater  peconiary  interest  in  the  business,  (the  bosinees  being 
eondoeted,  however,  nnder  the  name  of  J.  8.  Evans.)  Repeated  complaints  have  been 
made  to  me  of  the  exorbitant  prices  at  which  goods  were  sold  bj  them,  and  when  I  have 
represented  the  matter  to  the  firm  thej  replied  that  they  were  obliged  to  pay  $12,000  yearly 
(to  a  Mr.  Manh,  of  New  York  Citj,  who  they  represent  was  first  appointed  post-trader  by 
the  Secretary  of  War)  for  their  permit  to  trade,  and  necessarily  had  to  char^  high  prices  for 
^  their  goods  on  that  account  I  have  repeatedly  urged  them  to  represent  this  matter  in  writ- 
ing to  me,  in  order  that  I  might  lay  tne  matter  before  the  proper  authority  to  relieve  the 
command  of  this  burden,  npon  whom  it  evidently  falls ;  but  they  declined  to  do  so,  stating 
that  they  feared  their  permit  lo  trade  would  be  taken  from  them. 

As  the  prices  could  not  be  regulated  by  a  council  of  administration,  the  trader  not  being 
a  sutler,  it  has  been  contemplated  by  some  of  the  officers  of  the  garrison  to  represent  this 
matter,  without  reference  to  J.  S.  Evans,  through  the  proper  military  channels ;  but  as  it  was 
dumed  that  the  authority  for  the  tradership  emanated  trom  the  Mcretary  of  War,  it  was 
feared  thst  that  course  might  be  construed  as  taking  exception  to  the  action  of  superior 
aathoiity. 

The  prices  are  considerably  higher  since  his  appointment  by  the  Secretary  ot  War  than 
prerioosly,  and  he  has  undoubtedly  taken  advantage  of  his  position  as  sole  trader  in  charg- 
ing these  exorbitant  prices,  firing  the  reasons  above  quoted,  stating  that  he  could  ndt,  under 
the  dreiunstanoes,  sell  goods  at  lower  prices. 

It  has  also  been  repotted  to  me4hat  ne  charges  enlisted  men  greater  prices  for  the  same 
articles  than  he  doee  officers,  and,  at  all  events,  it  is  very  evident  that  the  officers  and  men 
of  this  garrison  have  to  pay  most  of  the  $12,000  yearly,  referred  to  above,  they  being  the  con- 
sumers of  the  liurgest  portion  of  the  stores. 

1  feel  that  a  great  wrong  has  been  done  to  this  command  in  being  obliged  to  pay  this 
cnoriDoas  amount  of  money  under  aay  circumstances ;  the  largest  portion  of  which,  at  least, 
has  been  taken  from  the  officers  and  enlisted  men  of  this  post,  nearly  all  the  money  of  the 
huter  meationed  going  to  the  trader.  The  responsible  party  for  this  great  injustioe  should  be 
AcU  responsible  and  he  obliged  to  refund  the  money. 

If  J.  S.  Evans  has  not  paid  this  exorbitant  price  for  permission  to  trade,  as  stated  by  him, 
his  goods  should  be  seizea  and  sold  for  the  benefit  of  tne  post-fund. 

In  order  to  insure  a  healthy  competltioii,  to  reduce  the  price  of  goods,  and  to  relieve  the 
officers  and  soldiers  of  this  garrison  from  this  imposition,  I  recommend  that  at  least  three  (3) 
traders  be  appointed,  and  that  those  appointmenis  be  made  upon  the  recommendation  of  the 
officers  of  tlM  post ;  that  rach  trader  be  known  to  be  interested  only  in  his  own  house,  and 
that  they  be  obliged  to  keep  such  articles  as  are  required  for  the  use  of  officers  and  enlisted 
men  of  the  Army,  and  to  sell  them  at  moderate  prices. 
The  trader  complies  with  circular  of  A.  O.  O.,  issued  June  7, 1871,.  as  far  as  I  am  aware. 
The  hoildings,  (store,  4m:.,)  however,  are  not  convenient  to  the  present  garrison,  having 
been  hoilt  at  the  time  when  Uie  command  was  in  camp. 
Very  respectfully,  your  obedient  servant, 

B.  H.  GBIER80N, 
CoUnul  Ttntk  Cavalry,  Commanding, 

Beceived  in  the  office  of  the  Adjutant-General  March  9,  1872. 

llndonementl 

War  Department,  A.  G.  O.,  March  11, 1872. 

Bespectfully  forwarded  to  the  Secretary  of  War,  with  implication  of  C.  P.  Marsh  for 

tradership  at  Fort  Sill. 

*^  E.  D.  TOWNSEND, 

AdJuUMUGoneral, 

Why  was  the  application  of  C.  P.  Marsb  returned  to  the  Secretary  of 
War  with  this  letter  T  The  application  of  G.  P.  Marsh  was  made  at  the 
time  Mr.  Evans  was  first  appointed,  in  October,  1870.  The  letter  from 
General  Orierson  showing  to  the  Department  the  abuses  existing  at  that 
post  was  received  in  March,  1872.    It  seems  that  at  the  time  the  atten- 
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tion  of  the  Secretary  of  War  was  called  to  these  abases,  the  application 
of  C.  P.  Marsh  was  agap  sent  up,  in  order  that  if  there  shoald  be  a  new 
appointment  made  at  that  post  it  might  still  be  in  the  control  of  this 
same  C.  P.  Marsh,  and  these  extraordinary  profits  which  were  realized 
from  that  post  not  lost  to  the  parties  in  interest. 

On  the  22d  of  March,  1872,  abont  a  month  after  this  letter  was  written 
by  the  Secretary  of  War  to  the  commandant  at  the  post.  General  Hazen 
was  summoned  before  the  Committee  on  Military  Affairs  of  the  House 
of  Eepresentatives,  and  gave  his  testimony,  setting  forth  and  stating  the 
abuses  which  existed  at  the  post-trading  establishment  at  Fort  SilL  In 
that 'testimony,  however.  General  Hazen  does  not  seem  to  be  as  fully 
informed  as  was  the  correspondent  of  the  Tribune  of  the  16th  of  Feb- 
ruary in  regard  to  who  the  post-trader  really  was.  General  Hazen  in 
his  testimony  seems  to  be  of  the  impression,  and  so  states,  that  Mr. 
Marsh,  of  New  York,  was  appointed  the  post-trader,  and  that  he  had 
farmed  out  the  post  to  Mr.  Evans,  who  was  discharging  the  duties  of 
post-trader  and  paying  for  the  benefits  to  be  derived  from  it  to  Mr. 
Marsh  directly.  This  testimony,  which  was  given  before  the  Committee 
on  Military  Affairs  of  the  House  on  the  22d  of  March,  seems  to  have 
attracted  the  attentioti  of  the  Secretary  of  War,  and  on  the  25th  of 
March,  three  days  after  the  testimony  was  given,  we  find  the  following 
circular  issued  from  the  War  Department,  which  would  seem  to  a  per- 
son who  was  really  cognizant  of  all  the  facts  to  be  intended  to  meet  the 
real  difficulties  existing  at  Fort  Sill,  while  it  did  not  meet  them  at  ail. 
This  circular  is : 

[Circular.] 

War  Department, 
fVashington  Cit^,  March  25.  1872. 

I.  The  cooDcil  of  admioistration  at  a  post  where  there  is  a  post-trader  will,  from  time  to 
time,  examine  the  po8t-trader*s  g^oods  and  inyoices  or  hills  of  sale;  and  will,  subject  to  the 
approyal  of  the  post  aommander,  establish  the  rates  and  prices  (which  should  be  fair  and 
reasonable)  at  which  the  goods  shall  be  sold.  A  copj  of  the  list  thus  established  wiU  be 
kept  posted  in  the  trader's  store.  Should  the  post-trader  feel  himself  amrieyed  bj  the  ac- 
tion of  the  council  of  administration,  he  may  appeal  therefrom,  through  the  post  commander, 
to  the  War  Department. 

This  is  an  adoption  of  the  old  rule  to  some  extent,  and  so  far  so  good. 

II.  In  determining  the  rate  of  profit  to  be  allowed,  the  council  will  consider  not  osly  the 
prime  cost,  freight,  and  other  charges,  but  also  the  fact  that  while  the  trader  pays  no  tax  or 
contribution  of  any  kind  to  the  post-fund  for  his  ezclusive  privileges,  he  has  no  lien  on  the 
soldiers*  pay,  and  is  without  the  security  in  this  respect  once  enjoyed  by  the  sutlers  of  the 
Army. 

"Once  enjoyed,''  but  not  enjoyed  for  several  years  previous  to  the 
abolition  of  that  office. 

in.  Post-traders  will  actually  carry  on  the  business  themselvea — 

Mr.  Evans,  it  appears  by  the  report  of  General  Orierson,  was  himself 
absent  frequently  from  the  post;  but  Mr,  Evans,  after  all,  considered 
himself  a  resident  at  the  post — 

Post-traders  will  actually  carry  on  the  business  themselyes,  aud  will  habitually  reside  at 
the  station  to  which  they  are  appointed.  They  will  not  farm  out,  sublet,  transfer,  sell,  or 
assign  the  business  to  others. 

Not  one  word  in  that  order  reaches  the  payment  which  Evans  was 
making  to  Marsh.  It  merely  prohibits  the  post-trader  from  farming  out, 
subletting,  transferring,  selling,  or  assigning  the  business  to  others. 
Evans  was  the  post-tnuler ;  he  had  been  appointed  by  the  Secretary  of 
War  post-trader ;  and  he  was  paying  by  contract  to  Marsh,  the  friend 
of  the  Secretary,  $12,000  a  year  for  the  appointment  which  he  held  and 
he  privileges  he  enjoyed. 
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IV.  Id  case  there  shall  he  at  this  time  any  posUtrader  who  is  a  nou-resideot  of  Ao  post  to 
-which  he  has  been  appointed,  he  will  he  allowed  ninety  days  from  the  receipt  hereof  at  his 
station  to  comply  with  this  circular  or  Vacate  his  appointment. 

y.  Post-commanders  are  herehj  directed  to  report  to  the  War  Department  any  failure  on 
the  part  of  traders  to  fulfill  the  requirements  of  this  circular. 

YI.  The  proTisions  of  the  circular  from  the  Adjutant-Qeneral*s  Office  of  Juno  7, 1871,  will 
continue  in  force  except  as  herein  modified. 

This  order  issaed  by  the  Secretary  of  War  gave  alarm  to  the  post- 
trader  at  Fort  Sill.  He  foand  that  the  attention  of  the  pnblic  was  called 
to  the  abases  existing  there.  He  immediately  commenced  a  negotiation 
with  Mr.  Marsh  to  ^nce  the  amount  which  he  had  been  paying,  and 
finally  complete^  an  arrangement  by  which  he  was  to  pay  thereafter  the 
snm  of  $6,000  a  year  instead  of  $12,000. 

I  have  given  a  history  of  this  transaction  principally  from  the  doca- 
ments  on  lie  in  the  Office  of  the  Secretary  of  War.  I  have  shown  the 
history  of  this  appointment,  the  orders  which  were  issaed  all  favoring, 
and  especially  favoring,  the  post-trader  at  this  position,  giving  him  op- 
portnnities  and  facilities  such  as  no  sutler  in  the  Army  ever  had  to  ex- 
tort money  and  make  profits  from  his  trade.  1  now  call  the  attention 
of  the  Senate  to  the  real  operating  canses,  as  we  believe,  for  this  indul- 
gence and  for  this  abuse. 

This  appointment  having  been  made  on  the  10th  day  of  October,  1870, 
and  Evans  having  promii^  and  entered  into  a  contract  that  he  would 
pay  Mr.  Marsh  $12,000  a  year,  quarterly  in  advance,  with  a  stipulation 
consenting  that  the  first  payment  should  be  delayed  for  a  time,  we  find 
on  the  1st  day  of  November  thereafter,  a  little  more  than  twenty  days 
from  the  time  the  appointment  is  made,  an  express  package  sent  by  Mr. 
Marsh  to  W.  W.  Belknap,  in  the  city  of  Washington,  containing  $1,500, 
delivered  to  Mr.  Belknap  by  the  express  company  in  this  city,  receipted 
for  by  Mr.  Belknap  in  his  own  handwriting.  We  find  on  the  17th  day 
January  thereafter  another  package  of  $1,500,  just  one-half  of  the  quar- 
terly payment,  sent  by  express  i^m  New  York  Oity  by  Mr.  Marsh  to 
W.  W.  Belknap,  received  by  Mr.  Belknap  here ;  and,  if  my  recollection 
serves  me  right,  it  was  also'  receipted  by  him  personally.  On  the  18th 
day  of  April,  1871,  another  package  of  $1,500  was  sent  by  express  by 
Mr.  Marsh  to  Mr.  Belknap,  and  delivered  to  him  in  this  city.  Whether 
that  was  delivered  to  him  personally  I  cannot  now  state,  or  whether  it 
was  received  by  his  clerk.  On  the  11th  of  November,  1873,  another 
package  was  sent  by  express  of  the  same  sum  by  Mr.  Marsh  to  Mr.  Bel- 
knap. On  the  10th  of  April,  1874,  another  package  of  the  same  amount 
was  sent  by  express  to  Mr.  Belknap  bv  Mr.  Marsh.  On  the  25th  of  May, 
1875,  t*here  was  one  package  sent  of  $1,500,  though  indorsed  $1,000; 
and  on  the  5th  of  November  next  thereafter  a  package  of  $750. 

When  these  express  packages  were  sent  to  Mr.  Belknap,  Mr.  Marsh 
will  testify  that  he  was  accustomed  to  notify  Mr.  Belknap.  He  usually 
received  his  instructions  as  to  how  they  should  be  sent,  and  whenever 
he  sent  them  he  notified  Mr.  Belknap  that  the  packages  were  forwarded 
to  him,  usually  sending  him  the  receipt  of  the  express  company  showing 
that  the  package  had  been  received  by  the  express  company  to  be  de- 
livered to  him,  which  receipt  was  returned  back  by  Mr.  Belknap  to  Mr. 
Marsh,  written  upon  *^0  E,''  all  correct,  or  something  of  that  kind ;  but 
all  these  receipts,  all  communications  of  any  kind,  every  writing  that 
showed  that  any  money  had  ever  been  paid  by  Mr.  Marsh  to  Mr.  Bel- 
knap, were  destroyed.  No  one  of  them  can  be  found.  Mr.  Marsh  will 
testify  that  these  writings  were  destroyed  immediately  after  the  trans- 
action, and  in  order  that  no  written  evidence  should  be  preserved  of  the 
facts. 
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We  fiball  sbow  also  that  three  payments  were  made  to  Mr.  Belknap 
in  certificates  of  deposit,  one  under  date  of  February  10,  1871,  for 
$1,500;  one  under  date  of  January  15,  1872;  and  one  under  date  of 
November  9, 1874.  As  to  these  certificates  of  deposit,  an  effort  was 
made  to  conceal  and  to  prevent  any  trace  of  them  from  Mr.  Marsh  to 
Mr.  Belknap,  for  they  were  always  given  and  made  payable  to  Mr. 
Marsh  himself,  never  to  Mr.  Belknap.  It  is  true  that  Mr.  Marsh  sub- 
sequently indorsed  these  certificates  of  deposit  to  Mr.  Belknap,  and 
thereby  we  are  enabled  to  trace  them  through  his  hand. 

The  other  payments  mentioned  in  the  specifications  were  made  to 
Mr.  Belknap  in  person.  The  payment  of  July  25, 1871,  was  received 
by  Mr.  Belknap  in  New  York  City ;  the  payment  of  June  13,  1872, 
was  the  same ;  the  payment  of  November  22,  1872,  the  same.  At  the 
payment  of  April  28, 1873,  Mr.  Belknap  was  in  Texas,  and  we  shall  not 
attempt  to  sustain  that  specification  by  evidence.  That  is  the  ninth 
specification  of  the  fourth  article.  The  payment  of  June'  16, 1873,  was 
made  to  Mr.  Belknap  in  New  York.  As  to  the  payment  of  the  22d  of 
January,  1874,  we  shall  not  attempt  to  sustain  Uiat  charge,  which  is  the 
twelfth  specification  of  the  fourth  article.  As  at  present  advised  in  re- 
gard to  the  evidence  which  we  have,  I  make  this  statement ;  but  if  in 
the  course  of  the  trial  it  should  appear  that  we  can  prove  these  specifi- 
cations we  shall  ask  leave  to  do  so,  although  at  present  we  think  we 
shall  have  no  occasion. 

Now,  Mr.  President  and  Senators,  if  we  succeed  in  proving  these 
payments,  as  I  have  charged,  it  seems  to  me  tibere  is  nothing  necessary 
to  be  done,  and  the  judgment  of  this  court  must  convict  the  accused. 
The  receipt  of  these  large  sums  of  money  from  Mr.  Marsh  at  the  times, 
periodically,  according  to  the  original  contract  made  between  Marsh 
and  Evans,  the  amounts  corresponding  with  the  amounts  of  payments 
made  by  Evans  to  Marsh,  handing  over  one-half  of  those  payments  to 
the  Secretary  of  War,  the  circumstances  under  which  the  appointment 
was  made,  disregarding  the  recommendation  of  all  the  officers  of  the 
post,  with  a  knowledge  that  to  take  Mr.  Evans  from  that  post  would  ruin 
him  in  fortune  and  destroy  his  business,  that  it  was  given  to  a  man  who 
had  no  intention  and  no  purpose  of  going  from  New  York  Oity  to  an  In- 
dian trading-post  or  a  post  in  an  InSan  territory  for  the  purpose  of  su- 
pervising or  transacting  the  business ;  sdl  of  these  facts,  known  to  the 
Secretary  of  War  and  his  particular  friend  0.  P.  Marsh,  and  used  by 
him  to  extort  from  the  post-trader  who  received  the  appointment  this 
enormous  sum,  must  convince  every  reasonable  man  that  the  Secretary 
of  War  was  a  pariiceps  criminia  in  the  whole  transaction. 

Senators,  1  have  occupied  now  more  time  than  I  intended  when  I  first 
arose.  I  have  felt  at  liberty  to  read  to  you  the  orders  that  were  issued 
by  the  War  Department  in  order  that  you  might  be  &miliar  with  the 
condition  of  affairs  at  the  time  Mr.  Belknap  took  charge  of  that  Depart- 
ment; that  you  might  be  acquainted  with  the  orders  and  the  regulations 
existing  at  the  time  that  this  post-trader  was  appointed;  that  yon  might 
know  that  the  whole  matter  rested  with  the  Secretary  of  War ;  that  he 
at  any  time  could  have  adopted  rules  and  regulations  to  protect  the  sol- 
diers at  that  post,  to  prevent  extortion — rules  which,  as  a  mockery,  he 
did  adopt  on  the  25th  of  March,  1873,  after  the  public  attention  had  been 
called  to  these  abuses.  After  all,  I  say  as  a  mockery,  because  it  did  not 
reach  the  real  evil ;  because  this  post-trader  was  not  fanning  out  his 
offtce,  but  was  paying  an  outsider  for  his  influence  with  the  Secretary  of 
War. 

Senators,  I  have  presented  to  you  a  statemaut  of  the  prcof^  which  we 
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shall  iDtroduce  to  sastaiu  this  impeachment.  There  will  be  some  facta 
brought  out  io  the  coarse  of  the  trial  which  I  have  failed  to  mentiou ; 
bat  I  have  endeavored  to  present  the  principal  ones.  I  do  not  feel  that 
it  is  necessary  to  say  anything  upon  the  law  if  these  facts  shall  be  proven. 
Yoa  all  know  the  magnitude  of  the  crime;  yon  all  know  the  shock  which 
its  exposure  has  given  to  the  American  people ;  you  know  the  disgrace 
which  it  has  brought  upon  our  Government;  and  it  remains  with  you  to 
vindicate  the  national  chivacter  and  show  to  the  world  that  our  Repub- 
lic requires  official  integrity  iu  high  official  position. 

Mr.  Cabpenter.  Mr.  President,  before  the  manager  takes  his  seat  I 
should  like  to  inquire  of  him,  if  he  will  inform  us,  whether  the  man- 
agers claim  that  the  foots  charged  in  the  articles  of  impeachment  violate 
any  and  what  statute  of  the  United  States  T  In  other  words,  will  they 
inform  us  what  particular  *<  high  crime  "  this  is  f 

Mr.  Manager  Ltnde.  I  will  answer  the  gentleman  that  while  we  do 
Dot  deem  it  important  or  necessary,  in  order  to  sustain  the  impeachment, 
that  it  should  be  baaed  upon  any  statute  or  act  of  Congress,  we  do  rely 
and  refer  to  section  178^L  of  die  Be  vised  Statutes,  and  also  to  section 
5501. 

Mr.  Caepenteb.  Will  you  please  to  read  those  sections,  or  have  them 
read,  so  that  we  can  see  what  they  are  f 

The  Pbbsibent  pro  tempore.  The  Secretary  will  reail  the  sections 
called  for. 

The  Chief  Clerk  read  as  follows : 

Sec.  1781.  Eyerr  member  of  Coogrese  or  any  officer  or  agent  of  tbe  Government  who, 
dirocdj  or  indirectly,  takes,  recetref,  or  t^fpreea  to  reoeire,  an/  money,  property,  or  other 
▼ftloabie  consideration  whatever,  from  any  pereon  for  procuring,  or  aiding  to  procure,  any 
eontract.  office,  or  place,  from  the  Oovemment  or  any  Department  thereof,  or  from  any 
officer  of  tbe  United  States,  for  any  person  whatever,  or  for  giving  any  snch  contract,  office, 
or  plsce  to  any  person  whomsoever,  and  every  person  who,  directly  or  indirectly,  offers  or 
serees  to  give,  or  gives,  or  bestows  any  money,  property,  or  other  valoable  consideratioa 
wflitsTer,  lor  tbe  procuring  or  Mding  to  procure  any  such  contract,  office,  or  place,  and 
every  member  of  Congress  who,  directly  or  indirectly,  takes,  receives,  or  agrees  to  receive 
soy  monev,  property,  or  other  valuable  consideration  whatever  after  his  election  as  such 
member,  for  his  attention  to,  services,  action,  vote,  or  decision,  on  any  question,  matter, 
ctose,  or  proceeding  which  ma^  then  be  ^ndin^,  or  may  by  law  or  under  the  Constitution 
be  brought  before  him  in  his  official  capacity,  or  in  his  place  as  such  member  of  Congress, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  more  than  two  years 
and  fined  not  more  than  $10,000.  And  any  such  contract  or  ai^reement  may,  at  tbe  option 
of  the  President,  be  declared  absolutely  null  and  void ;  and  any  member  of  Congress  or 
officer  convicted  of  a  violation  of  this  section  shall,  moreover,  be  disqualified  from  nolding 
any  office  of  honor,  profit,  or  trust  under  the  Government  of  Uie  United  States. 

Sec.  ^01.  Every  officer  of  the  United  States,  and  every  person  acting  for  or  on  behalf  of 
the  United  States^  in  any  official  capacity  under  or  by  virtue  of  the  authority  of  any 'depart- 
ment or  office  of  the  Government  thereof;  and  every  officer  or  person  acting  for  or  on  behalf 
of  either  House  of  Congress,  or  of  any  committee  of  either  House,  or  of  both  Houses 
thereof,  who  asks,  accepts!  or  receives  any  money,  or  any  contract,  promise,  undertaking, 
obligation,  gratuity,  or  securitv  for  the  payment  of  money,  or  for  the  delivery  or  convey- 
ance of  anything  of  value,  with  intent  to  have  his  decision  or  action  on  any  question,  mat- 
ter, cause,  or  proceeding  wnich  may  at  any  time  be  pending,  or  which  may  be  by  law  brought 
before  him  in  his  official  capacity,  or  in  his  place  of  trust  or  profit,  influenced  thereby,  shall 
be  punisbed  as  prescribed  in  the  preceding  section.    (See  i  5451.) 

Mr.  Manager  McMahon.  The  managers  are  ready  to  mibmit  the  tes- 
timony now,  and  to  have  sach  witnesses  sworn  as  are  here  present. 

The  President  pro  tempore.  The  Secretary  will  call  the  names  of  the 
witnesses  who  are  present. 

The  names  of  the  following  witnesses  were  called,  and  they  advanced 
to  the  desk,  and  the  Chief  Glerk  administered  the  oath  prescribed  to 
them,  respectively  :  Caleb  P.  Marsh,  E.  T.  Bartlett,  George  W.  Moss, 
J.  S.  Dodge,  Robert  C.  Seip,  Irwin  McDowell,  George  M.  Adams,  E.  W. 
Kice. 

36  b 
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Mr.  McMahon.  We  propose  to  examiue  Mr.  Adams  first. 

The  President  pro  tempore  suggested  tbat  witnesses  take  a  place  at 
the  rijgbt  of  the  Chair,  on  a  level  with  the  Secretary's  desk  ;  but  at  the 
saggestion  of  the  managers  and  several  Senators,  a  place  on  the  floor, 
in  front  of  the  Secretary's  desk,  was  assigned  to  the  witnesses. 

Mr.  Manager  MgMahon.  I  wish  to  ask  Mr.  Adams  if  he  is  the  Clerk 
of  the  House  of  Representatives. 

Mr.  Carpenter.  One  moment. 

Mr.  Black.  I  will  ask  the  gentlemen  if  they  have  any  objection  to 
state  to  us  what  they  propose  to  prove  by  this  witness  ? 

Mr.  Manager  McMaHon.  Nothing,  except  to  produce  a  document 
which  we  expect  to  prove  by  another  witness. 

Mr.  Black.  Mr.  President  I  presume  that  the  managers  intend  now 
to  call  the  witnesses  and  produce  the  evidence  which  they  have  men- 
tioned in  their  opening. 

Mr.  Manager  MoMahon.  The  gentleman  is  correct. 

Mr.  Black.  We  object  to  any  evidence  being  given,  in  consequence 
of  the  condition  in  which  this  case  now  stands;  that  is,  we  stand  upon 
a  right  which,  if  it  be  recognized  by  the  Senate,  enables  us  to  exclude 
all  evidence  such  as  that  which  they  have  declared  their  intention  of 
giving. 

By  the  Constitution  two-thirds  of  the  Senate  are  required  to  convict 
the  defendant  One-third  voting  in  his  favor  express  the  sense  of  the 
Senate;  that  is,  more  than  one-third  voting  in  his  favor  are  entitled 
to  have  their  judgment  recorded  as  the  judgment  of  the  Senate  upon 
any  fact  or^any  rule  of  law  which  is  an  essential  element  in  any  legal 
conviction  which  the  Senate  can  pronounce.  We  make  this  objection 
now  not  with  any  ihtent  or  desire  to  indulge  in  argument,  and  still  less 
with  any  wish  to  provoke  an  argument  upon  the  other  side.  We  can 
hardly  expect  that  a  majority  of  the  Senate  will  take  our  view  of  the 
•question  now,  inasmuch  as  it  appeai^s  heretofore  to  have  been  rejected 
by  the  majority.  The  majority  have  this  body  in  their  hands.  They 
•can  order  any  judgment  to  be  entered  upon  the  record  which  they  see 
proper,  and  for  aught  I  can  see  they  can  execute  it.  Although  a  bare  ma- 
jority has  not  the  constitutional  authority  to  do  a  thing,  yet  I  do  not 
know  how  to  stop  them  if  they  think  they  have.  Although  a  third  of 
the  Senate  be  constitutionally  the  organ  of  the  whole  Senate  and  has 
a  right  to  e^tpress  its  judgment,  yet  if  the  majority  will  not  let  them  do 
it  I  do  not  know  what  is  to  be  done.  We  take  it  for  granted  that  what 
the  majority  has  once  said  it  will  say  again ;  but  yet  it  is  necessary  and 
proper  that  at  this  stage  of  the  proceeding  and  at  every  stage  we  should 
so  assert  our  right  as  that  nothing  can  be  quoted  against  us  hereafter 
as  a  concession  to  the  other  side.  We  not  only  insist  upon  it  that  this 
court  has  no  jurisdiction ;  that  is,  that  one  of  the  principal  facts  which 
it  is  necessary  should  be  found  in  order  to  enable  you  legally  to  convict 
the  accused  does  not  exist,  but  that  the  fact  and  the  law  have  been  act- 
ually found  in  our  favor,  so  that  it  is  now  declared  already  and  placed 
upon  record  by  Ihe  votes  of  more  than  one-third  of  the  Senat.e  that  he 
is  not,  that  he  was  not  at  the  time  when  this  impeachment  was  insti- 
tuted against  him,  an  officer  of  the  Government;  that  the  great  question 
arose  then  and  was  debated  before  this  body  which  Governor  Johnston 
put  so  pertinently  to  the  North  Carolina  convention  at  the  time  of  the 
adoption  of  the  Constitution  by  that  State,  "  How  can  a  person  be  re- 
moved from  an  office  which  he  does  not  hold?" 

A  majority  of  this  body  have  concluded  that  he  could  be  removed 
from  an  office  which  he  did  not  hold.    That  has  never  got  through 
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our  minds;  we  cannot  understand  it.  We  do  not  a))preciute  the  logic 
by  which  such  a  conclusion  can  possibly  be  reached.  Of  course  1  can- 
not say  that  it  is  absurd  when  I  recollect  who  it  is  that  thinks  it  is  per- 
fectly sensible  and  proper.  Therefore* there  must  be  some  reasoning 
about  it  that  we  have  not  been  able  to  comprehend;  but  whether  there 
is  or  is  not,  it  has  become  a  fixed  constitutional  fact  established  by  the 
judgment  of  one-third  of  the  Senate,  and  upward  of  one-third,  and  by 
the  DOD-concurrence  of  two-thirds  of  the  Senate,  that  he  is  not,  and  was 
not  at  the  time  of  the  commencement  of  these  proceeiliugs  against  him, 
an  officer  of  the  Government  within  the  meaning  of  the  Constitution. 
That,  we  take  it,  ought  to  end  the  question  unless  the  gentlemen  can 
show,  or  unless  it  shall  be  the  opinion  of  the  Senate,  that  it  makes  no 
difference,  that  it  is  not  an  essential  element  in  the  judgment  which  you 
are  about  to  pronounce.  But  we  think  it  is,  and  to  us,  to  me  at  all  events, 
the  point  is  so  near  being  perfectly  self-evident  that  I  do  not  know  how 
to  make  an  argument  upon  the  one  side  any  more  than  upon  the  other  side. 
Yon  all  know  the  difficulty  of  proving  that  the  light  shines  down  through 
the  spaces  in  yonder  ceiling  that  are  made  for  that  purpose.  The  most 
difficult  thing  perhaps  to  prove  is  that  which  everybody  knows  to  be 
true  and  which  requires  simply  to  be  stated  in  order  to  establish  it. 
That  is  my  fix  here.  Perhaps  I  may  be  mistaken  about  it;  I  suppose  I 
must  be.  I  would  say  certainly  and  clearly  that  I  am  mistaken  about 
it  if  the  Senate  had  not  concuired  in  the  same  view.  I  now  say  that  the 
sense  of  this  body  has  been  spoken  by  those  who  have  a  right  to  speak 
it  to  the  number  of  more  than  one-third  of  its  members,  and  that  that 
is  as  conclusive  of  the  case  as  if  every  individual  member  had  given  the 
same  vote. 

Mr.  Manager  Hoab.  Mr.  President,  we  are  here  to  execute  this  order 
of  the  Senate  that— 

The  trial  shall  proceed  on  the  6th  of  July  next  at  upon  a  plea  of  not  gailty. 

We  do  not  propose  to  discuss  the  question  now  whether  that  order  was 
properly  adopted,  nor  do  we  propose  to  discuss  the  question  now  what 
will  be  the  legal  and  constitutional  result  in  the  termination  of  this  trial  of 
the  opinions  which  any  individual  members  of  this  court  may  entertain 
or  have  heretofore  expressed. 

Mr.  Cabpentee.  Mr.  President,  the  order  to  which  the  honorable 
manager  refers  was  based  upon  the  order  which  was  made  declaring  that 
the  plea  in  abatement  was  bad,  that  the  demurrer  to  the  replication  was 
bad,  the  replication  good,  the  plea  bad,  and  the  articles  good.  We  have 
filed  in  due  course  of  practice  a  motion  to  vacate  that  order,  and  that  is 
the  foundation  of  all  subsequent  proceedings  in  this  cause.  It  seems 
to  me  that  that  motion  should  be  first  disposed  of  before  we  come  into 
this  trial.  It  would  be  a  very  awkward  proceeding  if  we  should  spend 
three  or  four  weeks  here,  with  the  sun  riding  with  the  Sirian  star,  in 
taking  testimony,  and  the  Senate  should  then  finally  be  convinced  that 
the  order  which  had  been  made,  and  which  is  the  foundation  of  this 
proceeding,  was  erroneous  and  must  be  reversed. 

I  want  In  this  connection  to  say  a  few  \^ords  in  the  nature  of  a  per- 
sonal explanation.  When  I  appeared  here  after  that  order  was  prq- 
pounced  in  the  court,  I  suggested  to  the  court  certain  questions  which 
in  my  opinion  arose  upon  the  order  which  required  consultation  between 
the  counsel  for  the  defendant  before  we  could  determine  what  steps  we 
^ould  take  as  his  counsel.  Among  other  things,  I  stated  my  impres- 
sion to  be  that  in  the  case  of  a  plea  in  abatement  being  demurred  to,  or 
after  replication,  demurrer  being  filed  to  that,  the  rule  that  the  court 
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could  go  back  through  the  record  was  confined  to  the  particular  branch 
of  pleadings  out  of  which  the  demurrer  arose ;  and  that  the  Senate  hav- 
ing decided  that  our  demurrer  to  the  replication  of  the  House  was  bad, 
the  court  were  estopped  from  going  back  to  other  parts  of  the  record. 
A  newspaper  says — I  did  not  quite  understand  it  at  the  time — that  the 
Senator  from  Ohio  [Mr.  Thurman]  administered  to  me  a  glowing  and 
proper  rebuke  for  my  impertinence  and  easy  impudence  in  suggesting 
that  an  order  made  by  the  court  could  be  erroneous.  I  want  to  purge 
myself  of  contempt,  (not  of  the  Senate,  for  I  do  not  think  the  Senate  re- 
garded it  as  an  impropriety  on  my  part,  but  of  contempt  of  the  press 
that  evidently  did  regard  it  as  an  improper  suggestion,)  by  saying  that 
there  is  no  court  in  England  or  America  exercising  original  jurisdiction 
which  does  not  concede  as  one  of  the  regular  steps  of  practice  motions 
to  reconsider,  and  in  chancery  motions  for  rehearing  and  bills  of  review 
upon  errors  of  law  apparent  upon  the  record.  Half  the  criminal  cases 
that  are  tried  in  England  and  America  are  finally  disposed  of  on  mo- 
tions for  a  new  trial  based  upon  the  suggestion  that  the  court  below  has 
erred  in  admitting  or  rejecting  testimony  or  in  its  instructions  to  the 
jury,  and  no  man  on  the  bench  or  at  the  bar  ever  supposed  that  such  a 
motion  was  disrespectfhl  to  the  court.  The  courts  of  chancery  in  England 
which  administer  original  jurisdiction,  our  courts  in  this  country,  our 
circuit  courts,  the  Supreme  Court  of  the  United  States,  all  have  rules 
regulating  motions  for  rehearing;  and  the  Supreme  Court  of  the  United 
States  itself,  sitting  with  advantages  possessed  by  no  other  tribunal  in 
the  land  to  be  correct  in  its  judgment,  has  over  and  over  again  reversed 
its  decisions.  One  of  the  first  which  was  reversed  was  by  Chief-Justice 
Marshall  reversing  an  opinion  he  had  delivered  himself,  upon  the  ground 
that  counsel  had  not  argued  the  former  case;  that  is  to  say,  he  apolo- 
gized for  the  error  in  the  former  case  upon  the  ground  that  counsel  had 
not  argued  that  case  at  the  bar. 

lu  making  the  suggestion  I  did  I  beg  to  assert  that  I  not  only  pro- 
fessed but  that  I  entertained  then  and  now  the  most  perfect  respect  for 
this  court.  The  Supreme  Court  of  the  United  States  would  entertain  a 
bill  of  review  in  any  case  where  they  had  exercised  the  original  juris- 
diction conferred  upon  them  by  the  Constitution.  A  State,  for  instance, 
is  sued  by  a  bill  in  chancery  in  that  court.  Every  proceeding  in  that 
'  suit  is  regulated  by  orders  of  the  court,  from  time  to  time,  if  necessary ; 
and  every  incident  of  a  chancery  case  in  England  pert-ains  to  that  trial 
in  that  court,  and  you  may  make  a  motion  for  a  rehearing  upon  auy 
order  or  decree  made  by  the  court ;  you  may  within  a  year -file  a  bill  of 
review  for  errors  of  law  apparent  upon  the  record  of  that  court.  I  pre- 
sume no  man  will  doubt  that. 

Again,  let  me  say  that  in  a  case  which  I  shall  refer  to  in  subsequent 
arguments  before  this  tribunal,  two  years  after  conviction  ou  an  im- 
peachment in  the  British  Parliament  a  bill  pointing  out  errors  of  law 
was  filed  for  the  purpose  of  reversing  that  decree ;  and  by  some  process, 
not  very  plain  from  the  histories  which  I  have  examined,  the  party  con- 
victed was  relieved  from  the  effect  of  the  decree.  So  much  for  the  ex- 
planation. 

Now  I  come  back  to  this  point :  I  say  there  was  nothing  disrespectful 
to  this  court  or  any  member  of  it  in  suggesting  that  that  order  was  er- 
roneous. At  that  time  I  was  exceedingly  modest  about  the  statement 
It  was  my  impression  very  decidedly,  and  I  stated  it  so;  but  I  have  de- 
voted a  week  to  the  examination  of  it,  and  I  am  now  prepared  to  prove 
it  so  to  the  satisfaction  of  every  lawyer  who  holds  a  seat  in  the  Senate. 
That  order  is  the  foundation  of  the  proceedings  that  are  now  to  go  od, 
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and  it  seems  to  me  that  the  regular  and  proper  course  would  be  to  have 
that  motion  for  reheariug  argued  and  disposed  of  by  this  court.  I  feel 
satisfied  that  the  positions  which  I  assumed  in  the  suggestions  I  made 
are  sound ;  that  that  order  is  erroneous,  especially  in  holding  that  the 
articles  of  impeachment  were  sufficient  in  law  ;  a  question  not  before  the 
court  at  all,  as  I  will  satisfy  every  member  of  the  Senate  when  I  get  at 
it.  If  authorities  can  settle  anything,  then  I  say  that  weought  to  be-heard 
upon  the  reversal  of  that  order  before  we  go  any  further  in  the  case. 

The  authorities  are  plain,  too  plain  to  be  doubted,  and  not  a  single 
conflicting  case,  to  my  knowledge,  can  be  found.  In  two  of  the  cases 
the  judges  say  that  they  have  searched  in  vaia  for  conflicting  authority, 
to  wit,  that  on  a  plea  in  abatement  where  the  demorrec  is  overruled,  or 
where  it  is  followed  by  a  replication  to  which  a  demurrer  is  filed,  and 
that  demurrer  is  overruled,  the  court  cannot  go  back  through  the  record; 
no  other  parts  of  the  record  are  before  the  court.  That  is  the  well  set- 
tled rule  both  in  this  country  and  in  England,  as  I  can  show  by  the  au- 
thorities when  we  come  to  it.  Then  the  order  which  was  made  was 
made  erroneously ;  I  may  use  the  honest  language  of  the  law.  <^  Erro- 
neously ^  is  the  honest,  frank  word.  It  implies  no  disrespect  to  the  in- 
tellect of  any  Senator  or  the  aggregated  wisdom  of  the  Senate,  for  God 
never  made  a  court  which  coi&d  not  err.  We  are  ready  to  prove— not 
merely  to  assert,  but  to  prove^by  the  authorities  that  that  order  is  er- 
roneous, and  ought  to  be  reversed. 

The  Pbesidbnt  pro  tempore.  Do  the  managers  desire  to  be  heard  f 

Mr.  Manager  McMahon.  No,  sir. 

The  President  pro  tempore.  The  question  raised  by  the  counsel  will 
be  reduced  to  writing,  and  the  Chair  will  submit  it  to  the  Senate. 

Mr.  Manager  Jenks.  I  submit  that  they  ask  for  no  special  order.  I 
do  not  know  that  they  ask  ibr  any  ruling,  and  we  therefore  propose  to 
ptwseed  with  the  trial. 

The  President  iiro  tempore.  The  counsel  objected  to  the  examination 
of  the  witness. 

Mr.  Sherman.  I  supi>ose  the  question  is,  Shall  the  interrogatory  be 
put  to  the  witness  ? 

The  President  pro  tempore.  So  the  Chair  understood,  and  he  has 
asked  that  the  proposition  be  reduced  to  writing.    [A  pause.] 

Mr.  Carpenter.  We  ask  the  Clerk  to  read  the  order  which  we  ask. 

The  President  pro  tempore.  The  order  will  be  read. 

The  Chief  Clerk  read  as  follows: 

The  counsel  for  the  accused  object  to  the  evidence  now  offered  and  to  all  evidence  to  sup- 
port the  opening  of  the  managers,  on  the  ground  that  there  can  be  no  legal  conviction,  the 
Senate  having  already  determined  the  materia]  and  necessarv  fact  that  the  defendant  is  not, 
and  was  not  when  impeached^  a  civil  officer  of  the  United  Statef. 

The  President  pro  tempore.  The  Chair  will  submit  the  question  of 
objection  to  the  Senate.  [Putting  the  question.]  Senators  concurring 
in  the  objection  will  say  "  ay;^  those  non-concurring  "  no.^ 

The  "  noes  "  prevailed. 

The  President  pro  tempore.  The  Senate  overrules  the  objection.  Pro- 
ceed with  the  witness. 

Oeorgb  M.  Adams  examined. 
By  Mr.  Manager  McMahon  : 

Question.  Mr.  Adams,  aro  you  the  Clerk  of  the  Ilouse  of  Representa- 
tives ! — Answer.  I  am. 

Q.  [Handing  a  paper.]  Take  that  paper  and  state  where  you  received 
it  and  what  it  is. — A.  [Having  examined  the  paper.]  The  paper  which 
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I  hold  in  my  band  purports  to  be  "  articles  of  agreement  between  J.  8. 
Evans  and  0.  P.  Marsh.''  It  was  received  by  me  irom  the  Public  Printer 
as  a  part  of  the  original  papers  that  were  before  the  Committee  on  War 
Expenditares,  1  believe.  It  was  forwarded  to  me  from  the  Government 
Printing-OflBce  in  connection  with  those  papers. 

Q.  Has  it  been  in  yonr  possession  ever  since  ? — A.  It  has  been  in  my 
possession  ever  since  it  was  retnmed  to  me  from  the  Public  Printer. 

Q.  (By  Mr.  Manager  Jenks.)  What  public  printer! — A.  A.  M.  Clapp, 
I  believe,  is  the  name. 

Mr.  McMahon.  We  have  no  further  questions. 

The  PBEsroBNT  pro  tempore.  Do  the  counsel  for  the  respondent  desire 
to  propound  any  questions  T 

Mr.  Gabpenteb.  No,  sir. 

Edwabd  T.  Bartlett  called  and  examined. 
By  Mr.  Manager  MoMahon  : 

Question.  Where  do  you  reside? — ^Answer.  In  the  city  of  New  York. 

Q.  What  is  your  occupation  T — A.  Attorney  and  counselor  at  law. 

Q.  A  member  of  what  firm  t— A.  Bell,  Bartlett  &  Wilson. 

Q.  Are  you  acquainted  with  Caleb  P.  Marsh  ! — A.  I  am. 

Q.  How  long  have  you  known  him  t — A.  I  think  I  have  known  him 
since  the  year  1868  or  1869. 

Q.  Have  you  been  his  legal  adviser  in  that  time  f — A.  I  have  been. 

Q.  State  whether  upon  any  occasion  he  came  to  yon  with  a  person 
whom  he  represented  to  be  a  Mr.  Evans,  for  the  purpose  of  having  a 
contract  drawn  up. 

Mr.  Cabpenteb.  Do  the  managers  claim  that  they  can  introduce 
evidence  of  an  interview  between  third  persons  at  which  we  were  not 
present? 

Mr.  Manager  McMaho'N.  Yes,  sir ;  we  propose  to  connect  the  aecnsed 
with  it  in  the  course  of  the  trial.  This  is  the  mere  formal  part  of  the 
proof. 

Mr.  Cabpenteb.  We  do  not  know  any  rule  which  allows  them  to 
prove  an  interview  between  this  man  and  two  or  three  other  men  at 
which  Mr.  Belknap  was  not  present. 

Mr.  Manager  McMahon.  I  simply  inquire  for  the  fact,  whether  he 
came  to  draw  the  agreement. 

Mr.  Cabpenteb.  That  is  no  fact  here,  unless  Mr.  Belknap  was  pres- 
ent. 

Mr.  Manager  McMahon.  We  cannot  get  in  all  our  facts  at  once ;  we 
must  get  them  in  one  at  a  time. 

The  Pbesident  pro  tempore.  Do  counsel  object ! 

Mr.  Cabpenteb.  No  ;  go  on. 

Mr.  Manager  McMahon,  (to  the  witness.)  Can  yon  answer  the  ques- 
tion ? 

The  Witness.  Let  the  stenographer  read  the  question. 

The  question  was  read,  as  follows : 

Q.  State  whether  upon  any  occasion  he  [Marsh]  came  to  you  with  a 
person  whom  he  represented  to  be  a  Mr.  Evans,  for  the  purpose  of  hav- 
ing a  contract  drawn  up. — A.  When  I  was  employed  to  draw  this  con- 
tract, Mr.  Marsh  came  alone  to  my  office.  I  did  not  see  Mr.  Evans  until 
the  contract  was  executed.  Mr.  Marsh  came  to  my  office,  as  I  now  re- 
member, about  the  date  of  that  contract,  and  handed  me  a  written 
memorandum  of  his  own  containing  in  substance  the  subject-matter  of 
this  contract,  and  requested  me  to  reduce  it  to  legal,  shape. 

Q.  [Handing  to  the  witness  the  paper  identified  by  Mr.  Adams.]    Look 
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at  that  paper,  and  see  if  that  is  the  agreement  which  yoa  drew  up  and 
which  was  signed  by  the  parties! — A.  [ Having  examined  the  paper.] 
That  is  all  in  my  handwriting. 

Q.  The  agreement  is  in  yonr  handwriting  f — A.  Yes,  sir. 

Q.  Who  is  the  subscribing  witness  to  it  f — A.  I  am. 

Q.  That  is  yonr  signature  f — ^A.  Yes,  sir. 

Q.  Bid  the  parties  sign  it  in  your  presence  T — A.  After  the  contract 
was  drawn,  I  was  requested  to  call  on  him  np  town  in  the  evening,  at 
the  store  of  Herter  Brothers,  No.  867  Broadway,  as  I  now  remember. 
Mr.  Marsh  was  a  partner  in  that  firm ;  and  I  was  there  introduced  by 
Mr.  Marsh  to  a  gentleman  called  John  S.  Evans,  whom  I  had  never 
seen  before  and  have  never  seen  since.  This  gentleman  and  Mr.  Marsh 
executed  the  contract  in  my  presence. 

Mr.  Manager  MoMahon.  We  ofier  the  agreement  in  evidence,  and 
desire  that  the  Secretary  may  read  it. 

The  Pbbsident |>ro  tempore.  The  paper  will  be  read  by  the  Secretary, 
if  there  be  no  objection. 

The  Chief  Clerk  read  as  follows : 

Articles  of  agreement  made  and  entered  into  this  8th  daj  of  October,  A.  D.  1870,  bjr  and 
between  John  S.  Evans,  of  Fort  Sill,  Indian  Territory,  United  States  of  America,  of  the 
first  part,  and  Caleb  P.  Marsh,  of  No.  51  West  Thirtjr-fifth  street,  of  the  city,  county,  and 
State  of  New  Tork,  of  the  second  part,witnesseth,  namely : 

Whereas  the  ssid  Caleb  P.  Marsh  has  receiyed  from  General  William  W.  Belknap, Secretary 
of  War  of  the  United  States,  the  appointment  of  post-trader  at  Fort  Sill  aforesaid ;  and  whereas 
the  name  of  said  John  S.  Evans  is  to  be  filled  into  the  commission  of  appointment  of  said 
post-trader  at  Fort  Sill  aforesaid,  by  permission  and  at  the  instance  and  request  of  said 
Caleb  P.  Marsh,  and  for  the  purpose  of  carrying  out  the  terms  of  this  agreement ;  and 
whereas  said  John  8.  Evans  is  to  hold  said  position  of  post-trader  as  aforesaid  solely  as  the 
^pointee  of  said  Caleb  P.  Marsh,  and  for  the  purposes  hereinafter  stated : 

Now,  therefore,  said  John  B.  Evans,  in  consideration  of  said  appointment  and  the  sum.  of 
tl  to  him  in  hand  paid  by  said  Caleb  P.  Marsh,  the  receipt  of  which  is  hereby  acknowl- 
edged, hereby  covenants  and  agrees  to  pav  to  said  Caleb  P.  Marsh  the  sum  of  $12,000  an- 
nmilly,  payable  quarterly  in  advance,  in  the  city  of  New  Tork  aforesaid ;  said  sum  to  be  so 
payable  during  the  first  year  of  this  agreement  absolutely  and  under  all  circumstances,  any- 
thing hereinafter  contained  to  the  contiary  notwithstanding ;  and  thereafter  said  sum  shall 
be  so  payable,  unless  increased  or  reduced  in  amount  in  accordance  with  the  subsequent 
provisions  of  this  agpreement. 

In  consideration  of  the  premises,  it  is  mutually  agreed  between  the  parties  aforesaid  as 
follows,  nanMly : 

Fint.  This  agreement  is  made  on  the  basis  of  seven  cavalry  companies  of  the  United 
States  Army,  which  are  now  stationed  at  Fort  Sill  aforesaid. 

Second.  If  at  the  end  of  the  first  year  of  this  agreement  the  forces  of  the  United  States 
Army  stationed  at  Fort  Sill  aforesaid  shall  be  increased  or  diminished  not  to  exceed  one  hun- 
dred men,  then  this  agreement  shall  remain  in  full  force  and  unchanged  for  the  next  year. 
If,  however,  the  said  forces  shall  be  increased  or  diminished  beyond  the  number  of  one  nun- 
dred  men,  then  the  amount  to  be  paid  under  this  agreement  by  said  John  S.  Evans  to  said 
Caleb  P.  Marsh  shall  be  increased  or  reduced  in  accordance  therewith  and  in  proper  propor- 
tion thereto.  The  above  rule  laid  down  for  the  continuation  of  this  agreement  at  the  close 
of  the  first  year  thereof  shall  be  applied  at  the  close  of  each  succeeding  year  so  long  as  this 
agreement  shall  remain  in  force  ana  effect. 

Third.  This  agreement  shall  remain  in  force  and  effect  so  long  as  said  Caleb  P.  Marsh 
shall  hold  or  control,  directly  or  indirectly,  the  appointment  and  position  of  post-trader  at 
Fort  Sill  aforesaid. 

Fourth.  This  agreement  shall  take  effect  from  the  date  and  day  the  Secretary  of  War 
aforesaid  shall  sign  the  coipmission  of  post-trader  at  Fort  Sill  aforesaid,  said  commission  to 
be  issued  to  said  John  S.  Evans  at  the  instance  and  request  of  said  Caleb  P.  Marsh,  and 
solely  for  the  purpose  of  carrying  out  the  provisions  of  this  agreement. 

Fifth.  Exception  is  hereby  mwe  in  regard  to  the  first  quarterly  payment  under  this  agree- 
ment, it  being  agreed  and  understood  that  the  same  may  be  paia  at  any  time  within  the 
next  thirty  days  after  the  said  Secretary  of  War  shall  sign  the  aforesaid  commission  of  post- 
trader  at  Fort  Sill. 

Sixth.  Said  Caleb  P.  Marsh  is  at  all  times,  at  the  request  of  said  John  S.  Evans,  to  use 
any  proper  Influence  he  may  have  with  said  Secretary  of  War  for  the  protection  of  said 
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John  8.  Evans  while  in  the  discharge  of  his  legitimate  duties  in  the  conduct  of  the  business 
of  post-trader  at  Fort  Sill  aforesaid. 

Seventh.  Said  John  S.  Evans  is  to  conduct  the  said  business  of  nost-trader  at  Fort  Sill 
aforesaid  solely  on  his  own  responsibility  and  in  his  own  name,  it  being  expressly  agreed 
and  understood  that  said  Caleb  P.  Marsh  shall  assume  no  liabili^  in  the  premises  whatever. 
Eighth.  And  it  is  expressly  understood  and  agreed  that  the  stipulations  and  oovenants 
aforesaid  are  to  apply  to  and  bind  the  heirs,  executors,  and  administratoEs  of  the  respective 
parties. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

JOHN  8.  EVANS,     [seai..] 
C.  P.  MARSH.  [SEAL.] 

Signed,  sealed,  and  delivered  in  presence  of— 
E.  T.  Bartlett. 

Mr.  Manager  McMahon.  We  are  through  with  the  wituess  for  the 
present. 

The  President  pro  tempore.  Have  the  counsel  any  questions  to 
ask? 

Mr.  Caepenteb.  No,  sir. 

Mr.  Manager  McMahon.  I  desire  to  ask  couusel  on  the  other  side 
if  they  have  any  objection  to  permitting  Mr.  Bartlett  to  return  home, 
liable  to  be  recalled  by  telegraph  f 

Mr.  Blaok.  We  have  no  objection. 

Mr.  Manager  McMahon.  We  shall  need  him  again.  He  is  not  dis- 
charged, but  we  will  take  the  responsibility«of  letting  him  go,  we  tele- 
graphing him  when  we  desire  him  to  be  here. 

The  Pbesident  pro  tempore.  The  next  witness  will  be  called. 

Mr.  Manager  McMahon.  I  should  like  to  know  if  John  S.  Evans  has 
arrived  yet. 

The  Pbesident  pro  tefinpore.  The  Secretary  will  call  the  name. 

The  Chief  Clerk  called  the  name  of  John  S.  Evans,  but  no  response 
was  heard. 

John  I.  Fisher's  name  was  called  and  no  response  made. 

Geobge  W.  Moss  called  and  examined. 

By  Mr.  Manager  MoMahon  : 

Question.  What  is  your  occupation  at  present! — Answer.  lam  the 
agent  of  Adams  Express  Company  in  Washington. 

Q.  How  long  have  you  been  in  their  employ  f — A.  Eleven  years. 

Q.  Continuously  ? — A.  Yes,  sir. 

Q.  What  position  have  you  held  for  the  last  six  years? — ^A.  Within 
that  time  I  have  held  two  or  three  different  positions  in  the  office. 

Q.  State  them. — ^A.*  Six  years  ago  I  was  in  charge  of  the  money  de- 
partment, and  four  years  ago  I  was  appointed  acting  agent;  two  years 
ago,  agent. 

Q.  Who  succeeded  you  in  the  money  department! — A.  Mr.  Giddings, 

Q.  Who  is  your  money-delivery  clerk  ! — A.  Mr.  Dodge. 

Q.  How  long  has  he  been  so  ! — A.  I  think  he  has  been  there  for  fifteen 
or  sixteen  years. 

Q.  Have  you  brought  with  you  the  books  that  you  were  subpCBuaed 
to  bring!— A.  Yes,  sir. 

Q.  Please  produce  them  ;  we  wish  to  look  at  them. 

B'he  witness  produced  the  books.] 
r.  Bandolph.  Mr.  President,  is  there  any  objection  on  the  part  of 
the  Senate  and  counsel  to  have  the  witness  stand  at  your  right  or  left  f 
So  far  as  I  am  concerned,  it  is  utterly  impossible  for  me  to  hear  one 
word  out  of  three  that  is  spoken.  It  has  been  so  during  the  whole  time. 
If  I  take  the  seat  of  another  Senator  it  is  at  his  inconvenience.    This  is 
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my  seat.    I  have  no  right  to  another,  but  I  have  a  right  to  hear  what  is 
said. 

[The  honorable  Senator  occupies  the  extreme  northwestern  seat  in  the 
Chamber.] 

The  President  j>ro  tempore.  The  Chair  will  state  to  the  Senator  that 
he  designated  a  little  higher  place  for  the  witnesses,  bat  the  managers 
and  counsel  thought  it  would  be  preferable  to  have  the  witness  in  front 
of  the  desk,  and  the  Chair  submitted  that  to  the  Senate,  and,  as  there 
was  no  objection,  the  witnesses  were  placed  there. 

Mr.  Blajr.  We  do  not  object  to  the  change  proposed. 

The  President  p^*o  tempore.  Is  there  objection  to  the  witnesses  stand- 
ing near  the  Chair  on  a  higher  place  f 

Mr.  Manager  MgMahon.  There  will  have  to  be  some  arrangement  for 
the  handing  of  these  books  there. 

The  President  pro  tempore.  The  witness  will  stand  on  the  right  of 
the  Chair  on  a  level  with  the  Secretary's  desk  and  try  to  make  himself 
heard. 

[The  witness  was  placed  in  the  position  stated,  as  were  the  subsequent 
witnesses.] 

Q.  (By  Mr.  Manager  MgMahon.)  Mr.  Moss,  have  you  your  books  ar- 
ranged in  order  by  years  f — A.  Yes,  sir. 

Q.  Turn  to  the  book  that  contains  your  bound  way-bills  for  Novem- 
ber, 1870. — A.  Yes,  sir ;  here  it  is. 

Q.  Turn  to  the  original  way-bill  of  November  1, 1870,  shipment  from 
New  York. — A.  [Examining  book.]    I  have  it  here. 

Q.  Before  we  ask  you  its  contents,  state  if  that  is  the  original  paper 
that  accompanies  shipments  of  money  from  Kew  York  to  Washington 
City. — A.  It  is.  » 

Q.  In  whose  handwriting  is  that  bill  f — A.  Mr.  Moody's.  « 

Q.  Where  does  he  reside  t — A.  In  New  York. 

Q.  State  the  custom  in  your  office  in  regard  to  verifying  the  packages 
that  are  put  into  the  safe  with  the  way-bill  that  accompanies  them. — 
A.  They  are  verified  by  the  check  of  the  clerk  who  places  them  in  the 
safe  and  his  signature  at  the  bottom  of  the  manifest. 

Q.  Tell  us  if  there  appears  to  have  been  a  package  sent  from  New 
York,  and  if  so  from  whom,  to  General  Belknap,  of  that  date. — A.  Yes, 
sir:  a  package  of  $1,500  for  General  Belknap  on  that  date. 

Q.  Sent  by  whom  ! — A.  C.  P.  Marsh. 

Q.  From  what  point  f — A.  From  New  York  to  Washington. 

Q.  Now  turn  to  the  book  under  date  of  January  17, 1871.  Have  you 
the  original  way-bill  of  that  date  f — A.  Yes,  sir. 

Q.  Do  you  find  a  shipment  there  to  General  Belknap  ! — A.  Yes,  sir ; 
one  package,  $1,500,  from  C.  P.  Marsh  to  Hon.  W.  W.  Belknap. 

Q.  From  what  point  was  it  shipped  f — A.  From  New  York. 

Q.  In  whose  handwriting  is  that  way-bill? — A.  In  the  same — Mr. 
Moody's. 

Q.  Mr.  Moody's  or  Mr.  Young's  T — A.  Mr.  Moody's.  Mr.  Young  veri- 
fies the  manifest. 

Q.  Turn  to  the  book  for  April  18, 1871.  Do  you  find  a  shipment  there 
to  General  Belknap  f — A.  I  do. 

Q.  Give  the  particulars  of  it. — A.  One  package,  $1,500,  from  C.  P. 
Marsh  to  Hon.  W.  W.  Belknap,  from  New  York. 
Q.  Whose  handwriting  is  that  in  f — A.  The  same — Mr.  Moody's. 


Q.  By  whom  checked  t — A.  Mr.  Young. 

Q.  Now  turn  to  November  4, 1873. — A.  I  have  it. 
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Q.  State  the  contents  of  that  way-bill. — A.  One  package,  $1,500, 
from  C.  P.  Marsh  to  General  W.  W.  Belknap,  from  Now  York. 

Q.  In  whose  handwriting  is  that  made  ontf — A.  The  same — ^Moody's. 

Q.  And  checked  by  Young  t — A.  Checked  by  Mr.  Young. 

Q.  Now  turn  to  the  10th  of  April  J1874.— A.  April  10, 1874,  from  New 
York,  one  package,  $1,500,  from  K.  G,  Carey  &  Co.  to  Hon.  W.  W. 
Belknap. 

Q.  In  whose  handwriting  and  by  whom  checked  f — A.  It  is  in  the 
handwriting  of  Mr.  Moody.  There  is  no  check  on  this  bill.  Mr.  Young 
was  absent  then 

Q.  Turn  to  the  24th  of  May,  1875.— A.  May  24, 1875,  from  New  York, 
one  package,  $1,000,  from  R.  G.  Carey  &  Co.  to  W.  W.  Belknap. 

Q.  In  whose  handwriting  is  that  way-bill,  and  by  whom  checked  f — 
A.  It  is  in  Mr.  Moody's  writing.    There  is  no  check  at  the  bottom. 

Q.  Now  turn  to  November  8, 1875. — A.  November  8, 1875,  from  New 
York,  one  package,  $500,  from  R.  G.  Carey  &  Co.  to  Hon.  W.  W.  Bel- 
knap. 

Q.  In  whose  handwriting  is  that  way-bill  or  manifest? — A.  Mr. 
Moody's. 

Q.  And  checked  by  Mr.  Young? — A.  Mr.  Young's  check  is  not  on  it. 

Q.  Take  January  18, 1876. — A.  That  I  have  not  here  with  me.  That 
book  is  in  the  binder's  hands. 

Q.  We  may  probably  take  a  statement  of  that  at  some  future  time. 
Have  you  any  book  from  which  you  can  make  a  statement  of  it  ? — A. 
Yes,  sir. 

Q.  What  book  is  it  ? — A.  The  delivery-book. 

Q.  State  what  that  is,  the  date,  and  all  about  it — A.  The  package  on 
the  manifest  of  January  18, 1876,  was  received  here  on  the  morning  of 
the  19th.  It  was  for  a  parcel  valued  at  $2,000,  with  no  name  of  the  con- 
signor given,  for  Mrs.  W.  W.  Belknap. 

Q.  Was  it  money  or  a  parcel  ? — A.  I  cannot  say. 

Q.  Now,  in  regard  to  all  these  way-bills  or  manifests,  I  desire  to  ask 
you  a  few  general  questions.  Are  these  the  money-shipments  from  New 
York  to  this  city  ? — ^A.  Yes,  sir ;  this  book  contains  the  money  as  well 
as  the  freight  way-bills*- 

Q.  But  these  you  have  been  reading  from  are  the  money  way-bills  ? — 
A.  Yes,  sir;  the  money  way-bills. 

Q.  In  what  way  does  that  money  come  forward  from  New  York  ? — 
A.  It  comes  to  us  in  a  safe. 

Q.  After  the  safe  is  opened,  state  whether  the  marks  on  the  contents 
of  the  packages  are  compared  with  the  way-bill. — A.  Yes,  sir ;  they 
are. 

Q.  And  if  found  not  to  correspond  in  the  least  particular,*  what  takes 
place? — A.  Upon  the  receipt  of  a  safe  containing  money-packages  it  is 
the  duty  of  the  clerk  to  check  each  package  from  off  the  manifest  and 
attest  it  by  his  partiicular  check.  If  it  should  turn  out  that  a  package 
was  short,  we  should  have  to  telegraph  about  it. 

Q.  That  is  marked  "short?" — A.  The  package  is  marked  '< short," 
and  we  telegraph  at  once. 

Q.  You  know  nothing,  of  oourse,  about  the  contents  except  from  the 
marks  on  the  outside  ? — A.  That  is  the  only  way. 

Q.  Now  state  from  these  way-bills  what  were  the  marks  on  the  out- 
side of  each  one  of  these  packages  delivered  to  General  Belknap,  and 
particularly  whether  the  money-mark  would  be  on  the  outside  of  each 
one  and  the  amount  of  money. — A.  Each  package  would  be  marked 
with  the  amount  of  money  said  to  be  contained  in  the  package.   The  en- 
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velopes  that  are  in  common  ase  by  express  companies  have  the  name  of 
the  shipper  as  well  as  the  consignee. 

Q.  So  wherever  the  way-bill  shows  that  a  package  marked  "  $1,500" 
came  forward,  that  package  mast  have  had  <^  $1,500"  in  figures  marked 
on  the  oatside  f — A.  Exactly. 

Q.  Is  not  the  only  place  from  which  you  could  get  the  information  to 
make  up  the  way-bills  the  oatside  marks  f — A.  Yes,  sir.  The  money 
way-bill  is  a  perfect  transcript  of  the  face  of  the  money  envelope  except 
the  local  address  in  the  city. 

Q.  Ton  have  besides  these  way-bills  the  receipt-books.  Explain  now 
to  the  court  how  those  receipt-books  are  made  up  first,  and  by  whom,  be- 
fore they  are  sent  out  with  the  delivery-clerk  to  deliver  the  money. — A. 
After  a  money-manifest  is  checked,  it  is  the  duty  of  a  clerk  who  is  del- 
egated for  that  purpose  to  transcribe  the  entries  from  the  manifest  to  the 
delivery-book,  and  this  delivery-clerk  then  takes  his  book  and  checks 
the  packages  to  see  that  they  are  all  there  before  he  leaves  the  office ; 
so  that  the  delivery-book  is  a  transcript  of  the  manifests. 

Q.  And  he  sees  also  that  the  book  corresponds  with  the  marks  on  the 
packages! — ^A.  He  must  see. 

Mr.  Manager  McMahon.  I  believe  that  is  all,  Mr.  Moss,  at  present. 
Gentlemen  on  the  other  side  can  examine. 

Mr.  Blaib.  We  do  not  intend  to  cross-examine  him. 

Jonas  S.  Dobob  called  and  examined.  * 

By  Mr.  Manager  McMahon  : 

Question.  How  long  have  you  been  in  the  employ  of  Adams  Express 
Company  f — Answer.  Since  1856. 

Q.  In  what  capacity  1 — A.  In  various  capacities. 

Q.  How  long  have  you  been  the  money-delivery  clerk  ! — A.  For  thir- 
teen years. 

Q.  These  last  thirteen  years  f — A  The  last  thirteen  years. 

Q.  Take  the  delivery-books— you  have  them  in  order — take  first  No- 
vember 1, 1870. — ^A.  I  have  the  delivery-books,  [producing  books.] 

Q.  See  whether,  on  the  2d  of  Ifovember,  1870,  you  had  a  package  for 
General  Belknap ;  and,  if  so,  from  where,  what  it  was,  and  to  whom  you 
delivered  it,  and  who  receipted  for  it — A.  I  find  an  entry  of  November 
2, 1870,  **  One  package,  value  $l,flDO,  from  New  York,^  to  Hon.  W.  W. 
Belknap. 

Q.  Does  the  shipper's  name  appear ! — A.  The  shipper's  name  appears 
in  pencil. 

Q.  Who  was  the  shipper  T — A.  C.  P.  Marsh. 

Q.  Did  you  deliver  that  in  person ;  and,  if  so,  by  whom  was  the  re- 
ceipt given  to  you  f — A.  I  hold  the  receipt  of  W.  W.  Belknap. 

Q.  Is  that  his  handwriting  f — A.  Tes,  sir. 

Q.  Does  your  receipt-book  show  the  individual  person  to  whom  you 
delivered  the  package  ! — A.  Yes,  sir. 

Q.  Now  turn  to  the  17th  of  January,  1871. — A.  I  have  the  book  for 
January  17, 1871. 

Q.  Now  state  what  appears  there  that  has  reference  to  this  case — the 
deliverv  of  money  to  Mr.  Belknap. — A.  There  appears  one  package 
from  New  York,  value  $1,500,  from  C.  P.  Marsh  to  Hon.  W.  W.  Bel- 
knap. 

Q.  By  whom  receipted  ! — A.  The  receipt  is  signed  '*  W.  W.  Belknap." 

Q.  Whose  handwriting  is  that  receipt  in  ? — A.  It  seems  the  same  as 
before,  "W.  W.  Belknap.'' 
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Q.  Turn  now  to  April  18, 1871.— A.  On  April  18,  1871, 1  find  one 
package  from  New  York  from  C.  P.  Marsh,  $1,500,  to  Hon.  W.  W.  Bel- 
knap, and  the  receipt  is  signed  by  *'  John  Potts,  for  W.  W.  B." 

Q.  Who  was  John  Potts  ! — A.  John  Potts  was  chief  clerk  of  the  War 
Department. 

Q.  He  is  now  dead,  is  he  not  T — A.  He  is  dead. 

Q.  You  delivered  that  package  to  Mr.  Potts  for  General  Belknap  !— 
A.  I  delivered  the  package  to  Mr.  Potts. 

Q.  Now  turn  to  the  4th  of  November,  1873  !— A.  November  4, 1873, 
one  package,  from  New  York,  from  0.  P.  Marsh,  $1,500,  to  General  W. 
W.  Belknap,  delivered  to  H.  T.  Crosby,  for  W.  W.  B. 

Q.  Who  was  H.  T.  Crosby  ! — A.  H.  T.  Crosby  was  chief  clerk  of  the 
War  Department. 

Q.  He  is  now  in  the  War  Department,  is  he  not t — A.  He  is  still  in 
the  War  Department. 

Q.  Did  you  deliver  that  to  Mr.  Crosby  for  General  Belknap  ! — A.  I 
did. 

Q.  Now  turn  to  the  11th  of  April,  1874. — A.  There  appears,  on  the 
11th  of  April,  1874,  one  package  from  R.  G.  Carey  &  Co.,  New  York, 
$1,500,  to  Hon.  W.  W.  Belknap. 

Q.  Receipted  for  by  whom  ! — A.  The  receipt  is  signed  *'  W.  T.  Bar- 
nard.'' 

Q.  Do  you  know  who  Mr.  Barnard  is! — A.  I  know  he  is  in  the  War 
Department,  in  the  chi^  clerk's  room. 

Q.  You  delivered  that  package  to  him  for  General  Belknap  ! — ^A.  Yes, 
sir:  for  General  Belknap,  in  the  chief  clerk's  office. 

Q.  Now  turn  to  the  25th  of  May,  1875.— A.  May  25, 1875, 1  find  en- 
tered one  package,  $1,000,  from  New  York,  from  R.  G.  Carey  &  Co.,  to 
W.  W.  Belknap.    The  receipt  is  signed  "  H.  T.  Crosby.'' 

Q.  Do  you  know  who  H.  T.  Crosby  was  t — A.  H.  T.  Crosby  was  chief 
clerk  of  the  War  Department. 

Q.  That  was  receipted  for  by  him  for  General  Belknap  f — A.  It  is  not 
so  designated  here. 

Q.  It  is  only  signed  "  Hi  T.  Crosby  1"— A.  That  is  all. 

Q.  Now  turn  to  November  8, 1875. — A.  I  have  November  9, 1875, 
here.  I  have  one  package  from  New  York,  value  $500,  from  R.  G.  Carev 
&  Co.,  New  York,  for  Hon.  W.  W.  Belknap.  The  receipt  is  signed  "  W. 
W.  Belknap." 

Q.  In  whose  handwriting  is  that  signature  ! — A,  It  seems  to  be  W. 
W.  Belknap's. 

Q.  Now  turn  to  the  19th  of  January,  1876.— A.  January  19,  1876, 1 
find  one  package^  value  $2,000,  from  New  York — no  name  given  of  the 
person  who  sent  it — ^to  Mrs.  W.  W.  Belknap. 

Q.  By  whom  is  that  receipt  signed  t — A.  It  is  receipted  by  "  Mrs.  W. 
W.  Belknap,  2222  G  street." 

Mr.  Manager  MoMahon.  We  say  to  the  gentlemen  on  the  other  side 
that  we  claim  nothing  from  this  shipment  except  as  side-evidence  of 
other  fact«  that  we  expect  to  prove  in  the  case.  I  desire  to  call  the 
attention  of  the  counsel  on  the  other  side  to  the  fact  that  we  want  to 
know  if  they  make  any  point  on  these  signatures  of  General  Belknap 
himself  f 

M.  Cabpenteb.  We  are  not  makiAg  any  points  at  all. 

Mr.  Manager  MgMahon.  I  observe  that. 

Mr.  Cabpenteb.  We  are  respectful  spectators. 

Mr.  Manager  MgMahon.  We  are  through  with  the  witness. 
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The  President  j)ro  tempore.  Do  counsel  desire  to  ask  the  witness  any 
questions  t 

Mr.  Carpenter.  No,  sir.  We  have  a  mere  curiositj  in  knowing  from 
the  managers  whether  they  claim  anything  from  this  last  package  of 
f  2,000  ! 

Mr.  Manager  MgMahon.  I  think  not. 

Mr.  Carpenter.  You  do  not  claim  anything  against  Mr.  Belknap  on 
that  account? 

Mr.  Manager  McMahon.  I  think  not ;  but  if,  in  the  course  of  the 
trial,  something  that  we  do  not  now  expect  should  be  developed,  we  do 
not  expect  to  l^  debarred  from  claiming  that,  of  course. 

n.  T.  Crosby  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

QuestioD.  Look  at  the  book  pro<lneed  by  the  last  witness  containing 
Che  receipt  of  Kovember  9, 1875,  and  say  in  whose  signature  that  receipt 
is. — Answer.  It  seems  to  be  a  receipt  by  W.  W.  Belknap. 

Q.  In  whose  handwriting  is  it  f — A.  It  looks  to  me  like  his. 

Q.  Are  you  familiar  with  his  handwriting  f — A.  I  am  quite  familiar 
with  it. 

Q.  You  have  seen  it  a  good  many  times! — A.  A  great  many  times. 

Q.  Are  you  not  sure  that  it  is  his  handwriting! — A.  I  am  as  positive 
as  I  am  of  most  signatures  I  am  familiar  with. 

Q.  Turn,  now,  to  the  25th  of  May,  1875,  and  say  by  whom  that  receipt 
is  signed. — A.  By  myself. 

Q.  For  whom! — A.  For  General  Belknap. 

Q.  Why  did  you  sign  your  name  to  it  when  the  package  was  for  Gen- 
eral Belknap  ! — A.  It  was  nsnal  for  me  to  sign  the  receipts  for  express- 
packages  for  General  Belknap  or  any  Secretary  of  War. 

Q.  Did  you  sign  that  for  the  Secretary  of  War  ! — A.  Yes,  sir. 

Q.  Did  you  hand  that  package  over  to  him  !— A.  I  suppose  I  did.  I 
have  no  recollection  of  it  now. 

Q.  Now  turn  to  the  11th  of  April,  1874.— A.  Under  date  of  April  II, 
1874,  there  appears  a  package  for  $1,500,  the  receipt  signed  by  "  W.  T. 
Barnard." 

Q.  In  whose  handwriting  is  that  receipt  signed  by  Barnard  ! — A.  It 
looks  like  his.  I  recognize  it  as  his  signature.  I  would  ordinarily  rec- 
ognize it  as  his  signature. 

Q.  What  position  did  he  hold  ! — A.  He  was  clerk  in  the  War  Depart- 
ment, on  duty  with  the  Secretary  of  War. 

Q.  What  room  did  he  occupy  in  the  War  Department! — A.  The  same 
room  with  the  Secretary  of  War. 

Q.  He  was  his  confidential  clerk,  was  he  not ! — A.  Yes,  sir. 

Q.  Pass  to  the  next,  November  4, 1873. — ^A.  November  4, 1873,  ap- 
pears  one  package,  $1,500 ;  the  receipt  signed  by  ^'  H.  T.  Crosby  for 
General  Belknap." 

Q.  Whose  handwriting  is  that! — A.  The  receipt  is  in  mine. 

Q.  You  received  that  money  ! — A.  Yes,  sir;  I  suppose  I  did. 

Q.  Did  you  deliver  it  to  the  Secretary  ! — A.  I  think  so. 

Q.  Turn  now  to  April  18, 1871. — A.  April  18, 1871,  appears  an  entry, 
$1,500,  W.  W.  Belknap,  signed  by*John  Potts. 

Q.  Who  was  John  Potts! — A.  John  Potts  at  that  time  was  chief 
cJerk  of  the  War  Department. 

Q.  Is  that  his  handwriting  ! — A.  Yes,  sir;  I  recognize  it  as  his  liatid- 

writing. 
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Q.  Was  he  authorized  to  receive  packages  for  the  Secretary  ! — A. 
That  I  do  not  know. 

Q.  Did  he  in  fact  receive  them? — A.  He  often  received  them. 

Q.  Turn  now  to  January  17, 1871. — A.  January  17, 1871,  appeai^s  one 
package,  $1,500,  the  receipt  signed  by  W.  W.  Belknap. 

Q.  In  whose  handwriting  ! — A.  It  looks  like  General  Belknap^8  sig- 
nature. 

Q.  Is  it  his  ! — A.  I  think  it  is. 

Q.  Turn  to  November  2, 1870. — A.  November  2, 1870,  appears  one 
package,  $1^500,  signed  by  W.  W.  Belknap  himself. 

Q.  Now  tell  us  in  whose  handwriting  it  is. — A.  That  appears  to  be 
General  Belknap's  signature  also. 

Q.  What  position  do  you  occupy  in  the  War  Department,  and  for 
how  long  a  time  have  you  been  there  t — A.  I  have  been  there  in  vari- 
ous capacities  as  clerk  for  twelve  or  thirteen  years. 

Q.  What  connection  had  you  with  General  Belknap  at  any  particular 
time  T — ^A.  I  was  his  confidential  clerk. 

Q.  During  what  period  f — A.  During  the  years  1870, 1871,  and  a  part 
of  1872. 

Q.  Up  to  what  date  in  1872  f  Do  you  remember  ! — ^A.  I  think  until 
the  24th  of  July  j  somewhere  thereabout. 

Q.  What  position  did  you  assume  after  you  ceased  to  be  his  confiden- 
tial secretary  ! — A.  I  was  appointed  chief  clerk  of  the  Department  upon 
the  death  of  John  Potts. 

Q.  How  long  did  you  occupy  that  position? — A.  I  still  occupy  that 
position. 

Q.  Mr.  Potts  died  in  what  year  1—A.  July,  1872. 

Q.  Have  yon  made  an  examination  of  the  records  of  the  War  De- 
partment for  the  purpose  of  ascertaining  where  General  W.  W.  Belknap 
was  upon  the  25th  of  July,  1871 ! — A.  Yes,  sir. 

Q.  Where  was  he  at  that  date  ? — A.  I  do  not  recollect. 

Q.  [Producing  a  letter.]  You  may  have  this  letter,  if  it  is  in  your 
handwriting^  to  refresh  your  memory.  You  can  look  over  that  letter. — 
A.  [Examining  the  letter.]  It  is  not  in  my  handwriting,  but  I  dic- 
tated it. 

Q.  Where  was  General  Belknap  on  the  25th  day  of  July,  1873  f — A. 
I  cannot  state  positively  where  he  was. 

Q.  Was  he  in  Washington  City  ! — A.  I  do  not  know,  but  it  appears 
from  our  records  that  he  was  absent. 

Q.  How  do  you  make  it  appear  from  your  records  that  he  was  ab- 
sent ! — A.  By  the  manner  in  which  the  correspondence,  the  letters,  in- 
dorsements of  the  Department,  and  orders  were  signed. 

Q.  Now  turn  to  the  13th  of  June,  1872,  and  state  whether  he  was  in 
the  city  of  Washington  at  that  date. — A.  I  do  not  know  of  my  own 
knowledge  whether  he  was  or  not,  but  from  the  record  it  appears  that  a 
telegram  was  sent  to  him  at  West  Point  on  the  12th  and  16th  of  that 
month.    No  record  as  to  the  13th  appears. 

Q.  Where  was  he  upon  the  22d  of  November,  1872! — A.  A  tele- 
graphic dispatch  was  sent  to  him  at  Chicago  on  the  19th,  and  one  to 
New  York  on  the  23d,  but  the  records  do  not  show  where  he  was  on  the 
22d,  nor  do  I  know  myself. 

Q.  Where  was  he  upon  the  16th  day  of  June,  1873 !— A.  The  record 
appears  to  show  him  at  West  Point. 

Q.  The  memorandum  that  you  have  there  was  made  out  at  your  dic- 
tation ? — ^A.  Yes,  sir. 


TRIAL   OF   WILLIAM   W.    BELKNAP.  575 

Q.  From  an  inspectiou  of  the  record  f — A.  From  an  inspection  of  the 
record. 

Q.  Yoa  ^ere  examined  at  one  time,  I  believe,  by  a  Babcommittee  of 
the  board  of  managers  ? — A.  Yes,  sir. 

Q.  When  General  Belknap  went  ont  of  office  state  whether  any  ap- 
plication was  made  to  yoa  by  him  for  his  papers. — A.  No,  sir;  there 
was  no  application  made  by  him.  There  was  a  direction  given  by  him 
verbally  to  me  to  send  him  his  private  papers. 

Q.  Now  state  what  character  of  papers  yon  have,  whether  they  are 
all  of  an  official  character  or  of  another  character  besides  official ;  and, 
if  so,  what  term  do  yon  use  to  designate  letters  that  appertain  to  busi- 
ness bat  are  not  really  official  letters. — A.  It  depends,  I  sappose,  opon 
the  taste  of  the  person  who  has  them  in  his  possesion  as  to  what  he 
calls  them. 

Q.  Give  as  now  an  instance  of  that  particular  matter,  whether  there 
were  several  kinds  of  letters  that  General  Belknap  received. — A.  There 
are,  of  coarse^  letters  private  and  letters  public;  letters  which  be  re- 
gards as  confidential  and  which  he  does  not  pat  on  file,  and  letters 
which  go  regularly  apon  the  pnblic  file.  As  to  his  own  personal  private 
matters  he  is  at  liberty  to  dictate,  or  any  Secretary  I  have  ever  seen  is 
at  liberty  to  dictate,  whether  be  shall  put  them  upon  record  or  not.  It 
is  a  matter  in  his  judgment 

Q.  Did  you  have  a  book  called  an  index  of  semi-official  letters  f — A. 
I  had  no  book  called  an  index  or  known  by  any  sach  term.  I  kept  a 
book,  a  memorandum  of  such  letters  as  were  received  and  handed  to 
me  for  record  in  that  book. 

Q.  Did  those  letters  go  upon  the  regular  record  of  the  War  Depart- 
ment ? — A.  No,  sir :  I  think  they  never  did. 

Q.  There  was  a  aistinction  made  between  the  letters  !— A.  Yes,  sir ; 
they  were  considered  private  letters. 

Q.  Wbat  passed  between  you  and  the  Secretary,  Mr.  Belknap,  in  re- 
gard to  his  letters  after  he  went  out  of  office  f  *Gi^e  us  about  the  lan- 
guage.— A.  I  think  he  merely  said  to  me,  ^^  Send  my  private  papers  and 
other  matter  to  me.^ 

Q.  The  application  that  Mr.  Marsh  made  to  have  Mr.  Evans  apx>oint- 
ed ;  do  yoa  remember  a  letter  like  that ! — A.  Yes,  sir. 

Q.  Was  that  among  the  files  of  the  official  letters  of  the  Government  ? 
—A.  No,  sir ;  I  think  not ;  never. 

3Ir.  Manager  MoMahon.  Before  proceeding  any  farther,  we  desire  to 
notify  the  gentlemen  on  the  other  side  that  thiS|is  one  of  the  documents 
which  we  have  served  a  written  notice  on  them  to  jlrodace ;  and  unless 
objection  is  made  now,  we  shall  proceed  to  examine  in  regard  to  the  con- 
tents of  tbat  letter. 

The  Fn^STD^T  pro  tempore.  Is  there  objection!  The  Chair  hears 
none. 

Q.  (By  Mr.  Manager  McMahon.)  Give  us  the  contents  of  that  let- 
ter.   If  you  have  the  letter,  that  woold  answer  all  the  purposes. 

Mr.  Gabpenteb  handed  a  letter  to  the  manager. 

Mr.  Manager  McMahon,  (to  the  witness.)  Look  at  that  letter,  and 
see  if  that  is  the  letter  that  you  handed  to  General  Belknap.  [Handing 
a  letterj 

A.  [Examining  letter.]  I  sappose  this  was  in  the  package  of  letters 
presented  to  him. 

Q.  You  observe  the  handwriting  t — A.  Yes,  sir. 

Q.  From  whom  did  you  get  this  letter  ? — A.  I  suppose  I  got  it  from 
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General  Belknap.  I  must  have  got  it  from  him.  At  this  period  of  time 
I  do  not  recollect. 

Q.  You  put  that  among  the  semi-official  private  letters.  By  whose 
direction  was  that  done  ! — A.  That  was  ordinarily  assumed  to  be  by  di- 
rection of  the  Secretary  when  it  was  handed  to  me. 

Q.  I  understood  you  to  state  a  while  ago  that  the  classification  of 
official  and  confidential  letters  depended  upon  the  judgment  of  the  per- 
son who  received  the  letter. — A.  Yes,  sir. 

Q.  And  this  letter  was  handed  to  you  as  one  of  the  confidential  class 
which  was  indexed  and  did  not  go  upon  the  public  record f — A.  Yes, 
sir, 

Q.  This  never  did  go  upon  the  public  record,  did  it! — ^A.  It  never 
did.  * 

Q.  Who  had  possessio.n  of  this  letter  when  General  Belknap  went 
out  of  office  f — A.  It  was  one  of  a  -series  of  letters  of  the  same  character 
that  bad  been  stowed  away  in  the  bottom  of  an  old  book-case  ever 
since  I  relinquished  the  position  of  clerk  to  General  Belknap  in  1872. 

Q.  Stowed  away  among  the  confidential,  semi-offidal  letters? — A. 
Yes,  sir.  There  was  no  particular  form  for  it.  They  were  wrapped  up 
in  a  package  and  put  away. 

Q.  How  did  you  come  to  get  this  particular  letter  amd  deliver  it  to 
General  Belknap  ! — A.  I  delivered  that  with  the  other  letters  to  him. 

Q.  Did  not  a  conversation  pass  between  you  and  Mr.  William  T.  Bar- 
nard in  regard  to  this  letter  ! — A.  I  think  there  did. 

Q.  What  was  that  conversation  while  you  were  searching  for  this 
letter  ? — A.  I  do  not  recollect. 

Q.  Were  you  not  looking  for  the  letters  that  related  to  the  Fort  Bill 
matter  ? — A.  Probably  I  was ;  I  do  not  recollect. 

Q.  And  in  looking  for  those  letters  you  found  this  one ! — A.  That 
may  be  the  case ;  I  have  not  the  recollection  of  it  now. 

Mr.  Manager  MoMajqon.  We  desire  the  Secretary  to  read  this  letter 
now,  and  we  oflPer  it  in  evidence.  . 

The  Chief  Clerk  rea<l  as  follows : 

No.  51  West  TmRTY-FiPTH  Street, 

New  York  City,  October  8,  1870. 

Dear  Sir:  I  have  to  ask  that  the  appointment  which  jon  have  given  to  me  as  post- 
trader  at  Fort  Sill,  Indian  Territory,  be  made  in  the  name  of  John  8.  Evans,  as  it  will  be 
more  convenient  for  me  to  have  him  manage  the  business  at  present. 
I  am,  my  dear  sir,  your  very  obedient  servant, 

C.  P.  MARSH. 

P.  S.— Please  send  the  appointment  to  me,  51  West  Thirty-fifth  street.  New  York  City. 
Hon.  W.  W.Belknap, 

Secretary  of  IVar,  Washington  City, 

Q.  (By  Mr.  Manager  MgMa.hon.)  Mr.  Crosby,  were  yoa  ever  exam- 
ined as  to  what  papers  relating  to  the  Fort  Sill  matter  were  in  the 
War  Department  and  had  been  surrendered  ! — A.  Yes,  sir ;  I  think  I 
was. 

Q.  Before  what  committee  1 — A.  The  Judiciary  Committee. 

Q.  In  your  testimony  before  the  Judiciary  Committee,  did  you  refer 
to  this  letter  ! — A.  1  think  not. 

Q.  How  did  we  know  that  this  letter  was  in  existence  and  had  been 
handed  to  you  by  General  Belknap  t 

Mr.  0 ABPENTEB.  Had  you  not  better  state  that  yourself  ! 

Mr.  Manager  McMahon.  We  want  to  find  out  if  the  witness  does  not 
know. 

Mr.  Carpenter.  You  know  a  great  deal  better  than  the  witness  can 
tell. 
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The  Witness.  1  do  not  know  how  you  came  to  know  about  it    in' 
fact,  it  bad  almost  passed  out  of  my  memory. 

Q.  (By  Mr.  Manager  McMahon.)  It  had  passed  out  of  your  mind  ! — 
A.  Yes,  sir. 

Q.  Was  this  letter  delivered  by  itself  or  with  a  general  package  ? 
Was  this  paper  delivered  by  you  to  General  Belknap  before  you  had 
sent  the  others,  or  after! — A.  My  recollection  is  not  very  distinct,  but  I 
think  at  the  present  time  that  I  delivered  that  letter  before  the  package 
was  delivered. 

Q.  Was  it  on  the  day  he  resigned  or  the  next  day  that  you  handed 
this  letter  to  him  *. — A.  I  do  not  recollect  whether  it  was  the  day 
before,  the  day  after,  or  the  same  day.    It  was  thereabouts,  some  time. 

Q.  And  you  handed  him  this  letter  by  itself  f — A  I  am  not  positive 
about  that. 

Q.  Was  it  at  a  request  by  him  to  look  through  for  these  Fort  Sill 
papers  f — A.  That  I  do  not  recollect. 

Q.  Was  General  Belknap  a  subscriber  for  the  New  York  papers  ? — 
A.  The  Department  subscribed  for  the  papers. 

Q.  Where  were  those  papers  put  when  delivered! — A.  They  were 
delivered  to  him  sometimes. 

Q.  Was  the  New  York  Tribune  one  of  those  papers  ! — A.  Yes,  sir. 

Q.  For  how  many  years  has  the  New  York  Tribune  been  taken  at  the 
War  Department  and  delivered  there! — A.  I  should  say  ever  since 
seven  or  eight  years. 

Q.  Do  you  know  that  General  Belknap  was  in  the  habit  of  reading 
and  looking  over  the  New  York  papers,  say  particularly  the  New  York 
Tribune  ? 

Mr.  Cabpbnteb.  One  moment  Do  the  managers  really  think  that 
is  competent  evidence  ! 

Mr.  Manager  McMahon.  I  think  so.  We  proi>ose  to  show  something 
that  was  in  the  New  York  Tribune. 

Mr.  Cahpenteb.  To  carry  the  knowledge  of  it  up  to  General  Belknap 
by  the  fact  that  he  sometimes  read  the  pai>ers! 

Mr.  Manager  McMahon.  We  wiH  carry  it  a  little  closer  than  that. 

Mr.  Cabpbnteb.  Why  do  you  not  do  it,  then  ! 

Mr.  Manager  MoMahon.  It  is  only  a  question  of  the  degree  of  evi- 
dence and  not  of  the  competency  of  evidence. 

Mr.  Black.  Is  it  any  evidence  at  all ! 

Mr.  Manager  McMahon.  I  think  it  is  good  to  go  to  a  court  or  a  jury 
as  to  whether  it  is  a  fair  presumption  of  law. 

Mr.  Black.  The  courts  have  decided  it  over  and  over  again. 

Mr.  Manager  Hoab.  We  propose  to  add  to  the  direct  evidence  that 
be  knows  the  contents  of  a  particular  paper ;  that  he  was  in  the  habit 
of  reading  that  paper.  It  is  confirmatory;  that  is  all.  It  is  not  very 
strong. 

Mr.  Manager  McMahon.  That  is  all  there  is  of  it  Do  the  counsel 
insist  on  their  objection  ! 

Mr.  Cakpenteb.  We  have  not  made  any  objection.  We  appeal  to 
you. 

Mr.  Manager  McMahon.  If  you  appeal  to  me,  and  let  me  have  it  all 
my  own  way,  I  will  proceed. 

(To  the  witness.)  The  question  is  whether  General  Belknap  was  in  the 
habit  of  reading  the  New  York  Tribune. 

A.  I  Miink  it  was  customary  for  him  to  read  the  New  York  papers. 
Whether  he  particularly  read  the  Tribune  or  not  I  cannot  say. 

37  B 
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Q.  Have  you  any  recollection  of  the  attention  of  the  Secretary  of  War 
being  called  to  this  article  in  regard  to  the  Marsh  matter  in  1872!— 
A.  I  know  the  Secretary  of  War  observed  that  article  and  read  it. 

Q.  State  to  the  court  how  you  know  that  fact. — A.  I  think  I  heard  him 
read  it,  if  my  recollection  serves  me. 

Q.  You  think  you  heard  him  read  it! — A,  Yes,  sir. 

Q.  Do  yon  know  of  any  order  being  based  upon  it,  upon  reading  that 
article? — A.  No,  sir;  not  precisely  that. 

Q.  Do  you  know  of  any  order  being  issued  about  that  time,  after  Gen- 
eral Belknap  had  read  this  article  in  the  New  York  Tribune  f — A.  I 
know  that  General  Belknap  read  the  article,  and  I  know  that  he  wrote 
an  order  to  the  Adjutant-General  inqniring  as  to  the  truth  or  untruth  of 
the  matters  set  forth  in  that  article  so  far  as  Fort  Sill  and  Camp  Supply 
were  concerned.  I  think  that  that  letter  was  produced  in  evidence  by 
me  before  the  Judiciary  Committee. 

Q.  Have  you  the  New  York  Tribune  there? — A.  No,  sir. 

Mr.  Manager  MoMahon.  I  think  Mr.  Spofford  probably  brought  it  in 
just  now.    Jf  so,  we  will  have  it  read, 

[A  file  of  the  New  York  Tribune  was  produced  and  plac^  before  the 
witness.] 

Q.  (By  Mr.  Manager  McMahon.)  Turn  to  the  Tribune  of  16th  of 
February,  1872.  Is  the  article  there? — A.  [Examining.]  Yes,  sir;  this 
is  a  copy  of  the  same  article. 

Mr.  Manager  McMahon.  Let  the  Secretary  read  that  article  if  you 
please. 

The  Chief  Clerk.  This  article  is  dat^d  "Washington,  Thursday, 
February  15,  1872.''  Passing  over  the  first  paragraph,  the  next  one 
commences : 

Arm  J  officers  stationed  at  forts  in  the  West  complain  of  the  extortions  practiced  hj  the 
post-traders,  and  of  the  ^oss  abases  practiced  nnder  the  law  which  aathoriz««fl  their  appoint- 
ment. These  traders  are  given  the  exclusive  priyilege  of  selling  goods  upon  the  militarj 
reservations  to  the  officers,  soldiers,  Indians,  and  emigrants.  The  privilege  is  so  valaable 
that  it  is  obtained  by  political  or  family  influence  at  Washington  bj  men  who  never  go  to 
the  poets  or  engage  in  the  business,  but  farm  out  the  privilege  to  actual  traders  for  sums 
amounting  in  some  cases  to  $10,000  or  $12,000  a  year.  The  traders  occupy  relations  to  the 
Army  similar  to  those  the  sutlers  held  daring  the  war,  with  this  exception,  that  the  sutlers 
were  nnder  control  of  the  post^oomroanders,  and  the  soldiers  were  protected  against  their 
rapacity  by  the  power  of  a  council  of  officers  to  fix  a  tariff  ofprices  at  which  goods  should  be 
sold,  whereas  the  traders  are  appointed  by  the  Secretary  of  War,  and,  having  no  competition 
and  being  under  no  control,  cnarge  any  price  they  please.  The  sutlers  were  abolished  at 
the  close  of  the  war,  and  the  Commissary  Department  was  required  to  furnish  the  neces- 
sary articles  formerly  kept  b^  the  sutlers,  and  to  sell  them  to  the  soldiers  at  cost  price.  This 
law  the  commissaries  found  irksome,  and  they  have  always  managed  to  evade  it.  Soon  after 
it  went  into  effect,  the  Adjutant-General  issued  an  order  allowing  any  one  to  trade  at  a  mili- 
tary post  who  should  show  fitness  to  the  department  commander.  This  was  a  good  arrange- 
ment for  the  troops,  for  it  gave  them  the  aavantage  of  competition;  but  it  did  not  sait  the 
traders,  who  have  always  sought  exclusive  privileges.  It  lasted  until  the  summer  of  1870, 
when,  on  the  recommendation  of  the  Secretary  of  War,  a  section  was  put  into  the  Army  bill 
authorizing  the  Secretary  to  appoint  one  or  more  traders  at  each  military  post,  **  for  the  con- 
venience of  emigrants,  freighters,  and  other  citizens.**  The  section  was  plausibly  worded, 
and  passed  without  objection.  Under  it  the  Secretary  appoints  but  one  trader  at  each  post, 
and  refuses  to  appoint  more,  so  that  this  single  trader,  having  a  monopoly  of  all  the  busi- 
ness, plunders  tne  officers  and  men  by  charging  them  outrageous  prices.  There  is  no  escape 
from  his  rapacity,  because  the  officers  have  no  control  over  him  as  they  had  over  the  sutler. 
1'bere  is  good  authority  for  stating  that  traders'  privileges  are  systematically  farmed  oat  by 
those  who  obtain  them  from  the  War  Department.  The  Secretary  is  not  charged  with  being 
cognizant  of  these  practices,  and  probably  has  not  been  informed  of  them.  One  of  the  most 
outrageous  cas^s  of  the  kind  is  described  in  the  following  letter  from  an  officer  stationed  at 
Fort  Sill,  Indi%n  Territory : 

*'  I  have  incidentally  learned  that  you  have  a  desire  to  know  whether  a  bonus  is  required 
from  the  traders  here,  for  the  privilege  of  trading,  and  have  been  urg^d  to  write  yon  the  facts 
iu  the  case.  As  there  seems  to  be  no  secret  made  of  the  matter,  and  as,  in  common  with  all 
others  here,  I  feel  it  to  be  a  great  wrong,  I  think  you  will  readily  excuse'  the  presumption 


TRIAL  OF  WILLIAM  W.  BELKNAP.  579 

-wbich  my  writinfir  nnasked  hrjon  might  indicate.  I  have  read  the  contract  between  J.  S. 
Evans,  a  Fort  Sill  trader,  and  C.  P.  or  C.  £.  Marsh,  of  1867  or  1870,  Broadway,  New  York, 
office  of  Herter  Brothers,  whereby  J.  8.  Evans  is  reqaired  to  pay  said  C.  P.  or  C.  £.  Marsh 
the  snm  of  $12,000  per  year,  qaarterly  in  advance,  for  the  exclusive  privil^^  of  tiadin/  on 
this  military  reservation.  I  am  correcily  informed  that  said  snm  has  been  paid  since  soon  after 
the  new  law  went  in  force,  and  is  now  paid,  to  include  some  time  in  February  next.  This 
is  not  an  isolated  case.  I  am  informed  by  officers  who  were  stationed  at  Camp  i5upply  that 
Lee  &>  Reynolds  paid  $10,000  outright  for  the  same  exclusive  privileflre  there.  Other  cases 
are  talked  of«  but  not  corroborated  to  me ;  sufficient  to  state,  the  taxnere  amounts  to  near 
$iO  per  selling-day,  which  must  necessarily  be  paid  almost  entirely  by  the  command  and 
yon  can  readily  see  that  prices  of  such  goods  as  we  are  compelled  to  buy  munt  be  grievously 
augmented  thereby.  It  not  being  a  revenue  for  the  Government,  and  Mr.  Marsh  being  an 
entire  stranger  to  every  one  at  the  post,  it  is  felt  by  every  one  informed  of  the  facts  to  be,  as 
I  said  before,  a  very  great  wrong." 

Q.  (By  Mr.  Manager  McMahon.)  Is  that  the  article,  Mr.  Crosby? — ^A. 
That  is  the  article. 

Q.  [Producing  a  paper.]  Look  at  this  order,  a  certified  copy  from  the 
War  Department,  and  see  whether  it  is  the  order  issued  by  the  Secre- 
tary of  War  after  reading  that  article  in  the  New  York  Tribune. — A. 
[Examining  the  paper.]  Yes,  sir ;  that  appears,  to  the  best  of  my  recol- 
lection, to  be  a  true  copy. 

Mr.  Manager  McMahon.  Let  the  Secretary  read  that,  date  and  alL 

The  Chief  Clerk  read  as  follows : 

War  Department, 
Ifaihington  Cit^,  February  17,  1872. 

The  commanding  officer  at  Fort  Sill  will  report  at  once  directly  to  the  Adjntant-Goneral  of 
the  Army,  for  the  information  of  the  Secretary  of  War,  as  to  the  bosioest  character  and  stand- 
ing of  J.  8.  Evans,  post-trader  at  that  post,  whether  hin  prices  for  fi^oodii  are  exorbitant  and 
nnreasonable  or  whether  his  goods  are  sold  at  a  fair  profit ;  whether  the  prices  charged  now 
and  since  his  appointment  to  that  position  by  the  Secretary  of  War,  ander  the  act  of  July 
]5, 1870,  are  higher  than  those  charged  by  him  prior  to  that  appointment,  when  he  was  trader 
under  previoas  appointment ;  whether  he  has  taken  advantage  of  the  fact  that  he  is  sole 
trader  at  that  post  to  oppress  purchasers  by  exorbitant  prices;  whether  he  charges  higher 
prices  to  enlisted  men  toan  to  officers ;  and  whether  he  has  complied  with  the  requirements- 
of  the  circular  of  the  Adjutant-Oenerars  Office  issued  June  7,  1871. 

The  commanding  officer  is  expected  to  make  as  full  and  as  prompt  report  as  is  possible. 

Mr.  Manager  Mc3f  ahon.  That  is  snfficient. 

Mr.  Cabpbnteb.  I  understand  that  docament  has  not  been  fnlly  read 
yet. 

Mr.  Manager  McMahon.  I  think  it  has.  That  is  the  whole  of  the 
letter. 

Mr.  Carpenter.  No  ;  it  is  all  one  letter  to  the  Adjutant-General,  con- 
taining two  different  subjects.    Let  the  rest  be  read. 

The  Chief  Clerk  read  as  follows : 

Also  similar  letter  to  commanding  officer  at  Camp  Supply  in  regard  to  the  post-trader 
tb«Te,  A.  £.  Reynolds. 

The  foregoing  instructions  were  communicated  to  the  commanding  officers  of  Fort  Rill  and 
Camp  Supply,  Indian  Territory,  by  the  Adjutant-General,  in  letters  dited  February  19,  1873. 

War  Department,  Adjutant-General's  Office, 

IFaghingtOHf  March  14,  1876. 
Official  copy. 

E.  D.  TOWNSEND, 

Adjutant'Geiural, 

Mr.  Carpenter.  That  is  it. 

Mr.  Manager  McMahon,  (to  the  witness.)  Do  you  remember  any  other 
time  that  General  Belknap's  attention  was  called  to  the  situation  of 
affairs  at  Fort  Sill  by  other  publications  ! 

The  Witness.  No,  sir,  1  do  not. 

Q.  (By  Mr.  Manager  McMahon.)  Have  you  any  recollection  of  the 
fact  that  General  Hazen  testified  before  the  Military  Committee  of  the 
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Hoase  not  long  after  the  date  of  this  letter  1 — A.  No,  sir ;  I  knew  noth- 
ing about  General  Hazen's  testimonj. 

Q.  Do  yon  know  anything  about  the  fact  as  to  whether  any  person 
held  a  commnnication  with  General  Belknap  in  regard  to  General 
Hazen's  testimony  of  your  own  knowledge? — A.  No,  sir,  I  do  not 

Q.  Did  General  Belknap,  to  your  knowledge,  know  that  the  testimonj 
had  been  given  by  General  Hazen  before  the  Military  Committee  in 
regard  to  Fort  Sillf — A.  I  think  he  did  know. 

Q.  State  how  yon  knew  that  he  did  know. — A.  I  cannot  tell  now  how 
I  derived  that  feeling.    I  think  so. 

Q.  You  think  he  did  know  f — ^A.  I  think  he  did  know. 

Q.  Why  1 — A.  Probably  from  conversations.  I  cannot  rec<dlect  dis- 
tinctly now  what  it  was  that  created  that  impression. 

Q.  Give  us  your  best  impression  of  the  conversation  that  you  had 
with  General  Belknap  about  that  testimony. — A.  I  have  no  recollection 
that  is  at  all  distinct  about  any  conversation  with  General  Belknap  in 
regard  to  that  testimony. 

Q.  What  position  did  you  occupy  at  that  time  in  the  War  Department, 
say  in  February  and  March,  1872! — A.  1  was  confidential  clerk  to  the 
Secretary  at  that  time. 

Mr.  Cabpenteb,  (to  Mr.  Manager  McMahon.)  Will  you  not  let  him 
follow  up  and  state  in  that  connection  what  was  done  by  General  Belknap 
in  regani  to  that  Fort  Sill  matter  ? 

Mr.  Manager  MoMahon.  Suppose  we  first  put  in  the  testimony  of 
General  Hazen  before  theMilitar^Committee,  as  published  in  the  report. 
We  shall  put  in  the  order  afterward. 

Mr.  GABPJiSNTEB.  I  should  be  astonished  at  your  reading  testimony 
taken  somewhere  else. 

Mr.  Manager  MoMahon.  That  may  be  so ;  but  if  it  concerned  Gen- 
eral Belknap,  and  it  was  called  to  his  attention,  it  certainly  has  a  very 
distinct  bearing  upon  the  animus  and  the  knowledge,  and  I  might  say 
the  guilty  knowledge,  ot  the  Secretary. 

Mr.  Cabpenteb.  What  I  was  speaking  about  to  you  was  whether  you 
would  not  at  that  x>oint  put  in  the  fact  that  in  obedience  to  this  order 
the  Adjutant-General  did  write  out  there,  and  that  General  Grierson  or 
somebody  wrote  back,  and  upon  the  strength  of  that  an  order  was 
immediately  made  on  that  subject,  referring  the  whole  matter  of  fixing 
the  prices  to  a  council  of  administration. 

Mr.  Manager  MgMahon.  You  have  it  all  wrong,  if  we  understand  the 

case. 

Mr.  Cabpenteb.  You  do  not  understand  the  case,  then.  I  thought 
you  did. 

Mr.  Manager  MgMahon.  I  think  by  the  time  we  get  through  it  will 
be  developed  who  understands  it. 

Mr.  Cabpenteb.  Very  well. 

Mr.  Manager  MgMahon.  We  propose  to  show,  and  we  now  offer  to 
test  the  question,  the  testimony  of  General  Hazen  before  the  Military 
Committee  of  the  House  on  the  22d  day  of  March,  1872,  and  we  propose 
to  supplement  that  with  the  orders  issued  from  the  War  Department  on 
the  25th  day  of  March,  1872,  which  was  a  very  good  order,  but  did  not 
quite  reach  the  Fort  Sill  case.  We  offer  it  now,  and  desire  that  the 
testimony  of  General  Hazen,  as  published  in  an  official  document,  shall 
be  read. 

Mr.  Cabpenteb.  We  make  no  objection,  Mr.  President,  except  that 
we  feel  that  this  court  will  not  hear  any  testimony  that  is  not  material 
and  pertinent. 
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Mr.  Manager  McMahon.  It  refers  directly  to  the  Fort  Sill  business. 
Mr.  Gabpenteb.  But  it  is  testimony  taken  not  only  not  in  this  cham- 
ber, but  taken  in  pais. 

Mr.  Manager  MoMahon.  Suppose  that  General  Hazen  had  taxed 
Greneral  Belknap  ^ith  the  facts  stated  in  his  testimony,  would  it  not  be 
perfectly  competent,  and  would  it  not  be  the  very  best  kind  of  evidence 
to  show  what  official  action  General  Belknap  took  when  those  facts 
were  brought  to  his  knowledge  ? 

Mr.  Gabpenteb.  The  particular  point  I  want  to  suggest,  to  the  con- 
sideration of  the  manager  only,  is  this,  that  1  never  heard  one  man 
tried  on  testimony  given  in  some  other  tribunal.  Without  proof  that 
the  witness  was  dead  or  could  not  be  called,  and  that  the  party  was 
present  and  cross-examined  him,  it  cannot  be  done  in  a  civil  case.  I 
suggest  to  the  managers  that  it  would  be  remarkable  if  you  could  read 
a  deposition  taken  somewhere  else. 

Mr.  Manager  McMahon.  Allow  me  to  put  the  case  again,  and  so  as- 
tute a  gentleman  ought  to  be  able  to  give  me  a  categorical  answer. 
Suppose  that  a  friend  had  taken  this  testimony  of  General  Hazen  to 
General  Belknap  and  had  read  it  to  him,  and  General  Belknap  had 
said,  **  It  is  all  true,"  would  not  what  General  Belknap  thus  stated  be  per- 
fectly competent  evidence,  not  only  competent  but  the  very  best  kind 
ot  evidence,  as  to  the  facts  contained  therein  !  Suppose  that  instead  of 
stating  ^^  It  is  true,"  he  simply  keeps  quiet.  That  is  simply  one  kind  of 
confession,  but  it  is  just  as  competent  to  produce  that  in  evidence  as  it 
would  be  to  produce  his  absolute  confession  that  it  was  true ;'  and  there- 
fore it  is  a  very  common  thing  in  criminal  cases,  when  a  man  is  taxed 
with  a  crime  or  the  charge  of  a  crime  is  brought  home  to  his  knowledge, 
to  show  how  be  acted  under  the  circumstances  as  affording  the  very 
highest  proof  of  the  man's  innocence  or  his  guilt. 

Mr.  Gabpenteb.  I  have  never  heard  that  method  resorted  to  until  it 
was  first  shown  that  it  had  been  brought  to  his  knowledge. 

Mr.  Manager  McMahon.  The  witness  has  just  testified  that  he  knew 
all  about  it. 

Mr. Gabpenteb.  No;  he  has  not  so  testified. 

Mr.  Manager  McMahon.  He  said  they  had  conversations  about  it. 

Mr.  Gabpenteb.  He  says  he  has  a  vague,  a  very  vague,  impression 
that  Mr.  Belknap  knew  that  Hazen  had  testified  to  something ;  but  no 
pretense  that  Belknap  said  that  what  Hazen  stated  was  true. 

Mr.  Manager  McMahon.  On  the  testimony  that  has  been  ofifered,  I 
submit  now  that  we  propose  to  read  the  testimony  of  General  Hazen, 
as  published  in  the  official  report  of  the  proceedings  before  that  commit- 
tee, published  by  order  of  Gongress. 

Mr.  Shebman.  I  should  like  to  ask  the  witness  a  question  through  the 
Chair.  Did  General  Belknap  read  or  hear  the  testimony  of  General 
Hazen  ? 

The  Pbesident  jwo  tempore.  The  witness  will  answer. 

The  Witness.  I  do  not  know,  sir. 

Mr.  Shebman.  I  will  ask  whether  that  testimony  of  General  Hazen 
was  published  in  the  public  journals  and  brought  to  the  knowledge  of 
General  Belknap  f 

The  Witness.  I  do  not  know. 

Q.  (By  Mr.  Manager  McMahon.)  You  had  conversations  with  him, 
however,  about  it ! — A.  I  do  not  know  that  I  did  have  conversation 

about  it. 
Q.  Do  you  remember  General  McDowell  coming  to  see  him  about  it  t 

—A.  Yes,  sir. 
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Q.  What  was  the  purport  of  the  communication  of  General  McDow- 
ell to  him  ? — A.  I  do  not  know.  The  conversation  did  not  take  place  in 
my  presence  at  first. 

Q.  Do  you  know  of  any  order  being  issued  by  the  Secretary  of  War 
^hich  was  based,  or  supposed  to  be  based,  upon  information  that  was 
derived  from  the  testimony  of  General  Hazen  ? — A.  No,  sir ;  I  do  not. 
I  was  not  aware  that  that  had  any  effect.  1  had  no  knowledge  about  it. 
I  know  that  General  McDowell  came  and  had  an  interview  with  the  Sec- 
retary of  War  in  the  room  adjoining  the  Secretary's  usual  office-room. 

Q.  About  what ! — A.  What  their  conversation  was  there  I  do  not 
know. 

Q.  How  do  you  know  that  it  related  to  General  Hazen's  testimony  ! — 
A.  I  did  not  say  that  it  did. 

Q.  When  I  asked  you  whether  General  McDowell  came  to  see  him 
about  General  Hazen's  testimony,  how  did  you  come  to  connect  the  two 
and  say  that  he  did  ! — A.  I  did  not  say  that  I  knew  that  General  Mc- 
Dowell came  about  General  Hazen's  testimony. 

Mr.  Manager  McMahon,  (to  the  counsel  for  the  respondent.)  Do  I 
understand  the  gentleman  now  to  object  to  the  testimony  ?  Because  I 
think  if  it  can  1^  received  without  objection  it  is  not  worth  while  for 
us  to  consume  time  in  argument. 

Mr.  Black.  We  think  it  safe  to  appeal  to  your  conscience  whether 
you  will  undertake  to  make  a  confession  out  of  an  ex  parte  statement 
made  by  a  witness  which  the  accused  party  never  saw. 

Mr.  Manager  McMahon.  I  am  young  enough  yet  to  have  a  conscience, 
but  I  have  practiced  too  long  to  have  any  opinion. 

Mr.  Black.  Then  let  that  conscience  have  fair  play  on  this  occasion. 

Mr.  Sherman.  I  object  to  the  testimony  at  this  stage  of  the  pro- 
ceeding. 

Mr.  Manager  McMahon.  We  have  the  proof  of  this  matter  more  com  • 
plete,  and  will  withdraw  the  offer  at  the  present  time. 

(To  the  witness.)  Mr.  Crosby,  what  conversation  took  place  between 
yon  and  General  Belknap,  if  any,  in  regard  to  the  authorship  of  that 
article  in  the  New  York  Tribune  ! 

The  Witness.  I  have  no  recollection  of  any  conversation  about  the 
authorship  of  that  article. 

Q.  (By  Mr.  Manager  McMahon.)  Do  you  know  whether  General 
Belknap  made  any  efforts  to  discover  who  had  written  it ! — A.  I  do  not. 

Q.  Do  you  know  whether  he  did  discover  who  had  written  it  I — A.  I 
do  not  know  that. 

Q.  Do  you  know  whether  he  discovered  who  had  inspired  the  writing 
of  it !— A.  I  have  no  means  of  knowing  whether  he  discovered  it  or  not. 

Q.  Do  you  mean  to  say  that  you  had  no  conversation  with  him  about 
the  authorship  or  the  person  who  inspired  the  writing  of  that  article  in 
the  New  York  Tribune? — A.  I  do  not  recollect  to  have  ever  had  any 
conversation  with  him  about  it.  I  may  have  heard  him  say  something 
about  it.    My  general  impression  is  very  vague,  as  I  said  before,about  it. 

Mr.  Manager  McMahon.  .We  are  through  with  Mr.  Crosby  for  the 
present :  but  until  we  can  find  some  little  notes  of  testimony  that  we 
have  we  shall  not  discharge  him  finally. 

The  Pbesident  pro  tempore.  If  there  are  no  other  questions,  the  wit- 
ness will  be  excused  for  the  present. 

Mr.  Sargent.  Mr.  President,  I  offer  the  following  order. 

The  President  pro  tempore.  The  proposed  order  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Ordered,  That  at  half  past  5  o^clock  this  court  take  a  recess  until  half  past?  this  evoniDg. 
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Mr.  Manager  MgMahon.  Before  that  is  put  we  should  like  to  be  heard 
on  that  qaestioD.    I  think  we  shall  be  unable  to  go  on  this  eveuing. 
Mof^t  of  oar  witnesses  are  on  the  road,  and  will  not  be  here  uutil  to-mor- 
row morning. 
Mr.  Bogy.  I  object  to  that  order. 

The  President  |wo  tempore.  Debate  is  not  in  order.    The  Chair  will 
put  the  question  to  the  Senate.    The  question  is  on  the  order  proposed 
by  the  Senator  from  California,  [Mr.  Sargent.J 
The  order  was  not  agreed  to. 

Major-General  Irvin  McDowell  called  ami  examiued. 

By  Mr.  Manager  MoMahon  : 

Question.  Where  are  yon  stationed  at  the  present  time,  General  ? — 
Answer.  My  present  station  is  San  Francisco,  California. 

Q.  Were  you  in  Washington  City  when  the  Military  Committee  of 
the  House  in  1872  was  taking  testimony  in  regard  to  re-organizing  and 
reducing  the  staflf  of  the  Army  ? — A.  1  do  not  recollect,  bat  I  think  I 
was. 

Q.  You  are  acquainted  with  General  Hazen  ? — A.  Well. 

Q.  Do  you  remember  of  his  having  given  certain  testimony  before 
that  committee  in  regard  to  post-tradership  transactions  at  Fort  Sill  ? — 
A.  I  have  no  knowledge  of  it  at  all  of  my  own. 

Q.  From  whom  did  yon  derive  information  that  testimony  had  been 
given  by  General  Hazen  t — A.  I  cannot  say.  I  do  not  recollect  at  this 
time  how  that  came  to  my  knowledge. 

Q.  Did  it  come  to  your  knowledge  by  some  means  or  other  ! — A.  I 
think  it  did. 

Q.  Can  you  now  remember  the  person  who  communicated  the  fact  to 
youf — A.  Perhaps  I  had  better  state  the  case  in  my  own  way,  and  it 
will  answer  the  purpose  better  than  these  questions. 

Q.  That  will  be  better,  perhaps. — A.  I  was  in  command  of  the  De- 
partment of  the  East,  stationed  in  New  York  City.  1  met  accidentally 
Mr.  Whitelaw  Keid,  and  referred  to  some  statement  I  had  seen  in  the 
New  York  Tribune  or  other  papers,  and  taxed  him  with  it.  I  thought  it 
was  unfair ;  I  did  not  believe  it  to  be  true.  The  old  Tribune  n^  to 
have  many  articles  against  the  Army,  and  I  used  to  tell  Mr.  Whitelaw 
Beid  that  on  military  matters  it  was  never  right,  even  by  mistake.  It 
was  a  part  of  this  same  chatting  with  him  in  reference  to  this  article. 
He  told  me  this  was  true  and  there  was  more  beyond  it.  It  was  in  ref- 
erence to  Fort  Sill ;  it  was  in  reference  to  the  statement  made  in  the 
paper  that  the  person  in  charge  of  the  tradership  at  Fort  Sill  was  pay- 
ing to  the  person  who  held  the  appointment,  as  I  understood,  in  New 
York,  a  large  sum  of  money,  and  the  person  in  New  York  gave  no  con- 
sideration for  it. 

Mr.  Cabpenteb.  I  understand  that  this  conversation  between  third 
persons  is  within  the  conscience  of  the  managers. 

Mr.  Manager  Jenks.  It  is  merely  introductory. 

Mr.  Manager  MgMahon.  I  know  of  no  rule  of  evidence  in  regard  to 
conscience  at  all. 

The  Witness.  It  was  in  reference  to  how  I  came  to  the  knowledge  of 
these  facts.  I  do  not  know  whether  I  came  to  Washington  on  purpose, 
or  whether  I  came  here  incidentally  in  the  course  of  my  duty,  for  at  that 
time  Washington  and  the  country  south  to  a  certain  extent  was  under 
my  command,  so  far  as  the  military  forces  stationed  in  it  were  concerned. 
I  came  to  Washington  and  saw  the  Secretary  of  War.  I  called  his  at- 
tention to  what  I  had  been  told,  and  told  him  that  it  seemed  to  me  that 
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it  was  a  hard  thing  upon  the  people  at  Fort  Sill  to  have  to  pay  this 
heavy  tax,  and  it  was  a  thing  that  would  be  damaging  if  it  were  not  at 
once  corrected.  I  cannot  now,  at  this  distance  of  time,  tell  whether 
this  was  the  first  time  I  saw  him,  or  immediately  after,  but  it  was  in  the 
morning  of  the  day  that  I  first  arrived,  and  he  then  asked  me  to  draw 
up  an  order  to  correct  this  matter,  and  I  did  so.  That  order,  I  think,  is 
dated  some  time  in  March,  1872,  and  was  meant  to  correct  the  evils 
complained  of  at  that  time  and  charged  to  exist  at  Fort  Sill.  When  I 
drew  it  up  the  Secretary  said  that  he  bad  wished  to  draw  up  such  an 
order  as  that  before.  He  said,  I  think,  that  there  bad  been  some  dif- 
ficulty raised  by  the  judge-advocate  who  was  acting  somewhat  as  the 
legal  adviser  of  the  War  Department ;  that  inasmuch  as  these  post- 
tiuders  were  not  sutlers,  were  not  military  appointees,  and  had  no  ref- 
erence in  their  appointment  to  the  Army,  but  were  for  the  advantage 
and  convenience  of  those  stationed  at  posts,  there  would  be  no  right  in 
the  Military  Department  assuming  to  control  them.  I  think  that  was 
the  difficulty  suggested  at  the  time ;  at  all  events,  there  was  some  dif- 
ficulty in  the  way,  as  the  Secretary  told  me.  I  told  him  that  it  seemed 
to  me,  as  he  had  a  monopoly  in  his  hands,  it  would  be  simply  the  proper 
discharge  of  his  duties  in  regulating  that  monopoly  to  see  that  it  was 
not  abused.  He  concurred  with  me,  and  if  you  will  look  at  the  order — 
I  have  it  not  now,  and  I  do  not  recollect  the  date  of  it,  but  I  think  some 
time  in  March,  1872 — ^you  will  see  that  it  corrected  the  very  evils  com- 
plained of;  that  is  to  say,  it  put  these  post-traders,  so  far  as  the  charges 
they  were  to  make  on  their  sales  were  concerned,  subject  to  the  council 
of  administration  of  the  post,  the  council  of  administration  consisting 
of  the  three  highest  officers  at  the  post  under  the  commanding  officer ; 
that  the  council  of  administration  was  to  take  into  account  the  original 
cost,  freight,  and  the  fact  that  the  post-trader,  unlike  the  sutler,  whom 
he  is  generally  supposed  to  have  succeeded,  had  no  lien  on  the  soldier's 
pay.  It  is  also  provided  that  the  post-trader  should  habitually  reside  at 
the  post;  that  he  should  not  sell,  that  be  should  not  transfer,  that  he 
should  not  assign,  that  he  should  not  sublet  or  farm  out  his  position. 
I  do  not  recollect  all  the  terms,  but  he  should  not  do  any  of  the  things 
complained  of,  but  should  carry  it  on  in  good  faith  himself.  It  gave 
him  a  certain  time  to  do  this  or  to  give  up  his  appointment. 

Q.  (By  Mr.  Manager  MgMahon.)  Now,  before  you  go  any  further, 
your  understanding  of  the  situation  at  Fort  Sill  was  that  the  man  who 
held  the  appointment  lived  in  New  York.  Is  not  that  correct  f — A.  That 
was  my  impression  at  the  time. 

Q.  And  that  the  man  who  resided  at  Fort  Sill  was  simply  a  per^n 
who  did  business  in  his  namef — A.  I  do  not  know  as  to  that.  It  was  a 
person  who  was  working  under  him,  or  with  him,  or  did  so  for  some  con- 
sideration, or  it  was  transferred  to  him — some  of  those  business  terms 
that  I  do  not  exactly  understand. 

Q.  In  other  words,  you  thought  Marsh  was  the  post-trader  and  Evans 
the  person  who  actually  did  the  business  ! — A.  The  order  itself  will 
show  very  clearly  what  the  impression  was. 

Q.  And  in  order  to  correct  this  matter  you  added  to  this  order  a  pro- 
vision that  the  post-trader  should  reside  at  the  post ! — A.  Should  habit- 
ually reside  at  the  post.  I  did  that  because  it  is  sometimes  very  conve- 
nient that  a  post-tnider  should  be  at  New  York  or  San  Francisco,  if  he 
is  a  partner,  because  in  his  purchases  and  in  his  business  arrangements 
he  may  find  it  necessary  not  to  be  at  the  post. 

Q.  When  you  came  to  Washington,  state  whether  you  found  General 
Hazen  here. — A.  I  do  not  think  I  saw  General  Hazen  then. 
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Q.  State  whether  any  person  bad  given  you  information  in  regard  to 
his  having  testified. — A.  General  Garfield  did. 

Q.  He  called  yoar  attention  to  itf — A.  No;  I  called  his  attention  to 
it,  and  he  then  said  that  General  Hazen  had  testified  to  what  was  stated 
in  the  New  York  papers ;  and  this  order  that  I  drew  up  I  talked  over 
with  General  Garfield.  Perhaps  I  may  have  written  it  in  his  room  ;  I 
do  not  remember.  He  saw  it,  at  any  rate,  and  he  concurred  in  it.  It 
seemed  to  him  to  cover  the  whole  ground,  as  it  did  to  me. 

Q.  In  the  conversation  between  you  and  General  Belknap,  besides  re- 
ferringto  this  article  in  theNew  York  Tribune,  did  you  refer  to  the  fact  that 
Ctoneral  Hazen  had  testified  before  the|Military  Committee! — A.  I  think 
that  I  mentioned  the  fact  that  I  learncKl  from  General  Garfield  that  Gen- 
eral Hazen  bad  done  so.  I  think  General  Belknap  told  me  that  General 
Hazen  did  so,  and  had  said  substantially  the  same  thing.  I  think  Gen- 
eral Belknap  was  indignant  at  (General  Hazen  having  done  so  instead 
of  having  come  to  him.  I  think  he  thought  he  owed  it  to  him  to  have 
made  this  statement  to  him  personally  instead  of  going  elsewhere. 

Bir.  Carpenter,  (to  Mr.  Manager  McMahon.)  Ask  him  in  that  con- 
nection what  would  be  the  military  rule  on  that  subject. 

Mr.  Manager  McMahon.  My  conscience  would  not  permit  that.  (To 
the  witness.)  Look  at  that  paper  and  see  whether  that  is  the  order  to 
which  yon  have  referred.    [Exhibiting  a  paper  to  the  witness.] 

A.  [Examining  the  paper.]    That  is  the  order. 

Mr.  Manager  MgMahon.  I  ask  the  Secretary  to  read  it. 

The  Chief  Clerk  read  as  follows : 

[Clreolar.  |  / 

War  Department, 

iraskiugton  CUy,  March  25,  1872. 

I.  The  coancil  of  administration  at  a  post  where  there  is  a  post-trader  will  from  time  to 
time  examine  the  post-trader^s  goods  and  invoices  or  bills  of  sale ;  and  will,  subject  to  the  ap- 
proval of  the  post-commander,  establish  the  rates  and  prices  (which  should  be  fair  and  rea- 
sonable) at  which  the  goods  shall  be  sold.  A  copy  of  the  list  thus  established  will  be  kept 
poeted  in  the  trader's  store.  Should  the  post-trader  feel  himself  aggrieved  bj  the  action  of 
the  council  of  administration,  be  maj  appeal  therefrom  through  the  post-commander  to  the 
War  Department. 

II.  In  determining  the  rate  of  profit  to  be  allowed,  the  council  will  consider  not  only  the 
primecost,  freight,  and  other  charges,  but  also  the  fact  that  while  the  trader  pays  no  tax  or 
contribution  of  any  kind  to  the  post-fund  for  his  exclusive  privileges,  he  has  no  lien  on  the 
soldier's  pay,  and  is  without  the  security  in  this  respect  once  enjoyed  by  the  sutlers  of  the 
Army. 

III.  Post-traders  will  actually  carry  on  the  business  themselves,  and  will  habitually  reside 
at  the  station  to  which  they  are  appointed.  They  will  not  farm  out,  sublet,  transfer,  or  sell 
or  assign  the  business  to  others. 

ly.  In  case  there  shall  be  at  this  time  any  post-trader  who  is  a  non-resident  of  the  post  to 
which  he  has  been  appointed,  be  wi.l  be  allowed  ninety  days  from  the  receipt  hereof  at  his 
station  to  comply  with  this  circular  or  vacate  his  appointment. 

y.  Post-commanders  are  hereby  directed  to  report  to  the  War  Department  any  fiiilure  on 
tfaepart  of  traders  to  frilfiU  the  requirements  of  this  circular. 

Yl.  The  provisions  of  the  circular  from  the  Adjutant  Oenerars  Office  of  June  7,  1671, 
will  continue  in  force  except  as  herein  modified. 

By  order  ot  the  Secretary  of  War. 

E.  D.  T0WN8END. 

A  dj  miu  N  t-  Oenera  L 

Mr.  CoNKLiNO.  Mr.  President,  may  I  inquire,  through  the  Chair,  if  that 
is  the  proper  way,  whether  that  is  the  order  read  by  the  mana^i^er  who* 
opened  the  case  and  commented  upon  by  him  ! 

Mr.  Manager  Ltnde.  Tes,  sir ;  it  is. 

Q.  (By  Mr.  Manager  McMahon.)  I  understood  you  to  say,  General 
McDowell,  that  in  conversing  with  General  Belknap  you  found  that  he 
had  heard  the  statements  that  Hazen  had  made  and  was  indignant  about 
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them! — A.  I  mentioned  to  bim  the  fact  that  General  Hazen  had  stated 
them  substantially  as  I  learned  from  General  Garfield ;  then  he  was  in- 
dignant that  General  Hazen  should  have  gone  to  the  committee  to  make 
the  statements  instead  of  reporting  them  to  him. 

Mr.  Manager  MgMahon.  We  have  no  more  questions  to  ask. 

The  Pbbsident  pro  tempore.  The  witness  will  be  excused. 

Mr.  LoaAN.  Inasmuch  as  there  is  no  examination  on  the  other  side,  I 
wish  to  ask  if  it  is  competent  for  me  to  put  a  question  to  the  witness? 

The  President j)ro  tempore.  It  is. 

Mr.  LoaAN.  I  desire  General  McDowell  to  state,  as  an  officer  of  the 
Army,  what  the  rule  would  be  where  a  discovery  was  made  by  an  offi- 
cer of  irregularities  t  What  would  his  duty  be  in  reference  to  giving 
intbrmation  to  his  superior  officer  ? 

A.  I  think  theordinary,  strict,  formal  rule  would  be  for  him  to  make  a 
report  of  it  to  the  staff  officer  of  his  next  commander. 

Q.  (By  Mr.  Logan.)  In  that  way  the  report  would  be  sent  to  the  War 
Department! — A.  Undoubtedly,  if  it  was  not  within  the  competency 
of  that  immediate  superior  to  dispose  of  the  case,  he  would  refer  it  to 
the  one  where  the  authority  lodged  that  had  cognizance  of  the  matter. 

Q.  (By  Mr.  Manager  MgMahon.)  That  rule  would  not  prevent  a  mili- 
tary man  from  giving  evidence  before  a  committee  if  he  were  subpoenaed 
before  that  committee  to  testify  ? — A.  That  is  a  question  you  can  better 
answer  than  myself. 

Mr.  Manager  MgMahon.  I  simply  wanted  to  put  the  question  to  you. 

Mr.  Cabpenteb.  Ask  him  whether  his  military  duty  would  require 
him  or  permit  him  to  correspond  with  Congress  or  any  member  of  Con- 
gress on  the  subject  before  having  transmitted  intelligence  through  the 
regular  military  channel. 

Mr.  Managep- MgMahon.  We  are  not  trying  General  Hazen  now. 

Mr.  Cabpenteb.  Then  you  do  not  want  to  put  that  question  ? 

Mr.  Manager  MgMahon.  Not  just  now.. 

Mr.  Cabpenteb.  I  wish  you  would  put  it. 

Mr.  Manager  MgMahon,  (to  witness.)  That  is  all. 

The  Pbssident  pro  tempore.  The  witness  is  excused. 

The  Witness.  Do  I  understand  that  I  am  discharged? 

The  Pbesident  pro  tempore.  Can  the  witness  be  discharged  t 

Mr.  Manager  MgMahon.  I  prefer  that  the  witness  should  stay  over 
until  tomorrow  at  any  rate. 

The  Pbesident  pro  tempore.  The  witness  will  take  notice. 

Mr.  Manager  MgMahon.  Kow,  if  the  Senate  please,  we  propose  to 
offer  the  testimony  of  General  Hazen,  as  taken  before  the  committee, 
for  this  reason  and  this  purpose :  *  We  find  from  two  different  sources 
that  General  Belknap  is  advised  of  the  fact  and  becomes  indignant 
with  the  knowledge  that  General  Hazen  has  testified  to  the  existence 
of  certain  abuses  at  Fort  Sill  which  lay  directly  within  his  province  to 
correct 

Mr.  Cabpenteb.  Which  he  did  correct. 

Mr.  Manager  MgMahon.  Which  he  did  not  correct.  The  order  will 
speak  for  itself.  I  lay  particular  stress  upon  the  word  "  not,^  because 
the  papers  together  will  prove  this.  We  now  propose  to  have  read 
j;o  the  Senate  the  testimony  of  General  Hazen,  because  in  a  trial  of  this 
character  we  take  it  to  be  the  duty  of  an  officer  in  General  Belknap's 
position,  when  he  is  aware  that  such  charges  have  been  made  and 
sworn  to  by  a  high  officer,  to  acquaint  himself  with  the  facts  and  the 
details  of  the  facts.  I  think  we  have  laid  a  sufficient  basis  now  to  read 
this  testimony  to  the  court. 
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Mr.  £dmui9DS.  Have  yoa  charged  hiin  in  the  articles  with  any  crime 
of  omission  in  this  regard  f 

Mr.  Manager  McMahon.  We  have  charged  him  in  the  articles,  if  the 
Senator  will  pardon  me,  with  having  knowingly  received  certain  moneys 
which  were  the  fruit  of  a  corrapt  arrangement  in  regard  to  the  post- 
tradership  at  Fort  Sill.  One  of  the  important  items  in  that  connection 
is  his  knowledge  of  the  existence  of  the  evil.  We  propose  to  show,  and 
we  claim  that  we  have  shown  up  to  this  point,  that  he  knew  that  Marsh 
was  the  post-trader  and  not  that  Evans  was  the  post-trader.  The  testi- 
mony of  General  Hazen,  which  we  propose  to  offer,  is  based  upon  the 
idea  that  Evans  was  the  post- trader,  and  not  Marsh. 

Mr.  Cabfbnteb.  If  the  testimony  was  based  on  a  false  assumption, 
it  would  not  be  very  valuable  |>nma/acie. 

Mr.  Manager  MgMaho^.  Then  we  offer  it  for  this  purpose :  to  show 
that  the  accused,  who  did  know  the  true  state  of  the  case,  only  corrected 
the  evil  to  the  extent  to  which  it  was  made  apparent  in  the  testimony, 
and  the  evil  that  was  not  discovered  in  the  testimony  as  published  to 
the  world  was  not  corrected,  although  it  lay  in  his  breast,  and  he  knew 
it.    That  is  the  purpose  fir  which  we  offer  it. 

Mr.  Cabpekteb.  Yon  do  not  prove  by  anybody  that  General  Belknap 
ever  read  that  testimony  to  know  what  it  was.  The  indignation  arose 
from  the  fact  that  he  had  been  talking  before  a  committee  when  he  ought 
tD  have  gone  through  directer  channels  through  the  Army. 

Mr.  Manager  MgMahon.  I  suppose  it  was  on  that  indignation  that 
he  sent  General  Hazen  to  the  Arctic  regions. 

Mr.  Howe.  Do  I  understand  that  the  testimony  offered  is  objected 
tot 

The  Pbesident  pro  tempore.  Is  there  objection  to  the  testimony  of 
General  Hazen  being  read  t  The  Senator  from  Ohio  objected  a  few 
minntes  ago. 

Mr.  Shbbman.  Some  testimony  has  been  taken  since  then,  but  it 
wonld  not  change  the  objection,  in  my  judgment. 

The  Pbesident  pro  tempore*  Objection  is  made. 

Mr.  Fbelinohuysen.  I  should  like  to  inquire  the  object  of  offering 
that  testimony,  whether  it  is  to  prove  the  truth  of  the  facts  stated  in 
the  testimony  or  not 

Mr.  Manager  McMahon.  By  no  means.  It  is  to  prove  that  the  facts 
stated  there  were  substantially  communicated  to  General  Belknap,  and, 
as  a  public  officer,  that  he  had  knowledge  of  the  testimony  as  there 
taken. 

Mr.  CoNKLiNO.  If  I  may  inquire,  Mr.  President,  I  should  like  to  do 
so,  is  the  foundation  of  that  idea  the  testimony  delivered  by  General 
McDowell  that  the  Secretary  of  War  alluded  to  the  fact  that  General 
Hazen  had  made  statements  about  this  subject  which  he  had  not  made 
to  him  f  Is  that  the  testimony  upon  which  the  Senate  is  asked  to  vote 
that  the  respondent  here  was  charged  with  a  knowledge  of  this  testi- 
mony so  as  to  adroit  it  as  a  declaration  made  to  him  f 

Mr.  Manager  Hoab.  If  I  may  be  permitted  to  make  a  suggestion,  I 
understand  that  General  McDowell's  testimony  is  that  General  Belknap 
said  to  him  that  General  Hazen  had  testified  in  substance  to  the  same 
matters  which  were  contained  in  the  New  York  Tribune  article. 

Mr.  Manager  McMahon.  Yes,  he  did. 

Mr.  Manager  Hoab.  Therefore  stating  to  him  a  knowledge  of  the  sub- 
stance of  General  Hazen's  testimony.  Now,  if  he  had  that  knowledge  of 
the  substance  of  General  Hazen's  testimony,  it  tends  to  show  that  he 
knew  that  these  i>eriodical  payments  of  money  which  came  to  him  from 
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Marsh  were  payments  of  money  that  had  come  to  Marsh  from  the  post- 
trader.  If  I  am  in  error  as  to  the  extent  to  which  General  McDowell's 
statement  went,  I  can  be  corrected  by  referring  to  it  In  other  words, 
if  General  Belknap  was  receiving  once  every  three  months  a  sum  of 
money  from  Marsh  in  New  York,  it  is  important  for  the  Senate  to  know 
whether  Belknap  was  informed  that  those  moneys  were  moneys  which 
were  being  improperly  paid  in  conseqaence  of  this  bargain  of  the  po8^ 
trader  at  Fort  Sill  to  Marsh  ;  in  other  words,  that  he  knew  where  the 
money  he  was  receiving  came  from.  The  article  in  the  New  York 
Tribune  contains  a  distinct  assertion  of  those  payments  by  Evans  to 
Marsh,  and,  as  I  understand  it,  the  testimony  of  General  Hazen  t-ontains 
in  substance  the  same  thing.  It  is  therefore  important  not  as  proving 
the  truth  of  anything  that  General  Hazen  said,  but  as  proving  that  the 
Scicretary  of  War  was  notified  that  such  thing  was  said  at  that  time. 

Mr.  Howe.  I  ask  that  the  reporter  may  re^  the  testimony  of  General 
McDowell  upon  that  point. 

Mr.  Bogy.  I  should  like  to  make  an  inquiry  of  the  manager  who  has 
been  examining  the  witness  as  to  the  character  of  the  pamphlet  purport- 
ing to  contain  the  testimony  of  General  Hazen,  whether  it  is  an  official 
document,  and  published  by  whose  authority.  What  is  the  character 
of  the  pamphlet  containing  that  testimony  f 

Mr.  Manager  MgMahon.  It  is^ 

House  of  Representatives,  Report  No.  74,  Fortj-secoDd  Congress,  third  session.  Army 
staff  or^ranization. 

February  2,  1873. — Ordered  to  be  printed  and  recommitted  to  the  Committee  on  Militaiy 
Affairs. 

Mr.  Cobam,  from  the  Committee  on'' 'Military  Affairs,  made  the  following  report. 

It  is  a  public  document  published  by  order  of  Congress. 

Mr.  Bogy.  It  is,  then,  an  official  document. 

Mr.  Manager  McMahon.  I  so  understand. 

Mr.  Howe.  I  ask  the  reporter  to  read  the  testimony  for  which  I  have 
called. 

Mr.  Bogy.  I  should  like  to  know  if  it  be  an  official  document  contain- 
ing testimony  taken  under  oath  f 

Mr.  Manager  MgMahon.  Yes,  sir. 

The  President  j7ro  tempore.  The  reporter  will  now  read  what  has 
been  called. 

The  Official  Reporter  read  from  his  short-hand  notes  of  General  Mc- 
Dowell's testimony,  as  follows : 

Q.  In  the  conversation  between  you  and  General  Belknap,  besides  referring  to  this  article 
in  the  New  York  Tribune,  did  you  refer  to  the  fact  that  General  Hazen  had  testified  before 
the  Military  Committee  t — A.  I  think  that  I  mentioned  the  fact  that  I  learned  from  General 
Garfield  that  General  Hasen  had  done  so.  I  think  General  Belknap  told  me  that  Generd 
Hazen  had  done  so  and  had  said  substantially  the  same  thing.  I  think  General  Belknap 
was  indienant  at  General  Hazen  haying  done  so  instead  of  having  come  to  him.  I  think  he 
thought  he  owed  it  to  him  to  have  made  this  statement  to  him  personally,  instead  of  going 
elsewhere. 

The  President  pro  tempore.  Objection  being  made,  the  Chair  will 
submit  the  question  to  the  Senate,  Shall  this  testimony  of  General  Ha- 
zen be  admitted  t 

Mr.  Bogy.  I  call  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered;  and  being  taken,  resulted — yeas  20, 
nays  31  ]  as  follows : 

Yeas — Messrs.  Alcorn,  Bayard,  Bogy,  Caperton,  Cockrell,  Cooper,  Davis,  Dennis,  Harvey, 
Key,  McCreery,  Maxey,  Norwood,  Randolph,  Sargent,  Stevenson,  Wallace,  Wtiy  te.  Withers, 
and  Wright— 20. 

Nay» — Messrs.  Allison,  Anthony,  Booth,  Bmoe,  Cameron  of  Wisconsin,  Conkling,  Cragio, 
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Dawes,  Edmpnds,  Ferry,  Frelinghojsen,  Hitchcock,  Howe,  iDg^lIs,  Jones  of  Nevada,  Kelly, 
Kernan,  Logan,  McMillan,  Merrimon,  Mitchell,  Morrill  of  Maine,  Morrill  of  Vermont,  Pad- 
dock, Pattenion,  Ransom,  Saulshory,  Sherman,  Spt*ncer,  Tbnrman,  and  Windom — 31. 

Not  Voting — Messrs.  Bamnm,  Bontwell,  Bumside,  Cameron  of  PennsrlTania,  Chris- 
tianej,  Clayton,  Conover,  Dorsey,  Katon,  Goldthwaite,  Gordon,  Hamilton,  Hamlin,  John- 
ston, Jones  of  Florida,  McDonald,  Morton,  Oglesby,  Robertson,  Sharon,  Wadleigh,  and 
Weat— 22. 

The  President  pro  tempore.  The  Senate  declines  to  admit  the  testi- 
mony. 

Mr.  Sherman.  I  move,  if  it  is  convenient  to  the  parties  now,  that  the 
coart  adjoarn. 

Mr.  Kernan.  To  what  hour  f 

Mr,  Sherman.  I  should  propose  eleven  o'clock  to-morrow.  ["  O, 
no."]  • 

Mr.  Kernan.  That  will  do. 

Mr.  Sargent.  We  may  want  some  time  for  the  appropriation  bills  in 
the  morning.  It  seems  to  me  that  the  court  had  better  adjourn  to 
twelve  o'clock,  and  give  us  the  hour  before  that  for  legislative  busi- 
ness. 

Mr.  Sherman.  I  have  no  objection  to  that 

The  President  pro  tempore.  The  Senator  from  Ohio  moves  that  the 
Senate  sitting  for  the  trial  adjourn. 

The  motion  was  agreed  to;  and  (at  five  o'clock  and  twenty-five  min- 
utes p.  m.)  the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned 
until  to-morrow  at  twelve  o'clock. 


Friday,  July  7, 1876. 

The  President  pro  tempore^  (at  two  o'clock  p.  m.)  The  Senate  re- 
sumes its  session  in  trial. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

Messrs.  Lord,  Lynde,  McMahon,  Jenks,  Lapham,  and  Hoar,  of  the 
managers  on  the  part  of  the  House  of  Representatives,  appeared,  and 
were  conducted  to  the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter. 

The  Secretary  read  the  journal  of  proceedings  of  the  Senate  sitting 
yesterday  for  the  trial  of  the  impeachment  of  William  W.  Belknap. 

The  President  pro  tempore.  The  Senate  is  now  ready  to  proceed. 
The  managers  on  the  part  of  the  House  will  continue  with  their  evidence 
in  support  of  the  articles  of  impeachment. 

Mr.  Carpenter.  Mr.  President,  I  desire  to  state  that  yesterday  we 
cross-examined  none  of  the  witnesses  and  made  no  objections  to  ques- 
tions propounded  by  the  honorable  managers.  We  bad  not*  at  that  time 
been  able  to  have  a  consultation  among  ourselves  on  that  subject,  and 
had  concluded  to  leave  the  case  entirely  in  the  hands  of  the  honorable 
managers.  But  one  day's  experience  satisfied  us  that  thaC  was  a  mis- 
take on  our  part.  The  method  of  examination  on  the  part  of  the  honor- 
able managers  was  not  satisfactory  to  us,  and  we  think  it  would  do 
injustice  to  the  case  to  permit  it  to  proceed  further  in  that  manner. 
Our  doubt  about  taking  any  part  in  the  trial  beyond  that  of  spectators 
was  that  it  might  be  considered  that  by  doing  so  we  might  waive  or  lose 
rights  in  the  point  upon  which  we  rest  this  case,  namely,  that  there  is 
no  jurisdiction  to  try ;  but  after  an  examination  of  some  authorities 
upon  that  subjecl,  and  a  full  consultation,  we  have  come  to  the  con- 
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clusiou  as  coansel  that  inasmuch  as  the  Senate  has  made  an  issue  we 
.  can  waive  nothing  and  forfeit  nothing  by  taking  advantage  of  our  right 
to  cross-examine  witnesses.  We  now  ask  the  indulgence  of  the  Senate 
to  recall  General  McDowell  for  the  purpose  of  putting  some  questions  to 
him  in  cross-examination. 

Mr.  Manager  MgMahon.  That  had  better  be  done  at  a  later  stage. 
There  are  other  witnesses  here  from  a  distance  ready  to  testify,  who  are 
anxious  to  go  home. 

Mr.  Carpenter.  General  McDowell  is  here  from  a  distance,  and  away 
from  the  performance  of  his  official  duties,  and  he  is  very  anxious  to  get 
through  and  return  to  the  discbarge  of  his  duties.  Therefore,  I  ask  the 
Senate  at  this  point  to  give  us  permission  to  recall  General  McDowell 
for  cross-examination. 

Mr.  Manager  MoMahon.  Mr.  President  and  Senators,  the  managers 
certainly  object  at  this  particular  stage  of  the  case  that  they  shall  be 
interrupted  in  their  course  of  examination  because  the  gentlemen  upon 
the  other  side,  either  for  want  of  consultation  or  from  overconfidence, 
declined  to  cross-examine  a  particular  witness  who  was  upon  the  stand 
and  discharged  fully  from  attendance  upon  this  court  except  in  so  far  as 
we  requested  him  to  remain  another  day.  We  have  witnesses  in  attend- 
ance who  are  here  at  very  great  inconvenience  to  themselves;  men  who 
occupy  responsible  positions  in  banking  establishments  and  other  places, 
who  are  ready  to  testify  and  who  want  to  go  home.  General  McDowell 
can  stay  until  we  get  through  at  least  with  them,  I  think.  I  make  no 
objection  to  the  right  to  recall  him.    We  concede  it  as  a  right. 

Mr.  Carpenter.  Then  we  recall  him. 

Mr.  Manager  MoMahon.  But  at  tbe  proper  time;  not  now. 

The  President  pro  tempore.  Counsel  for  the  accused  ask  to  have  the 
witness,  General  McDowell,  recalled  for  the  purpose  of  cross-examina- 
tion.   Tbe  Chair  will  submit  the  question  to  the  Senate. 

Mr.  CoNKLiNG.  I  inquire,  is  the  request  of  the  counsel  to  cross-exam- 
ine the  last  witness  upon  the  stand,  the  witness  examined  yesterday 
after  whom  no  other  witness  has  been  called  t 

Mr.  Carpenter.  Yes,  sir. 

Mr.  CoNKLiNa.  I  did  not  hear  the  name. 

Mr.  Carpenter.  We  ask  to  recall  General  McDowell,  who  was  on  tbe 
stand  when  the  Senate  adjourned  last  evening. 

The  President  pro  tempore.  Shall  he  be  recalled  t 

The  question  being  put,  it  was  determined  in  the  affirmative. 

Major-General  Irvin  McDowell  recalled. 

The  President  pro  tempore.  The  Chair  will  state  that  the  witness 
asks  the  privilege  to  correct  the  last  statement  he  made.  Tbe  Chair 
hears  no  objection,  and  he  will  make  the  correction  he  desires. 

The  Witness.  It  was  the  last  question  put  to  me  yesterday.  In  fact 
I  did  not  answer  it. 

Mr.  Manager  MoMahon.  Do  I  understand,  general,  that  you  desire 
me  to  put  that  question  again  I 

The  Witness.  No  ;  I  desire  to  correct  the  answer  that  I  made  to  it, 
and  to  say  that  it  would  be  the  duty  of  an  officer  subpoenaed  before  a 
committee  of  Congress  to  answer  such  questions  as  the  committee  might 
ask  him  touching  the  public  service  of  which  he  had  knowledge. 

Cross-examined  by  Mr.  Carpenter  : 

Q.  Would  it  be  the  duty  of  an  officer  to  volunteer  information  by 
letter  or  otherwise  to  members  of  Congress  in  regard  to  abuses  con- 
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nected  with  the  service  with  which  he  was  acqaaioted  f — A.  I  do  not 
know  of  any  snch  daty  imposed  upon  him  by  the  articles. 

Q.  Is  it  not  his  duty,  on  the  other  hand,  to  make  report  of  all  such 
things  through  the  regular  military  channels  t — A.  That  I  answered 
yesterday  5  yes. 

Q.  When  you  called  on  General  Belknap  in  regard  to  the  alleged 
abuses  at  Fort  Sill,  did  not  General  Belknap  say  to  yon,  ^^  Well,  general, 
you  know  what  to  do ;  now  sit  down ;  you  draw  an  order  that  will  cor- 
rect it  f — A.  I  cannot  at  this  day  recall  the  conversations,  for  there 
were  several  of  them,  that  took  place  between  the  Secretary  and  myself 
in  reference  to  that  subject  I  called  upon  him  at  his  house,  then  dlag- 
onfUly  opposite  the  Arlington,  and  said  to  him  that  I  had  something  to 
say  that  concerned  the  public  service  and  also  concerned  him  personally. 
After  I  had  disclosed  what  1  had  to  say,  either  at  that  particular  time  or 
not  long  afterward  he  substantially  said  as  you  have  asked. 

Q.  Did  he  at  that  time  or  at  any  time  show  the  slightest  reluctance 
to  make  an  order  which  would  correct  any  abuse  at  Fort  Sill  t — A.  JSio 
reluctance.  The  only  obstacle  that  he  seemed  to  have  in  the  way  was 
a  question,  as  I  understood  him,  which  he  had  referred  to  the  Judge- 
Advocate-General,  and  which  the  Judge-Advocate-General  had  an- 
swered, to  the  effect  that  there  was  a  difficulty  in  him  as  Secretary  of 
War  controlling  by  military  authority  the  action  of  these  post-traders. 

Q.  Was  not  the  doubt  this :  Whether  it  would  be  legal  for  the  Sec- 
retary of  War  to  direct  the  council  of  administration  to  Ax  the  prices 
at  which  the  traders  should  sell  t — A.  That  is  what  I  understood ;  and 
that  is  what  I  think  I  said  substantially,  from  the  fact  that  they  were 
not  appointed  for  the  Army  but  for  emigrants  and  travelers. 

Q.  But  did  not  the  Secretary  of  War  insist,  notwithstanding  the 
doubts  suggested  by  the  Judge- Advocate-General,  that  he  would  make 
Mich  an  onlerf— A.  I  think  he  yielded  to  my  argument  in  that  matter. 

Q.  And  consented  that  the  order  should  be  made,  and  directed  you 
or  requested  you  to  draw  such  an  order  as  would  cure  the  difficulty  t — 
A.  As  I  think ;  yes,  sir. 

Q.  Ton  have  beeu  a  good  many  days  in  the  Army ;  and  now  I  want 
to  ask  yon,  as  an  expert  on  that  subject,  whether  that  order  as  you  drew 
it  would  not  have  corrected  all  abuses  there  if  it  had  beeu  enforced  f — 
A.  I  thought  so  then,  and  think  so  now. 

Mr.  Manager  MoMahon.  Such  questions  as  that  I  think  do  not 
require  any  expert 

Mr.  Carpenter.  I  think  they  do.  I  do  not  think  we  know  enough 
about  the  matter  to  teU. 

The  President  pro  tempore.  The  Chair  wilt  remind  the  gentlemen 
that  they  must  rise  to  si)eak,  and  address  the  Chair.  The  Chair  will 
insist  upon  it. 

Mr.  Manager  MgMahon.  We  withdraw  any  objection  to  the  question. 

Q.  (By  Mr.  Carpenter.)  In  regard  to  the  post  trader  residing  at  the 
post,  was  there  any  object  in  that  except  to  keep  him  at  all  times  sub- 
ject to  military  regulations  and  bring  him  more  nearly  within  the  con- 
trol of  the  men  who  ought  to  control ;  the  military  officers  t — A.  My 
own  view  in  drawing  up  that  order  was  aimed  at  the  question  in  hand 
of  there  being  what  I  supi)Osed  to  be  a'post-trader  at  Fort  Sill  residing 
in  New  York. 

Q.  Would  it  make  any  diflereDce  whetlier  he  resided  in  New  York  or 
anj  other  place,  provided  the  rates  at  which  he  must  sell  were  fixed  t — 
A.  I  do  not  know  whether  it  would  or  not. 

Q.  Can  you  conceive  any  diflference  t — A.  I  will  only  say  what  was  in 
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my  mind  at  the  time  I  dr^w  the  order  ap,  that  it  was  with  reference  to 
correcting  an  admitted  abase. 

Q.  The  abuse,  as  yon  understood  it,  was  sales  at  extravagant  prices, 
was  it  nott — A.  No,  it  was  a  man  holding  a  place  and  exacting  or  re- 
ceiving a  large  sum  of  money  for  it,  having  no  capital,  and  doing  no 
service  for  the  money  he  received. 

Q.  Is  there  any  way  that  that  could  injure  the  soldier  or  the  country, 
unless  he  charged  higher  prices  in  consequence  of  that  arrangement  f 

Mr.  Manager  McMahon.  Wait  a  moment  The  objection  we  make 
to  the  question  is  that  it  is  an  endeavor  to  exculpate  the  accused  by 
simply  proving  that  he  did  not  hurt  the  soldiers,  although  he  may  have 
/  hurt  Evans.  It  seems  to  me  that  in  the  trial  of  a  person  for  official  mal- 
feasance in  an  impeachment  caise,  if  we  prove  that  the  Secretary  of  War 
is  in  a  corrupt  combination  with  a  person  who  has  procured  an  appoint- 
ment, by  which  the  person  who  gets  the  appointment,  for  example — 
and  I  will  give  the  example,  Evans — ^is  to  divide  the  money  that  Evans 
may  be  able  to  force  out  of  this  person,  to  say  that  that  is  innocent 
simply  because  it  does  not  raise  the  price  of  provisions  at  the  garrison 
or  the  price  of  thread  or  cotton  or  whatever  else  may  be  wanted  there, 
is  certainly  to  the  managers  something  new  in  the  development  of  this 
case  and  of  the  theory  of  the  defense.  We  do  not  care  whether  he 
raised  the  price  of  provisions  a  copper,  from  our  stand-point. 

Mr.  Cabpenteb.  Mr.  President  and  Senators,  if  this  case  is  dwin- 
dling down  to  a  mere  question  of  ethics  between  Mr.  Marsh  and  Mr. 
Evans,  we  will  retire.  But  the  theory  of  the  honorable  managers  has 
been  that  in  consequence  of  the  arrangement  between  Marsh  and  Evans 
the  soldiers  were  plundered.  Now,  if  it  be  a  fact  that  no  one  was  in- 
jured by  this  arrangement,  I  do  not  think  that  this  impeachment  trial 
need  be  prolonged.  I  understand  that  impeachment  is  to  punish  some 
wrong.  If  no  wrong  has  been  committed  which  would  lay  the  founda- 
tion for  even  a  civil  action,  if  the  Government  has  not  lost  a  shilling, 
and  the  soldiers,  who  are  the  wards  of  the  Government,  have  not  lost 
a  shilling,  it  is  difficult  to  see  what  this  impeachment  is  lor. 

We  offer  to  prove  by  this  witness  that  the  only  consequence  of  a  post- 
trader  residing  away  from  his  post  would  be  that  he  could  not  be  con- 
trolled  by  the  council  of  administration  or  subjected  to  the  influences 
of  the  officers  in  command.  The  object  of  this  order  was  to  bring  the 
trader  under  the  supervision  and  influence  of  the  officers  at  the  post. 
If  the  question  which  I  put  to  the  witness  had  been  objected  to  on  the 
ground  that  the  answer  was  self-evident,  the  objection  would  have  some 
force.  But  here  we  have  upon  the  stand  a  soldier  of  no  mean  reputa- 
tion, one  who  has  served  fh)m  his  boyhood  to  the  present  hour, 
filled  every  station  from  a  cadet  to  a  major-general,  and  performed  bis 
duties  under  every  variety  and  contingency  of  the  public  service,  and 
we  now  offer  to  put  these  questions  to  him,  and  appeal  to  his  experience 
on  the  subject,  in  order  to  show  by  him  that  it  was  immaterial  w  he 
the  trader  lived  if  he  sold  his  goods  cheap  enough.  The  object  of  briDg- 
ing  the  trader  within  the  post  was  to  subject  him  to  the  influence  of  its. 
officers,  and  thus  to  control  his  prices  within  the  bounds  of  reason.  N"o 
other  object  could  be  attained.  If  the  soldier  did  not  have  to  pay  for  the 
bonus  which  the  trader  paid  to  his  friend,  it  made  no  difference  to  the 
soldier  whether  the  bonus  was  paid  or  not.  It  is  for  that  reason  we  claim 
this  to  be  competent  evidence. 

Mr.  Blaib.  Mr.  President  and  Senators,  the  court  will  have  observed 
that  the  scope  of  the  case  on  the  part  of  the  prosecution  here  is  to  as- 
sume a  knowledge  on  the  part  of  this  defendant  of  the  contract  existing: 
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between  Evans,  the  trader,  and  Marsb,  a  witness.  There  is  no  ground 
for  that  assomption  here.  There  is  no  gronod  to  assnme,  certainly  at 
this  stage  of  the  casoi  any  knowledge  on  the  part  of  the  defendant  of 
the  existence  of  snch  a  contract.  The  proposition  that  we  now  have  be- 
fore the  court  is  to  show  that  when  these  complaints  were  brought  to 
the  attention  of  this  defendant,  he  called  upon  General  McDowell,  an 
experienced  officer  then  present  in  Washington,  to  call  his  attention  to 
them,  and  to  draw  such  an  order  as  would  meet  the  difficulty  complained 
of  in  the  newspapers  and  before  the  committee  of  Congress.  General 
McDowell  drew  that  order,  and  he  says  in  his  testimony  that  he  submit- 
ted it  to  the  chairman  of  the  Military  Committee  of  the  House,  and  that 
the  chairman  before  whom  this  complaint  had  bei'u  made  deemed  that 
order  all-sufficient.  Now,  how  do  the  gentlemen  on  the  other  side  at- 
tempt to  escape  from  the  weight  and  force  of  that  testimony  t  It  is  clear 
that  the  order  was,  in  the  opinion  of  the  general,  all-sufficient;  that  he 
drew  it  with  reference  to  the  fact,  as  he  supposed,  that  the  trader  in  this 
case  did  not  reside  at  the  post  at  all,  but  resided  in  Washington  or  in 
New  York.  The  question  that  we  ask  the  witness  is,  Did  that  make  any 
difference  f  We  want  the  general  to  say  whether  it  made  any  difference 
in  view  of  the  effectiveness  of  this  order  where  the  man  resided,  and  did 
it  not  have  that  effect  The  manager  says  ^^  that  is  an  improper  ques- 
tion, because  we  are  impeaching  your  client  here  for  having  done  some- 
thing." That  is  not  the  question  in  examining  this  witness  at  all.  He 
says,  ^  We  are  impeaching  your  client  for  being  a  party  to  a  corrupt 
bargain."  The  very  impression  and  very  force  of  this  testimony  is  to 
show  that  if  there  was  any  such  bargain  our  friend  and  our  defendant 
was  not  a  party  to  it  at  all,  for  he  was  doing  everything  that  a  just  and 
good  officer  could  do  to  crush  out  such  a  corrupt  bargain,  and  make  it 
utterly  ineffective. 

Mr.  Manager  Lapham.  Mr.  President,  I  apprehend,  Senators,  that  the 
learned  counsel  has  endeavored  to  withdraw  the  attention  of  the  Sen- 
ate entirely  from  the  real  question  now  before  it  for  consideration,  and 
to  discuss  matters  which  rest  mainly  in  his  imagination  rather  than  in 
the  facts  of  the  case  as  thus  far  developed.  The  witness  says  he  drew 
this  order  under  the  conviction  resting  upon  his  mind  that  the  post- 
trader  was  Marsh,  residing  in  the  city  of  New  York,  and  that  the  sole 
object  of  the  order  was  to  correct  that  mischief.  As  a  military  officer 
be  assumed  that  it  was  mischievous  to  have  a  post-trader  not  residing 
at  the  place  where  he  was  trading.  The  learned  counsel  says  that  the 
defendant  called  upon  General  M(3)owell  to  draw  this  order  and  correct 
this  eviL  That  is  an  entire  misapprehension.  General  McDowell  called 
upon  the  defendant  to  admonish  him  that  there  was  wrong  imputed  to 
him  in  appointing  a  post-trader  not  residing  at  the  place  where  he  was 
engaged  in  business.  Did  the  defendant  correct  that  misapprehension  t 
Did  he  say  to  General  McDowell,  as  he  well  knew,  ^^  Marsh  is  not  the 
post-trader ;  Evaus  is  the  post-trader ;  the  gentleman  who  is  engaged 
at  Fort  Sill  in  this  business  is  the  officer ;  Marsh  is  not  the  officer."  If 
he  had  said  that,  General  McDowell  would  never  have  drawn  any  order 
at  all;  but  the  defendant  left  General  McDowell  in  ignorance  of  the  real 
facts  in  this  case.  He  concealed  from  him  the  fact  that  instead  of  Marsh 
being  the  trader,  Evans  was  the  trader  appointed  by  him,  his  appointee. 

Therefore  the  argument  of  the  learned  counsel  that  here  was  a  desire 
on  the  part  of  the  defendant  to  correct  an  evil  falls  entirely  to  the  ground. 
He  knew  there  was  no  evil  so  far  as  the  appointment  was  concerned. 
He  knew  perfectly  well  that  his  appointee  resided  at  the  place  where  he 
was  transacting  this  business,  but  he  concealed  from  General  McDow- 

38b 
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ell  the  relation  of  Marsh  to  this  traasaction,  with  which  we  say  he  was 
perfectly  cognizant,  that  Marsh  was  receiving  this  bonas  of  $12,000  a 
year ;  so  that  the  argument  of  the  learned  counsel  falls  entirely  to  the 
gronnd. 

This  question  to  which  we  object,  I  submit  to  Senators,  is  entirely  for- 
eign to  any  inquiry  before  the  Senate.  It  is  obnoxious  again  to  the  ob- 
jection that  it  is  asking  for  a  mere  opinion  or  intereBoe  of  this  witness, 
and  not  for  any  fact,  not  for  his  opinion  or  inference  upon  any  question 
upon  which  he  might  be  called  to  testify  as  a  military  expert.  For  that 
reason  we  submit  the  question  should  not  be  allowed  to  be  pat. 

Mr.  Gabpbnteb.  Will  the  manager  permit  a  moment's  inteirnption  f 

Mr.  Manager  Lapham*  Certainly. 

Mr.  CAitPBNTBB.  We  shall  show,  or  expect  to  show,  in  connection 
with  this  testimony,  that  General  McDowell  had  seen  the  article  which 
had  been  published  in  the  Tribune,  and  in  oonseqnence  of  that  called 
upon  the  Secretary  of  War,  and  that  that  very  article  says  that  Evans 
is  the  trader  at  the  post  and  pays  tribute  to  Marsh  in  New  York. 

Mr.  Manager  Lapham.  Then  why  did  General  McDowell  draw  this 
order  to  provide  against  a  post-trader  not  residing  at  the  post  f 

Mr.  Gabpbnteb.  That  is  just  what  I  want  to  g<^  out  of  the  general. 

Mr.  Manager  Lapham.  This  question  is  not  calculated  to  call  for  that 
information. 

Mr.  Oailpbnteb.  It  leads  to  it  pretty  rapidly. 

Mr.  Manager  Lapham.  Kow,  then,  as  to  whether  a  public  officer,  re- 
ceivinga  share  of  the  contribution  in  the  manner  in  which  Evans  was  mak- 
ing his  contributions  to  Marsh,  thereby  imposes  upon  those  who  are  com- 
pelled to  trade  at  a  military  outpost,  (Fort  Sill,  for  instance,  to  bring  the 
question  directly  home,)  an  additional  burden  or  not,  is  not  a  considera- 
tion here. 

Mr.  Caepentkb.  I  thought  that  wus  the  only  question. 

Mr.  Manager  Lapham.  Not  at  all.  If  he  consented  to  receive  a  por- 
tion of  what  was  thus  contributed  he  has  nothing  to  do  with  the  conse- 
quences which  resulted  from  the  act.  The  acceptance  of  the  share  is 
what  constitutes  his  oftense.  Whether  he  harmed  or  did  not  harm  others 
is  not  a  question  for  him  to  consider  or  for  thts  Senate  to  consider.  '  That 
it  did  result  in  harm  there,  that  it  did  lead  to  grievons  complaint  tdiere, 
that  it  did  lead  to  the  Tribune  article,  that  it  did  lead  to  the  complaint 
and  testimony  of  General  Hazen,  are  facts  which  are  patent  to  bs  all ; 
bnt  whether  it  had  resulted  in  that  or  not  is  not  a  question  for  this  de- 
fendant. It  is  enough  for  ns  to  show  that  he  consented  to  accept  a  por- 
tion of  the  money  whid^  was  contributed  by  Evans  to  Marsh.  If  we 
estabUsh  that  fact  we  establish  his  gnilt  within  the  rkn^  of  the  consti- 
tutional power  of  impeachment  on  the  part  of  the  Honse  and  within 
the  jurisdiction  and  power  of  this  court  to  try  hi m  for  an  impeachable 
offense. 

Mr.  Blaib.  Mr.  President  and  Senators,  I  beg  to  call  the  attention  of 
the  court  to  the  fact  that  the  gentleman  in  the  close  of  his  speech,  and 
his  colleague  in  the  opening  of  his,  assumed  here  as  proved  and  estab- 
lished before  this  court  tlie  very  thing  that  they  have  yet  to  prove,  of 
which  there  is  not  a  scintilla  of  proof  liefore  the  court.  He  sa^  of 
course  if  they  prove  that  this  defendant  received  this  money  it  is  an 
impeachable  offense,  and  it  does  not  make  any  difference  what  this  order 
was  drawn  for.  He  goes  back  constantly  harping  on  that  and  repeating 
it  as  the  substance  of  the  thing  proved,  when  it  remains  yet  to  be  proved, 
and  when  the  question  before  this  court  bears  directly  upon  that  ques- 
tion, to  show  that  by  the  course  of  conduct  adopted  by  this  defendant 
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he  could  Dot  have  koown  that  there  was  any  such  contract  in  existence 
between  these  parties. 

The  effort  which  we  are  here  now  making  and  the  effect  of  this  proof 
is  as  positive  as  it  can  be  made  to  negative  the  assumption  upon  which 
these  gentlemen  are  asking  these  questions.  Is  it  not  legitimate  for  ns 
to  ask  this  witness — an  experienced  offier  of  the  Army,  who  himself  did 
call  upon  the  Secretary  to  inform  him  of  this  evil  in  existence,  and  to 
suggest  remedies  for  it — whether  or  not  the  remedy  which  he  himself 
Baggested  was  not  adequate  to  the  evil  which  he  undertook  to  meet  ? 
The  question  whether  the  trader  lived  at  the  post  or  anywhere  else  is, 
as  we  expect  to  show,  utterly  immaterial ;  and  yet  we  see  that  that  cir- 
camstance  was  made  to  figure  in  the  opening  of  this  argument,  and  is 
cootinoed  to  this  moment  as  the  only  way  of  escape  from  the  conclu- 
sion and  weight  of  this  testimony  that  the  defendant  misrepresented  to 
the  officer  who  drew  this  order  the  fact  that  the  trader  resided  not  at  the 
post  but  in  New  York. 

The  witness  has  not  said  any  such  thing ;  he  has  not  said  at  all  that 
this  defendant  represented  to  him  any  such  thing.  He  has  not  said 
thatf  to  begin  with.  Those  are  words  put  into  his  mouth  by  these  gentle- 
men. He  has  not  asserted  at  any  time  that  the  defendant  told  him  that 
the  trader  lived  in  New  York  and  that  this  was  carried  on  for  that  pur- 
pose. He  says,  to  be  sure,  that  as  he  now  recollects  it,  he  understood  the 
fact  to  be  that  he  did  reside  somewhere  else ;  bht  we  will  show  him  and  sliow 
this  court  before  we  get  through  that  in  that  his  recollection  is  mistaken. 
We  will  show  him  that  he  knew  then,  at  the  time,  that  the  trader  did 
Dot  live  in  New  York,  but  lived  at  the  post.  Hence  this  totally  immate- 
rial circumstance  in  its  bearing  upon  this  order  is  utterly  swept  out  of 
the  way,  and  the  testimony  will  be  left  to  bear  with  its  whole  force  upon 
the  flEtct  that  this  defendant  did  not  know  and  could  not  know  of  the 
existence  of  this  contract,  which  is  the  basis  of  the  proceedings. 

I  therefore  insist  that  this  is  a  principal,  material  question  to  be  an- 
swered by  the  witness,  and  the  fact  of  the  resistance  to  it  makes  it  mani- 
fest to  the  court  that  it  is  a  pretty  material  question. 

Mr.  HoBTON.  I  offer  the  following  order : 

The  Pbesidbnt  pro  tempore.  The  proposed  order  will  be  reported. 

The  Chief  Clerk  read  as  follows : 

Ordereit  That  od  qaestions  of  the  admissibilitj  of  testimonj  the  dUcnsdlon  shall  be  limited 
to  one  conneel  for  the  reepoodent  and  to  one  manager  for  the  House  of  RepreeentAtires,  and 
shall  not  extend  beyond  ten  minntes  on  each  side. 

Hr.  Eebnan.  I  move  as  an  amendment  that  the  objecting  party  have 
the  dose,  so  that  we  may  apply  the  ordinary  rule. 

Hr.  Cabpentrb.  Five  minutes  for  opening  and  five  minntes  for  clos- 
ing! 

Mr.  MoBTON.  I  do  not  say  anything  about  five  minutes.  I  want  to 
notify  counsel  on  both  sides  that  hereafter,  for  one,  I  shall  insist  that 
the  discussion  shall  be  confined  to  such  time  as  the  court  gives,  and  the 
objecting  party  may  have  the  opening  and  close,  so  that  we  shall  not 
have  it  repeated  over  and  over  again. 

Mr.  CABPB19TEB.  Before  the  question  is  taken  on  this  proposed  order 
I  desire  to  show  to  the  Senate  that  if  it  is  desired  to  have  this  testimony 
put  in  upon  the  principles  which  govern  the  admissibility  of  testimony 
in  courts  of  justice,  it  is  impossible  for  us  to  discuss  the  questions  which 
will  constantly  arise  in  ten  minutes.  If  the  Senate  choose  to  make  an 
order  that  no  objection  shall  be  argued  at  all  and  that  it  shall  be  sub- 
mitted to  the  court  without  an  argument,  let  it  be  so ;  but  in  a  case  of 
this  kind,  in  the  highest  court  of  the  land,  to  say  that  the  propositions 
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of  the  admissibility  of  testimony,  which  are  after  all  the  great  questions 
in  all  criminal  trials,  shall  be  disposed  of  in  this  way  I  submit  to  the 
court,  most  respectfully,  is  to  deny  us  a  right  which  was  never  denied  in 
any  court  of  the  United  States.    No  such  rule  exists  anywhere. 

Mr.  Thtjbman.  Will  the  counsel  allow  me  to  interrupt  him  f  I  move 
to  amend  the  order  by  striking  out  *'  ten  ^  and  inserting  **  thirty,*^  and 
adding  at  the  end  ^^  unless  otherwise  ordered  f  so  that  in  case  it  is  neces- 
sary  the  time  may  be  extended. 

Mr.  Blaib.  I  beg  the  indulgence  of  the  Senate 

Mr.  MoBTON.  I  withdraw  the  order. 

The  Pbbsidbnt  |>ro  tempore.  The  Chair  will  again  remind  gentlemen, 
and  hopes  he  does  it  for  the  last  time,  that  the  counsel  as  well  as  the 
managers  should  address  the  presiding  officer,  that  he  may  maintain  the 
rights  of  the.  parties.  It  is  due  to  the  Senate  that  it  should  be  done ; 
and  the  duty  of  the  Chair  demands  it  to  protect  the  respect  due  to  the 
Senate.  The  Chair  will  state  also  that  he  will  not  recognize  a  gentle* 
man  on  either  side  unless  he  does  rise  and  address  the  presiding  officer. 

Mr.  MoBTON.  With  the  consent  of  the  Senate,  I  withdraw  the  order. 

Mr.  Manager  MgMahon.  The  order  having  been  withdrawn,  we  ol|^ect 
to  any  further  argument  on  this  proposition,  and  demand  that  the  ques- 
tion be  submitted. 

Mr.  Cabpbnteb.  I  want  fx)  say  one  word,}  Mr.  President.  It  seems 
the  Chair  will  not  permit  us  to  address  the  Senate,  and  the  Senate  will 
not  permit  us  to  address  the  Chair.  Precisely  how  we  are  to  perform 
our  duty,  and  precisely  what  angle  we  are  to  direct  our  discourse  to,  1 
cannot  understand. 

The  Fre&idei^t  pro  tempore.  The  Chair  will  relieve  counsel  ou  that 
point.  All  the  Chair  desires  is  that  counsel  shall  rise  and  call  the  at- 
tention of  the  Chair  and  then  turn  to  the  Senate. 

Mr.  Cabpbnteb.  That  I  have  invariably  done,  I  think. 

The  Pbesident  pro  tempore.  The  Chair  cannot  control  the  rights  of 
the  parties,  as  well  as  of  the'  Senate,  without  knowing  whether  the 
person  on  the  floor  is  the  one  he  has  recognized  as  entitled  to  the  floor. 
Objection  is  raised  to  the  question  Shall  the  interrogatory  be  put  f 

Mr.  Cabpenteb.  Before  the  question  is  put,  I  wish  the  interrogatory 
reported. 

The  question  was  read,  as  follows : 

Q.  Is  there  any  way  that  could  injure  the  soldier  or  the  country,  unless  ho  charged  higher 
prices  in  consequence  of  that  arrangement  t 

Mr.  Cabpenteb.  The  word  •*that''  means  whether  the  arrangement 
between  Marsh  and  Evans  could  have  injured  the  soldier  unless  in  con- 
sequence of  that  the  trader  put  up  the  prices. 

The  Pbesident  pro  tempore.  Shall  this  interrogatory  be  admitted  t 

Mr.  Howe.  I  ask  for  the  yeas  and  nays  on  that  question  t 

The  yeas  and  nays  were  ordered. 

Mr.  McMillan.  Mr.  President 

The  Pbesident  pro  tempore.  The  Chair  will  remind  Senators  that 
debate  is  not  in  order. 

Mr.  McMillan.  Before  the  question  is  put,  I  desire  to  make  an  in- 
quiry of  the  managers.  Is  it  not  charged  in  article  3  of  the  articles  of 
impeachment  that  Evans  was  retained  in  office  by  the  Secretary  of  War, 
not  only  corruptly,  but  that  his  retention  there  was  **  to  the  great  injury 
and  damage  of  the  officers  and  soldiers  of  the  Army  of  the  United 
States  stationed  at  said  post,  as  well  as  of  emigrants,  freighters,  and 
other  citizens  of  the  United  States,"  &c.;  and  whether,  although  that 
issue  may  not  be  the  only  issue  in  the  case,  it  is  not  an  issue  that  may 
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be  a  material  one,  and  apon  which  the  Senate  will  have  to  pass  in  their 
finding  ? 

Mr.  Edmunds.  That  had  better  be  reduced  to  writing,  I  should  think, 
nnder  the  rule. 

The  Pbesidbnt  pro  tetnpore.  The  Chair  stated  that  debate  was  not 
in  order,  but  no  objection  was  raised  to  the  Senator  from  Minnesota 
proceeding. 

Mr.  McMillan.  It  is  a  mere  inquiry. 

Mr.  Edmunds.  That  is  debate. 

The  Pbesident  pro  tempore.  The  question  is.  Shall  this  interrogatory 
be  put  t  upon  which  the  yeas  and  nays  have  been  called. 

The  yeas  and  nays  being  taken,  resulted — ^yeas  20,  nays  31 ;  as  fol- 
lows: 

Yeas— Messrs.  Allison,  Bontwell,  Brnce,  Cameron  of  Wisconsin,  Conklinf?,  Conover, 
Cra^n,  Ferrr,  Frelinghujsen,  Hanrey,  Howe,  Jones  of  Nevada,  Logan,  McMillaiii  Mitchell, 
Ogleabj,  Paddock,  PaUeraon,  Sarsrent,  and  West— 20. 

Nats — Messrs.  Bayard,  Bogy,  Booth,  Caperton,  Cockrell,  Cooper,  Dawes,  Dennis,  Ed- 
mnnds,  Gordon,  Hamilton,  Ingalls,  Kelly,  Keman,  Key,  McCreery,  McDonald,  Maxey, 
Merrimon,  Morrill  of  Vermont,  Norwood,  Randolph,  Ransom,  Robertson,  Saolsbury,  Sher- 
man, Thnrman,  Wadleigh,  Whyte,  Withers,  and  Wright--31. 

Not  Voting — Messrs.  Alcorn,  Anthony,  Bamum,  Bnmside,  Cameron  of  Pennsylvania, 
Christlancy,  Clayton,  Davis,  Dorsey,  Eaton,  Goldthwaite,  Hamlin,  Hitchcock,  Johnston, 
Jones  of  Florida,  Blorrill  of  Maine,  Morton,  Sharon,  Spencer,  Stevenson,  Wallace,  and 
Windom— 22. 

The  President  pro  tempore.  The  Senate  sustains  the  objection. 

Q.  (By  Mr.  Carpenter.)  General  McDowell,  please  look  at  that  article 
which  was  read  yesterday  from  the  files  of  the  New  lork  Tribune,  and 
see  if  that  is  the  article  which  induced  you  to  call  upon  General  Belknap 
in  regard  to  this  subject f—^A.  [Examining].  It  may  have  been,  but  I 
am  not  certain  what  the  article  was,  or  rather  what  the  articles  were. 
Some  articles  appeared  in  the  Tribune  about  that,  and  it  may  have  been 
such  an  article. 

Mr.  Carpenter.  I  a-k  the  piana^ers  if  they  claim  that  there  was  any 
other  article  on  that  subject  it  the  Tribune  about  this  time  except  thist 

Mr.  Manager  MgMahon.  I  do  not  know.  Mr.  Lynde  says  there  was 
another. 

Mr.  Manager  Lynde.  In  March. 

Mr.  Carpenter.  Was  not  that  after  the  order  had  been  issued  ? 

Mr.  Manager  McMahon.  No  ;  it  was  when  General  Hazen  gave  his 
testimony. 

Mr.  Carpenter.  Some  years  before  t 

Mr.  Manager  MoMahon.  No,  the  following  March.  That  article  ap- 
X)eared  in  February,  and  this  was  the  following  March. 
.  Q.  (By  Mr.  Carpenter.)  State,  general,  as  near  as  you  can,  at  what 
time  the  article  which  you  saw  in  the  Tribune  appeared. — A.  I  could 
only  recall  that  date  by  the  date  of  the  order,  which  was  March  25, 1872. 
I  came  to  Washington  a  few  days  before  the  date  of  that  order,  I  think 
March  23.  I  saw  Mr.  Whitelaw  Beid,  I  think,  the  day  before  I  came  to 
Washington.  It  was  a  short  time  before  that ;  whether  one  day  or  a 
week  I  do  not  know. 

Q.  The  article  which  you  saw  you  had  seen  before  you  came  to  Wash- 
ington f — A.  I  saw  it  before  I  came  to  Washington.  It  was  called  to 
my  attention.  I  stated  yesterday  my  remark  to  Mr.  Beid  and  his  state- 
ment to  me  that  the  article  was  true  and  that  there  was  more  yet ;  and 
that  made  me  feel  that  it  was  a  grave  question.  I  think  I  came  on  pur- 
pose to  Washington  to  see  the  Secretary  about  it. 

Q.  Look  at  that  letter  and  see  if  it  refreshes  your  recollection  as  to 
what  article  you  referred  to  there.    [Handing  the  witness  a  letter.] 


598  TRIAL  OF  WILLIAM  W.  BELKNAP. 

Mr.  Manager  MgMahon.  Let  ns  see  the  letter  before  testimony  is 
given  about  it. 

Mr.  Cabpenteb.  Not  now.  I  simply  band  it  to  him  to  see  if  it  re- 
freshes his  recollection  in  regard  to  the  question. 

Mr.  Manager  MoMahon.  You  do  not  claim  that  I  have  no  right  to 
see  it  t 

Mr.  Caepenteb.  I  do  most  certainly.  When  I  want  to  refresh  your 
recollection  I  will  hand  it  to  you. 

Mr.  Manager  MgMahon.  There  is  somebody  else's  recollection  to  be 
refreshed  besides  mine. 

The  Witness.  This  is  a  private  note  of  mine  to  the  Secretary. 

Q.  (By  Mr.  Cabpenteb.)  Does  that  remind  you  in  any  way  in  regard 
to  the  article  which  you  saw  t — A.  No ;  this  is  marked 

Q.  Do  not  read  the  letter.  I  simply  hand  it  to  yon  to  see  if  it  re- 
freshes your  recollection.*- A.  This  refers,  I  think,  to  a  subsequent  article. 

Mr.  Mauager  MgMahon.  Mr.  President,  that  letter  has  been  put  in 
the  hands  of  the  witness,  and  we  claim  the  right  to  see  it.  The  witness 
has  no  right,  as  I  understand  the  law,  to  refresh  his  recollection  from  a 
memorandum  which  cannot  be  shown  to  the  other  side. 

Mr.  Cabpenteb.  This  happens  to  be  a  memorandum  that  could  be 
shown  to  the  other  side  with  perfect  innocence  and  without  injury ;  but 
we  do  not  propose  to  show  it  to  them  just  at  this  minute. 

Mr.  Manager  MgMahon.  We  will  not  take  your  word  for  that. 

Mr.  Cabpenteb.  We  do  not  ask  you  to. 

Mr.  Manager  MgMahon.  We  want  the  judgment  of  the  Senate,  Mr. 
President,  on  the  question. 

The  Peesident  pro  tempore.  The  Chair  will  submit  the  question. 
The  manager  asks  the  Senate  to  decide  the  question,  Shall  this  paper 
go  into  the  hands  of  the  managers  f 

Mr.  Cabpenteb.  The  hands  or  the  pocket! 

The  Pbesident  pro  tempore.  The  managers  hold  that  they  have  a 
right  to  the  letter  that  was  submitted  to  the  witness  to  refresh  his 
memory.    The  question  is.  Shall  the  managers  have  a  right  to  the  letter? 

Mr.  Kebnan.  I  think  that  the  witness  said  it  did  not  refresh  his 
memory  as  to  the  matter,  did  he  not  1 

Mr.  Cabpenteb.  That  is  what  he  said. 

The  Pbesident  j>ro  tempore.  Shall  the  letter  go  into  the  hands  of  the 
managers  f 

The  question  was  decided  in  the  negative. 

Q.  (By  Mr.  Cabpenteb.)  I  want  to  ask  you,  general,  what  had  been 
the  practice  in  regard  to  sutlers  residing  at  their  posts  prior  to  the 
war  t — A.  So  far  as  my  memory  goes,  they  had  resided  at  the  posts. 

Q.  Had  yon  ever  known  instances  in  which  they  did  not  reside  at 
the  post  f — A.  I  know  of  an  instance  in  which  one  of  the  members  of 
a  firm  did  not  reside  at  the  post,  but  I  do  not  know  it  of  my  own 
knowledge. 

Q.  It  is  charged  in  the  third  article  of  impeachment  that  the  things 
alleged  to  have  been  done  there — that  is,  the  making  of  this  agreement 
between  Evans  and  Marsh — had  been  to  the  great  injury  and  damage 
of  the  ofiScers  and  soldiers  of  the  Army  of  the  United  States  stationed 
at  that  post.  In  what  way  could  such  contract  injure  the  officers  of  the 
United  States  t 

Mr.  Manager  MgMahon.  Mr.  President,  we  object  to  that  question, 
as  being  determined  by  the  decision  already  made  upon  the  yeas  and 
nays. 

The  Pbesident  j>ro  tempore.  The  Chair  sustains  the  objection. 
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Mr.  Gabp£NTEB.  Does  yonr  honor  decide  that  this  question  has  been: 
put  before  and  voted  down  f 
The  Prssidbnt |iro  tempore.  A  similar  question. 

Mr.  Oabpentbb.  I  have  no  appeal  any  where^  i  suppose. 

The  'BBJSSiDmrr  pro  tempore.  You  have  not.  A  Senator  can  have  the 
point  submitted  to  the  Senate.  ^  ^ 

Mr.  Cabpenteb.  Suflferance  is  the  badge  of  all  our  tribe,  evidently. 
Mr.  President,  I  want  to  say  a  few  words  more  on  this  subject  to  this 
court  It  seems  to  me  so  important  in  this  case  that  I  do  believe  that 
if  understood  by  the  lawyers  of  the  Senate  tliis  testimony  would  not 
be  excluded. 

Mr.  Manager  MoMahon.  Mr.  President,  I  know  of  no  point  before 
the  court  at  the  present  time. 

Mr.  Gabpbntsb.  Will  not  some  Senator  move  to  reconsider  that 
votef 

Mr.  Kbbn AK.  Allow  me  to  put  a  question  to  the  counsel :  Suppose  a 
public  officer  whose  duty  it  is  to  appoint  a  person  to  office  should,  for 
a  consideration  paid  him,  appoint  a  very  good  man  rather  than  a  bad 
man,  would  it  not  be  a  crime  for  him  to  do  sot  That  is  why  I  ac- 
quiesced in  the  decision  of  the  Chair  confirming  the  previous  decision. 
1  do  not  think  we  should  hear  it  discussed,  unless  some  gentleman  has 
.doubt  about  it.    Otherwise  we  shall  never  get  through. 

Mr.  Cabpbnteb.  Then  I  shall  have  to  experiment  on  other  questions. 
I  abandon  this  with  this  offer,  Mr.  President,  which  I  desire  to  go  upon 
the  record :  that  the  defendant  here  and  now  ofiers  to  prove  that  as 
matter  of  fact  no  injury  could  result  to  any  soldier  or  any  officer  of  the 
Army,  or  to  anybody  else,  from  the  contract  made  between  Marsh  and 
Evans  as  alleged,  except  it  induoc^d  Evans  to  put  up  the  prices  of  the 
articles  which  he  sold ;  and  to  prove  that  Mr.  Evans  did  not  put  up 
those  prices  one  cent  in  consequence  of  the  arrangement  made  with 
Marsh.  That,  I  think,  puts  the  point  upon  the  re<x>rd.  And  further, 
let  it  be  stated  that  we  offer  this  to  meet  that  allegation  of  the  third 
article  of  impeachment  which  charges  that  this  thing  did  result  to  the 
great  damage  of  the  officers  and  soldiers  of  the  Army  of  the  United 
States. 

Mr.  Shseman.  I  ask  the  counsel  to  read  the  question  he  proposes  to 
put  to  the  witness. 

Mr.  Oabpentbb.  The  reporter  will  read  it. 

The  question  was  read  by  the  Official  Beportcr,  from  his  notes,  as  fol- 
lows: 

Q.  It  18  charged  in  the  third  article  of  impeachment  that  the  things  alleged  to  have  heen 
done  there — that  ia,  the  making  of  this  contract  between  Evans  and  Marsh — had  been  tQ 
the  great  injury  and  damage  of  the  officers  and  soldiers  of  the  Army  of  the  United  States 
stationed  at  that  post.  In  what  way  could  such  contract  injure  the  officers  and  soldiers  of 
the  United  States  7 

Mr.  Cabpentkb.  I  would  be  very  thankful  to  some  Senator  to  do 
what  I  cannot  do-^-move  to  reconsider  the  vote  of  exclusion. 

Mr.  Mebbimon.  Mr.  President,  in  order  to  give  the  counsel  an  op- 
portunity to  make  his  question,  I  ask  for  the  vote  of  the  Senate  on  the 
ruling  of  the  Chair. 

The  Pbesideut  pro  tempore.  The  Senator  from  North  Carolina  asks 
that  the  question  be  submitted  to  the  Senate,  Shall  this  interrogatory 
be  admitted  t 

Mr.  Mebbimon.  I  take  it  n(iw  the  counsel  can  make  his  argument 

Mr.  Cabpentbb.  Mr.  President  and  Senators 

Mr.  Manager  MoMahon.  Before  proceeding,  the  understanding  is 
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that  you  open  and  we  close  the  argument.    Being  the  objectors  we 
have  the  right  to  the  opening.    We  waive  that. 

Mr.  Carpenter.  Go  ahead ;  take  every  right  you  have  got. 

"Mt,  Manager  MgMjthon.  We  simply  waive  it. 

Mr.  Carpenter.  No,  you  need  not  waive  it.  I  insist  upon  your 
•opening. 

Mr.  Manager  MgMahon.  All  right.  I  will  simply  state  the  grounds 
of  objection  to  the  Senate  in  order  to  preserve  order  and  decorum  in  th^ 
proceedings. 

We  have  yet  offered  no  proof  in  this  case  to  show  that  this  has  been 
detrimental  to  the  service  of  the  United  States  in  the  view  in  which  the 
ethics  of  the  gentleman  seem  to  indicate  to  him  may  be  important.  It 
is  a  matter  really  for  him  in  the  defense  if  there  is  anything  in  it ;  and 
he  has  no  right  wlien  we  put  a  witness  upon  the  stand  to  go  into  his  sub- 
stantive defense  on  that  point. 

The  second  objection  we  have  in  this  case  is  the  one  which  the  Senate 
has  already  decided.  Suppose  that  we  should,  taking  an  indictment, 
find  in  that  indictment  that  the  offense  charged  was  all^:ed  to  be  against 
the  peace  and  dignity  of  the  State  of  Ohio,  or  the  State  of  New  York,  or 
against  the  commonwealth ;  and  you  were  to  put  a  witness  on  the  stand 
and  attempt  to  prove  that  it  was  not  against  the  peace  uid  dignity  of  the 
State  of  Ohio  or  the  State  of  New  York,  because  it  was  done  in  a  corner 
where  the  State  did  not  see  it  or  had  nothing  to  do  with  it,  and  wonld  not 
know  it  unless  one  of  the  parties  told  it.  It  seems  to  me  that  it  is  en- 
tirely irrelevant,  and  it  certainly  strikes  me  as  a  new  argument  in  monds 
that  it  is  not  improper,  not  an  impeachable  offense,  for  a  Secretary  of  War 
or  a  Secretary  of  the  Navy  to  dole  out  his  offices  to  the  men  that  will 
make  the  best  bargain  with  him,  without  reference  to  the  question 
whether  it  may  be  injurious  to  the  public  service  or  not 

Mr.  Manager  Hoar.  Mr.  President,  I  desire  to  state  in  further  open- 
ing the  further  objection  that  this  is  not  a  matter  to  be  proved  by  ex- 
perts ;  that  the  question  whether  the  payment  of  the  $12,000  a  year  for 
an  office  or  the  right  to  sell  goods  is  to  be  an  injury  to  the  persons  to 
whom  those  goods  are  sold,  cannot  be  a  question  to  be  answered  by  a 
witness  upon  the  stand  as  to  how  or  in  what  way  that  injury  would  be 
wrought.  It  is  a  question  for  the  common  knowledge  and  understand- 
ing of  men,  and  which  the  court  or  jury  must  deal  with  on  their  own 
judgment.    It  is  not  a  matter  to  be  proved,  to  examine  witnesses  upon. 

Mr.  Carpenter.  Mr.  President  and  Senators,  there  is,  as  every  law- 
yer knows,  a  conflict  in  the  decisions  in  England  and  in  some  of  the 
States  of  this  country  in  regard  to  the  extent  to  which  a  cross-examina- 
tion may  go.  The  rule  in  England,  I  understand  to  be,  and  in  many  ot 
the  States,  that  when  a  witness  is  called  upon  the  stand,  the  other  party 
may  cross-examine  him  as  to  anything  pertinent  to  the  issue.  The  rule  in 
other  States  is  the  reverse,  and  the  rule  I  am  bound  to  say  in  the  Sa- 
preme  Court  of  the  United  States  is  that  you  can  only  cross  examine  as 
to  matters  referred  to  by  the  direct  examination.  But  I  submit  to  the 
Senate  that  in  this  trial,  circumstanced  as  we  are,  with  many  Army  offi- 
cers in  attendance  here  whose  public  duties,  as  important  as  the  duties 
of  any  officer,  require  their  immediate  return,  and  who  are  staying 
here  every  day  to  the  prejudice  of  the  public  service,  that  rule,  which, 
after  all,  is  one  in  the  discretion  of  the  court,  should  in  tbis  case  be,  as  I  un- 
derstand the  English  rule  to  be,  that  we  may  ask  any  witness  called  to  the 
stand  any  question  pertinent  to  the  issue.  There  are  many  advantages 
in  this.  In  the  first  place,  it  will  place  before  the  Senate  in  a  compact 
form  most  of  the  testimony  upon  a  particular  subject 
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III  the  next  place,  it  will  be  a  ^eat  convenience  to  all  these  witnesses. 
I  do  not  understand,  however,  that  I  am  now  going  at  all  beyond  the  scope 
of  the  direct  examination.  I  make  this  remark  because  the  question 
will  undoubtedly  arise  hereafter  as  to  other  witnesses. 

Now  the  managers  say  they  have  not  as  yet  introduced  any  proof  to 
show  that  this  arrangement  was  detrimental  to  anybody.  If  they  ad- 
mit that  it  was  not,  then  I  do  not  wish  to  take  a  moment  of  your  time 
in  proving  that  it  was  not.  If  they  concede  that  not  a  soldier  paid  one 
cent  more  for  any  article  that  was  sold  at  that  post  in  consequence  of 
this  arrangement  between  Marsh  and  Evans,  that  is  the  end  of  it.  That 
is  all  I  want  to  show  by  this  testimony ;  but  we  are  able  to  show,  and 
shall,  if  permitted,  that  notwithstanding  this  arrangement  between  Evans 
and  Marsh,  Evans  never  increased  his  prices  on  a  single  article.  He 
has,  as  he  has  sworn  elsewhere,  upon  the  general  average  of  his  prices, 
charged  less  than  he  did  before  the  arrangement  made  with  Marsh. 

Mr.  Manager  Lapham.  Will  the  learned  counsel  allow  me  to  put  him 
a  qaestion  f 

Mr.  Gaepbnteb.  Certainly. 

Mr.  Manager  Lapham.  Why,  then,  I  should  like  to  have  the  counsel 
answer,  was  the  article  in  the  Tribune  published  or  the  testimony  of 
General  Hazen  given  t 

Mr.  Cabpent&b.  Well,  now.  Senators,  I  always  try  to  answer  ques- 
tions put  to  me  in  a  trial  by  opposite  counsel ;  but  a  questiou  which  sup- 
poses that  I  msiuage  the  New  York  Tribune  is  such  an  impeachment  of 
my  own  intelligence,  inasmuch  as  it  is  generally  abusing  me,  that  I 
most  ask  my  friend  to  excuse  me  from  answering  that  question.  What 
crotchet  entered  the  head  of  Whitelaw  Beid  that  morning,  I  cannot  tell. 
Where  he  dined  the  night  before ;  what  influences  were  brought  to  bear 
on  him  between  dinner  and  breakfast ;  whether  he  had  a  ffood  break- 
fast and  felt  well,  or  a  poor  one  and  felt  ill,  it  is  impossible  for  me  to 
say ;  and  I  ought  to  say  as  a  matter  of  justice  to  Whitelaw  Beid  that  his 
relations  and  mine  are  not  intimate. 

Mr.  Manager  Lapham.  My  inquiry  extended  to  the  complaint  of  Gen- 
eral Hazen. 

Mr.  Oaepenteb.  I  understood  you  ta  ask  why  that  article  was  pub- 
lished in  the  New  York  Tribune. 

Mr.  Manager  Lapham.  And  the  evidence  of  General  Hazen  given. 

Mr.  Gabp£NT£B.  That  involves  a  scrutiny  of  the  mind  of  General  Ha- 
zen, and  I  never  saw  the  man.  I  have  not  so  much  clew  to  his  intellect 
as  I  have  to  W^hitelaw  Beid's.  I  have  felt  him  occasionally.  I  never  saw 
the  other  man,  and  know  nothing  of  his  mental  processes. 

This  question  is  not  one  of  ethics.  The  managers  are  attempting  to 
lay  a  foundation  by  proving  facts  from  which  certain  conclusions  may 
be  drawn.  Your  honors  cannot  have  forgotten  the  opening  of  the 
learned  manager  the  other  day.  You  will  recollect  distinctly  how  we 
were  taxed,  and  how  our  crime  was  swollen  and  aggravated  by  the 
charge  that  the  arrangement  between  Marsh  and  Evans  was  an  affliction 
ppon  the  soldiers.  One  of  the  managers  who  argued  the  question  of 
jurisdiction — I  did  not  see  then,  and  do  not  now,  how  that  bore  on  the 
Question  of  jurisdiction — went  into  an  estimate  of  how  many  cents  per 
^aj  were  taken  out  of  the  pocket  of  each  soldier.  If  that  was  good  evi- 
^^Oce  on  the  question  of  jurisdiction,  it  ought  certainly  to  be  admissible 
°^()er  an  article  which  charges  that  this  arrangement  was  detrimental 
^*^he  soldier. 

,  <'hey  are  offering  these  facts  for  what  purpose  ?    For  the  purpose  of 
^  ^mng  that  Mr.  Belknaf),  being  interested  in  this  tradership,  did  not 
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do  what  an  hx>uest  man  would  have  done  to  protect  the  soldiers  at  that 
post.  I  have  never  before  understood  that  the  House  of  Representa- 
tives had  undertaken  to  correct  the  good  morals  of  the  country,  or  that 
a  mere  arrangement  between  two  individuals,  which  is  not  even  shown 
to  have  been  known  by  Belknap,  could  be  a  subject  of  impeachment,  un- 
less it  injured  some  one.  I  do  not  understand  that  the  Government  of 
the  United  States  is  interested  in  or  has  any  right  to  inquire  whether  a 
particular  sum  remained  in  the  pocket  of  Marsh  or  went  to  the  pocket 
of  Belknap,  so  long  as  the  exchange  involves  no  dishonesty.  If  no  in- 
jury has  been  done  to  the  Government  nor  sustained  by  the  soldier,  then 
the  theory  on  which  they  ask  you  to  presume  that  tliis  respondent  was 
guilty  falls  to  the  ground. 

We  offer  to  show,  in  this  connection,  that  sutlers  were  never  required 
to  live  at  their  posts.  We  expect  to  show  that  that  order,  drawn  by 
General  McDowell,  is  the  first  order  in  the  history  of  this  G<>v6mment 
which  required  traders  or  sutlers  to  reside  at  their  posts.  We  alao  pro- 
pose to  show  by  him  General  Belknap's  readiness  to  do  anything  to  cor- 
rect the  reported  irregularities  at  that  post ;  we  have  shown  that  Gen- 
eral McDowell  drew  the  order  at  the  request  of  the  respondent,  which 
was  sufficient  to  correct  all  abuses  complained  of. 

We  cannot  get  all  of  our  evidence  in  upon  one  question,  l^is  thing 
leads  by  due  succession  from  one  matter  to  another;  but  to  strike  out 
what  we  offer  is  to  strike  out  the  whole  morale  of  the  defense,  is  to  blot 
us  out  with  rhetoric  in  the  articles  of  impeachment  and  in  the  opening 
of  counsel ;  and  yet,  on  the  question  of  intent  to  exclude  all  proof,  sup- 
pose your  honors  have,  as  matter  of  strict  law,  a  right  to  do  it  Here, 
when  a  public  officer  who  has  been  for  years  administering  one  of  the 
most  important  branches  of  the  public  service,  who  has  passed  through 
his  hands  $337,000,000  without  the  loss  of  a  cent  to  the  Government, 
who  ha«  served  his  country  in  the  field,  everywhere  well,  would  your 
honors  deny  to  him  even  a  little  generosity  in  the  admission  of  proof 
which  would  go  to  bear  upon  the  question  of  his  guilty  intent  f  You 
might  impeach  him  even  if  he  received  it  by  accident,  if  he  took  it  in  a 
dream,  if  he  received  it  believing  he  had  a  perfect  right  to  receive  it. 
That  becomes  a  question  on  which  you  will  pass  when  rendering  final 
judgment ;  but  would  you  not  allow  him  to  prove  everything  that  would 
go  to  establish  his  intent  t  He  might  be  mistaken,  the  thing  itself 
might  have  been  improper,  yet  held  up  before  forty  millions  of  people, 
would  you  not  permit  him  to  show  what  he  could  toward  establishing 
the  intention  with  which  he  performed  the  act  complained  off 

Mr.  Manager  Jenks.  Mr.  President,  I  desire  not  particularly  to  argue 
this  question,  but  simply  to  state  that  the  charge  against  this  defendant 
is  that  he  directly  or  indirectly  received  a  bribe.  The  defense  which 
this  question  would  indicate — and  they  say  it  is  the  whole  moraie  of 
their  defense— is  that  ir  he  did  receive  a  bribe  nobody  is  harmed  by  it ; 
the  soldiers  paid  no  moi*e  in  consequence  of  his  having  received  a  bribe 
than  they  would  have  done  had  he  not  received  it.  Kow  is  that  rele- 
vant testimony  ?  The  judge  on  the  bench  may  take  in  his  hand  the 
filthy  lucre  from  a* suitor,  and  he  may  say,  *'  I  gave  the  same  judgment 
which  I  would  have  given  if  I  had  not  received  that  money."  The  Secre- 
tary of  War  will  say,  <'  I  issued  the  same  orders  I  would  have  issued 
had  I  not  received  this  bribe."  Grime  is  crime  per  ae^  and  it  is  not  the 
effect  of  that  crime  that  we  are  to  inquire  into  now,  but  simply  did  that 
man  receive  the  bribe!  He  may  have  received  it  with  the  benevolent 
intention  of  donating  it  to  some  eminently  charitable  institution,  and  it 
may  not  have  affected  the  soldier  one  cent,  bht  if  he  took  the  money 
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merely  be  is  gnilty  of  the  crime,  and  yoa  have  no  right  to  inquire  into 
its  effects,  becanse  the  law  says  it  is  a  crime,  and  that  is  what  we  are 
now  trying. 

Mr.  CoNKLiNG.  Mr.  President,  I  ask  to  have  read  by  the  Secretary, 
from  the  Becord,  the  few  lines  which  I  send  up  marked  on  page  116,  and 
also  on  page  118.  It  is  the  testimony  to  which,  if  at  all,  this  cross-ex- 
amination is  addressed. 

The  President  pro  tempore.  The  Secretary  will  reod. 

The  Chief  Clekk.  On  page  116 : 

I  am  informed  bj  officers  who  were  statiooecl  at  Caoip  Supply  that  Lee  &.  Reynolds 
paid  110,000  ontrieht  for  the  same  exclusire  pririlege  there.  Other  eases  are  talked  of, 
bat  not  oonoborated  to  me ;  snfficient  to  state,  toe  tax  here  amomrts  to  near  $10  per  selliog^ 
day,  wbicli  most  neeessarilr  be  paid  alaiost  entirelT  by  the  conmaod,  and  yoa  can  readily 
see  that  prices  of  such  gooas  as  we  are  compeUed  to  bar  most  be  grieTonsly  angoieuted 
thereby.  It  not  being  a  revenue  for  the  Government  ana  Mr.  Marsh  oeing  an  entire  stran- 
eer  to  every  one  at  the  poet,  it  is  felt  by  every  one  informed  of  the  &cts  to  be,  as  I  said 
before,  a  yery  great  wrong. 

Mr.  CONKLING.  That  is  from  the  Tribnne  article  which  I  think  has 
been  pat  in  evidence.  Now  1  ask  to  have  read  a  short  passage  marked 
from  General  McDowell's  testimony,  on  page  118. 

The  Chief  Clerk  read  as  follows : 

I  told  him  that  it  seemed  to  me,  as  he  had  a  monopoly  in  his  hands,  it  would  be  simpi  v 
the  propa"  diecharge  of  his  duties  in  regulating  that  monopolv  to  see  tliat  it  was  not  abused. 
He  concurred  with  me,  and  if  you  will  look  at  the  order — I  have  it  not  now,  and  I  do  not 
n^ooUect  the  date  of  it,  but  I  think  some  tinie  in  March,  1872 — you  will  see  that  it  oorrectt*d 
the  very  evils  complained  of;  that  is  to  say,  it  nut  these  postHoraders,  so  far  as  the  charges 
they  were  to  make  on  their  sales  were  concemeo,  subject  to  the  council  of  administration  of 
the  post,  the 'Council  of  administration  consisting  of  the  three  highest  officers  at  the  post  un^ler 
the  commanding  officer ;  that  the  council  of  administration  was  to  take  into  account  the 
original  cost,  freight,  and  the  fact  that  the  post-trader,  unlike  the  sutler,  whom  he  is  generally 
fiipposed  to  have  succeeded,  had  no  lien  on  the  soldier's  pay. 

Mr.  Howe.  Now,  Mr.  President,  I  ask  to  have  read  the  question  and 
the  answer  to  the  question,  which  is  fonnd  at  the  bottom  of  the  first 
colamn  oa  the  one  hundred  and  tenth  page,  the  question  put  by  oouncil 
for  respondent  to  the  managers,  and  the  reply  of  the  managers. 

The  Chief  Clerk  read  as  follows: 

Mr.  Carpenter.  Mr.  President,  before  the  manager  takes  his  seat  I  should  like  to  inquire 
of  him,  if  he  will  inform  us,  whether  the  managers  claim  that  tlie  facts  charged  in  the  articles 
of  impeachment  violate  any  and  what  statute  of  the  United  States.  In  other  words,  will 
they  inform  us  what  particular  **  high  crime'*  this  is. 

Mr.  Manager  Lyhde.  I  will  answer  the  gentleman  that  while  we  do  not  deem  it  important 
or  necessary,  in  order  to  sustain  the  impeachment,  that  it  should  be  based  upon  any  statute 
or  act  of  Congress,  we  do  rely  and  refer  to  section  1761  of  the  Revised  Statutes,  and  also  to 
section  5501. 

Mr.  Manager  MgMahon.  I  ask  unanimous  consent  to  make  a  state- 
ment in  regard  to  this  Tribune  article. 

The  Pbbscdent^o  tempore.  The  Chair  hears  no  objection. 

Mr.  Manager  MoMahon.  Mr.  President,  the  managers  did  not  suppose 
that  the  article  in  the  New  York  Tribune  when  read  was  read  as  evidence 
of  any  fact  contained  in  it,  and  did  not  so  offer  it.  They  simply  offered 
it  as  a  statement  which  came  to  the  knowledge  of  General  Belknap, 
for  the  purpose  of  discovering  and  proving  to  this  court  what  action  he 
subsequently  took  thereon. 

Mr.  CoNKLiNG.  May  I  inquire  of  the  manager,  did  he  not  understand 
that  General  McDowell,  in  referring  to  what  he  had  heard  and  restated 
to  the  Secretary  of  War,  had  reference  to  that  article  and  to  the  grava- 
men of  i%  namely,  the  charge  in  the  article  that  grievous  impositions  had 
occurred  by  augmenting  the  prices  charged,  in  the  language  of  the 
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articles,  of  the  officers,  soldiers,  emigrants,  and  other  citizens  of  the 
United  States! 

Mr.  Manager  McMahon.  Undoubtedly;  but  the  statement  by  General 
McDowell  to  the  Secretary  was  of  no  fact  that  be  knew.  It  did  Qot  pat 
anything  in  testimony  that  had  fallen  nnder  his  observation  or  that  he 
could  swear  to,  and  is  evidence  of  no  fact.  All  that  we  undertook  to  do 
in  the  examination  of  General  McDowell  was  to  connect  the  testimony 
of  General  Hazen  before  the  Military  Committee  with  General  Belknap, 
not  to  prove  any  fact  that  was  stated  in  the  testimony  o^  General  Hazen. 
I  think  there  is  scarcely  a  lawyer  seated  here  on  the  part  of  the  House 
so  poor  as  to  have  offered  it  as  evidence  of  any  fact  contained  therein. 

Mr.  OoNKLiNa.  But  to  charge  the  respondent  with  notice  of  it. 

Mr.  Manager  MoMahon.  With  notice  of  the  fact ;  and  if  we  fail  to 
prove  by  other  testimony  any  fact  stated  therein  which  was  important, 
that  fact  is  not  proved  at  all  to  this  court ;  and,  therefore,  nothing  has 
been  offered  by  the  managers  at  this  time  in  the  least  degree  bearing 
upon  the  proposition  as  to  whether  this  thing  did  do  harm  to  the  soldiers 
or  did  not.       , 

Mr.  Cabpentee.  Mr.  President,  one  moment.  It  will  be  recollected 
that  one  of  the  managers,  I  think  this  morning,  has  accused  General 
Belknap  of  misrepresenting  to  General  McDowell  the  fact  as  to  the  loca- 
tion of  the  trader.  It  is  said  that  General  McDowell  understood  when 
he  went  to  Belknap  that  the  trader  lived  in  Kew  York  and  that  Mt. 
Belknap  did  not  undeceive  him.  Kow  that  very  article  shows  and  states 
the  fact  to  be  that  Evans,  the  trader  at  Fort  Sill,  had  made  a  contract 
with  Marsh  in  New  York. 

Mr.  Manager  MoMahon.  That  is  not  the  question  we  are  row  dis- 
cussing. 

Mr.  Cabpentee.  It  is  an  important  question. 

Mr.  Manager  MoMahon.  It  has  nothing  to  do  with  this  question. 

The 'Presidbi^t  pro  tempore.  The  reporter  will  rei>ort  the  interroga- 
tory which  is  to  be  sumitted  to  the  Senate. 

The  Official  Reporter  read  the  following  interrogatory  from  his  short- 
hand notes: 

Q.  It  is  charged  in  the  third  article  of  impeachment  that  the  things  alleged  to  hare  been 
done  there — that  is,  the  making  of  this  contract  between  Evans  and  Marsh — had  been  to  the 
great  injarj  and  damage  of  the  officers  and  soldiers  of  the  Arnnr  of  the  United  States  stationed 
at  that  post.  In  what  waj  could  such  contract  injure  the  officers  and  soldiers  of  the  United 
States? 

Mr.  Howe.  Is  the  question  to  be  submitted  to  the  Senate  of  puttin^r 
that  interrogatory,  or  is  it  the  question  of  the  admissibility  of  the  proof 
ofiered  by  the  counsel  for  the  respondent  ? 

The  President  pro  tempore.  The  admission  of  this  interrogatory. 

Mr.  Gaepenteb.  •  But  that,  I  submit,  should  be  stated  to  the  Senate 
and  voted  upon  in  connection  with  the  ofifer  we  make  of  testimony  to 
follow  it  up. 

Mr.  Edmunds.  The  only  thing  wo  can  vote  upon  now  is  that  inter- 
rogatory. 

The  Pbesident  pro  tempore.  The  question  is,  Shall  the  interrogatory 
just  read  be  admitted  ¥ 

The  question  was  decided  in  the  negative. 

The  Pbesident 2>^o  tempore.  The  objection  is  sustained.  Proceed  with 
the  witness. 

Q.  (By  Mr.  Gaepenteb.)  General  McDowell,  do  you  know'.of  any  order 
or  regulation  of  the  War  Department,  prior  to  this  one  drawn  by  you 


TRIAL   OF   WILLIAM   W.    BELKNAP.  605 

for  General  Belknap,  requiring  sntlers  or  post-traders  to  reside  at  their 
posts  f — A.  I  do  not. 

Q.  As  yoa  understand  it,  that  is  the  first  regulation  on  that  subject 
ever  promulgated  f — A.  I  do  not  know  of  any  other,  and,  of  course,  that 
is  the  first  to  my  knowledge. 

Q.  Let  me  ask  yon  one  other  question  in  regard  to  a  subject  I  inquired 
about  before,  and  that  is  in  regard  to  sutlers  prior  to  the  war.  Had  It 
not  been  common  for  the  sutler  himself  to  be  them  an  of  capital  in  the 
concern  and  have  it  carried  on  by  his  clerks  or  partners  at  the  post  t — 
A.  I  cannot  speak  fh>m  any  general  knowledge  on  the  subject.  At  the 
post  at  which  I  was  station^  the  snt'.er  resided  there  and  had  all  the 
capital  necessary  for  it  himself. 

Q.  I  ask  yon  merely  for  the  purpose  of  having  it  identified  and  marked 
by  the  Secretary,  whether  that  letter  is  in  your  handwriting  t  [Handing 
a  letter.]  It  is  the  same  letter  I  showed  you  before. — A.  That  is  a  pri- 
vate letter  of  mine  to  Secretary  Belknap. 

Q.  Did  it  inclose  this  letter  to  Gk^neral  Belknap  T  [Handing  another 
letter.] — A.  From  the  dates  I  suppose  it  to  be  such,  though  it  had  es- 
caped my  memory. 

Q.  Is  that  the  handwriting  of  Whitelaw  Reid  T — A.  It  is. 

Q.  Do  yon  know  his  handwriting! — A.  I  do. 

Mr.  Gabpentbb.  I  now  ask  to  have  these  papers  marked  by  the  Sec- 
retary for  mere  identification.  I  propose  to  keep  them  in  my  own  pos- 
session. 

The  letters  were  marked  as  follows,  respectively  : 

El. 

Mr.  Carpeoter  placed  this  paper  in  my  hands  for  the  purpose  of  idcniificAtioD. 

w.  J.  Mcdonald,  ca.  c/. 

Mr.  Carpenter  placed  this  paper  in  my  hands  for  the  purpos<^  of  identification. 

w.  J.  Mcdonald,  ch.  ei 

Mr.  Manager  MgMahon.  Now,  Mr.  President,  we  claim  the  right  to 
see  these  letters  at  this  time. 

Mr.  Cabpentbb.  We  deny  it 

Mr.  Manager  MgMahon.  If  that  right  is  not  granted,  we  shall  reserve 
the  right  to  object  to  their  introduction  at  any  fnture  stage  of  the  case. 

Mr.  Cabpenteb.  I  do  not  propose  to  have  them  ofiered  in  evidence 
at  this  time ;  bat  I  am  very  happy  to  gratify  your  piivate  cariosity, 
[handing  the  letters  to  the  managers.] 

[The  letters  examined  by  managers  and  retamed  to  Mr.  Carpenter.] 

Q.  (By  Mr.  Cabpenteb.)  I  ask  yon,  general^  whether  on  reflection  and 
after  looking  at  that  article  you  think  yon  were  or  w^re  not  mistaken  in 
saying  that  yoa  snpposed  that  Marsh  was  the  post-trader  at  the  time 
yoohad  your  interview  with  the  Secretary  of  Wart— A.  I  can  hardly 
say  what  particular  relations  Marsh  or  Evans  had  with  this  matter. 
The  Secretary  told  me  he  had  appointed  Marsh,  and  I  snpposed  he  had 
received  the  office.  Whether  he  had  transferred  it,  or  assigned  it,  or 
sublet  it,  or  farmed  it  out,  or  what  relations  he  had  with  it,  was  not,  in 
my  mind,  a  very  special  question.  What  I  wanted  to  do  was  to  correct 
an  abuse;  but  whether  the  form  was  that  Marsh  was  the  trader  or  the 
other  man  was  the  trader  was  not  so  much  in  my  mind  as  to  discuss  the 
question  that  was  then  up. 

Q.  Was  it  of  any  impoi  tance  whether  Marsh  was  the  trader  and  Evans 
his  agent,  or  the  reverse  ! 
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Mr.  Manager  McMahon.  O,  you  do  not  insist  on  that  question. 

Mr.  Cabpenteb.  If  not,  1  should  not  have  asked  it.  (To  the  witness.) 
What  I  mean  is,  would  it  have  made  any  difference  with  the  order 
which  yon  were  to  draw  if  yon  had  known  the  fact  to  be  exactly  the 
reverse  t  Would  not  this  order  as  yon  drew  it  have  covered  the  abuse 
in  the  one  case  just  as  well  as  the  other  f    That  is  the  question, 

Mr.  Manager  MoMahon.  We  withdraw  the  objection. 

The  Witness,  (to  Mr.  Carpenter.)  I  do  not  understand  you. 

Q.  (By  Mr.  Gabxenteb.)  The  question  is  this:  Suppose  yon  had 
known  that  Bvans  was  the  trader  and  lived  at  Fort  Sill,  and  that  Marsh 
was  not  the  trader,  would  you  have  drawn  this  order  in  any  different 
terms  than  yon  did  employ  t 

Mr.  Manager  HoAB.  Do  yon  mean  to  suppose  in  your  question  that 
Marsh  received  any  sum  of  money  from  Evans  t 

Mr.  Cabpenteb.  If  that  occurs  to  me  I  will  put  it  in  my  question.  It 
had  not  occurred  yet  as  part  of  my  question. 

The  Witness.  If  the  case  was  otherwise,  it  would  have  been  different, 
of  course. 

Q.  (By  Mr.  Cabpenteb.)  How  different  would  it  have  been  t  Sup- 
pose yon  had  thought  at  the  time  that  Mr.  Marsh  was  the  trader  and 
lived  in  New  York,  what  order  would  you  have  drawn  different  firom 
this  f — A.  That  is  what  I  supposed  was  the  case,  that  Mr.  Marsh  was  the 
trader  living  in  New  York  substantially,  whether  in  form  or  not;  and 
he  had  the  control  of  the  place,  as  evidenced  by  the  fact  of  his  receiving 
this  large  tribute. 

Q.  As  you  supposed  f — A.  As  was  true,  and  Si5emed  to  be  understood. 

Q.  Suppose  the  case  had  been  exactly  the  reverse,  and  you  supposed 
that  Mr.  Evans  had  control  of  it  and  was  the  trader,  and  not  Marsh ; 
would  your  order  have  been  drawn  any  differently  t— A.  I  do  not  know. 
If  the  man  was  residing  at  the  post,  I  do  not  think  it  would  have  sug- 
gested itself  to  my  mind  to  say  he  should  go  there. 

Q.  That  is  one  thing.  Now  let  me  call  your  attention  to  the  first  part 
of  this  order,  to  see  if  that  is  not  the  material  part  of  it  after  all.  Please 
sead  the  first  clause  of  the  order. — A.  It  h 


I.  The  coancil  of  administration  at  a  post  where  there  is  a  poet-trader  will  from  time  to 
lime  examine  the  post-trader's  gooda  and  inyoices  or  biUs  of  sale ;  and  will,  subject  to  the 
approval  of  the  post-^mmander,  establish  the  rates  and  prices  (which  should  lie  fair  and 
reasonable)  at  wnich  the  goods  shall  be  sold.  A  copj  of  the  list  thus  established  will  be  kept 
posted  in  tne  trader's  store.  Should  the  post-trader  feel  himself  af^grieved  by  the  action  oi 
the  council  of  administration,  be  may  appeal  thereih>m  through  the  post-commander  to  the 
V^ar  D^>artment 

Q.  Now  I  want  to  know  why  that  order  would  not  have  corrected  the 
abuse  there  without  regard  to  whether  the  trader  lived  at  the  post  or 
not,  if  the  order  had  been  executed  by  that  council  1 — A.  Very  likely  it 
might  have  done  so. 

Q.  Would  it  not  have  done  so  ? — A.  I  do  not  know. 

Q.  Can  you  conceive  how  it  could  fail  to  do  it! — A.  Yes ;  because  it 
it  has  failed. 

Q.  Has  not  that  been  because  the  officers  have  not  done  their  duty  ?— 
A.  It  may  be. 

Q.  Can  it  be  for  any  other  reason  1  Under  this  order,  if  the  officers 
had  pnt  the  articles  at  the  proper  prices  and  insisted  upon  the  execution 
of  the  order,  would  there  have  been  any  abuse  f — A.  I  have  said  before 
that,  in  my  judgment,  there  would  not  have  been ;  but  why  it  was  not 
done  I  do  not  know. 

Q.  Who  were  the  officers  at  that  post! — A.  I  do  not  know.  I  do  not 
know  anything  about  Fort  Sill. 
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Q.  And  do  not  want  to  ? — A.  I  will  not  say  that. 
Q.  How  long  have  jon  known  General  Belknap  t — A.  I  first  saw  (Gen- 
eral Belknap  at  a  meeting  of  the  society  of  the  western  armies  at  Chi- 
cago.   I  cannot  recollect  the  date,  but  it  was  the  first  meeting  of  the 
Army  societies  at  Chicago. 

Q.  Was  he  then  Secretary  of  War  t — A.  He  was  not  Secretary  of  War. 
It  was  before  he  was  made  Secretary  of  War. 
Q.  Yon  have  known  him  firom  that  time  to  this  t — A.  Tes^  sir. 
Q.  How  fluently  have  }  on  seen  him,  and  how  much  have  yon  known 
him  officially  and  otherwise? — A.  I  knew  him  shortly  after  he  was  made 
Secretary  of  War.  He  has  been  an  inmate  of  my  honse,  visiting  me. 
I  saw  him  several  times  in  Washington,  several  times  in  New  Yor^  and 
at  other  places.  In  the  early  part  of  bis  administration  of  the  War  De- 
partment I  corresponded  quite  frequently  with  him  unofficially  and  con- 
fidentially, as  well  as  officially. 

Q.  What  has  been  his  character  as  Secretary  of  Wart 

Mr.  Manager  MoMahon.  Ope  moment.  Mr.  President,  we  object  to 
this  question,  and  will  state  our  objection  to  the  Senate.  I  think  this  is 
clearly  substantive  matter  of  defense,  and  must  come  into  the  trial  of 
this  case  Vhen  the  defendant  opens  his  side  of  the  case ;  but  I  will  say 
to  tbe  gentlemen  here,  though  it  may  not  waive  the  proof  upon  his  part, 
that  the  managers,  upon  their  part,  as  I  understand,  are  perfectly  willing 
to  concede  that  up  to  the  time  of  the  developmc'nt  of  these  matters  his 
character  was  as  good  as  it  could  be  desired  or  wished. 

Mr.  Carpenter.  This  question,  Mr.  President  and  Senators,  falls 
within  the  class  of  questions  to  which  I  before  referred.  Of  course,  it  is 
not  a  cross-examination,  but  if  not  answered  now,  it  may  make  it  neoes- 
Bary  to  keep  General  McDowell  here  for  several  days  before  it  can  be 
pntin.  I  therefOTe  oflfer  it  now,  and  let  t^e  Senate  rale  upon  it,  and  then, 
of  coarse,  we  shall  know  exactly  what  course  to  take  in  regard  to  other 
evidence  from  other  witnesses. 

The  President  jpro  tempore.  The  Chair  will  submit  the  question  to 
tbe  Senate.    The  reiwrter  will  repeat  the  question. 

The  qnestiou  was  read,  as  follows: 

Q.  ^*  What  has  been  his  [Belknap's]  character  as  Secretary  of  War  f  " 

The  President |>ro  tempore.  Shall  this  interrogatory  l>e  admitted! 

The  question  being  put,  it  was  decided  in  the  affimati  ve. 

Q.  (By  Mr.  Gabpenteb.)  Answer  the  question,  general. 

A.  As  far  as  it  came  trithin  my  knowledge,  he  was  active,  energetic, 
and  faithful. 

Beexamined  by  Mr.  Manager  MgMahon  : 

Q.  Did  I  understand  you  to  say  that  General  Belknap  told  you  he  had 
appointed  Marsh  t — A.  He  told  me  that  he  had  offered  tbe  place  to 
Marsh ;  I  think  he  said  he  had  offered  it  or  had  appointed  him,  and  he 
told  me  why — under  what  circumstances. 

Q.  What  were  those  circumstances ;  what  circumstances  did  he  tell 
yon?— .A  It  was  something  bearing  on  the  relations  between  Mr.  Marsh 
and  bis  wife. 

Q.  J'riendly  relations  between  them  ! — A.  Belatious  of  kindness 
while  she  was  sick. 

Q.  Do  you  remember  the  time  that  she  was  sick  t — A.  I  do  not. 

Q.  In  this  interview  between  you  and  General  Belknap,  did  he  make 
aoy  allusion,  or  did  you,  to  the  fact  that  Evans  was  paying  Marsh  $12,000, 
as  stated  in  that  Tribune  article  1— A.  I  made  it  in  the  beginning  of  my 
conversation  with  him. 
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Q.  Wbat  did  the  general  'say  in  answer! — A.  I  cannot  recollect  that 
he  said  anything  in  answer  to  that,  further  than  to  ask  me  to  draw  np 
sach  an  order  as  would  correct  the  abuse  which  I  had  stated  to  him~ 
that  complained  of. 

Q.  Did  he  request  you  to  draw  up  an  order  to  correct  the  payment 
by  Evans  to  Marsh  of  $12,000  a  year  t — A.  No,  sir. 

Q.  He  did  nott — ^A.  Except  so  far  as  subletting  or  transferring  or 
assigning  or  selling  the  place  may  be  considered  to  have  corrected  it. 

Q.  But  it  was  in  that  conversation  that  he  told  you  he  had  appointed 
Mr.  Marsh  f 

Mr.  OAJtPENTEB.  The  witness  does  not  say  that    I  object. 

Mr.  Manager  MgMajion.  I  put  it  in  the  interrogative  form. 

Mr.  Gabpenteb.  It  is  an  improper  form. 

Mr.  Manager  MoMahon.  Not  at  all. 

Mr.  Cabpenteb.  I  object  to  that  question. 

Mr.  Manager  MgMahon.  1  will  reput  it.  Was  it  in  that  conversation 
that  he  alluded  to  the  fact  that  he  had  appointed  Marsh  and  not  Evans 
post-trader  f 

Mr.  Cabpenteb.  That  question  I  objected  to  for  this  reason,  Mr. 
President :  The  witness  has  said  that  he  cannot  say  that  Belknap  said 
he  had  appointed  Marsh.  He  said  he  had  offered  it  to  Marsh  or  bad 
appointed  him,  or  something  of  that  kind.  Now,  to  put  to  him  the  posi- 
tive question,  '^  Was  it  in  that  conversation  that  he  said  he  had  ap- 
pointed Marsh,''  when  the  witness  did  not  say  that  he  said  in  any  con- 
versation that  he  had  appointed  Marsh,  is  not  proper. 

Mr.  Manager  McMahon.  I  will  modify  the  question. 

Mr.  Cabpenteb.  I  guess  you  had  better. 

Mr.  Manager  McMahon.  I  do  so  simply  to  save  time.  (To  the  wit- 
ness.) Was  it  in  that  conversation  that  he  said  he  had  appointed  Marsh 
or  offered  the  appointment  to  Marsh  t 

The  Witness.  It  was  on  that  occasion.  I  had  several  conversatioDfl ; 
I  cannot  state  whether  this  was  the  first  time  I  saw  him  or  subse- 
quently. 

Q.  (By  Mr.  Manager  McMahon.)  Where  was  this  interview  between 
yon  and  General  Belknap  ? — A.  First  at  his  house  and  subsequently  at 
his  office. 

Q.  At  his  office  in  the  War  Department? — A.  In  the  War  Depa^^ 
ment. 

Q.  Did  either  you  or  he  take  any  steps  at  the  War  Department  to  in- 
quire as  to  who  was  the  actual  post-trader  at  Fort  Sill  f — A.  We  did 
not. 

Q.  Did  he  to  your  knowledge  ? — A.  I  do  not  know. 

Q.  Did  he  go  out  to  make  any  inquiry  f — A.  Not  that  I  know  of. 

Q.  In  this  matter  I  want  this  distinctly  understood :  Whom  did  yon 
and  General  Belknap  in  your  conversation  there  together  understand 
to  be  the  post-trader  at  Fort  Sill  t — A.  I  do  not  know  what  General 
Belknap  understood,  and  as  to  myself  I  did  not  think  much  about  the 
matter.  I  merely  wanted  to  correct  an  abuse ;  I  merely  wanted  to  state 
a  scandal ;  and  I  took  what  I  thought  the  quickest  and  best  and  di- 
rectest  way  to  do  it,  and  that  will  be  seen  in  the  order  which  1  drew  up. 

Q.  If  yon  had  known  that  the  grievance  which  existed  there  was  the 
payment  by  Evans,  who  was  actually  post-trader,  of  $12,000  a  year  to 
Marsh,  who  had  no  capital  invested  in  the  concern — I  put  the  question 
to  you  in  answer  to  the  hypothetical  question  put  on  the  other  side- 
would  you  not  have  drawn  a  different  order  from  the  one  you  did 
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draw  ? — A.  I  can  hardly  say  what  I  would  have  done  if  things  had  been 
different. 

Q.  Still,  I  put  the  question  to  you. 

Mr.  Cahpentee.  I  tried  to  get  an  answer  to  that  and  could  not;  but 
1  hoped  you  would. 

Mr.  Manager  McMahon.  We  have  tried.  I  should  like  an  answer  to 
this  question.  (To  the  witness.)  If  you  had  known  that  the  actual  state 
of  circumstances  at  Fort  Sill  was  that  Evans  was  really  the  post-trader, 
that  Marsh  had  no  capital  in  it,  and  that  Evans  was  paying  $12,000  a 

year  simply  for  the  privilege  of  holding  it A,  That  was  about  what 

I  understood  to  be  the  case. 

Q.  (By  Mr.  Manager  McMahon.)  Did  you  draw  that  order  for  the 
purpose  of  correcting  that  I — A.  Yes. 

Recrossexamined  by  Mr.  Carpenter : 

Q.  Would  not  that  order  have  corrected  it  if  it  had  been  executed  ? — 
A.  I  have  said  two  or  three  times  that  I  thought  it  would. 

Mr.  Carpenter.  I  want  to  keep  that  constantly  before  the  Senate. 

The  President  jwo  tempore.  Are  the  managers  through  with  the  wit- 
ness? 

Mr.  Manager  McMahon.  Yes,  sir. 

The  PREsroENT  pro  tempore.  Are  the  counsel  through  ? 

Mr.  Carpenter.  We  are  through. 

The  PREsroENT  pro  tempore.  May  he  be  discharged  ? 

Mr.  Carpenter.  Certainly. 

The  President  pro  tempore.  The  witness  is  discharged. 

Mr.  Carpenter.  We  also  wish  to  cross-examine  Mr.  Crosby.  If  that 
is  seriously  resisted  on  the  part  of  the  managers,  we' shall  have  to  wait 
till  another  period,  I  suppose. 

Mr.  Manager  McMahon.  We  object  now  simply  on  account  of  the 
convenience  of  persons  at  a  distance.    He  is  here  all  the  time. 

Mr.  Carpenter.  It  may  be  understood,  then,  that  our  right  to  cross- 
examine  Mr.  Crosby  is  retained  to  us  t 

Mr.  Manager  McMahon.  It  will  have  to  be  considered  by  the  Senate. 

Mr.  Carpenter.  Will  it  be  objected  to  by  the  managers  ? 

Mr.  Manager  McMahon.  Yes,  sir. 

Mr.  Carpenter.  Then  I  think  it  ought  to  be  settled  by  the  Senate  at 
this  i)oint. 

Mr.  Manager  McMahon.  We  expect  to  put  Mr.  Crosby  on  the  stand 
again,  and  we  will  therefore  concede  the  right  to  recall  him. 

Mr.  Carpenter.  Very  well.  It  is  much  easier  to  get  along  good 
naturedly. 

Mr.  Manager  McMahon.  I  remembered  the  fact,  after  I  made  the 
objection,  that  we  shall  have  to  recall  him. 

Richard  King  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  Where  do  you  reside.? — Answer.  In  the  city  of  New  York. 

Q.  What  is  your  present  occupation  t — A.  Assistant  cashier  of  the 
National  Bank  of  Commerce  in  New  York. 

Q.  Who  is  the  cashier  1— A.  Mr.  Henry  F.  Vail. 

Q.  How  long  has  he  been  cashier  of  that  bank  I — A.  I  may  say  over 
twcDty  years. 

Q.  flow  long  have  you  been  assistant  cashier! — A.  Over  twenty 
years. 
Q.  Are  yon  acquninted  with  Caleb  P.  Marsh  ?--A.  I  am. 

39  r 
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Q.  Has  be  done  business  with  your  bank  f — A.  Ele  has  kept  an  ac- 
count there. 

(i.  For  how  many  years  ? — A.  That  I  cannot  say. 

Q.  About  how  many — six  or  seven  years  back  1 — A.  Yes ;  that  many. 

Q.  State  whether,  npon  any  occasions,  he  has  procured. a  certificate 
of  deposit  payable  to  his  own  order  from  yoor  bank. — A.  He  has. 

Q.  Have  you  those  certificates  with  yout — A.  I  have. 

Q.  Please  produce  them. — A.  Here  they  are,  [producing  papers.] 

<J.  How  many  were  there  in  all  t — A.  Fonr. 

Q.  By  whom  were  these  issued  ! — A.  One  was  issued  by  Mr.  H.  F. 
Vail,  the  cashier,  and  three  are  signed  by  myself. 

Q.  Those  certificates  of  deposit  have,  of  coarse,  been  returned  to  yonr 
bank  and  paid  ? — A.  They  have  been. 

Mr.  Manager  McMahon.  We  now  offer  them  in  evidence,  and  ask  to 
have  read  not  only  the  certificates,  but  the  indorsements  on  the  back, 
taking  them  in  the  order  of  dates. 

Mr.  Gabpenteb.  Ton  have  no  objection  to  my  looking  at  them  f 

Mr.  Manager  MoMahon.  None  whatever.  We  think  there  will  be  no 
dispute  about  the  indorsements. 

[The  certificates  were  handed  to  the  counsel  for  the  respondent,  and 
after  examination  by  them  were  sent  to  the  desk  to  be  read.] 

The  Chief  Clerk  read  as  follows : 

No. 748.]  New  York,  Nov.  10,  1871 . 

C.  P.  Marsh  has  deposited  in  the  National  Bank  of  Commerce,  in  New  York,  fifteen  hun- 
dred dollars,  payable  to  his  order  on  surrender  of  this  certificate,  properly  indoraedj. 


ICHD.  KING, 

Asst.  Cashitr. 


P.  R.  KiSSAM,  Teller,  • 

$1,500. 

[Int  rev.  fiye-oent.  stamp.] 

[Indorsements.] 

Pay  to  the  order  of  W.  W.  Belknap. 

C.  P.  MARSH. 
Pay  to  the  order  of  C.  F.  Emery. 

WM.  W.  BELKNAP. 

C.  F.  EMERY. 

Pay  Gilman,  Son  &,  Co.,  or  order,  for  collection,  on  account  of 

PEDDECORD  &  BURROWS. 
For  deposit  to  credit  of  Oilman,  Son  6l  Co. 

OILMAN,  SON  &.  CO.,  Bmnkers, 


No.  783.  New  York,  January  1&,  1872. 

C.  P.  Marsh  has  deposited  in  the  National  Bank  of  Commerce,  in  N)sw  York,  fifteea  hun- 
dred dollars,  payable  to  his  order  on  surrender  of  this  certificate,  properly  indorsed. 
$1,500.  P.  R.  KissAM,  H.  F.  VAIL. 

Teller,  Cashier. 

[Indorsements.] 

Pay  to  the  order  of  W.  W.  Belknap. 

C.  P.  MARSH. 
WM.  W.  BELKNAP. 

Pay  Fourth  National  Bank,  N.  Y.,  or  order,  for  account  of  First  National  Bank,  Wash- 
inirton,  D.  C. 

WM.  S.  HUNTINGTON, 

Cashier, 

Fourth  National  Bank,  N.  Y. 
No.  1038.  New  York,  Oct.,  9,  1874. 

C.  P.  Marsh  has  deposited  in  the  National  Bank  of  Commerce,  in  New  York,  seven  hun- 
dred dollars,  payable  to  his  order  on  surrender  of  this  certificate,  properly  indorsed. 
$700.  P.  R.  KI8SAM,  RICHD.  KING, 

Teller.  Assist.  Cashier. 
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[Indorsements.] 
^87  to  the  order  of  W.  W.  Belknap. 

Paj  A.  M.  Belknap  or  order. 

Pay  to  the  order  of  J.  L.  Worth,  casV. 


Stainped : 
'*The  National  Park  Bank  of  New  York.    Paid." 


C.  P.  MARSH. 

WM.  W.  BELKNAP. 
ANNA  M.  BELKNAP. 

EDWARD  JOHNSON, 

Cashier. 


No.  1039.  New  York,  Oct.  9th,  1874. 

C.  P.  Marsh  has  deposited  in  the  National  Bank  of  Commerce,  in  New  York,  eight  huii* 
dred  dollars,  payable  to  his  order  on  surrender  of  this  certificate,  properly  indorsed. 
^00.  P.  R.  K1S8AM.  RICHD.  KING, 

Teller.  Atsist,  Cashier. 


[Indorsements.] 
Pay  to  the  order  of  W.  W.  Belknap. 


C.  P.  MARSH. 
WM.  W.  BELKNAP. 
HORACE  S.  LELAND  &,  CO. 


Pay  American  Exchange  National  Bank  or  order. 

J.  BROWN. 
Stamped :  B. 

"Am.  Exch.  Natl  Bank,  Oct.  J9,  1874.    Paid." 

Q.  (By  Mr.  Manager  McMahon.)  Mr.  King,  when  a  check  is  cashed 
by  your  bank,  which  is  the  first  entry  that  is  made  of  that  transaction ; 
what  book  does  it  go  upon  f — A.  In  what  is  called  a  check-book. 

Q.  Who  is  Joseph  A.  Kemant — A.  He  is  the  book-keeper  of  the 
ledger  in  which  Mr.  Marshes  acconnt  was  kept. 

Q.  Is  he  here  to-day  f — A.  He  is. 

Mr.  Manager  McMahon.  That  is  all  for  the  present. 

Mr.  Carpenter.  We  have  no  question  to  put  to  this  witness.  We 
will  say  to  the  managers,  in  regard  to  these  certificates,  that  there  is  no 
question  that  they  went  through  Mr.  Belknap.  You  need  not  go  through 
the  machinery  of  tracing  them  all.  They  are  all  right,  and  we  admit 
their  reception. 

Mr.  Manager  McMahon.  I  think  we  have  proved  that  clearly. 

Joseph  A.  Kernan  sworn  and  examined. 
By  Mr.  Manager  McMahon  : 

Question.  Where  do  you  reside) — Answer.  In  the  city  of  New  York. 

Q.  What  is  your  occupation  t — A.  Book-keeper  in  the  National  Bank 
of  Commerce. 

Q.  How  long  have  you  occupied  that  position) — A.  That  particular 
ledger  I  have  had  for  about  seven  or  eight  years. 

Q.  Have  yon  had  charge  of  Mr.  Marsh's  account  t — A.  I  have  had. 

Mr.  Manager  McMahon.  I  will  state  to  the  gentlemen  that  we  have 
the  book  here  and  the  witness  has  also  a  copy  which  can  be  verified 
from  the  books.  (To  the  witness.)  Have  you  a  copy  of  Mr.  Marsh's  ac- 
count tvom  your  books  t 

A.  I  have. 

Q.  Examine  whether  on  the  1st  day  of  November,  1870,  a  check  was 
paid,  drawn  by  Caleb  P.  Marsh  for  $1,500. — A.  There  was. 

Q.  Now  look  whether  on  the  16th  day  of  January,  1871,  a  check  was 
paid  by  the  National  Bank  of  Commerce  for  $1,500,  drawn  on  the  bank 
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by  Caleb  P.  Marsh.— A.  On  the  16tb  day  of  January,  1871,  sach  a  check 
was  paid.  "^  • 

Q.  Now  look  at  the  17th  or  18th  day  of  April,  1871.— A.  On  the  17th 
day  of  April,  1871,  there  was  a  check  for  $1,500  paid. 

Q.  That  is  Marsh's  check! — A.  Yes,  sir. 

Q.  Now,  on  the  24th  or  25th  of  July,  see  whether  a  similar  check  was 
paid.— A.  Yes,  sir;  on  the  25th  of  July,  1871,  one  for  $1,500. 

Q.  Now  look  at  the  date  of  November  10, 1871,  which  is  the  date  of 
one  of  the  certificates  presented  by  Mr.  King. — A.  On  the  10th  of  No- 
vember, 1871,  there  were  two  checks,  amounting  to  $1,600 ;  that  is  to 
say,  two  checks  are  charged — that  is  the  way  we  charge  them — two 
checks  amounting  to  $1,600. 

Q.  Was  one  of  them  for  $1,500? — A.  I  can  tell  by  looking  at  the 
check-book. 

Q.  I  do  not  care  for  that;  but  there  were  two  checks  that  amounted 
to  $1,600  !— A.  Yes,  sir. 

Q.  They  were  paid  upon  that  day  f — A.  They  were  paid  upon  that 
day. 

Q.  Now  look  at  the  14th  or  15th  of  January,  1872. — A.  On  the  15th 
of  January,  1872,  there  was  one  check  for  $1,600  paid. 

Q.  Observe  whether  either  at  that  point  or  the  previous  entry  of 
$1,600  there  is  any  entry  on  your  book  "paid  in  for  certificate '^  or  any- 
thing like  that,  indicating  that  it  was  a  check  for  a  certificate. — A. 
No,  sir  J  there  is  nothing  in  the  account  to  show  that. 

Q.  Now  turn  to  June  13, 1872.— A.  On  the  13th  of  June,  1872,  there 
was  one  check  for  $1,600  paid. 

Q.  Turn  to  the  22d  of  November,  1872.— A.  On  the  22d  day  of  No- 
vember, 1872,  a  check  for  $1,600  was  paid. 

Q.  Take  June  16, 1873,  and  see  whether  a  check  for  $1,600  was  pre- 
sented and  paid  that  day. — A.  On  the  16th  of  June,  1873,  there  is  a 
charge  of  $1,700;  but  there  is  no  memorandum  here,  according  to  cus- 
tom, to  show  whether  it  was  one  check  or  two  checks.  I  could  tell  it 
by  a  reference  to  the  check-book. 

Q.  We  may  look  at  that  presently.  Now  look  and  see  whether  there 
is  one  about  November  4, 1873,  for  $1,600. — A.  No,  sir ;  there  is  none. 

Q.  Now  take  the  10th  of  April,  1874.— A.  On  the  10th  day  of  April, 
1874,  there  was  one  check  for  $1,600  paid. 

Q.  Now  turn  to  the  9th  of  October,  1874,  the  date  of  two  of  these  cir- 
tificates,  and  see  if  there  is  any  entry. — A.  Yes,  sir;  on  the  9th  of  Octo- 
ber, 1874,  there  was  a  check  for  $1,500. 

Q.  Take  the  24th  of  May,  1875,  and  see  if  a  check  of  $1,600  was  paid 
that  day. — A.  It  was  paid  that  day. 

Q.  Look  and  see  if  in  the  month  of  December,  1876.  there  is  a  check 
for  somewhere  in  the  vicinity  of  $900,  or  between  $700  and  $900 ;  and, 
if  so,  give  us  the  date. — A.  I  have  only  made  a  transcript  of  the  account 
up  to  November  19, 1876.    That  was  the  last  time  we  balanced  it. 

Q.  Have  you  there  as  well  the  deposit  account  as  the  debtor  account! 
— A.  1  have. 

Q.  Give  us  the  date  at  which  a  deposit  of  $3,000  appears  to  have  been 
made  by  Mr.  Marsh,  beginning  at  November  1, 1870. — A.  November  1, 
1870,  $3,000  was  deposited. 

Q.  Now  look  to  about  January  17,1871.— A.  January  10, 1871,  $3,000 
was  deposited. 

Q.  About  April  17  or  18, 1871?— A.  April  12  $3,000  was  deposited. 

Q.  Now,  about  July  25,  or  in  that  neighborhood! — A.  Ju'y  17, 1871, 
$3,000  was  deposited. 
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Q.  About  November  10, 1871  f — A.  Three  thousand  dollars  was  de- 
posited then. 

Q.  About  lath  January,  1872  ? — A.  Twenty-nine  hundred  and  ninety- 
seven  dollars  was  deposited  then. 

Q.  About  the  13th  of  June,  1872 1— A.  On  the  31st  of  May,  1872, 
82,997  was  deposited. 

Q.  Now  take  about  the  22d  of  November,  1872. — A.  No,  sir ;  none 
there. 

Q.  Any  preceding  that?— A.  Yes:  24th  October,  1872,  $3,296.70. 

Q.  Now  say  as  to  the  16th  June,  1873,  or  about  that  time ;  that  is,  any 
time  preceiling  that  or  immediately  following  it. — A.  J  find  a  deposit  on 
the  9th  of  June,  187^,  of  $2,000 ;  and  on  the  2d  of  June,  $1,000. 

Q.  Have  you  any  deposits  in  round  three  thousand  dollars ;  say  about 
the  4th  of  November,  1873  f— A.  No,  sir. 

Q.  How  about  April  10, 1874  f— A.  No  $3,000  then. 

Q.  Now  turn  to  the  10th  of  April,  1874,  or  in  that  neighborhood. — A. 
The  only  sum  of  any  account  is  the  8th  of  April,  1874. 

Q.  How  much  t — A.  Two  thousand  dollars. 

Q.  Are  there  any  sums  following  it  or  preceding  it  of  large  amount  ? — 
A.  Yes,  sir.  The  deposit  immediately  preceding  it  was  on  the  10th  of 
March. 

Q.  How  much  f — A.  Nine  thousand  and 

Q.  That  we  do  not  care  about;  it  has  nothing  to  do  with  this  matter. 
Was  there  any  deposit  October  9, 1874,  or  in  that  neighborhood  f — A. 
October  5, 1874. 

Q.  How  much  ? — A.  Twenty-nine  hundred  and  ninety-nine  dollars 
and  fifty -four  cent«. 

Q.  Now  take  May  25, 1875,  or  about  then,  immediately  before  or  im- 
mediately after. — A.  None. 

Q.  Now  turn  to  the  latter  part  of  October,  1875,  or  the  early  part  of 
November,  1875,  and  see  what  the  total  amount  of  certaui  drafts  was, 
and  give  the  date. — A.  I  find  none. 

Q.  Look  at  the  30th  of  November. — A.  The  account  closes  the  28d  of 
November,  1875.  This  transcript  ends  then  when  the  account  was 
balanced. 

Q.  Look  then  at  the  13th  of  November. — A.  None.  The  only  large 
amount  is  on  the  17th,  $1,000. 

Q.  On  the  17th  of  November  !— A.  Yes,  sir;  November  17, 1875. 

Mr.  Manager  McMahoni  We  are  through  with  this  witness. 

The  President  pro  te^npore.  Do  counsel  desire  to  ask  any  ques- 
tions! 

Mr.  Caepenter.  I  do  not  see  that  the  testimony  touches  the  case 
any  way.    We  have  no  questions  to  put. 

The  President  pro  tempore.  The  witness  is  excused. 

Mr.  Carpenter.  I  will  ask  one  question  of  the  witness  before  he 
goes.  (To  the  witness.)  What  was  it  you  held  in  your  hand  t — A.  A 
transcript  of  Caleb  P.  Marsh's  account  from  my  ledger. 

Q.  (By  Mr.  Carpenter.) -Who  made  it  I— A.  I  made  it. 

Q.  Is  the  ledger  here? — A.  Yes,  sir. 

Mr.  Manager  McMahon.  The  books  are  here ;  not  only  the  ledger, 
but  the  check-books. 

Mr.  Carpenter.  Do  not  bring  them  in. 

Mr.  Manager  McMahon.  Yon  do  not  want  to  see  them  f 

Mr.  Carpenter.  O,  no. 

^Ir.  Whyte.  Before  the  next  witness  is  called,  I  offer  the  following 
order.  • 
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The  President  pro  tempore.  The  order  will  be  read. 
The  Chief  Clerk  read  as  follows : 

Ordtredy  That  at  half  past  five  o'clock  p.  m.  this  court  take  a  recess  until  half  past  seveo 
o'clock  p.  m. 

Mr.  Carpenter.  Mr.  President,  I  want  to  say  to  the  Senate  in 
regard  to  night  sessions  in  this  trial,  that  we  have  no  desire  to  prolotig 
the  trial  a  minute  longer  than  is  absolutely  necessary.  We  are  not 
enjoying  it  t.o  any  such  extent  as  to  make  as  anxious  to  have  it  last  a 
day  longer  than  it  ought  to  last.  The  Senate  can  see  from  day  to  day 
whether  we  are  acting  in  good  faith  in  this  or  not ;  and  if  they  find  on 
either  side  any  disposition  not  to  do  so,  they  can  then  apply  the  lash. 
Every  lawyer  knows  that  under  the  circumstances  of  this  case,  if  we 
desire  in  good  faith  to  shorteu  the  trial,  the  only  way  to  accomplish 
that  is  to  give  us  the  time  for  preparation.  Our  witnesses  are  sub- 
pceuaed  from  all  parts  of  the  United  States ;  we  have  to  see  them  after 
they  get  here,  find  out  what  they  know,  what  we  can  prove  by  them, 
and  prepare  memoranda  for  examination  of  witnesses.  Kow  I  believe 
that  if  the  court  will  give  us  sessions  from  twelve  o'clock  till  five,  or 
from  twelve  o'clock  to  four,  even,  and  give  us  the  evening  and  the  morn- 
ing for  preparation,  the  trial  will  be'shortened  rather  than  be  prolonged. 
We  will,  so  far  as  we  can,  accommodate,  on  both  sides,  about  admitting 
facts  that  are  not  disputed ;  but  I  do  appeal  to  Senators,  and  especially 
to  Senators  who  have  been  lawyers,  and  the  Senators  who  being  law- 
yers know  that  there  is  a  little  more  anxiety,  a  little  more  waste,  in  the 
performance  of  the  duty  of  counsel  in  an  important  criminal  case  than 
there  is  in  the  ordinary  routine  of  duty  in  the  Senate,  to  give  us  a  chance 
to  live  through  this  trial  on  our  assurance  that  we  will  in  good  faith  do 
everything  in  our  power  to  make  it  as  brief  as  possible.  But  to  sit  all 
the  afternoon  in  this  heated  Chamber,  and  then  come  back  here  at  night 
and  sit  till  ten  or  eleven  o'clock — and  if  it  is  not  the  purpose  to  sit  as 
late  as  that,  it  is  hardly  worth  while  to  come  back  in  the  evening — will 
just  break  us  down  before  we  get  through  the  trial.  I  am  certain  that 
if  any  one  of  us  get  sick,  this  court,  like  every  other  court,  would  be 
considerate  enough  and  humane  enough  to  adjourn,  until  we  were  well. 
So  that  I  believe  that  economy  of  time — and  I  know  how  important 
that  is  to  the  Senate — will  be  secured  by  giving  us  only  day-sessions. 

Mr.  Whyte.  Mr.  President,  under  the  circumstances  stated  by  the 
counsel  I  will  withdraw  the  order. 

The  President  jpro  tempore.  The  order  is  withdrawn. 

Charles  N.  Yilas  sworn  and  examined. 

« 

By  Mr.  Manager  McMahon  : 

Question.  Are  you  acquainted  with  General  Belknap  ! — Answer.  I  am. 

Q.  Where  do  you  reside  f — A.  In  New  York. 

Q.  What  is  your  occupation  t — ^A.  Cashier  of  the  Fifth  Avenue  Hotel. 

Q.  How  long  have  you  been  in  the  Fifth  Avenue  Hotel  f — ^A.  Nearly 
lour  years. 

Q.  Have  you  been  employed  there  otheI^srise  than  as  cashier  1— A. 
Yes,  sir. 

Q.  Have  you  brought  the  registers  of  the  Fifth  Avenue  Hotel  with 
you  of  certain  dates  specified  t — A.  Yes,  sir ;  I  have. 

Q.  Have  you  brought  with  you  also  the  transient  ledger-book  show- 
ing accounts  of  individuals! — A.  I  have. 

Q.  Does  your  transient  ledger-book  show  the  account  of  each  individ- 
ual who  arrives  by  name  ? — A.  It  does. 
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Mr.  Manager  McMahon.  I  desire  to  state  to  the  Seuate  that  under 
those  specifications  which  we  do  not  sabstautiate  by  an  express  package 
or  a  certificate  of  deposit,  we  propose  to  prove  that  General  Belknap 
was  in  New  York  City  and  that  the  money  was  paid  to  him  there,  with 
one  exception.  (To  the  witness.)  Now  let  us  know  if  General  Belknap 
was  in  New  York  City  on  the  24th  and  25th  of  July,  1871,  at  the  Fifth 
Avenue  Hotel. — A.  Our  books  show  that  General  Belknap  arrived  at 
the  Fifth  Avenue  Hotel  on  the  24th  day  of  July,  1871,  at  breakfast,  and 
left  on  the  26th  of  July  after  dinner. 

Q.  Now  see  whether  you  have  any  record  of  his  being  there  on  the 
13th  of  June,  1872. ; 

Mr.  Black:.  This  is  no  record. 

Mr.  Manager  MoMahon.  This  is  merely  au  abstract  taken  from  the 
books,  which  are  here.    If  you  desire  to  see  them,  you  can  see  them. 

Mr.  Black.  We  do  not  care. 

Mr.  Manager  McMahon.  The  books  are  here,  and  I  have  inspected 
them  myself. 

The  Witness.  I  have  no  recollection  of  General  Belknap  being  there 
on  that  date. 

Q.  (By  Mr.  Manager  McMahon.)  On  the  13th  of  June,  1872  !— A.  No 
record  of  that. 

Q.  Now  take  the  22d  of  November,  1872 !— A.  I  find  that  General 
Belknap  arrived  at  dinner  the  21st  of  November,  1872,  and  left  on  the 
24th  after  dinner. 

Q.  Now  see  whether  you  have  a  record  of  the  16th  of  June,  1873  ! 

Mr.  Cabpenteb.  Was  the  book  kept  by  this  witness  ? 

Mr.  Manager  McMahon.  The  register  is  not  required  to  be  kept  by 
anybody.  General  Belknap's  signature  is  on  the  register.  The  witness 
speaks  now  from  the  register ;  and  the  length  of  time  he  remained  is 
determined  by  the  transient  ledger.  We  have  here  both  the  register 
and  the  transient  ledger.  (To  the  witness.)  The  facts  to  which  I  am 
calling  your  attention  you  have  derived,  have  you  not,  from  the  registier 
which  you  have  here  as  well  as  the  transient  ledger  t 

The  Witness.  Yes,  sir.  The  register  shows  his  arrival,  while  the 
transient  book  shows  the  time  he  remained  at  the  hotel  on  each  occa- 
sion. 

Q.  (By  Mr.  Manager  McMahon.)  Now  turn  to  June  16, 1873,  or  about 
the  16th  of  June,  1873. — A.  General  Belknap  arrived  June  16,  1873,  at 
dinner,  and  left  on  the  18th  after  dinner. 

Mr.  Manager  McMahon.  I  will  say  to  the  gentlemen  here  (as  of  course 
we  do  not  want  any  objection  made  after  the  witness  has  gone)  that  his 
books  are  here,  and  this  transcript  is  made  from  them.  If  you  desire 
the  books,  we  will  bring  them  in  and  let  you  examine  them. 

Mr.  Black.  It  will  he  rather  late  to  make  an  objection  after  you  have 
proved  the  fact  in  this  way  with  our  consent. 

Mr.  Manager  McMahon.  If  you  think  so  we  are  probably  in  accord. 

(To  the  witness.)  When  you  state  in  your  testimony  that  General  Bel- 
knap arrived  on  a  certain  date  and  remained  until  another  time,  you 
mean  that  he  is  charged  on  the  books  with  board  at  the  hotel  from  that 
first  date  to  the  subsequent  date  ¥ — A.  Yes,  sir. 

Q.  (By  Mr.  Manager  McMahon.)  Where  was  General  Belknap  on  the 
15th  and  16th  days  of  August,  1870? — A.  We  have  an  acconiit  with 
General  Belknap  dating  from  the  16th  of  August,  1870,  at  tea  ami  leav- 
ing on  the  16th  of  August  after  breakfast. 

Q.  Now  see  whether  General  Belknap  was  at  the  hotel  about  the  lath 
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(lay  of  September,  1870.— A.  I  am  not  positive  as  to  that  date.     We 
have  an  account  with  him  which  is  closed. 

Q.  Are  you  familiar  with  the  handwriting  of  General  Belknap  ! — A. 
I  am  somewhat. 

Cross-examined  by  Mr.  Cakpentee  : 

Q.  Did  you  keep  either  of  these  books  ? — A.  I  kept  one  of  them  a 
portion  of  the  time ;  not  the  whole  time. 

Q.  Bid  you  keep  the  pay-book! — A.  Yes,  sir;  it  comes  under  the 
cashier's  desk. 

Q.  Are  you  so  familiar  with  the  handwriting  of  General  Belknap  that 
you  could  swear  to  it ! — A.  I  think  I  am. 

Re-examined  by  Mr.  Manager  McMahon: 

Q.  At  the  suggestion  of  Mr.  Lapham  I  wish  to  ask  you  whether  upon 
the  register  General  Belknap's  name  is  entered  in  his  own  handwrit- 
ing ? — A.  In  some  cases  it  is  and  in  some  cases  it  is  not. 

Q.  Bo  you  know  the  handwriting  where  it  is  not  his  f — A.  I  do. 

Q.  Whose  handwriting  was  it! — A.  The  clerk's  handwriting  at  the 
counter  at  the  time  he  arrived. 

William  H.  Babnabd  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  Where  do  you  reside! — Answer.  In  Washington. 

Q.  What  is  your  present  occupation  ! — A.  I  am  clerk  to  the  receiver 
of  the  First  National  Bank  of  Washington. 

Q.  How  long  have  you  been  in  the  employ  of  the  receiver  of  the  First 
National  Bank  of  Washington  ! — A.  Since  the  bank  failed. 

Q.  What  relation  did  you  sustain  to  it  prior  to  its  failure  ? — A.  I  was 
a  clerk  in  the  bank. 

Q.  For  how  many  years  ! — A.  Since  1865. 

Q.  Have  you  the  deposit  tickets  of  the  First  National  Bank  of  Wash- 
ington so  far  as  they  relate  to  General  Belknap  and  during  the  exist- 
ence of  the  bank!— A.  I  have  them  for  1870,  1871,  1872,  and  1873. 

Q.  Break  now  the  package  of  1872,  and  see  if  you  have  a  deposit 
ticket  of  November  27,  1872,  for  $2,574,50.— A.  Yes,  sir ;  82,574.50. 

Q.  Whose  handwriting  is  that  deposit  ticket  in  ! — A.  Mr.  Belknap'^ 
handwriting. 

Q.  State  what  that  little  ticket  is,  and  by  whom  it  is  executed,  and 
for  what  purpose. — A.  A  deposit  ticket  is  a  ticket  that  is  made  out  ou 
making  a  deposit  of  money  in  bank. 

Q.  Bid  your  bank  require  the  depositor  to  make  it  out  in  his  own 
handwriting! — A.  No;  they  did  not  require  it. 

Q.  It  is  done! — A.  Sometimes  it  is  done  in  that  way  and  sometimes 
the  clerk  at  the  counter  does  it. 

Q.  Let  me  have  that  ticket.  [The  witness  handed  the  ticket  to  the 
manager.] 

Mr.  Manager  McMahon.  We  offer  this  little  paper  in  evidence.  I 
will  read  it  so  that  the  Senate  may  all  hear  it : 

Deposited  with  the  First  National  Bank  by  Wm.  W.  Belknap,  Nov.  27,  1$72  : 

U. S. bank-notes 8l,4(iO  00 

Checks  as  follows ],1]4  5G 


2,  574  56 

Mr.  Edmunds.  In  whose  handwriting  did  the  witness  say  that  was? 
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Mr.  Manager  McMahon.  He  said  that  was  iu  General  Belknap's 
handwriting.    Is  not  that  so,  Mr.  Barnard  t 

The  Witness.  Yes,  sir. 

[The  ticket  was  handed  to  the  coansel  for  the  defense,  examined  by 
them,  and  returned  to  the  managers.] 

Q.  (By  Mr.  McMahon.)  Into  whose  account  would  that  money  and 
those  checks  that  were  deposited  pass  f 

A.  Pass  into  the  account  of  General  Belknap. 

Q.  Did  it  pass  into  his  account  ? — A.  Yes,  sir. 

Q.  His  private  account! — A.  Yes,  sir. 

Q.  State  how  you  discovered  this  ticket. — A.  I  found  it  in  the  files  of 
the  bank. 

Q.  What  led  you  to  look  for  this  ticket!  State  whether  prior  to  look- 
ing for  this  ticket  you  examined  his  account. — A.  I  examined  the  ac- 
count on  the  ledger. 

Q.  Have  you  a  copy  of  his  ledger  account  with  youT — A.  No,  sir;  I 
have  not. 

Q.  Have  you  the  original  ledger  at  the  office  ! — A,  Yes,  sir. 

Mr.  Manager  McMahon.  Shall  we  produce  it,  gentlemen! 

Mr.  Cabpenter.  No  ;  make  out  a  statement,  and,  if  you  prove  it  to 
be  correct,  it  will  be  all  right. 

Mr.  Manager  McMahon.  I  have  a  certified  copy,  I  think.  (To  the 
witness.)    Now  turn  to  the  date  of  19th  of  June,  1873. 

The  Witness.  Fifteen  hundred  dollars  was  deposited  June  19, 1873. 

Q.  (By  Mr.  Manager  McIMahon.)  Bead  it  out. 

A.  "Deposited  with  the  First  National  Bank  by  Wm.  W.  Belknap, 
June  19,  '73,  U.  S.  bank-notes,  1,500.^ 

Q.  In  that  connection  explain  to  the  court  if  a  man  deposits  a  check 
and  deposits  money  or  drafts  how  they  are  separated  and  divided  on 
the  ticket. — A.  It  is  printed  on  it  "U.  S.  notes,''  and  opposite  that  is  car- 
ried out  the  amount,  *' $1,500."  Below  that  is  "Checks,  as  follows," 
and  the  checks  are  scheduled  below  that. 

Q.  In  whose  handwriting  is  that  deposit  ticket? — A.  Mr.  Belknap's 
handwriting,  I  should  say. 

Q.  Did  that  money  pass  into  his  individual  account  in  the  bank! — A. 
Yes,  sir. 

Q.  Now,  tiike  the  year  1872  again.  Was  there  a  dc'posit  on  the  20th 
of  January',  1872,  of  $1,732!— A.  I  have  the  ticket. 

Dcposite'l  with  the  First  National  Dauk 
By  Win.  W.  Belknap, 
Jan'j20,  1-72. 


Dollars. 


U.  S.  and  bank-notes 
Checks  as  follows : 


^i,r>oo 

25 
7 


Cents, 


1,732 


87 
b7 


Q.  Look  at  tliis  certificate  of  deposit,  [handing  the  witness  the  certi- 
ficate of  deposit  for  $1,500,  Ko.  783,  and  dated  January  15, 1872,  pro- 
daced  by  Kichard  King,]  and  see  whether  that  passed  through  your 
bank. — A.  Yes,  sir;  that  evidently  passed  through  the  First  National 
Bank  of  Washington. 

Q.  Did  that  pass  to  the  credit  of  General  Belknap  on  the  books  of  the 
bank! — A.  I  cannot  say  that  without  examining. 
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Q.  Have  you  the  "  records  of  drafts  mailed  ? " — A.  Yes,  sir. 

Q.  Is  that  here  ! — A.  Yes,  sir. 

Q.  Will  that  show  ! — A.  That  will  show  if  the  drait  was  deposited  by 
him. 

Q.  If  this  draft  or  certificate  was  passed  to  his  credit,  will  it  not  show 
that  factf — A.  It  will  not  show  it  passed  to  his  credit. 

Mr.  Manager  McMahon.  What  we  want  to  show  is  that  it  passed 
into  Belknap's  individual  account. 

Mr.  Cabpenter.  It  is  not  worth  while  going  into  that;  we  have 
admitted  that  those  certificates  were  drawn. 

Mr.  Manager  McMahon.  Very  well ;  we  need  not  go  any  further  into 
that  matter,  then.  (To  the  witness.)  Now  look  at  your  "record  of 
drafts  mailed,''  and  see  upon  what|date  this  fifteen-hundred-dollar  certi- 
ficate or  draft  upon  Xew  York  passed  through  your  bank,  and  see 
whether  it  corresponds  with  the  date  of  the  deposit  of  fifteen  hundred- 
dollar  check  to  which  you  have  testified. 

A.  There  is  a  record  of  drafts  mailed 

Q.  (By  Mr.  Carpenter.)  Did  you  keep  that  book  yourself  ?— A.  No, 
sir. 

Q.  Do  you  know  anything  of  your  own  knowledge  about  the  entries 
in  it! — A.  I  do  not  understand  the  question. 

Mr.  Manager  McMahon.  It  is  not  in  his  handwriting,  I  admit,  but 
we  can  easily  get  the  witness  to  state  in  whose  handwriting  it  is. 

Mr.  Carpenter.  These  are  the  things  we  have  admitted  three  or 
four  times.  If  you  will  not  take  our  word  and  must  have  proof,  yon 
had  better  have  legal  proof. 

Mr.  Manager  McMahon.  We  will  take  your  word  now,  you  having 
given  it  a  second  time. 

Mr.  Carpenter.  We  admit  those  entries  as  stated  in  the  book. 

Mr.  Manager  McMahon.  What  we  wanted  to  prove  by  him  particu- 
larly now  was  that  the  deposit  of  $1,500  of  the  29th  of  January  was  the 
proceeds  of  the  certificate  of  deposit  which  was  this  day  mailed  to  New 
York. 

Mr.  Carpenter.  That  we  should  like  to  have  proved,  because  we  do 
not  understand  that  to  be  the  fact. 

Mr.  Manager  McMahon.  It  is  the  fact  unquestionably.  (To  the  wit- 
ness.) Look  at  the  handwriting  there  on  the  •*  record  of  drafts  mailed," 
and  tell  me  in  whose  handwriting  that  book  is  kept. 

A.  I  do  not  know  this  handwriting.  I  can  ascertain.  The  handwrit- 
ing on  the  page  before  is  my  own. 

Mr;  Manager  McMahon.  It  is  the  same  draft.  We  only  want  to 
connect  it,  because  two  weeks  subsequently  it  was  deposited  to  Belknap's 
credit.    We  have  no  more  questions  to  ask  this  witness  no\v: 

Mr.  Carpenter.  We  have  none. 

Charles  F.  Emert  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  Where  do  you  reside  ? — Answer  at  Maroa,  Illinois. 

Q.  What  is  your  occupation  t — A.  A  banker. 

Q.  Do  you  invest  money  for  people! — A.  I  do. 

Q.  State  whether  this  certificate  ever  passed  through  your  hands; 
look  at  it.  [Exhibiting  to  the  witness  certificate  No.  748  for  $1,500, 
dated  November  10, 1871,  produced  by  Richard  King.]— A.  Yes, sir;  it 
did. 

Q.  From  whom  did  you  receive  this  certificate  of  deposit  for  $1,500?— 
A.  From  W.  W.  Belknap. 
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Q.  What  instructions  accompanied  it,if  any  ? — A.  I  was  instructed  to 
invest  it  for  bim  in  a  real-estate  mortgage. 
Q.  Did  you  do  sot — A.  I  did. 

Q.  How  much ;  $1,500 1 — A.  Fifteen  hundred  dollars. 
Q.  To  whom  did  you  make  the  note  payable  t — A.  To  W.  W.  Belknap. 
Q.  You  transmitted  the  note  and  mortgage  to  bim  t — A.  Yes,  sir. 

Gross-examined  by  Mr.  Gabpenteb  : 

Q.  Has  that  money  been  paid  t — A.  It  has  not  been. 

Q.  What  has  been  done  with  that  investment  Y — A.  The  money  was 
invested  for  three  years,  and  at  the  end  of  three  years  the  paity 
borrowing  the  money  desired  to  keep  it  three  years  longer.  The  note 
and  papers  were  returned  to  me  fh)m  General  Belknap  with  an  indorse- 
ment to  Mrs.  A.  T.  Belknap,  I  think,  and  I  reinvested  the  money  for 
three  years  longer  for  Mrs.  A.  T.  Belknap,  and  the  party  now  has  the 
money. 

Q.  Was  not  that  assignmient  made  to  the  name  of  "A.  T.  Bower,"  in- 
stead of  " Mrs.  A.  T.  Belknap F — A.  I  think  not,  but  I  am  not  certain; 
my  impression  is  not. 

Q.  Try  to  think  of  the  time;  and  when  we  show  when  the  marriage 
took  place  that  may  settle  the  fact.  Try  to  think  of  the  time  the 
assignment  was  made. — A.  The  date  of  the  loan  was  the  21st  of  Decem- 
ber, 1871.    The  loan  was  made  for  three  years  from  that  time. 

Q.  Now,  the  question  is  whether  that  assignment  was  not  made  before 
the  termination  of  the  three  years. — A.  I  have  no  knowledge  of  when 
that  assignment  was  made.  I  did  not  see  the  notes  until  nearly  three 
years  after  I  made  that  loan. 

Q.  When  the  notes  were  returned  to  you  was  the  loan  then  due  !  Had 
the  three  years  expired  t — A.  The  three  years  had  expired  when  the  note 
was  returned  to  me  with  instructions  to  make  a  reloan  for  Mrs.  A.T.  Bel- 
knap, if  I  remember  rightly,  but  still  1  am  not  certain  of  that  fact. 

Q.  Yon  stated  the  date  of  the  first  loan  ;  then,  of  course,  it  matured 
in  three  years  after  that  t — A  Yes,  sir. 

Q.  The  loan  stands  to-day  in  the  name  of  Mrs.  Belknap  ! — A.  Yes, 
sir. 

Q.  Renewed  f — A.  Yes,  sir, 

Q.  Having  how  much  time  to  runt — A.  It  was  renewed  for  three 
years  from  the  21st  day  of  December,  1874,  making  it  come  due  ift  1877. 

Be-examined  by  Mr.  Manager  McMahon: 

Q.  To  whom  was  the  interest  sent  during  the  first  three  years  of  this 
investment!    You  collected  the  interest,  did  you  not  ? — A.  Yes,  sir. 

Q.  To  whom  did  you  send  that  interest  ? — A.  I  sent  it  a  part  of  the 
time  to  W.  W.  Belknap.  I  am  not  confident  whether  it  was  sent  all  the 
time  during  those  three  years  to  Mr.  Belknap  or  not. 

Kecross-examined  by  Mr.  Caepentee  : 

Q.  Have  you  collected  interest  since  the  reloan  ! — A.  Yes,  sir. 

Q.  To  whom  have  you  remitted  thatf — A.  To  Mrs.  Belknap.  I  have 
remitted  a  draft  to  W.  W.  Belknap  payable  to  the  order  of  Mrs.  Belknap. 

Q.  (By  Mr.  Weight.)  Was  this  second  arrangement  after  the  matu- 
rity of  the  first  note  f — A.  Yes,  sir. 

Q.  Do  you  know  how  long  afterward! — A.  The  loan  matured  in 
three  years.  I  loaned  this  money  upon  a  mortgage  for  three  years'  time. 
When  the  three  years  expired  I  reloaned  the  money  for  three  years 
longer. 

Mr.  Caepentee.  In  the  name  of  Mrs.  HelkTinn. 
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(By  Mr.  Wright:) 

Q.  How  long  after  the  first  note  matured  was  the  second  arrangement 
made  f — A.  It  was  really  made  before  the  maturity  of  the  note.  In  re- 
newing these  real-estate  mortgages  there  is  no  change  made  except  in 
taking  new  interest  notes;  the  old  mortgage  stands  good  until  it  is  paid. 
I  take  new  interest  notes,  and  I  frequently  take  these  notes  a  week,  or 
two  weeks,  or  three  weeks  before  the  loan  matures;  and  my  impression 
is  that  the  date  of  the  new  papers  or  the  new  notes  was  upon  the  exact 
day  that  the  old  loan  matured,  the  21st  day  of  December,  1874. 

Q.  The  inquiry  I  made  is  as  to  when  you  had  instructions  to  make 
the  change,  whether  before  or  after  the  maturity  of  the  first  loan  ! — A. 
It  was  some  time  before. 

Ee-examined  by  Mr.  Manager  McMahon  : 

Q.  Does  the  old  mortgage  still  stand  in  the  name  of  W.  W.  Bel- 
knap ? — A.  The  theory  of  these  mortgages 

Q.  I  want  the  fact — A.  I  will  tell  you  the  fact.  They  are  made  in 
the  name  of  W.  W.  Belknap.  The  moment  W.  W.  Belknap  indorses 
those  no^es  it  carries  the  mortgage  with  it  to  whoever  he  indorses  it  to, 
and  the  new  interest-notes  are  made  a  renewal  of  the  old  note,  and 
they  read  in  the  note  that  a  certain  new  loan  was  made  upon  such  a 
date  paj^able  to  W.  W.  Belknap,  and  by  him  indorsed  to  so  and  so,  and 
the  new  notes  read  "  due  in  six  months  after  date"  or  '*  due  upon  such 
a,  date  so  many  dollars,''  payable  to  the  order  of  the  party  then  owning 
the  note. 

Q.  The  question  now  is,  is  there  any  new  note  or  new  mortgage  exe- 
cuted ? — A.  There  was  no  new  mortgage,  but  new  interest-notes  were 
executed. 

Q.  Few  notes  for  the  principal,  for  th^  $1,500  ? — A.  There  was  no 
new  note  issued  for  the  principal. 

Q.  Simply  new  interest-notes  t — A.  Simply  new  interest-notes. 

Q.  And  the  old  mortgage  and  the  old  notes  stand  f — A.  Yes,  sir ;  the 
old  notes  and  the  old  mortgage  stand. 

Q.  You  sent  them  here  to  Washington  ! — A.  Ko. 

Q.  How  did  I  understand  you  to  say  you  have  been  sending  this  in- 
terest since  the  change  of  the  investment ;  in  what  shape  ? — A.  I  have 
been  sending  it  in  a  draft  payable  to  the  order  of  Mrs.  A.  T.  Belknap. 

Q.  Sent  to  whom  ! — A.  Sent  to  General  Belknap. 

Recross-examined  by  Mr.  Carpenter  : 

Q.  Was  Mr.  Belknap's  assignment  upon  the  papers  when  they  were 
sent  to  you  the  last  time! — A.  The  principal  not^  f 

Q.  Yes. — A.  It  was. 

Q.  Can  you  not  recollect  whether  that  assignment  read  to  Mrs.  Bel- 
knap or  to  Mrs.  Bower! — A.  No,  sir ;  I  cannot. 

Q.  When  did  it  mature! — A.  It  matured  on  the  21st  day  of  Decem- 
ber, 1874. 

E.  D.  TowNSEND  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  General,  is  Fort  Sill  one  of  the  military  posts  of  the  United 
States  ! — Answer.  It  is. 

Mr.  Manager  McMahon.  I  oflPer  now  in  evidence  a  certified  copy  of 
the  appointment  at  Fort  Sill,  addressed  to  John  S.  Evans.  I  ask  the 
Secretary  to  read  it. 
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"She  Chief  Clerk  read  as  follows : 

,  War  Department, 

IVashington  City,  October  10,  J  870. 

Sir  :  Under  the  provisions  of  section  22  of  the  act  of  July  15,  1870,  you  are  hereby  ap- 
(K)inted  a  post-trader  at  Fort  Sill,  Indian  Territory,  and  will  be  required  to  assume  your  du- 
ties as  such  within  niuety  days  from  the  date  of  this  appointment.  You  will  please  report 
to  this  Department  through  the  Adjutant*Generars  Office  your  acceptance  or  non-acceptance 
of  this  appointment. 

WM.  W.  BELKNAP, 

Secrttary  of  IVar. 
Mr.  John  8.  Evans, 
Care  of  C.  P.  Marsli,  Esq.,  51  West  Thirty -fifth  street,  New  York  City. 

Q.  (By  Mr.  Manager  McMahon.)  How  long  have  you  been  Adjutant- 
GeneraH — A.  I  have  been  in  charge  of  the  department  since  March, 
1863,  holding  the  commission  of  Adjutant-General  since  Februarv, 
1860. 

Q.  Who  was  acting  and  actually  Secretary  of  War  from,  say,  July  1, 
1870,  up  to  last  March  ! — A.  General  William  W.  Belknap,  about  those 
dates. 

Mr.  Manager  McMahon.  We  oflfer  these  commissions,  certified  copies. 
There  will  be  no  objection  to  them. 

Mr.  Carpenter.  Let  the  Clerk  read  them,  so  that  they  may  go  into 
the  record.    We  want  everything  printed  that  is  put  in  evidence. 

The  Chief  Clerk  read  as  follows  : 

United  States  of  A.m  erica,  Department  op  State. 

To  alt  to  iDhom  these  presents  shall  come,  greeting : 

I  certify  that  the  docnment  hereanto  annexed  is  a  true  copy  from  the  record  in  this  De- 
partment of  a  commission  appointing  William  W.  Belknap  to  be  Secretary  of  the  Depart- 
ment of  War. 

In  testimony  whereof  I,  Hamilton  Fish,  Secretary  of  State  of  the  United  States,  have 
hereanto  subscribed  myname  and  caused  the  seal  of  the  Department  of  State  to  be  aflEized. 

Done  at  the  city  of  Washington  this  2Gth  day  of  Anril,  A.  D.  1876,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundreath. 

[SEAL.]  HAMILTON  FISH. 

Ulysses  S.  Grant,  President  of  the  United  States  of  America. 

To  all  who  shall  see  these  presents^  greeting  : 

Know  re,  that  reposing  special  trust  and  confidence  in  the  patriotism,  integrity,  and  abil- 
ities of  William  W.  Belknap,  ot  Iowa,  I  do  appoint  him  to  be  Secretary  for  the  Department 
of  War,  and  do  authorise  and  empower  him  to  execute  and  fulfill  the  duties  of  that  office 
<^ccording  to  law,  and  to  have  and  to  hold  the  said  office,  with  all  the  powers,  privileges,  and 
emoluments  to  the  same  of  right  appertaining,  unto  him,  the  said  William  W.  Belknap, 
^antil  the  end  of  the  next  session  of  the  Senate  of  the  United  States,  and  no  longer,  subject 
<-o  the  conditions  prescribed  by  law. 
,^^In  testimony  wnereof  I  have  caused  these  letters  to  bo  made  patent  and  the  seal  of  the 
^Jnited  States  to  be  hereanto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  25th  day  of  October,  in  the  year  of 
P — r  a  1    ouf  Lord,  1869,  and  of  the  Independence  of  the  United  States  of  America  the  ninety- 

^ ^^'^    fourth. 

U.  S.  GRANT. 
By  the  President : 

Hamilton  Fish, 

Secretary  of  State. 

United  States  op  America,  Department  op  State. 

^ill  to  whom  these  presents  shall  come,  gruting  : 

j^^     certify  that  the  document  hereunto  annexed  is  a  true  copy  from  the  record  in  this  De- 
^T'^.inent  of  a  commission  appomting  William  W.  Belknap  to  be  Secretary  of  the  Depart- 

r^^^t  of  War. 
v^;    ^^1  testimony  whereof  I,  Hamilton  Fish,  Secretary  of  State  of  the  United  States,  have 
^^^wnto  subscribed  my  name  an  J  caused  the  seal  of  the  Department  of  State  to  be  affixed. 
'^^tj^  at  the  city  of  Washington  ♦Jiis  VCth  day  of  April,  A.  D.  1H76,  and  of  the  Independ- 
»*Kee  of  jkg  TTnited  btales  of  America  ihc  one  hundrvlth. 
/»i5:,^Lj  HAMILTON  FISH. 
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Ulysses  S.  Grant,  President  of  the  United  States  of  America. 

To  all  who  shall  see  these  presents^  greeting : 

Knowve,  that  reposing  special  trust  and  confidence  in*  the  patriotism,  integnritj,  and  abil- 
ities of  William  W.  Belknap,  of  Iowa,  I  have  nominated,  and  by  and  with  the  advice  and 
consent  of  the  Senate  do  appoint,  him  to  be  Secretary  for  the  Department  of  War,  and  do 
authorize  and  empower  him  to  execute  and  fulfill  the  duties  of  that  oflSce  according:  to  law, 
and  to  have  and  to  hold  the  said  ofSce,  with  all  thepowers,  privileges,  and  emoluments  to 
the  same  of  right  appertaining,  unto  him,  the  said  William  W.  BeHmap,  sul)iect  to  the  con- 
ditions prescribed  by  law 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand,  at  the  city  of  Washington,  the  8th  day  of  Dec.,  in  the  year  of 
r,  -  1  our  Lord  1869,  and  of  the  Independence  of  the  U.  S.  of  America  the  ninety- 
*-'"  ^*J    fourth. 

U.  S.  GRANT. 

By  the  President : 

Hamilton  Fish, 

Secretary  of  State, 


United  States  of  America,  Department  op  State. 

To  all  to  tohom  these  presents  shall  come^  greeting : 

1  certify  that  the  document  hereunto  annexed  is  a  true  copy  from  the  record  in  this  De- 
partment of  a  commission  appointing  William  W.  Belknap  to  be  Secretary  of  the  Depart- 
ment of  War. 

In  testimony  whereof  I,  Hamilton  Fish.  Secretary  of  State  of  the  United  States,  have 
hereunto  subscribed  my  name  and  caused  the  seal  of  the  Department  of  State  to  be  affixed. 

Done  at  the  city  of  Washington  this  26th  day  of  April,  A.  D.  1876,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  ono>hundreath. 

[seal.]  HAMILTON  FISH. 

Ulysses  S.  Grant,  President  of  the  United  States  of  America. 

To  all  who  shall  su  these  presents ^  greeting : 

Know  ye,  that  reposing  special  trust  and  confidence  in  the  patriotism,  integrity,  and  abil- 
ities of  Wm.  W.  Belknap,  ef  Iowa,  I  have  nominated,  and  by  and  with  the  advice  and  con- 
sent of  the  Senate  do  appoint,  him  to  be  Secretary  for  the  Depaitment  of  War,  and  do  au- 
thorize him  to  execute  and  fulffil  the  duties  of  that  office  according  to  law,  and  to  have  and 
to  hold  the  said  office,  with  all  thepowers,  privileges,  and  emoluments  to  the  same  of  right 
appertaining  unto  him,  the  said  Wm.  W.  Belknap,  subject  to  the  conditions  prescribed  l>y 
law. 

In  testimony  whereof  I  have  caused  these  letters  to  be  made  patent  and  the  seal  of  the 
United  States  to  be  hereunto  affixed. 

Given  under  my  hand  at  the  city  of  Washington,  the  17th  day  of  March,  in  the  year  of 
PI  our  Lord  1873,  and  of  the  Independence  of  the  United  States  of  America  the  ninety- 
L*"  ^-J    seventh. 

U.  8.  GRANT. 

By  the  President : 

Hamilton  Fish, 

Secretary  of  State, 

Mr.  Carpenter,  (to  Mr.  Manager  McMahon.)  Do  you  rely  upon  all 
those  commissions  as  evidence  of  character  f 

Mr.  Manager  McMahon.  As  evidence  of  confidence.  I  presume 
they  express  confidence. 

Q.  (To  the  witness.)  Have  you  the  original  papers  relating  to  the 
appointment  of  a  pos^trader  at  Fort  Sill  and  the  management  of  that 
place  Y — A.  Yes,  sir  ;  all  that  are  on  file. 

Q.  Have  yon  the  application  of  Mr.  Marsh  dated  the  16th  day  of  Au- 
gust, 1870  ! — A.  I  have.    [Producing  letter.] 

Mr.  Manager  MoMahon.  Hand  it  to  the  Secretary  and  let  him  read  it, 
if  you  please. 

The  Chief  Clerk  read  as  follows : 

Ko.  51  Wc^  Thirty-fifth  Street, 

Tuesday,  I6th  August,  1870. 

My  Dear  Sir  :  Yon  will  remember  my  application  to  jon  in  Washington  a  few  days 
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since  for  an  Indian  tradership.  Following  your  suggestion  I  wrote  to  a  friend  in  Kansas 
and  yesterday  received  a  reply.  My  friend  advises  me  to  apply  for  Fort  Sill  and  Camp  Sup- 
ply. He  says  also  that  he  is  informed  that  the  latter  post  is  to  be  abandoned  and  the  sup- 
plies concentrated  at  Fort  Sill,  but  that  you  will  know  the  facts  in  regard  to  this  rumor — if 
true  it  will  only  be  worth  while  to  apply  for  the  fort.  This  post  was  not  mentioned  by  you 
its  among  those  already  promised,  and  I  venture  to  hope  has  not  been. 

I  write  to  you  at  once,  so  that  in  case  it  is  yet  free  my  application  may  be  filed. 

I  shall  send  to  Ohio  immediately  for  the  recommendations  of  Senator  Sherman  and  Rep- 
vesentative  Stevenson,  which  I  can  secure  without  trouble,  and  as  soon  as  received  will  send 
a  formal  application. 

Please  reserve  the  two  posts  if  possible. 
I  am,  very  truly,  your  obedient  servant, 

C  P.  MARSH. 

General  W.  W.  Belknap. 

P.  S. — If  these  posts  have  been  promised,  I  shall  be  much  obliged  if  you  will  inform  me 
«t  your  earliest  convenience. 

Q.  (By  Mr.  Manager  MgMahon.)  Have  you  the  recommendatioos  ac- 
companying that  application  ? — A.  [Prodacing  paper. J  I  have  one  signed 
by  Hon.  Job  E.  Stevenson,  member  of  Congress. 

Mr.  Manager  MoMahon.  Please  hand  that  to  the  Secretary  and  let 
him  read  it. 

The  Chief  Clerk  read  as  follows : 

TiLDEN,  Stevenson  &,  Goodman, 
Attorneys  and  Counselors  at  Law, 

Cincinnati,  November  2,  1870. 

Dear  Sir  :  I  have  pleasure  in  recommending  Mr.  Caleb  P.  Marsh  for  appointment  as 
post-trader  in  the  Indian  country.  He  is  an  old  citizen,  well  qualified,  and  a  sound  repub- 
lican. 

Yours,  truly, 

JOB  E.  STEVENSON,  M,  C. 
Hon.  W.  W.  Belknap, 

Secretary  of  War. 

Mr.  Manager  MoMahon.  We  desire  to  know  if  that  is  the  only  recom- 
mendation filed  by  Mr.  Marsh  f 

Mr.  Gabpenteb.  That  was  the  only  one. 

Mr.  Manager  MgMahon.  That  is  understood,  then. 

The  Witness.  It  is  the  only  one  I  find. 

Q.  (By  Mr.  Manager  MoMahon.)  Kow  tnm  to  the  application  of  John 
8.  Evans. — A.  [Prodacing  paper.]  I  have  one  from  John  8.  Evans  to 
Major-General  Grierson  dated  June  24, 1870,  with  inclosnres  from  offi- 
cers, recommending  him. 

Mr.  Manager  MoMahon.  Please  hand  that  paper  to  the  Secretary  and 
let  him  read  it. 

The  Witness.  1  have  also  another  one  dated  August  18, 1870,  fl'om 
Mr.  Evans. 

The  Chief  Clerk  read  as  follows : 

Fort  Sill,  Indian  Territory,  June  24,  1870. 

General  :  I  respectfully  submit  the  inclosed  recommendation  of  the  officers  of  the  gar- 
rison for  mj  appointment  to  the  position  of  post-trader,  as  provided  for  in  section  22  of  the 
bill  for  the  re-organization  of  the  Army  that  has  recently  passed  Congress. 

Believing  my  interests  to  be  secure  for  some  time  in  the  future,  I  nave,  under  the  privi- 
leges granted  by  original  permit  from  General  Sheridan  and  a  recent  approval  of  the  same 
by  the  succeeding  department  commander,  made  extensive  improvements  and  large  invest- 
ments at  this  post,  in  view  of  which  fact  I  take  the  liberty  of  urging  my  claim  to  the  ap- 
pointment under  the  existing  law  relating  to  post-traders ;  and  should  this  application  meet 
your  favorable  consideration,  would  respectfully  request  your  approval  and  recommendation 
to  the  proper  authority  for  said  appointment. 

I  am,  general,  very  respectfully,  your  obedient  servant, 

JOHN  S.  EVANS. 
Brevet  Major-General  B.  H.  Grierson, 

Colonel  Tenth  Cavalry ,  Commanding  Post, 
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[Indorsement.] 

Headquarters,  Fort  Sill,  Indian  Territory, 

Fort  Sill,  Indian  Territory,  June  25,  1^70. 

The  witliin  application  of  Mr.  John  S.  Evans  for  the  position  of  post-trader  at  this  point 
under  the  provisions  of  the  tweuty-second  section  of  the  new  Army  bill  is  hereby  approved. 

Mr.  Evans  is  gentlemanly,  obliging,  generous  in  his  dealings,  and  a  universal  favorite,  and 
is  every  way  well  fitted  for  the  position.  He  has  expended  a  much  larger  amount  of  money 
in  improvements  than  both  the  other  traders,  and  he  has  constantly  kept  on  hand  a  very 
extensive  assortment  of  goods,  the  only  stock  suited  to  the  wants  of  officers  and  soldiers  of 
the  garrison. 

In  case  there  should  be  but  one  trader  allowed  at  this  post,  in  my  judgiiient  he  is  much 
better  entitled  to  the  position  than  any  one  else,  as  he  attends  strictly  ana  personally  to  his 
business.  Neither  of  the  other  traders  (E.  H.  Durfee  and  J.  C.  Dent)  have  ever  been  here, 
they  being  represented  by  agents.  In  view  of  these  facts,  in  consideration  of  the  interests 
of  the  troops,  and  in  justice  to  Mr.  Evans,  I  urgently  recommend  to  the  Secretary  of  War 
or  to  the  competent  authority  his  appointment. 

B.  H.  GRIERSON. 
Qflonel  Tenth  Cavalry,  Brevet  Major^Ganeral  U,  S,  A .,  Commanding  Post, 

Q.  (By  Mr.  Manager  McMahon.)  Did  another  inclosure  accompany 
that,  a  recommendation  of  the  officers  stationed  at  Fort  Sill  ?— A.  It  did. 
I  handed  it  to  the  Secretary. 

Mr.  Manager  McMahon,  (to  the  Secretary.)  Read  that  next  recom- 
mendation. 

The  Chief  Clerk  read  as  follows : 

Fort  Sii.l,  Indian  Territory, ,  1870. 

To  the  Hon.  Secretary  of  War, 

iVashington,  D,  C. : 
We,  the  undersiii^ned,  oflGicers  of  the  Army  at  this  post,  would  most  respectfully  recom- 
mend Messrs.  John  S.  Evans  and  John  I.  Fisher,  the  present  post-traders  (under  the  firm- 
name  of  J.  S.  Evans  &  Co.)  at  this  post,  for  the  position  of  post-traders  under  the  new  act. 
Being  personally  acquainted  with  these  gentlemen,  we  cheerfully  recommend  them  to 
your  consideration,  and  know  them  to  be  in  every  way  worthy  of  the  position. 
Very  respectfully, 

W.  W.  SANDERS, 

Captain  and  Brevet  Colonel,  U,  S,  A. 
ORLANDO  H.  MOORE, 
Brevet  Lieutenant-Colonel  and  Captain  Sixth  Infantry, 
JAMES  POWELL, 

Captain  Sixth  Infantry,  U,  S.  A. 
W.  H.  FORWOOD, 
Aisistant  Surgeon,  V,  S,  A.,  Post  Surgeon, 
J.  T.  MORRISON. 

First  Lieutenant  Tenth  Cavalry, 
R.  H.  DAY, 

First  Lieutenant  Sixth  Infantry. 
D.  S.  CRAFT. 
Second  Lieutenant  Sixth  Infantry,  Brevet  Captain,  U,  8,  A, 

S.  P.  JOCELYN. 

First  Lieutenant  Sixth  Infantry, 
A.  MACOMB  WESTERVILLE. 

Second  Lieutenant  Sixth  Infantry, 
GEO.  P.  SHERWOOD, 

First  Lieutenant  ISixth  Infantry, 
WM.  R.  HARMON, 

Second  Lieutenant  Tenth  Cavalry, 
R.  H.  McKAY, 

Acting  Assistant  Surgeon,  V,  S,  A. 
J.  WILL  MYERS, 
Second  Lieutenant  Tenth  United  States  Cavalry, 
H.  S.  I^ILBOURNE, 

Acting  Assistant  Surgeon,  V,S,A. 
WM.  E.  DOYLE, 

Second  Lieutenant  Tenth  Cavalry, 
ROBERT  GRAY, 

Captain  Tenth  Cavalry. 
.  GEO.  ROBINSON, 

Captain  Tenth  United  States  Cavalry, 
A.  F.  ROCKWELL, 
Drccet  Litutenant- Colonel  and  Astisttint  Quartermaster,  U,  S.  A, 
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Mr.  CoNKLiNG.  Were  these  officers  at  Fort  Sill  at  the  timet 
Mr.  Manager  MgMahon.  That  is  our  anderstanding.    We  may  be  in- 
correct about  it. 
See  if  tbere  is  not  a  mark  across  the  face  of  the  paper. 
The  Chief  Clerk.  It  is  marked  on  face : 

Approved :  B.  H.  Qrieraoo,  colonel  ftsd  brevet  major-general  U.  S.  Army,  commanding 
poet. 

Q.  (By  Mr.  Manager  MgMahon.)  I  should  like  to  know  if  that  paper 
contains  anything  on  it  showing  the  date  it  was  filed  at  Washington! — 
A.  It  is  marked,  <«  Received  at  Adjutant-General's  Office  July  25, 1870.'' 

Q.  That  indicates  that  it  was  on  file  in  the  Department  after  the  25th 
of  July,  1870  !— A.  Yes,  sir. 

Q.  How  soon  was  it  oommnnicated  through  your  office  to  the  Secre- 
tarv  of  War  Y — A.  That  does  not  appear. 

Q.  Did  the  application  of  Mr.  Marsh  pass  through  your  office  to  the 
Adjat»nt-€reneraUor  did  it  go  directly  to  the  Secretary  of  WarY — A.  It 
went  dnectly  to  the  Secretary  of  War.  It  is  addressed  to  him,  if  I  re- 
member aright. 

Q.  Look  at  the  application  of  0.  P.  Marsh  and  see  when  it  did  pass 
through  your  office  for  the  first  time. — ^A.  I  believe  you  have  it.  The 
original  passed  out  of  my  hands  a  moment  ago. 

Mr.  Manage  Lynds.  Here  is  the  original  [Handing  paper  to  wit- 
ness.] 

The  Witness,  [examining  paper.]  There  are  two  dates  of  receipt 
marked  on  the  original  application  of  Mr.  Marsh.  One,  I  think,  is  in 
the  handwriting  of  the  Secretary  of  War,  ^^  Beceived  August  16, 1870 ;  ^ 
and  the  other  one  is,  ^<  Beceived,  Adjutant  General's  Office,  September 
23,  1870." 

Q.  [By  Mr.  Manager  MgMahon.]  See  if  you  have  a  letter  there  from 
John  S.  Evans,  of  Uie  date  of  August  18, 1870,  from  Philadelphia.— A. 
fPro-ducing  paper.]  Here  it  is. 

Q.  To  whom  is  it  addressed  Y — ^A.  It  is  addressed  at  the  bottom  <<  To 
tiie  honorable  the  Secretary  of  War  United  States,  Washington,  D.  C." 

Q.  Is  there  any  indorsement  on  it  showing  the  date  when  it  was  re- 
ceived by  the  Secretary  of  WarY — A.  No,  sir;  it  was  an  inclosure  in 
another  letter. 

Q.  At  what  time  was  it  received  in  your  office  Y — A.  September  23, 
1870. 

Mr.  Manager  McMahon.  Let  the  Secretary  read  that  letter,  if  you 
please. 

Mr.  Cabpenteb.  That  will  not  do.  Is  Evans's  letter  evidence  against 
usY 

Mr.  Manager  MoMahon.  It  was  addressed  to  the  Secretary  of  War. 

Mr.  Cabpenteb.  Does  that  make  it  evidence  Y 

Mr.  Manager  MgMahon.  It  is  an  application  for  a  post-tradership  at 
Fort  SilL 

Mr.  Cabpenteb.  I  should  hate  to  be  tried  by  every  letter  which  I 
have  received. 

Mr.  Manager  MgMahon.  Yon  would  not  need  to  be  tried  if  you  had 
been  behaving  right  after  the  letter  was  received ;  but  if  a  man  does  not 
behave  himself  the  case  is  different. 

Mr.  Cabpenteb.  Let  me  see  what  it  is,  [examining  paper.]  Very 
well. 

Mr.  Manager  MgMahon.  Read  this  letter,  Mr.  Secretary. 

40  B 
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The  Chief  Clerk  read  a«  follows : 

Philadelphia,  Pa.,  August  18,  1970. 

Sir  :  I  take  the  liberty  of  calling^  your  attentioii  to  the  accompanyiof^  recommendation  bj 
the  officers  of  the  garrison  at  Fort  Sill,  Indian  Territory,  with  the  indorsement  of  the  com- 
mandio^  officer,  General  Grierson,  for  my  appointment  as  *'  trader  **  at  said  post. 

Permit  me  to  state,  in  support  of  my  application,  that,  acting  upon  the  belief  that  my  pres- 
ent appointment  was  in  conformity  with  the  ezistinff  laws  regulating:  *' traders,**  and  that 
the  same  was  of  a  reasonably  permanent  character,  I  have,  in  good  faith,  with  the  view  of 
a  satisfactory  provision  for  the  prosecution  of  my  business,  and  in  the  interest  and  conveni- 
ence of  the  troops,  with  care  for  objects  beyond  those  leading  to  personal  aggrandizement, 
made  extensiye  improvements  in  building,  Slc,  and  have  miSle  heavy  investments  of  a  iner- 
«antile  character,  amounting,  in  the  aggregate,  to  more  than  $80,000. 

I  beg  also  to  state  that  I  have  formed  a  copartnership  with  Mr.  E.  H.  Durfee,  now  trading 
at  the  same  place  under  like  authority,  and  our  investments  at  Fort  SHI,  combined,  aggre- 
gate a  sum  exceeding  $125,000. 

In  view,  then,  of  the  interests  that  we  have  at  stake  and  of  the  vital  importanoe  of  retain- 
ing the  protection  heretofore  enjoyed,  because  if  the  same  shall  be  withdrawn,  and  in  the 
■event  of  our  being  thrown  out  of  the  privileges  and  protection  we  now  have,  our  property 
would  become  almost  valueless,  I  most  respectfully  solicit  an  appointment  for  Mr.  I>arfee 
and  myself  to  continue  trading  at  said  military  post  as  a  firm,  under  the  atyle  of  Evans  Sc 
Durfee,  under  such  regulations  and  restrictions  as  may  in  fntuie  govern  **tradeie.** 

Craving  indulgence  for  thus  trespassine  upon  your  time  and  patience,  which  nothing  but 
threatened  injury  would  have  induced,  I  nave  the  honor  to  be,  your  obedient  servant, 

JOHN  S.  EVANS. 

The  Hon.  Secretary  op  War, U.S., 

Wmikimitom,  D.  C. 

Mr.  Gabpenteb.  I  wish  to  know  from  the  managers  if  they  exx>ect 
to  have  Mr.  Evans  here  as  a  witness. 

Mr.  Manager  MgMahon.  Mr.  Evans  has  been  nnder  sabpcena,  and 
will  be  nnder  attachment  if  he  does  not  put  in  an  appearance. 

Mr.  Gabpenteb.  I  have  no  objection  to  the  letter  being  received 
with  the  nnderstauding  that  if  he  is  not  to  be  here  as  a  witness  the  let- 
ter will  not  be  used  against  as. 

Mr.  Manager  MgMahon.  We  claim  it  to  be  evidence  whether  he  comes 
or  does  not  come.  We  claim  it«  independently  of  his  being  or  not  being 
here,  as  an  application  to  the  Secretary  of  War  and  coming  nnder  his 
knowledge.    We  make  no  condition. 

Mr.  Gabpenteb.  We  do  not  propose  to  be  ridden  over  so  easily  on.  a 
point  of  that  kind. 

Mr.  Manager  MgMahon.  I  say  we  make  no  conditions ;  that  is  all. 

Mr.  Gabpenteb.  If  Mr.  Evans,  Mr.  Smith,  or  anybody  else  can  write 
a  letter  to  Mr.  Belknap  and  that  letter  becomes  evidence  against  him, 
we  are  in  a  remarkable  state  of  the  law. 

Mr.  Manager  Hoab.  I  sappose  there  is  no  objection  to  allowing  the 
counsel  to  avail  himself  of  the  objection  hereafter,  if  Mr.  Evans  does 

not  come. 

Mr.  Gabpenteb.  Very  well. 

Mr.  Manager  HoAB,  (to  Mr.  Manager  McMahon.)  That  will  answer 
your  purpose  t 
•    Mr.  Manager  MgMahon.  That  will  do. 

Mr.  Gabpenteb.  It  will  be  received,  then,  subject  to  objection,  which 
may  be  made  hereafter. 

The  Pbesident  pro  tempore.  The  letter  will  be  received  with  that 
understanding. 

Mr.  Edmunds.  I  move  that  the  Senate  sitting  for  this  trial  take  a  re- 
cess until  half  past  seven  o'clock. 

Mr.  Gabpenteb.  Is  the  motion  made  with  an  understanding  that  it 
is  to  be  a  recess  of  the  trial,  to  go  on  tonightf 

Mr.  Edmunds.  Yes,  sir. 

Mr.  Gabpenteb.  I  want  to  just  appeal 
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Mr.  Edmunds.  I  submit  that  on  a  question  of  this  kind  counsel  are 
Dot  entitled  to  be  heard. 

Mr.  Cabpenteb.  I  insist  that  we  are,  and  I  want  to  argue  the  ques- 
tion. 
The  Pbesident  pro  tempore.  The  Chair  overrules  the  point  of  order. 

Mr.  Edmunds,.  Very  good. 

Mr.  Cabpenteb.  If  a  Senator  can  rise  here  and  enter  an  order  which 
takes  away  one  of  our  rights,  or  which  takes  away  one  of  our  chances 
of  living  long  enough  to  make  our  rights  apparent,  he  can  enter  an 
order  taking  them  all  away,  and  we  cannot  be  heard  upon  it.  I  protest 
a^inst  that.  I  protest  that  every  order  which  is  to  affect  us  here  in 
this  cause  we  have  a  right  to  be  heard  upon.  ^^  Strike,  but  hear  me,'' 
is  the  foundation  of  all  jurisprudence  in  all  civilized  lands.  Then  I 
want  to  make  an  appeal  to  every  Senator  who  has  any  of  the  ^^  milk  of 
homan  kindness"  in  him  not  to  drag  us  through  a  night  trial. 

The  Pbesidbnt  pro  tempore.  The  Senator  from  Vermont  moves  that 
the  Senate  take  a  recess  until  half  past  seven  o'clock. 

The  motion  was  not  agreed  to. 

Mr.  Ingalls.  I  move  that  the  Senate  sitting  as  a  court  do  now 
adjooni. 

The  motion  was  agreed  to,  there  being,  on  a  division,  ayes  31,  noes 
14;  and  the  Senate,  sitting  for  the  trial  of  the  impeachment  of  W.  W. 
Belknap,  adjourned  until  to-morrow  at  one  o'clock. 


Satubday,  July  8, 1876. 

The  Pbesident  pro  tempore.  The  hour  of  twelve  o'clock  having  ar- 
rived, the  legislative  and  executive  business  of  the  Senate  is  suspended, 
and  the  Senate  will  proceed  to  the  consideration  of  the  articles  of  im- 
peachment  against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  Pbesident  pro  tempore.  The  House  of  Bepresentatives  will  be 
notified. 

Messrs.  Lynde,  McMahon,  Jenks,  Lapham,  and  Hoar,  of  the  mana- 
gers on  the  part  of  the  House  of  Bepresentatives,  appeared  and  were 
conducted  to  the  seats  assigned  them. 

The  Secretary  read  the  journal  of  proceedings  of  the  Senate  sitting 
yesterday  for  the  trial  of  the  impeachment  of  William  W.  Belknap. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair  and  Car- 
penter. 

The  Pbesident  pro  tempore.  The  managers  will  proceed  with  the 
examination  of  witnesses. 

Mr.  Manager  McMahon.  We  were  not  through  with  A^utant-Oeneral 
Townsend  yesterday.  If  he  is  present,  we  should  like  him  to  take  the 
stand  again. 

E.  D.  Townsend's  examination  continued. 

By  Mr.  Manager  McMahon  : 

Question.  I  believe  the  last  paper  we  read  yesterday  was  a  letter  from 

<^ohn  S.  Evans,  dated  at  Philadelphia,  August  10, 1870.    State  now 

^4ether  another  copy  of  a  recommendation  of  him  by  the  officers  of 

^^Tt  Sill  accompanied  that  letter ;  we  seem  to  have  two  copies  here  in 

t\i^se  certified  copies. — Answer.  I  think  that*  the  other  copy,  the  one 

'^^^ich  was  read  yesterday,  was  transmitted  from  Port  Sill  direct,  and 

tSaat  the  copy  which  was  not  read,  but  which  bears,  at  any  rate,  many  of 
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the  same  signatures  as  the  first  did,  was  transmitted  with  Evans's  letter 
from  Philadelphia. 

Q.  Have  you  that  inclosure  with  you  now  t — A.  I  left  the  papers  yes- 
terday with  the  reporter  to  put  them  in  the  Record. 
g?he  papers  were  handed  to  the  witness.) 
.  I  simply  want  the  recommendation  of  the  officers ;  it  is  the  one 
that  has  the  date  to  it,  June  23, 1870. — A.  I  have  it  in  my  hand. 
Q.  Hand  it  to  the  Secretary  and  let  him  read  it — A.  Yes,  sir. 
The  Chief  Clerk  read  as  follows : 

Port  Sill,  Ihdlam  Territory, 

June  23,  1870. 

We,  the  nnderaiffned,  officers  of  this  garrison,  baylDg  confidence  in  the  ability  and  bosi- 
ness  integrity  of  Bir.  John  S.  Evans,  trading  at  this  post  under  existing  authority,  do  respect* 
fully  recommend  and  solicit  his  appointment  as  post-trader,  under  section  22  of  the  bill  for 
the  re- organization  of  the  Army. 

ORLANDO  H.  MOORE, 

Captain  Sixth  Ii^fantrn, 


tptt 
J.  W.  WALSH, 

ROBERT 


Cmpiain  Tenth  Cavalrjf, 
GRAY, 
Captain  Tmth  Catalrii. 
W.  F.  ROCKWELL, 
Brevet  Lieutenant-Colonel  and  Asnstant  (luartermaster,  U,  5.  A, 

JOHN  B.  VANDE  WIELE, 
Captain  Tenth  Cavalrw,  Brevet  Major,  U.  S,  A. 
,  R.  H.  PRATT, 

First  Lieutenant  Tenth  Cavalry^  Brevet  Captain,  U,  5.  A. 

P.  L.  LEE, 
Captain  and  Brevet  Lieuten*nt'Colonel,  UJ.S,  A. 
JAMES  POWELL,  Jr., 

Captain  Sixth  Iitfantrff, 
GEO.  P.  SHERWOOD, 
First  Lieutenant  Sixth  United  States  Infantry,  Commanding  Company  E, 

WM.  E.  DOYLE, 
Second  Lieutenant  Tenth  United  States  Cavalry. 
THOS.  J.  SPENCER, 
First  Lieutenant  Tenth  Cavalry,  Brevet  Captain,  U,  8,  A. 

THOS.  M.  WILLEY, 

LieuUnant  Sixth  Infsntry, 
W.  W.  SANDERS. 
Captain  Sixth  Infantry,  Brevet  Colonel,  V,  S.  A. 
GEO.  ROBINSON, 

Captain  Tenth  Cavalry. 
ORVILLE  BURKE, 

Captain  Tenth  Cavalry. 
R,  H.  DAY, 

First  Lieutenant  Sixth  Infantry. 
WM.  H.  BECK, 
Fitst  Lieutenant,  R.  Q.  M„  Tenth  Cavelry. 
A.  MACOMB  WETHERHJi, 
Second  Lieutenant  Sixth  It\fantry. 

Q.  (By  Mr.  Manager  McMahon.)  Have  you  there  a  letter  from  JohnS. 
Evans  acceptiDg  the  position  of  pos^trader  ! — A.  I  have  two  letters. 

Q.  State  why  you  have  two. — A.  One  of  them  is  addressed  directly  to 
the  Secretary  of  War,  who  signed  the  appointment  of  Evans. 

Q.  Are  there  any  marks  upon  that  which  indicate  that  it  was  received 
by  the  Secretary  of  War  and  from  his  office  transmitted  to  yours  ?— A. 
Ifo,  sir. 

Q.  How  did  that  paper  get  into  your  office  or  possession  T — A.  I  am 
unable  to  say. 

Mr.  Carpenter.  What  is  the  date  of  the  letter  you  speak  of,  gentle- 
men f 

Mr.  Manager  McMahon.  Let  the  Secretary  read  it. 

The  Witness.  1  will  hand  it  to  the  Secretary. 


/   . 
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The  Chief  Clerk  read  as  follows : 


Fort  Sill,  Indian  Territory, 

November  10,  1870. 


Sir  :  I  bare  the  hoDor  to  acknowledge  the  receipt  of  your  letter  of  October  10, 1870,  ap- 

)\n^Dg  me  post-trader  at  this  post  ander  section  ^2  of  act  of  July  15,  1870. 

I  have  the  honor  to  report  that  I  accept  the  position  of  post-trader  under  that  act. 


JOHN  8.  EVANS. 
Hon.  William  W.  Belknap, 

Secretary  of  ffar,  Washington  City,  D.  C. 

Q.  (By  Mr.  Manager  MgMahon.)  A  letter  like  that  being  addressed 
to  the  Secretary  of  War  woald  go  to  bim  and  be  opened  by  him  before 
it  came  into  yoor  office,  would  it  not  ? — A.  That  depends  npon  the  ad- 
dress upon  the  envelope. 

Q.  What  marks  are  on  that  indicating  that  it  was  received  by  you, 
if  any,  and  when  it  was  received  by  you  t — A.  The  usual  office  marks 
are  indorsed. 

Reed.  A.  O.  O.,  C.  B.— 

which  means  ^^  commission  branch,"  where  these  letters  are  filed — 

Not.  25,  Jd70. 

Q.  (By  Mr.  Gabpentbb.)  November  10  was  the  date;  and  when 
was  it  filed  f — A.  Filed  in  the  Adjntan^Oeneral's  Office,  November  25, 
1870. 

Q.  (By  Mr.  MoMahon.)  Now  pass  to  the  other  formal  acceptance 
and  give  the  date  of  that,  and  then  hand  it  to  the  Secretary  and  let 
him  read  it. — A.  It  is  dated,  "Fort  Sill,  Indian  Territory,  December  1, 
1870." 

The  Chief  Clerk  read  as  follows : 

Fort  Sill,  Indian  Territory, 

Duember  1,  1670. 
TV  the  Adjutant-General  Umted  States  Armifj  IVaskington^  D,  C.  : 

Sir  :  I  have  the  honor  to  state  that  having  heen  appointed  trader  at  this  post  hj  the 
Secretary  of  War,  that  I  accept  the  same. 
I  am,  sir,  very  respect fally,  your  obedient  servant, 

JOHN  S.  EVANS. 

Q.  (By  Mr.  Manager  MoMahon.)  Do  yon  know  how  two  letters  came 
to  be  written  by  Mr.  Evans  accepting  this  position  ! — ^A.  I  suppose  from 
the  terms  of  the  letter  of  appointment.  The  letter  of  appointment  re- 
cites the  act  under  which  the  appointment  is  made,  and  is  signed  by  the 
Secretary  of  War.    The  last  clause  says : 

Ton  will  please  report  to  the  Department,  through  the  Adjatant-Qeneral*s  Office,  jour 
acceptance  or  non-acceptance  of  this  appointment. 

Q.  Have  you  any  means  of  knowing  whether  that  first  letter  which 
was  directed  to  "Hon.  W.  W.  Belknap"  passed  through  the  War  De- 
partment proper,  through  his  office,  before  it  came  into  your  office  t — A. 
No,  sir;  I  have  not. 

Q.  Have  you  an  order  before  you  of  the  date  of  the  14th  of  January, 
1871,  communicated  through  you  to  the  commanding  officer  at  Fort  Sill, 
to  remove  all  the  traders  from  the  post  except  Mr.  J.  S.  Evans  t — A.  I 
have. 

Q.  From  where  did  that  order  come  to  you  ! — A.  It  came  in  the  hand- 
writing of  the  Secretary  of  War,  signed  with  his  initials,  in  an  envelope 
addre^ed  to  me. 

Q.  Please  hand  it  to  the  Secretary  and  let  him  read  it. — A.  I  will. 
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The  Chief  Clerk  read  as  follows  : 

A.  G.: 

Commanding  officer  at  Fort  Sill  to  be  notified  to  remove  all  traders  from  that  post  except 
Mr.  J.  S.  Evans,  who  was  appointed  by  the  Secretary  ofWar  under  act  July  15,  1870.  1 
understand  that  Mr.  Walker  still  remains  there  with  stock  of  goods. 

W.  W.  B. 

January  14,  1871. 

Q.  (By  Mr.  Manager  McMahon.)  Upon  what  date  did  you  commu- 
nicate those  instructions  to  the  commanding  officer  at  Fort  Sill  f— A. 
Upon  the  17th  of  January^  1871. 

Q.  Now,  before  proceeding  to  any  other  documentary  proof,  I  will  ask 
you  if  there  is  any  record  in  your  department  of  a  letter  fix)m  any  per- 
son stating  that  Mr.  Walker  was  still  there  with  his  stock  of  goods  f-^ 
Ai  I  hBLve  a  letter  fh)m  Colonel  Grierson,  the  commanding  officer  of  the 
post,  dated  February  26, 1871. 

Q.  That,  however,  is  subsequent.  The  o^er  that  you  have  just  read 
was  dated  the  14th  of  January,  1871,  and  the  letter  of  General  Grier- 
son is  dated  February  26,  1871.  I  speak  of  a  letter  prior  to  the  issuing 
of  that  order. — A.  I  find  no  such  letter.  Colonel  Grierson,  in  the  let- 
ter of  February  26,  acknowledges  the  receipt  of  the  letter  of  the  17th  of 
January. 

Q.  In  this  connection,  hand  it  to  the  Secretary  and  let  him  read  that 
— A.  Yes,  sir. 

The  Chief  Clerk  read  as  follows : 

Headquarters,  Fort  Sill,  Indl\n  Territory, 

Fefrraf«ry26,  1871. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  commnnication  of  January  17, 1871, 
relative  to  the  removal  <»f  all  traders  from  this  reservation  other  than  J.  S.  Evans,  who  has 
been  appointed  by  the  Secretary  of  War. 

Immediately  upon  being  informed  by  Mr.  Evans  that  he  was  prepared  to  enter  upon  the 
daties  of  trader,  Mr.  Walker  was  notified  to  close  his  store  and  remove  his  stock,  t&c,  from 
the  military  reservation  without  delay.    (Copy  of  letter  herewith  inclosed.) 

Mr.  Walker,  failing  to  sell  his  goods  to  Mr.  Evans,  was  given  ii  reasonable  time  to  obtain 
the  necessa^  transportation  to  remove  his  propertv,  which  arrangement  was  perfectly  satis- 
factory to  Mr.  Evans,  as  he  informed  me  tnen  and  since.  The  goods,  buildings,  &c.,  were 
all  removed  about  the  1st  of  January. 

Very  respectfully,  your  obedient  servant, 

B.  H.  GRIERSON, 
Colonel  Tenth  Cavalry,  commanding. 
To  the  Adjutant-Qeneral,  United  States  Army, 

Washington,  D,  C. 

Q.  (By  Mr,  Manager  McMahon.)  Have  you  the  inclosure  that  accom- 
panied  that  letter,  being  the  order  of  Grierson  to  those  parties  f— A.  I 
have  that,  dated  November  20,  1871,  addressed  to  J.  G.  Dent  &  Co., 

traders.  • 

Q.  That  is  another  letter,  I  suspect ;  look  again.— A.  Perhaps  I  can 
explain  why  this  comes  as  an  inclosure  to  the  letter  of  General  Grierson. 

Q.  Give  any  explanation. 

Mr.  Carpenter.  What  is  the  incldsure ! 

Mr.  Manager  McMahon.  The  inclosure  of  a  letter  that  seems  to  be 
dated  some  months  afterward.  It  may  be  a  copy  of  the  paper  that  he 
had  issued  to  the  other  parties. 

Mr.  Carpenter.    Let  me  see  it. 

Mr.  Manager  McMahon.  We  lay  no  stress  on  it. 

Mr.  Carpenter.  Then  it  goes  out. 

Mr.  Manager  McMahon.  The  general  desires  to  make  an  explana- 
tion in  regard  to  it.    I  do  not  know  what  it  is. 

Mr.  Carpenter.  There  must  be  a  mistake  of  a  year  undoubtedly  as 
to  the  date.    It  should  be  1870  instead  of  1871. 
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The  Witness.  It  mast  be  a  mistake  ia  the  year  in  the  copy. 

Q.  (By  Mr.  Manager  MgMahon.)  Look  at  your  indorsement  upon  it. — 
A.  Supposing  it  to  be  a  mistake,  the  explanation  is  very  clear. 

Mr.  Gabpenteb.  The  letter  inclosed  should  be  1870. 

Mr.  Manager  McMahon.  I  think  so.  (To  the  witness.)  State  whether 
you  have  an  indorsement  on  this  letter  as  to  the  date  at  which  yon  re- 
ceived it.  That  is,  the  letter  dated  Kov^ber  20, 1871.  Is  there  not  an 
indorsement,  <^  Received  in  Washington  March  13, 1871,  and  submitted 
to  Secretary  of  War  f — A.  That  was  an  indorsement  of  the  War  Depart- 
ment 

Q.  (By  Mr.  Manager  MgMahon.)  Now  read  the  letter  and  then  read 
the  indorsements  on  both  those  letters. — A.  This  letter  of  Colonel  Grier- 
son  of  Febmary  26  is  marked,  <^  Received  at  the  Adjntant-Oeneral's 
Office  March  11, 1871.''  An  indorsement  dated  March  13  1871,  by  the 
Adjutant-General,  submits  it  to  the  Secretary  of  War.  The  War  De- 
partment stamp  shows  it  to  have  been  received  there  the  same  date, 
March  13, 1871. 

Q.  How  about  the  inclosed  letter  or  order  T — A.  At  the  same  time  that 
the  appointment  was  made  for  the  trader,  signed  by  the  Secretary  of 
War,  that  letter  was  addressed  to  tiie  commanding  officer  at  Fort  Sill 
by  the  Adjutant-General,  in  which  occur  these  woi^s : 

As  soon  as  Mr.  Eyans  shall  be  prepared  to  enter  npon  the  discbar^  of  his  duties,  jon 
will  cause  the  removal  from  the  military  reservation  at  Fort  Sill,  Indian  TerritoryfOf  all 
traders  not  holding  a  letter  of  appointment  from  the  Secretary  of  War  under  said  act. 

That  was  the  printed  form  addressed  to  all  commanding  officers  when 
appointments  were  made  at  posts  of  post-traders.  Supposing,  then,  the 
date  of  the  order  inclosed  in  Colonel  Grierson's  letter  to  be  a  mistake  for 
November  20,  1870,  this  order  would  be  a  compliance  with  the  instruc- 
tioDs  of  the  Adjutant-General. 

Q.  Now  we  will  turn  back  to  your  order  issued  under  the  instructions 
of  the  Secretary  of  War  on  the  14th  of  January,  1871 ;  and  I  ask  you 
whether  that  was  a  general  order  issued  to  all  post-traders  or  officers 
commanding  at  posts,  or  a  special  order  sent  to  Fort  Sill  alone  f — A. 
That  particular  order  referred  solely  to  Fort  Sill. 

Mr.  Cabpenteb.  What  is  that  order  ! 

Mr.  Manager  McMahon.  That  is  the  order  commanding  him  to  remove 
all  post-traders  except  John  S.  Evans. 

Q.  (To  the  witness.)  Do  you  know  of  any  similar  order  having  been 
issued  to  any  other  specific  post ! — A.  I  do  not  recall  any  other ;  there 
may  have  been. 

Q.  (By  Mr.  Manager  MgMahon.)  That  question  was  put  to  you,  was 
it  not,  by  the  Judiciary  Committee,  and  called  to  your  attention  at  that 
time! 

Mr.  Cabpenteb.  That  is  immaterial. 

Mr.  Manager  McMahon.  It  may  have  refreshed  his  recollection ;  that 
is  all. 

The  Witness.  I  do  not  remember. 

Q.  (By  Mr.  Manager  McMahon.)  You  have  no  recollection  of  any 
similar  order  f 

A.  No,  sir. 

Mr.  Manager  McMahon.  Jiead  the  letter,  Mr.  Secretary,  addressed  to 
J.  C.  Dent  &  Co. 

The  Chief  Clerk  read  as  follows : 

Headquarters  Fort  Sill,  Indian  Territory, 

November  20,  1H7J. 
Sirs  :  John  S.  Evans  having  been  appointed  post-trader  at  Fort  Sill,  Indian  Territory, 
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and  having  notified  this  office  that  he  is  prepared  to  enter  upon  the  discharge  of  his  datiei, 
you  will  immediately  close  your  store  and  as  soon  as  possible  remove  your  goods  from  the 
military  reservation,  unless  you  have  an  appointment  /rom  the  Secretary  of  War  to  trade  it 
this  post  under  the  provisions  of  section  22  of  the  act  of  July  15,  1870.  No  notice  of  sach 
appointment  has  been  received  at  this  office,  and  I  am  directed  bv  instructions  from  the 
Secretary  of  War  to  cause  the  removal  from  the  military  reserve  of  all  traders  not  authorised 
by  him. 
By  order  of  Colonel  B.  H.  Grierson : 

WM.  II*  BECK, 
First  Lieutenantt  RegiwunUl  QuarUrmoiter  Tenth  CatuUiTf,  Post  Ai^uiuU. 

J.  C.  Dent  &  Co.,  Traderg, 

Official : 

J.  Will  Myers, 

/Second  Lieutenant  Tenth  Cavalrjf,  Po$t  AdjutanL 

Q.  (By  Mr.  Manager  MgMahon.)  Have  yoa  now  with  yon  a  general 
rder,  issued  from  the  War  Department  of  the  7th  of  June,  187 1«  or  cir- 
culai  of  instructions  defining  the  status  of  post-trad^^t — A.  I  have. 

Q.  Please  hand  that  to  the  Secretary  and  let  it  be  read. — A.  I  have  the 
manuscript  and  also  the  printed  copy  in  this  document. 

Q.  In  whose  handwriting  is  the  manuscript  t — A.  My  impression  is 
that  it  is  in  the  handwriting  of  Mr.  H.  T.  Crosby,  who  was  a  clerk  in  the 
War  Department.    It  is  signed  by  the  Secretary  of  War. 

Mr.  Manager  McMahon.  Bead  it,  Mr.  Secretary. 

The  Chief  Clerk  read  as  follows : 

War  Dapartment, 
Washington  Ct<y,  June  7,  1871. 

Let  the  following  be  issned  as  a  circular  of  instructions  defining  the  status  of  post  traders^ 
a  cop7  to  each  commanding  officer  and  trader. 

Post-traders  appointed  under  the  authority  giren  by  the  act  of  July  15,  1870,  will 
be  furnished  with  a  letter  of  appointment  from  the  Secretary  of  War,  indicating  the  post  to 
which  they  are  appointed. 

They  are  not  subject  to  the  rules  prescribed  in  article  26,  or  paragraphs  196  and  197  Army 
Begulations,  1863,  in  regard  to  sutlers,  that  office  having  been  abolished  by  law. 

No  tax  or  burden  in  any  sh^>e  will  be  imposed  upon  them,  nor  \i  ill  they  be  allowed  the 
privilege  of  the  pay-table. 

They  will  be  permitted  to  erect  buildings,  for  the  purpose  of  carrying  on  their  business, 
upon  such  part  of  the  military  reservation  or  post  to  which  they  may  be  assigned  as  thecooh 
manding  officer  may  direct,  such  buildings  to  be  within  convenient  reach  of  the  garrison. 

They  will  be  allowed  the  exclusive  privilege  of  trade  upon  the  military  reserve  to  which 
they  are  appointed,  and  no  other  person  will  be  allowed  to  trade,  peddle,  or  sell  goods,  by 
sample  or  otherwise,  within  the  limits  of  the  reserve. 

Toey  are  under  the  military  protection  and  control  as  camp-followers. 

Commanding  officers  will  report  to  the  War  Department  any  breach  of  military  regulation 
or  any  misconduct  on  the  part  of  traders. 

All  previous  instructions  in  regard  to  post-traders  are  hereby  revoked. 

WM.  W.  BELKNAP, 

Secretary  qf  Ifar. 

Q.  (By  Mr.  Manager  McMahon.)  Look  at  the  book  I  hand  you  and  see 
if  the  sections  marked  are  the  two  sections  of  the  Articles  of  War  alluded 
to  in  that  order. — A.  [Examining  book.]  Those  are  the  sections. 

Mr.  Manager  McMahon.  Mr.  Secretary,  please  read  these  two  sec- 
tions. 

Mr.  Oarpentee.  Are  they  sections  of  the  Statutes! 

Mr.  Manager  McMahon.  They  are  sections  of  the  Army  Regulations. 

The  Chief  Clerk  read  as  follows : 


charges,  and  make  regulations  for  the  post  school. 

197.  Pursuant  to  the  thirtieth  article  of  war,  commanding  oflBcers  reviewing  the  proceed- 
ings of  the  council  of  administration  will  scrutinize  the  tariff  of  prices  proposed  by  them. 
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%ad  Uke  care  that  the  stores  actaallj  furnished  by  the  sutler  correspond  to  the  qunlitj 
prescribed. 

Q.  (By  Mr.  Manager  MoMahon.)  General,  I  will  ask  you  whether  the 
effect  of  this  circular  of  instructions  was  to  prevent  the  conncil  of  ad- 
ministration or  any  person  from  interfering  with  the  prices  that  sntlers 
(ff  post  traders  might  charge. 

Mr.  Gabp£NT£B.  That  wUl  not  do.    It  is  self-evident  on  its  face. 

Mr.  Manager  MoMahon.  We  withdraw  the  question.  (To  the  wit- 
ness.) After  the  repeal  of  these  two  sections,  106  and  197,  were  there 
any  other  statutes  or  articles  of  war  that  permitted  the  prices  which  a 
trader  might  charge  to  be  regulated  by  any  person  except  himself  t 

Mr.  Gabpentbb.  That  will  not  do. 

Mr.  Manager  MoMahon.  I  asked  if  there  were  any  other  regulations. 
That  is  proper. 

Mr.  Gabpenteb.  You  call  upon  the  witness  to  construe  the  regula- 
tions. It  is  manifest  that  you  cannot  ask  a  witness  to  construe  a  stat- 
ute which  you  hand  to  him.  You  cannot  ask  him  if  there  is  any  statute 
which  has  such  an  effect. 

Mr.  Manager  MoMahon.  The  point  we  desire  to  get  before  the  Sen- 
ate is  this :  We  do  not  ask  a  construction  of  sections  196  and  197, 
but  we  ask  the  Adjutant-General  as  a  matter  of  fact  whether,  if  these 
articles  are  repeal^,  there  are  any  other  articles  of  war  or  statutes — 
we  do  not  care  about  the  statutes,  but  any  other  articles  of  war — which 
impose  any  restraint  whatever  upon  a  post- trader  in  regard  to  the  prices 
he  may  charge  for  goods. 

Mr.  Blaib.  It  is  obviously  a  question  of  law. 

Mr.  Gabpenteb.  If  you  called  the  Judge- Advocate-General,  you  would 
get  nearer  to  it;  but  I  should  object  to  it  then.  The  Army  regulations 
are  statutes  themselves. 

Mr.  Manager  MoMahon.  We  withdraw  the  question.  (To  the  witness.) 
See  whether  you  have  a  correspondence  that  passed  in  part  through  the 
Department  of  Justice  in  regard  to  charges  against  John  S.  Evans  which 
were  submitted  to  the  Secretary  of  War ;  and,  if  so,  give  us  that  entire 
correspondence. — A.  I  have  a  letter  dated  October  28, 1871,  from  the 
Solicitor  of  the  Treasury,  transmitting  copies  of  papers  charging  Evans 
&  Go.  and  other  parties  with  introducing  spirituous  liquors  in  the  Indian 
country. 

Mr.  Manager  MoMahon.  Please  hand  it  to  the  Secretary,  and  he  will 
read  it  in  detail. 

Mr.  Gabpenteb.  Let  me  ask  what  is  the  object  of  offering  this  letter. 

Mr.  Manager  MoMahon.  It  contains  certain  facts. 

Mr.  Gabpenteb.  The  letter  is  no  evidence  of  factB,  and  there  is  noth- 
ing in  the  articles  about  whisky  regulations. 

Mr.  Manager  MoMahon.  It  is  a  letter  which  was  submitted  to  the 
Secretary  of  War,  upon  which  he  wrote  a  letter,  which  we  have  here  as 
well. 

Mr.  Manager  Jenes.  It  is  introductory  to  the  next  letter. 

Mr.  Gabpenteb.  Then  let  us  hear  the  next  letter  first. 

Mr.  Manag:er  MoMahon.  If  you  come  over  here,  we  will  show  it  to 
yon.    [Handing  a  letter  to  counsel.] 

Mr.  Gabpenteb,  [examining  the  letter.]  I  object  to  all  that  proof. 
It  does  not  go,  so  far  as  I  can  ascertain,  to  sustain  any  charge  made  in 
these  articles  at  all,  nor  is  it  evidence  of  anything  necessary  for  them 
to  prove  so  far  as  I  can  see.  They  certainly  do  not  state  any  reason  why 
this  should  be  received:  One  of  the  managers  says  he  wants  to  prove 
by  It  that  Evans  was  there  acting  as  post  trader  and  that  Belknap  knew 


634  TEUL   OF   WILLIAM  W.    BELKNAP. 

it.  As  they  have  shown  the  fact  that  Belknap  appointed  him,  it  is 
pretty  good  evidence  that  he  knew  that  Evans  was  appointed.  There 
is  no  qaestion  made  here  that  Belknap  did  not  know  that  he  was  the 
post- trader  there :  not  the  slightest. 

Mr.  Manager  MoMahon.  Mr.  President  and  Senators,  the  letters 
which  we  now  offer  by  way  of  introduction  to  subsequent  letters  are 
letters  which  make  certain  specific  charges  against  the  post-trader,  John 
S.  Evans.  The  theoryof  thisprosecutionis,anduptothispointtolerably 
well  sustained,  that  John  S.  Evans  was  appointed  through  the  influence 
of  Caleb  P.  Marsh  and  in  pursuance  of  a  corrupt  bargain  between  them, 
the  profits  of  which  were  equally  divided  between  Marsh  and  the  Sec- 
retary of  War.  That  the  Secretary  of  War  did  actually  and  personally 
receive  his  share  of  the  fruits  of  this  arrangementj  no  man  who  has  any 
regard  for  testimony  can  doubt.  The  great  question  for  this  tribunal  is 
whether  he  received  it  knowingly,  under  such  circumstances  that  any 
officer  of  honesty  and  integrity  ought  to  have  known  where  this  money 
was  coming  from. 

The  particular  point,  therefore,  to  be  investigated  is  the  conduct  of 
the  Secretary  of  War.  Whenever  this  particular  i>08t-trader  is  affected, 
from  whom  he  is  receiving  his  gains,  the  particular  point  is  to  discover 
how  the  Secretary  of  War  acts.  What  he  may  say  is  very  direct  and 
positive  testimony,  but  it  is  not  any  more  direct  anil  positive  than  what 
he  may  do.  The  gentleman  says  that  they  have  admitted  that  the  Sec- 
retary of  War  knew  that  John  S.  Evans  was  post-trader  at  this  point — a 
very  extraordinary  admission  to  make! 

Mr.  Gabpenteb.  No,  I  did  not  admit  it ;  you  proved  it  without  ob- 
jection. 

Mr.  Manager  McMahon.  If  we  have  proved  it  by  one  witness,  there 
is  no  law  against  our  proving  it  by  another.  If  we  have  proved  it  in  a 
manner  which  does  not  bring  conviction  home  to  the  gentleman,  it 
ought  to  satisfy  him  that  we  may  introduce  the  letter  of  the  Secretary 
of  War. 

Mr.  Carpenter.  You  have  proved  it  by  the  only  t^timony  which  can 
prove  it,  to  wit,  the  record  of  his  appointment,  that  he  was  appointed. 
After  you  have  proved  the  record  of  a  judgment  in  a  court  of  record, 
you  cannot  call  witnesses  to  prove  that  the  judgment  was  rendered, 
because  that  is  cumulative.  You  have  introduced  conclusive  evidence, 
and  I  have  said  to  you  that  we  do  not  deny  it ;  we  make  no  point  upon 
it.    Of  course  the  Secretary  knew  that  Evans  was  post-trader. 

Mr.  Manager  MoMahon.  We  have  introduced  conclusive  evidence 
that  John  S.  Evans  was  in  fact  the  post-trader,  but  whether  the  Secre- 
tary of  War  had  forgotten  the  fact  in  the  multitude  of  his  different 
appointments  is  another  important  fact  in  this  case  which  we  propose 
to  show  had  not  occurred ;  that  he  had  not  forgotten  that  John  S.  Evans 
was  the  post- trader,  but,  on  the  contrary,  that  he  was  receiving  testimony 
as  to  John  S.  Evans's  good  character,  supporting  and  sustaining  John  S. 
Evans  all  along.  Then,  if  the  gentlemen  desire  to  see  the  full  force  of 
what  we  claim  from  it,  we  propose  to  show  that  when  the  New  York 
Tribune  article  was  published,  statements  were  therein  made  in  regard 
to  this  particular  matter  and  its  status  exactly  given.  Then  we  come  to 
the  order  to  which  the  gentleman  has  alluded  so  frequently  as  a  tri- 
umphant vindication  of  his  client.  The  order  exculpating  his  client,  by 
some  singular  and  extraordinary  coincidence,  bound  to  it  every  other 
post-trader  in  the  country  except  John  S.  Evans,  and  did  not  affect 
Caleb  P.  Marsh  in  the  slightest  degree  in  th^  relations  between  Marsh 
and  Evans,  except,  as  we  shall  prove  hereafter,  that  the  amount  of  con- 
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tribntion  paid  by  Marsh  to  Evans  was  diminished  by  one-half,  and  the 
amoant,  of  conrse,  that  went  to  the  Secretary  of  War  was  correspond- 
ingly diminished,  and  that  was  by  reason  of  allowing  a  council  of  admin- 
istration to  fix  the  prices.  Now,  I  think  that  this  testimony  is  clearly 
competent  in  every  view  which  can  be  taken  of  it. 

Mr.  Blaib.  I  propose  to  ask  the  gentleman  whether,  in  point  of  fact, 
and  speaking  candidly  as  a  gentleman  occupying  his  position  before  the 
Senate  onght  to  speak,  his  only  object  in  introducing  this  paper  is  to 
show  that  John  S.  Evans  was  at  that  time  the  post-trader. 

Mr.  Manager  MgMahon.  A  sufficient  answer  to  that  is,  that  if  it  is 
competent  for  that  purpose,  it  is  competeut ;  but  I  will  go  further,  and 
say  that  I  want  to  show  not  only  that  Mr.  Belknap  knew  he  was  the 
post-trader,  but  that  he  made  inquiries  into  his  business  standing  and 
fixed  his  status  in  his  mind  as  a  good  business  man ;  and  I  suppose  he 
had  good  reason,  from  his  standpoint,  to  think  so. 

Mr.  Blaib.  Then,  Mr.  President,  the  gentleman  now  says  it  is  ad- 
mitted that  the  ostensible  object  for  which  he  offers  this  proof  is  not  his 
real  object  at  all ;  that  he  has  some  ulterior  object  in  offering  this  proof 
which  he  has  not  the  candor  to  state  to  this  court. 

Mr.  Manager  MgMahon.  I  deny  the  imputation  ;  it  is  not  true ;  but 
I  do  not  mean  to  be  rude  about  it. 

Mr.  Blaib.  Mr.  President,  the  gentleman  has  not  stated  any  other 
object-.  He  gets  up  here  and  tells  the  Senate  that  his  object  in  offering 
this  proof  is  to  show  that  it  was  known  to  the  Secretary  of  War  that 
John  S.  Evans  was  the  trader  at  Fort  Sill,  a  fact  that  is  not  denied,  a 
fact  that  is  proved  by  other  testimony,  which  is  not  a  matter  at  all  that 
we  contemplate  denying  or  controverting.  This  is  the  only  object  which 
he  has  assigned  to  this  body  as  a  motive  for  introducing  this  paper.  We 
say  that  until  something  legitimate  in  reference  to  the  issues  here  before 
this  body  is  assigned  for  introducing  this  evidence,  it  is  wholly  immate- 
rial and  irrelevant  to  the  issue  before  the  body  ;  and  we  hope  it  will  be 
excluded  until  some  reason  is  given  for  its  introduction. 

Mr.  Ejbbnan.  The  manager  will  please  tell  us  from  whom  the  letter 
is  which'  he  now  offers  and  who  answers  it.  We  do  not  understand  it 
here. 

Mr.  Manager  MgMahon.  The  letters  are  addressed  by  the  regular 
United  States  authorities  in  the  Indian  Territory  to  the  Department 
of  Justice,  and  are  communicated  to  the  Secretary  of  War  and  by  him 
answered. 

I  want  to  put  this  question  to  the  honorable  counsel :  Do  you  contend 
that,  in  view  of  the  issue  joined  between  us  in  this  case,  the  conduct  of 
the  Secretary  of  War  to  John  S.  Evans  and  everything  that  throws 
light  upon  their  dealings  with  each  other  is  not  competent  in  this  case  t 

Mr.  Blaib.  If  the  gentleman  means  to  stato  to  this  body  that  his 
object  is  to  show  by  this  paper  that  the  Secretary  of  War  did  in  any  way 
by  his  conduct  in  that  matter  show  favor  to  John  S.  Evans,  and  that 
this  is  proof  material  to  the  issue,  then  let  him  say  so,  and  we  shall  pre- 
pare to  controvert  that  subject  and  show  that  it  is  not  material  in  that 
aspect ;  but  the  whole  body  will  see  that  that  is  not  the  avowal  of  the 
gentleman  at  all.  He  gets  up  here  and  asks  the  introduction  of  a  paper 
as  evidence  to  prove  a  fact  utterly  without  any  consequence  at  all, 
and  keeps  in  reservation  the  real  object  that  he  has  in  view.  I  say  that 
is  not  the  proper  way  to  conduct  this  case,  and  I  think  the  Senate,  as 
well  as  the  parties  here,  have  a  right  to  have  candid  and  fair  and  round 
dealing.  The  gentleman  has  not  yet  explained  the  object  which  we  asked 
bim  to  giv^  us  clearly  and  precisely  when  he  rose  and  presented  the 
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paper.    Let  him  do  so,  and  then  we  shall  see  whether  it  is  legitimate  in 
that  aspect  of  the  case. 

The  President  pro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate.    Shall  these  letters  be  admitted ! 

The  question  was  determined  in  the  affirmative. 

The  President  pro  tempore.  The  managers  will  proceed. 

Mr.  Manager  McMahon,  (to  the  witness.)  General,  refer  to  the  letter 
of  October  28, 1871 )  state  what  it  is  and  then  hand  it  to  the  Secretary, 
if  you  please,  to  be  read. 

Mr.  Carpenter.  Tell  us  whose  letter  it  is. 

Mr.  Manager  MoMahon.  It  is  a  letter  to  E.  C.  Banfield,  Solicitor  of 
the  Treasury. 

The  Witness.  It  is  a  letter  sent  to  the  Adjutant  General's  Office  for 
file,  signed  £.  C.  Banfield,  Splicitor  of  the  Treasury,  addressed  to  Hon. 
W.  W.  Belknap,  Secretary  of  War,  and  dated  "  Department  of  Justice, 
Office  of  the  Solicitor  of  the  Treasury,  Washington,  District  of  Colum- 
bia, October  28, 1871,"  with  two  inclosures  date4  "Clerk's  office.  United 
States  court  for  the  western  district  of  Arkansas,  Fort  Smith,  Arkansas, 
October  18, 1871,  to  Hon.  E.  C.  Banfield,  Solicitor  of  the  Treasury,''  and 
signed  by  "J.  H.  Huckleberry,  United  States  attorney."  Another  in- 
closure  of  the  same  date,  to  ''Hon.E.  C.  Banfield,  Solicitor  of  the  Treas- 
ury," is  also  signed  by  '*  J.  H.  Huckleberry,  United  States  attorney." 
Both  inclosures  purport  by  the  signatures  to  be  copies. 

Q.  (By  Mr.  CARPENTER.)  Do  you  know  anything  about  whose  hand- 
writing they  are  in  f — A.  No,  sir. 

Mr.  Carpenter.  I  object  to  the  papers  on  that  ground. 

Q.  (By  Mr.  Manager  McMahon.)  Do  they  purport  to  be  official  copies 
sent  to  the  Secretary  of  War  and  submitted  to  him  !— A,  Yes,  sir ;  the 
two  inclosures  purport  to  be  copies,  and  there  is  what  seems  to  be  an 
original  letter  from  the  Solicitor  of  the  Treasury  to  the  Secretary  of 
War. 

Q.  State  whether  these  papers  were  delivered  to  the  Secretary  of  War, 
considered  by  him,  and  letters  addressed  by  him  in  answer  to  the  com- 
plaints therein  made. — A.  I  can  only  judge  by  the  marks  on  the  papers 
and  by  copies  of  letters  which  were  sent  to  my  office  for  file  in  connec- 
tion with  the  subject    I  have  no  personal  knowledge  of  the  matter. 

Q.  Have  you  a  letter  there  from  the  Secretary  of  War,  signed  by  him 
personally,  in  regard  to  these  matters ;  and  have  you  also  a  letter  there 
addressed  by  the  Secretary  of  War,  in  consequence  of  these  letters,  to 
J.  S.  Evans,  post-trader  at  Fort  Sill  ? — A.  I  do  not  know  that  I  under- 
stand the  first  question. 

Q.  The  first  question  is  whether  these  letters  were  not  submitted  to 
the  Secretary  of  War  and  responded  to  by  him  in  a  subsequent  letter. — 
A.  That  I  have  replied  loj  but  I  refer  to  the  question  just  previous  to 
the  last  one. 

Q.  Well,  did  he  reply  to  these  letters !  And,  if  so,  give  us  the  dates.— 
A.  [Producing  papers.]  I  have  copies  of  letters  which  were  sent  to  me 
for  file. 

Q.  Of  what  date  !— A.  This  copy  says  •'  Nov.  18, 1871,  to  Col.  B.  H. 
Grierson,  commanding  Fort  Sill." 

Q.  One  moment.  That  may  not  be  the  one.  There  is  one  to  the 
Solicitor  of  the  Treasury,  November  8,  1871.— A.  I  have  two  to  the 
Solicitor  of  the  Treasury,  one  dated  November  2, 1871,  and  the  other 
November  8, 1871. 

Q.  Signed  by  the  Secretary  of  War  ?— A.  These  are  copies  signed  with 
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bis  initials.  I  do  not  mean  to  say  that  they  are  signed  by  his  own  ini- 
tials,  bat  signed  as  copies  with  his  initials  attached. 

Q.  Bat  they  are  official  copies  filed  in  your  office ! 

Mr.  Cahpeiyteb.  What  does  the  witness  understand  by  "  official 
copies f     Would  he  call  any  copy  filed  in  the  office  an  official  copy  ? 

Mr.  Manager  McMahon,  (to  the  witness.)  State  what  you  call  an 
official  copy  there. 

Mr.  Cabpbntbb.  He  has  not  called  it  an  official  copy. 

Q.  (By  Mr.  Manager  McMahon.)  Take  the  letter  of  November  8, 
1871.— A.  The  letter  of  November  8,  1871,  is  dated  "  War  Depart- 
ment"   ^ 

Q.  Let  me  see  the  paper  itself.  [Examining  letter.]  That  was  the 
paper  that  was  filed  in  your  office  t — A.  Yes,  sir. 

Q.  Whose  handwriting  is  that  paper  in  t — A.  I  do  not  recognize  the 
handwriting. 

Q.  How  did  it  come  into  your  office  and  from  whom  t — A.  If  1  had 
the  other  papers,  1  could  tell.  [Mr.  Carpenter  handed  the  papers  to 
the  witness.]  They  came  at  the  same  time  that  the  papers  from  Mr. 
Banfleld  came  and  were  inclosed  with  them,  having  the  same  office- 
mark. 

Q.  Being  the  complete  correspondence  upon  that  subject  f — A.  Tes, 
sir. 

Q.  Were  they  filed  by  you,  and  have  they  been  filed  and  kept  by  you 
as  copies  of  the  correspondence  and  the  record  ! — A.  They  have  been. 

Q.  That  letter  of  General  Belknap  you  will  find  refers  at  the  beginning 
^'  In  farther  response  to  your  letter  of  the  28th  ultimo."  That  seems  to 
be  in  reply,  does  it  not,  to  the  letter  of  the  Solicitor  of  the  Treasury 
dated  October  28.  1871  f— A.  It  does. 

Mr.  Manager  moMahon.  We  now  offer  all  these  papers  in  evidence. 

Mr.  Gabpenteb.  The  court  has  already  ruled  them  in.  I  do  not  sup- 
pose we  could  prevent  it  now. 

Mr.  Manager  MoMahon.  Let  them  be  read. 

Mr.  Gabpenteb.  Yes,  let  them  all  be  read. 

The  Ghief  Glerk  read  .he  papers  received  in  evidence,  as  follows : 

Department  op  Justice, 
Opfice  op  the  SoLicrroR  of  the  Treasury, 

WatHmgUm,  D.  C,  October  26,  1871. 

Sir  :  I  berewith  transmit  copies  of  letters  received  at  this  office  from  J.  H.  Huckleberry, 
United  States  attorney,  western  district  of  Arkansas,  charging  Evans  So  Co.  and  other  par- 
ties with  introdncing  spirituous  liquors,  wines,  and  ale  into  the  Indian  country. 

Please  inform  me  whether  the  parties  referred  to  in  these  letters  have  been  authorized  by 
your  Department  to  introduce  liquor  into  the  Indian  country  as  contemplated  in  section  ] , 
act  of  March  15,  1864.    (12  Statutes,  page  29.) 

In  view  of  the  numerous  complaints  niade  in  relation  to  this  matter,  permit  me  to  call  your 
attention  to  the  powers  vested  by  his  act  in  a  commanding  officer  of  a  military  post  in 
relation  to  the  seizure  of  spirituous  liquors  or  wines  unlawfully  introduced  into  the  Indian 
conntiT. 

I  am,  very  respectfully, 

E.  C.  BANFIELD, 

Solicitor  of  the  Treagury. 
Hon  W.  W.  Belknap, 

Secretary  of  IVar, 

Mr.  Manager  MoMahon.  Now  read  the  inclosure  of  October  18, 1871. 
The  Ghief  Clerk  read  as  follows : 

Clerk's  Oppice  Unfted  States  Court 

POR  Western  District  op  Arkansas, 

FoH  Smith,  Arkan9ds,  October  18,  1871. 

Sir:  What  right  has  Evans  &  Co.,  at  Fort  Sill,  to  introduce  wine  and  ale  into  the  Indian 
coontry  ?     I  am  informed  by  reliable  authority  that  some  fifty  thousand  dollars*  worth  of  this 
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kind  of  spirituous  lic^uors  were  introduced  by  the  said  firm,  they  claiming'  that  they  had  per- 
mission to  introduce  the  said  spirituous  liquors.    If  they  are  authorised  to  introduce  the  same, 
please  furnish  me  with  a  copy  of  their  permit,  in  order  to  see  whether  or  not  the  same  has 
been  violated  in  any  particular. 
Very  respectfully, 

J.  H.  HUCKLEBERRY, 

United  States  Attorney. 
Hon.  E.  C.  Banfield, 

Solicitor  of  the  Treasury, 

Mr.  Wright.  Mr.  President,  may  I  be  allowed  to  submit  an  inquiry 
to  the  managers  and  also  to  the  counsel  as  to  whether  there  is  any  neces- 
sity that  these  papers  shall  all  be  read,  and  whether  it  would  not  be 
sufficient  that  they  be  handed  to  the  reporter  without  reading  them  at 
this  time  f 

Mr.  Manager  MoMahon.  We  have  no  objection  to  that  being  done. 

Mr.  Carpenter.  I  do  not  understand  that  it  would  be  a  proper  way 
to  try  the  case,  to  proceed  without  reading  the  testimony.  The  only 
chance  we  have  got  to  compel  anybody  to  listen  to  it  is  to  have  it  read 
on  the  trial. 

Mr.  Wright.  My  inquiry  was  this:  when  it  is  agreed  that  a  paper  is 
admissible  in  evidence,  if  it  may  not  be  regarded  as  read  without  tak- 
ing up  the  time  in  reading  it.  Of  course  any  question  as  to  the  admis- 
sibility of  a  paper  can  be  raised. 

Mr.  Carpenter.  If  the  managers  will  concede  the  corresponding 
presumption  that  the  papers  do  not  do  us  any  harm,  we  shall  not  have 
any  objection :  but  if  they  claim  that  these  papers  are  injurious  to  us,  we 
want  to  have  them  read  for  the  purpose  of  letting  the  Senate  see  right  on 
the  spot  that  they  are  not.  No  lawyer  would  try  a  casQ  in  a.  court  of 
record  in  such  a  way  as  that.  We  have  not  seen  these  papers ;  we  do 
not  know  what  they  are.  We  want  to  hear  them  as  we  go  on  for  the 
purpose  of  cross-examining  the  witness  on  them  if  necessary. 

Mr.  Wright.  Of  course  I  understand  the  counsel  have  that  right ; 
but  I  suggest  whether  we  might  not  save  time  by  dispensing  with  their 
reading. 

Mr.  Carpenter.  [Tndoubtedly  it  would  save  time ;  but  it  would  not 
save  our  rights.  We  may  cross-examine  or  else  not  having  heard  these 
papers  let  the  witness  leave  the  stan*d,  and  then  they  might  slide  in  a 
bushel  of  papers.    That  would  not  be  a  proper  way  to  conduct  the  case. 

The  PREsn)ENT  pro  tempore.  The  managers  will  proceed. 

Mr.  Manager  MoMahon.  Mr.  Secretary,  you  will  read  the  second 
letter  of  October  18, 1871. 

The  Chief  Clerk  read  as  follows : 

Clerk*s  Office,  United  States  Court 

FOR  Western  District  of  Arkansas, 

Fort  Smithy  Arkansas,  October  18, 1871. 

Sir  :  Frequent  complaints  are  made  oi  late  in  reference  to  spirituons  liquors  being  intro- 
duced into  the  Indian  country  bj  the  Missouri,  Kansas  and  Texas  Railroad.  Now,  have 
thej  received  anj  authority  to  introduce  said  liquors,  and,  if  so,  under  what  regulations  ? 
Second.  Certain  white  men  claim  the  right  of  furnishing  goods  to  their  men  on  that  railroad 
without  a  license  from  agent  (subagent)  of  Indian  affairs.  Have  they  that  right,  and,  if 
not,  what  advice  would  you  give  t  And  also  if  the  railroad  has  not  permission  to  introduce 
spirituous  liquors,  would  you  advise  that  the  same  be  seized  and  an  information  filed  against 
them  f  Please  answer  the  above  questions  as  soon  as  possible. 
Very  truly, 

J.  H.  HUCKLEBERRY, 
'        United  States  Attorney. 
Hon.  £.  C.  Banfield, 

Solicitor  of  the  Treasury, 

Mr.  Manager  McMahon.  Now  let  the  Secretary  read  the  two  letters 
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of  General  Belknap,  the  first  dated  November  2, 1871,  to  tbe  Solicitor 
of  the  Treasury,  and  the  second  dated  K^ovember  8,  i87I. 
The  Chief  Clerk  read  as  follows : 

War  Department* 
JTashiugton  City,  iVcifem^r  2,  ln7l. 

Sir  :  I  have  tbe  honor  to  reply  to  jour  letter  of  the  2dth  ultimo,  on  the  subject  of  tbe 
illegal  introduction  of  spirituous  liquors,  &c,,  into  tbe  Indian  country  bj  Evans  &.  Co.« 
and  other  parties,  that  prerious  to  the  28tb  ultimo,  on  which  date  Erans,  post- trader  at  Fort 
Sill,  was  authorized  to  take  to  that  post  monthlj  ten  g^allons  of  brandy  and  ten  gallons  of 
whisky  for  the  use  of  the  officers  there,  no  permit  bad  been  given  him  or  the  other  parties 
referred  to  to  introduce  anv  liquors  into  that  country. 
Very  respectfully,  Ac, 

\XT     TXT     U 
W,    Vt,    U., 

StcreUry  of  War, 

The  Solicitor  of  the  Treasury  Department. 

War  Dcpartmrnt,  NovtmUt  8»  1871. 

Sir  :  In  further  response  to  your  letter  of  tbe  28th  ultimo,  on  the  subject  of  the  alleged 
illef^  introduction  of  liquors,  Ac,  into  the  Indian  country  by  certain  persons,  among  oth- 
f!Ts  Evans  6l  Co.,  of  Fort  Sill,  I  have  the  honor  to  inform  you  that  Mr.  John  S.  Evans,  poet- 
trader  at  Fort  Sill,  through  his  friends,  denies  having  taken  liquor  into  the  Indian  country 
without  authority.  Mr.  Evans  was  appointed  to  the  po8t*tradership  on  October  10,  1870, 
and  holds  it  in  his  own  name  and  not  in  that  of  Eyans  Sc  Co.,  and  no  complaint  has  ever 
been  made  against  him  by  the  military  authorities  at  Fort  Sill,  he  having  been  regarded  a 
good  and  law-abiding  bnsinoss  man. 

I  therefore  request  that  no  proceedings  be  commenced  against  him  without  a  thorough  in- 
vestigation of  the  charges  that  he  has  been  engaged  in  such  practices  shows  they  were  well 
foanaed. 

Very  respectfully,  &c, 

W.  W.  BELKNAP. 

Secretary  of  War. 
To  the  Solicitor  of  the  Treasury. 

Q.  (By  Mr.  Manager  MoMahon.)  How  long  does  it  take  a  letter  to  go 
from  the  city  of  Washington  to  Fgrt  Sill  t — A.  I  think  about  seven 
days.   I  am  not  qtiite  snre  about  the  time. 

Q.  About  how  long  does  it  take  a  person  to  travel  f — A.  About  that 
same  time. 

Q.  Was  it  possible  to  have  received  any  communication  by  the  Secre- 
tary of  War  from  Fort  Sill  between  the  28th  of  October  and  the  8th 
day  of  November! — A.  It  might  have  been  received  by  telegraph. 

Q.  Are  any  such  telegrams  on  record  in  the  office  t— A.  Not  in  my 
possession. 

Q.  Did  you  make  search  for  all  the  official  documents  relating  to  the 
Fort  Sill  matter  on  the  request  of  the  Judiciary  Committee  of  the  House 
of  Representatives  ! — A.  Yes,  sir j  I  did. 

Q.  Did  you  find  any  letters  on  file  or  any  statements  from  any  friends 
of  J.  S.  Evans  &  Co.  in  regard  to  the  introduction  of  liquors  at  Fort 
Sill,  or  any  of  those  charges  that  were  made  in  this  matter  t  Did  you 
find  any  letters,  or  statements,  or  telegrams  on  file  f — A.  No,  sir. 

Q.  Now  have  you  a  letter  of  the  date  of  2d  of  November,  1871,  signed 
by  tbe  Secretary  of  War  and  directed  to  John  S.  Evans  t  And,  if  so, 
hand  that  to  the  Secretary  to  be  read. — A.  I  have  no  such  letter. 

Q.  We  have  a  copy  of  it.    You  had  better  look  through  your  papers. 

Mr.  Cabpbnteb.  We  will  loan  you  our  copy. 

Mr.  Manager  McMahon.  You  have  a  copy  t  I  thought  you  said  a 
while  ago  you  had  not  these  letters  that  we  were  introducing. 

3Ir.  Cabpenteb.  O,  no. 

Mr.  Manager  McMahon.  Yes ;  you  did.    You  forget  yourself. 

3fr.  Carpenter.  No;  I  do  not  forget  myself.  The  general  proposi- 
tion was  made  by  the  Senator  from  Iowa  that  we  should  consider  all 
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these  papers  and  letters  as  read.    This  particular  letter  I  happen  to 
have  a  copy  of. 

Mr.  Manager  MgMahon.  You  had  the  Banfield  letters. 

Mr.  Carpenter.  The  proposition  was  not  to  admit  the  Banfleld  let- 
ters,  but  all  letters  and  documents. 

Q.  (By  Mr.  Manager  McMahon.)  Have  you  found  that  letter  ? — A.  I 
have  not.  It  may  have  been  filed  in  the  Department,  and  not  in  my 
possession. 

Q.  You  furnished  us  with  a  certified  copy,  and  gentlemen  on  the  other 
side  also  have  one.  Look  over  this  copy  and  see  where  it  may  have 
come  from. — A.  [Examining.]  It  has  evidently  been  furnished  ftom  the 
Adjutant-General's  Ofiice.  I  do  not  know  why  it  is  not  among  the  pa- 
pers I  have. 

Mr.  Manager  MgMahon.  We  will  read  the  certified  copy.  That  is 
evidence  in  itself.    I  send  it  to  the  Secretary  to  be  read. 

The  Chief  Clerk  read  as  follows : 

War  Department, 
troihington  CU^f  November  2,  1671. 

Sir  :  The  attention  of  this  Derartment  having  been  csUed  to  the  fact  that  spiritoons  b'q- 
Qors  ha^e  been  aken  into  the  Indiaif  country  without  the  authority  of  thia  Department, 
and  against  the  express  prohibition  of  law,  b;  certain  partien,  I  have  the  honor  to  request 
that  you  will  inform  me  whether  your  firm  hfl3  carried  liquors  into  that  country  to  the  ^ne 
of  $50,000  or  any  less  sum  previous  to  October  30,  1871 ;  and,  if  so,  by  what  authority  they 
were  introduced  there. 

Very  respectfully,  your  obedient  servant, 

WM.  W.  BELKNAP, 

Secretary  of  War, 
J.  S.  Evans,  Esq., 

Foit'Trader,  fort  StU,  Indian  Territory, 

Mr.  Manager  McMahon.  We  have  already  offered  in  evidence,  I  be- 
lieve, the  letter  to  Colonel  Griersob  at  Fort  Sill,  dated  the  17th  day  of 
Februwn^,  1872. 

The  WTTNESS.  I  have  that  letter,  bat  I  have  not  testified  to  it. 

Mr.  Manager  MgMahon.  Bat  it  has  been  pat  in  evidence,  I  believe. 
We  will  offer  in  this  connection  at  any  rate,  (for  we  have  not  the  record 
here  to  show  it,)  the  letter  of  the  Secretary  of  War,  of  date  Febmary 
17, 1872,  addressed  to  General  Grierson,  commanding  officer  at  Fort  Sill. 
It  need  not  be  read,  as  I  am  sure  it  is  in  the  recora,  bat  we  want  the 
reply  of  General  Grierson  to  that  letter.  Give  as  the  date  of  that  let- 
ter and  state  what  it  is. 

The  Witness.  It  is  dated  "  Headqaarters,  Fort  Sill,  Indian  Territory, 
February  28, 1872,"  addressed  to  "  Adijutant-General  United  States  Army, 
Washington,  D.  C.,"  and  it  begins : 

'8m :  I  bare  tbe  bonor  to  acknowledge  the  receipt  of  yonr  letter  dated  Febmary  17, 1672, 
relative  to  tbe  poet-trader  at  tbiB  post. 

It  is  signed  <'  B.  H.  Grierson." 

Q.  (By  Mr.  Manager  MoMahon.)  That  is  not  the  whole  of  it— A. 
No.  sir. 
Q.  Let  the  Secretary  read  the  whole  letter. 
The  Chief  Clerk  read  as  follows : 

Headquarters,  Fort  Sill,  Indian  Terrftory, 

February  29,  Jd72. 
Adjutant-Qeneral  UNrrED  States  Army, 

Washington,  D.  C* 

Sir  :  I  bave  tbe  bonor  to  acknowledge  tbe  receipt  of  yonr  letter  dated  February  17, 1S72, 
relative  to  tbe  post*  trader  at  tbis  post. 

I  understand  J.  8.  Evans's  character  as  a  business  man  is  good,  and  be  bas  heretofore 
given  general  satisfaction  ;  but  Mr.  Evans  is  absent,  and  bas  been  for  some  months,  and  has 


TRIAL  OP   WILLIAM   W.   BELKNAP.  641 

a9iK)ciated  with  him  J.  J.  Fisher,  now  also  ahsent,  who  has  had  control  of  the  establishment 
and  who  claims  to  hare  the  greater  pecnniarr  interest  in  the  business,  (the  bosiness  beine 
condacted,  however,  under  the  name  of  J.  S.  Evans. )  Repeated  complaints  have  been  made 
to  me  of  the  exorbitant  prices  at  which  floods  were  sold  oj  them,  and  when  I  have  repre- 
seDted  the  matter  to  the  nrm  thej  replied  that  thej  were  oblifj^  to  paj  $12,000  yearly  (to 
a  Mr.  Manh,  of  New  York  City,  who  they  represent  was  first  appointed  post-trader  by  the 
Secretary  of  War)  for  their  permit  to  trade,  and  necessarily  haa  to  charge  high  prices  for 
their  goods  on  that  account.  I  have  repeatedly  nrged  them  to  represent  this  matter  in  writ- 
iog  to  me,  in  order  that  I  might  lay  the  matter  before  the  proper  anthority  to  relieve  Uie  com- 
mand of  this  bnrden,  upon  whom  it  evidently  falls ;  bat  they  declined  to  do  so,  stating  that 
they  feared  their  permit  to  trade  would  be  taken  from  ihem. 

As  the  prices  could  not  be  regulated  by  a  council  of  administration,  the  trader  not 
being  a  sutler,  it  has  been  contemplated  by  some  of  the  officers  of  the  garrison  to  represent 
this  matter,  without  reference  to  J.  S.  Evans,  through  the  proper  military  channels,  but  as 
it  was  claimed  that  the  authority  for  the  tradership  emanated  from  the  Secretary  of  War,  it 
was  feared  that  that  course  might  be  construed  as  taking  exception  to  the  action  of  superior 
aatbority. 

The  prices  are  considerably  higher  since  his  appointment  by  the  Secretary  of  War  than 
preyioosly,  and  he  has  undoubtedly  taken  advantage  of  his  position  as  sole  trader  in  charg- 
ing  these  exorbitant  prices,  giving  the  reasons  above  quoted,  stating  that  he  could  not, 
nnder  the  circumstances,  sell  gfoo£  at  lower  prices. 

It  has  also  been  reported  to  me  that  he  charges  enlisted  men  greater  prices  for  the  same 
articles  than  be  does  officers,  and,  at  all  events,  it  is  very  evident  that  the  officers  and  men 
of  this  garrison  have  to  pay  most  of  the  $12,000  yearly,  referred  to  above,  they  being  the 
consumers  of  the  largest  portion  of  the  stores. 

I  feel  that  a  great  wrong  has  been  done  to  this  command  in  being  obliged  to  pay  this 
enormous  amount  of  money  under  mmy  circumstances,  the  largest  portion  of  which,  at  least, 
has  been  taken  from  the  officers  and  enlisted  men  of  this  post,  nearly  all  the  money  of  the 
latter  mentioned  going  to  the  trader.  The  responsible  party  for  thi»  great  injustice  should 
be  A«M  responsible  and  be  obliged  to  refund  the  money. 

If  J.  S.  Evans  has  not  paid  this  exorbitant  price  for  permission  to  trade,  as  stated  by  him, 
his  goods  should  be  seized  and  sold  for  the  benefit  of  toe  post-fund. 

In  order  to  insure  a  healthy  competition,  to  reduce  the  price  of  goods,  and  to  relieve  the 
officers  and  soldiers  of  this  garrison  from  this  imposition,  I  recommend  that  at  least  three  (3) 
traders  be  appiointed,  and  that  those  appointments  be  made  upon  the  secommendation  of  the 
officers  of  the  post ;  that  each,  trader  be  known  to  be  interested  only  in  his  own  house,  and 
that  they  be  obliged  to  keep  such  articles  as  are  required  for  the  use  of  officers  and  enlisted 
men  of  the  Army,  and  to  sell  them  at  moderate  prices. 

The  trader  complies  with  circular  of  the  A.  Q.  O.  issued  June  7,  1871,  as  far  as  I  am 
aware. 

The  buildings,  (store,  dtc.,)  however,  are  not  convenient  to  the  present  garrison,  having 
been  built  at  the  time  when  the  command  was  in  camp. 
Very  respectfully,  your  obedient  servant, 

B.  H.  GRIER80N, 
Colonel  Tenth  Cavalry,  Commanding. 

Q.  (By  Mr.  Manager  McMahon.)  Did  that  letter  pass  into  tbe  hands 
of  the  Secretary  of  Wart — A.  It  first  came  to  the  AdjutantGreneralj  on 
the  9th  of  March,  1872,  was  recorded  in  the  Adjutant- General's  Office. 

Q.  Look  at  the  marks  and  see  whether  it  passed  into  the  hands  of  the 
Secretary  of  War.-r-A.  It  was  submitted  to  the  Secretary  of  War  by 
iudorsement  of  11th  March,  1872. 

Q.  State  whether,  in  pursuance  of  that  letter  of  General  Grierson,  the 
Secretary  of  War  took  any  action,  and  what  that  action  was. — ^A.  I 
know  of  no  reason  why  a  circular  of  March  25, 1872,  in  relation  to  post- 
traders  was  issued,  unless  it  was  in  consequence  of  that  letter  of  Colonel 
Grierson;  but  I  have  no  positive  information  on  that  point. 

Q.  I  ask  yon  whether  you  remember  the  fact,  independent  of  what 
yea  have  heard,  that  General  Hazen  had  also  testified  to  certain  facts 
before  the  Military  Committee  three  days  prior  to  the  order  of  March 
25. — A.  I  do  not  know  anything  about  that. 

Mr.  Carpenter.  Allow  him  in  that  connection  to  explain  the  whole 
subject,  from  the  letter  to  wtiich  this  is  a  reply  and  the  letter  from  the 
Secretary  of  War  showing  that  as  soon  as  he  gets  notice  of  that  thing 
he  writes  to  Grierson  for  the  facts;  Grierson  writes  back;  the  letter 

41  B 
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gets  here  on  the  9th  of  March,  and  this  order,  correcting  the  whole  sub- 
ject, is  issued. 

Mr.  Manager  Hoab.  We  do  not  know  of  any  order  correcting  the 
whole  subject. 

Mr.  Gabpenteb.  One  side  of  a  correspondence  does  not  show  the 
matter  fully. 

Q.  (By  Mr.  Manager  McMahon.)  What  the  gentleman  calls  for,  I 
understand,  is  some  letter  of  the  Secretary  of  War  to  you  in  response 
to  the  submission  to  you  of  this  letter. — A.  I  hold  in  my  hand  a  copy 
of  a  letter  which  is  designated  as  the  letter  of  February  17, 1872. 

Mr.  Manager  MoMahon.  That  is  the  letter  which  we  gave  them  and 
they  waived  the  reading  of. 

The  Witness.  My  letter  to  the  commanding  officer  at  Fort  Sillis 
dated  19th  February. 

Mr.  Manager  McMahon.  It  was  read  in  connection  with  the  Tribune 
article.    We  have  no  objection  to  its  going  in  again. 

Mr.  Gabpenteb.  If  it  is  in  once,  that  is  enough.  I  do  not  under- 
stand that  it  is.  ' 

Mr.  Manager  Hoab.  It  has  been  read  already  by  Mr.  Lynde  in  tbe 
opening  in  that  connection. 

Mr.  Manager  Lapham.  It  has  been  put  in  evidence  since. 

Q.  (By  Mr.  Manager  McMahon.)  The  order  that  we  are  referring  to 
now  in  this  connection  is  in  the  order  of  the  25th  of  March,  1872,  as  to 
which  you  say  that  you  know  no  reason  why  it  should  not  have  been 
based  upon  the  letter  of  General  Grierson.  Now,  I  will  ask  you  whether 
any  action  was  taken,  to  your  knowledge,  by  the  Secretary  of  War  to 
correct  the  payment  of  a  tribute  by  Evans  to  Marsh ! — A.  I  know 
nothing  about  any  payment  whatever  of  that  sort. 

Q.  Do  the  records  of  your  Department  show  any  inquiry  into  tbe 
matter  as  to  whether  Evans  was  paying  the  tribute  t 

Mr.  Gabpenteb.  That  we  object  to.  You  had  better  bring  the 
records. 

Mr.  Manager  McMahon.  He  has  a  right  to  answer.  He  has  inspected 
them.    Do  you  make  objection  f 

Mr.  Gabpenteb.  No. 

Mr.  Manager  McMahon.  Very  well.  (To  the  witness.)  I  understand 
you  to  say  that  you  had  examined  the  records  for  all  the  papers  relating 
to  the  Fort  Sill  matter! — A.  Yes,  sir. 

Q.  (By  Mr.  Manager  McMahon.)  Did  you  And  any  order  for  an  in- 
vestigation into  the  fact  that  Evans  was  paying  Marsh  $12,000  a  year 
for  the  privilege  of  being  the  post-trader  at  that  post  f 

Mr.  Gabpenteb.  That  question  I  object  to. 

Mr.  Manager  McMahon.  Well,  let  us  have  the  reason. 

Mr.  Gabpenteb.  The  reason  is  that  the  witness  himself  says  he  knows 
nothing  about  that  subject.  He  has  not  found  anything,  would  not 
know  what  to  look  for,  would  not  kuow  when  he  found  something  whether 
it  referred  to  it  or  not,  for  he  knows  nothing  about  the  subject 

Mr.  Manager  McMahon.  Mr.  President,  it'  seems  to  me  a  very  pecul- 
iar point  indeed  that  we  should  be  compelled  to  put  in  the  entire  records 
of  the  War  Department,  and  have  each  individual  Senator  or  the  conn* 
sel  go  over  those  records  for  the  purpose  of  investigating  whether  these 
were  all  the  papers  that  are  there.  I  do  not  understand  that  to  be  the 
law  at  all. 

Mr.  Gabpenteb.  If  that  is  what  you  ask,  we  withdraw  the  objection. 

Mr.  Manager  McMahon.  All  right.  (To  the  witness.)  Now,  general, 
I  will  renew  the  question  whether,  after  having  made  search  for  all  the 
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papers  relating  to  Fort  Sill,  yoa  find  auy  order  or  any  communication  in 
any  way  bearing  upon  the  correction  of  this  payment  of  a  subsidy  of 
812,000  by  Evans  to  Marsh  in  New  York.— A.  No,  sir. 

Q.  (By  Mr.  Manager  McMahon.)  Nothing  of  that  sort  Y — A.  Nothing. 

Q.  (By  Mr.  Gabpenteb.)  Nor  of  the  subsidy  itself  t— A.  Nor  of  the 
subsidy  itself. 

Q.  (By  Mr.  Manager  McMahon.)  Is  there  any  other  order  in  the  War 
Department  that  was  issued  upon  the  basis  of  this  Orierson  letter  ex- 
cept the  order  of  the  25th  of  March,  1872  T — A.  I  think  that  question 
goes  a  little  further  than  my  testimony.  I  have  no  positive  knowledge 
of  what  the  basis  of  this  circular  was.  The  papers  of  the  post-trader 
basioess  are  confided  to  my  office  for  custody.  The  transactions  are 
seldom  between  the  Adjutant-General  and  the  post-trader,  except  so  far 
as  tbey  relate  to  the  military  relations  of  the  trader  to  the  post  There- 
fore 1  am  not  able  to  say  anything  about  that  Grierson  letter  being  the 
basis  of  any  instructions. 

Q.  The  question  I  ask  is,  is  there  any  other  order  upon  this  question 
of  post-tradership  except  this  order  of  March  25,  1872 1 

Mr.  Gabpenteb.  He  read  another  one  himself  yesterday. 

Mr.  Manager  McMahon.  Not  after  the  Grierson  letter.  That  was  in 
Jane,  1871.    The  Grierson  letter  is  March,  1872. 

The  Witness.  Do  you  mean  subsequent  to  the  letter  9 

Q.  (By  Mr.  Manager  MoMahon.)  Subsequent  to  the  receipt  of  the 
Grierson  letter,  in  March,  1872. — A.  There  is  a  circular  dated  June  7, 
1875,  which  confirms,  with  one  slight  alteration,  the  circular  of  March 
25, 1872,  and  a  former  circular  of  June  7, 1871. 

Mr.  Manager  McMahon.  Just  let  the  Secretary  read  it.  We  want 
all  the  orders  on  the  question. 

The  Chief  Clerk  read  as  follows : 

[Circalar.] 

Wab  Department,  Adjutamt-Gemeral's  Office, 

Wdshin^toM,  Jum*  7,  1875. 

The  fo'lowin((  iDstnictioDs,  defining  the  ftatas  and  for  the  goverament  of  post-tradera, 
are  promnlfirated  for  the  guidance  of  all  concerned : 

I.  Post-tiaders  appointed  nnder  the  authority  given  by  the  act  of  Jnly  15,  1870,  will  be 
fornished  with  a  letter  of  appointment  from  the  Secretary  of  War,  indicating  the  poat  to 
which  they  are  appointed. 

IL  They  are  not  snbject  to  the  mles  preecribed  in  article  25,  or  paragranht  196  and  197, 
Army  Bmilations,  16G3,  in  regard  to  satlers,  that  office  having  been  abolisned  by  law. 

ni.  They  will  be  permitted  to  erect  buildings  for  the  purpose  of  carrying  on  their  busi- 
ness upon  such  part  of  the  military  reservation  or  post  to  wnich  they  may  be  assigned  as 
the  commanding  officer  may  direct,  such  buildings  to  be  within  convenient  reach  of  the  g^- 
lisoD. 

IV.  They  will  be  allowed  the  ezclnsive  privilege  of  trade  upon  the  military  reserve  to 
which  they  are  appointed,  and  no  other  person  will  be  allowed  to  trade,  peddle,  or  sell  goods 
by  sample  or  otherwise,  within  the  limits  of  the  reserve.  This  paragraph,  however,  is  not 
iDtended  to  prohibit  the  sale  by  producers  of  freeh  fruits  and  vegetables,  by  permission  of 
thepost-commander. 

V.  Tbey  are  under  military  protection  and  control  as  camp-followers. 

^  VL  The  council  of  administration  at  a  post  where  there  is  a  post-trader  will,  from  time  to 
time,  examine  the  poat-trader*s  goods  and  invoices,  or  bills  of  sale ;  and  will,  subject  to  the 
approval  of  the  post^sommander,  establish  the  rates  and  prices  (which  should  be  fair  and 
reasonable)  at  wnich  the  goods  shall  be  sold.  A  copy  of  the  list  thus  established  will  be 
^cpt  posted  in  the  trader*s  store.  Should  the  post-trader  feel  himself  aggrieved  by  the  action 
of  the  council  of  administration,  he  may  appeal  therefrom  through  the  post-commander  to 
the  War  Department. 

yil.  In  determining  the  rate  of  profit  to  be  allowed,  the  council  will  consider  not  only  the 
prime  cost,  freight,  and  other  charges,  but  also  the  fact  that  while  the  trader  pays  no  tax  or 
coDtnbntion  of  any  kind  to  the  post-fund  for  his  exclusive  privileges,  he  has  no  lien  on  the 
soldiers*  pay,  and  is  without  the  security  in  this  respect  once  enjoyed  by  the  sutlers  of  the 
Army. 
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VIII.  Post-traders  will  actnallj  cany  on  the  business  themselves,  and  will  babituallj  re- 
side at  the  station  to  which  they  are  appointed.  They  will  not  farm  out,  sublet,  transfert 
sell,  or  assign  the  business  to  others. 

IX.  Post-commanders  will  report  to  the  War  Departmenr  any  misconduct,  breach  of  mil- 
itary regulations,  or  failure  to  fulfill  the  requirements  of  this  circular  on  the  part  of  tnibders. 

X.  AU  previous  instructions  in  regard  to  post* traders  not  in  conformity  with  the  terms  of 
this  circular  are  hereby  revoked. 

By  order  of  the  Secretary  of  War, 

E.  D.  TOWNSEND, 

Adjutant'  OemeraL 

The  Witness.  There  is  also  a  general  order  dated  "War  Department, 
AcyutantGeneraPs  Office,  Washington,  D.  0.,  October  12,  1872,"  pro- 
mulgating for  the  information  and  guidance  of  all  concerned  a  letter 
from  the  Department  of  Justice  dated  Washington,  October  3, 1872,  to 
Hon.  William  W.  Belknap,  Secretary  of  War,  giving  an  opinion  on  cer- 
tain questions  relating  to  post-traders  which  had  ^en  propounded  to 
him. 

Mr.  Manager  MoMahon.  Let  it  be  given  to  the  Secretary.  We  want 
them  all  in.  It  need  not  be  read  unless  the  gentlemen  on  the  other  side 
desire  it. 

Mr.  Carpenter.  We  have  not  seen  it.    We  have  no  copy. 

Mr.  Manager  Lynde.  It  merely  relates  to  the  right  of  post-traders  to 
remove  buildings. 

Mr.  Carpenter.  If  you  do  not  want  it  in,  we  do  not. 

Mr.  Manager  McMahon.  We  want  it  in  the  record. 

Mr.  Carpenter.  If  it  goes  in  the  record,  let  it  be  read. 

The  Chief  Clerk  read  as  follows : 

War  Department,  Adjutant-Gbmcral^s  Office, 

Washington,  October  12,  1872. 
General  Orders  No.  89. 

The  opinion  of  the  Actings  Attorney -General  upon  the  following  qnestions  is  pablished  for 
the  Information  and  guidance  of  all  concerned : 

"Department  of  Justice, 
^'-tVoBkington,  Oetobtr  3, 1872. 

'*  Sm :  I  have  duly  considered  the  questions  which  jou  ask  the  Attomej-Qeueral  in  your 
letter  of  the  11th  instant,  and  which  are  as  follows : 

**  *  Where  persons,  such  as  post-traders,  contractors,  and  others,  hare  been  allowed  by 
proper  authority  to  erect  buildings  to  facilitate  their  business  upon  a  military  reserre,  with 
no  restriction  as  to  the  term  during  which  they  shall  be  allowed  to  remain — 

*' '  1.  Are  such  buildings,  after  the  remoral  of  the  trader,  contractor,  or  other  person  from 
the  reserve,  still  his  personal  estate,  and  as  such  has  he  the  right  to  dispose  of  them  by  rent, 
lease,  or  sale  to  other  persons  T 

**  *2.  Does  not  such  property  become  part  of  the  realty  after  the  appointment  of  a  trader  is 
revoked  or  a  contractor  has  fulfilled  his  contract,  or  any  event  happens  which  dissolves  their 
business  connection  with  the  reserve  f  * 

**  By  the  order  of  the  Secretary  of  War  of  June  17, 1671,  (a  copy  of  which  von  inclose  to 
me,)  it  is  provided  that  'post-traders  appointed  under  the  authority  given  bv  the  act  of  July 
15, 1670,  will  be  furnished  with  a  letter  of  appointment  from  the  Secretary  of  War,  indicating 
the  p08t  to  which  they  are  appointed.* 

"They  will  be  permitted  to  erect  buildings  for  the  purpose  of  carrying  on  their  businets 
upon  such  part  of  the  military  reservation  or  post  to  which  they  may  be  assigned  ss  the 
commanding  officer  may  direct,  such  buildingpi  to  be  within  convenient  ixMMsh  of  the  gar- 
rison. 

"  They  will  be  allowed  the  exclusive  privilege  of  trade  upon  the  military  reserve  to  which 
they  are  appointed,  and  no  other  person  will  be  allowed  to  trade,  peddle,  or  sell  goods  by 
sample,  or  otherwise,  within  the  limits  of  the  reserve. 

**  They  are  under  military  protection  and  control  as  camp-followers. 

'*  Buildings  erected  by  poKt-traders  on  a  military  reserve,  in  conformity  to  this  order,  are 
erected  for  the  mutual  benefit  of  the  Government  and  the  trader,  and  are  not  to  be  regarded 
as  buildings  would  be  erected  by  trespassers,  or  even  by  tenants  under  leases,  in  which  no 
provision  is  made  therefor ;  but  they  are  erected  under  a  license  from  the  Government  aod 
for  the  mutual  benefit  of  both  parties.  Under  thene  circumstances  I  am  of  opinion  that  by 
the  proper  construction  of  the  license  these  buildings  were  not  intended  to  become  a  part  of 
the  realty  after  their  erection,  but  were  to  continue  the  property  of  the  traders,  and,  lest 
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thertfore  when  a  trader  is  removed  from  hw  pott,  I  have  no  donbt  that  he  has  a  right  to  re- 
move the  bnildinn^  from  the  place  where  it  was  erected ;  and  that  when  removed  he  can  dis- 
pose of  the  materials  as  his  own  property.    Bat  it  is  verj  clear  that  the  license  to  erect  such 
omldinga  is  a  pnrelj  personal  one,  and  is  granted  for  one  porpose  onlj.    Therefore,  auder 
such  licenses,  the  person  so  erecting  the  building  would  have  no  right  to  rent  or  lease  the 
same  or  even  to  sell  it  to  another  post-trader  without  permission  of  the  military  authorities, 
hut  his  rights .  are  confined  solely  to  that  of  removing  the  building  from  the  reserve.    Un- 
doubtedly the  property  in  such  a  building  might,  with  the  approval  of  the  commanding  offi- 
cer, be  transferred  to  another  post-trader,  and  such  permission  would  have  the  same  force  as 
a  license  to  a  new  post-trader  to  erect  such  a  building  at  that  spot 
"  I  return  yon  the  papers  indoeed. 

**  I  have  the  honor  to  be,  sir,  your  very  obedient  servant, 

/•CLEMENT  HUGH  HILL, 

** Acting  Attamejf'Generml, 
*'  Hon.  William  W.  Belkhap, 

**Seer€taryof  If^r.*' 

Mr.  Oabpentbb.  I  want  to  ask  the  manager  what  possible  effect  that 
can  have  in  this  case,  what  it  proves  or  disproves,  corroborates  or  draws 
into  suspicion  t 

Mr.  Manager  MoMahon.  Having  been  read,  I  suppose  it  is  mere 
matter  of  argument  now. 

Mr.  Gabpentbb.  I  object  to  this  being  considered  as  evidence  unless 
somebody  can  see  something  that  is  important  in  connection  with  it  I 
cannot  see  the  slightest  relevance. 

Mr.  Manager  MoMahon.  At  the  request  of  the  gentleman,  I  will 
state  the  purpose  and  object  of  it  to  the  Senate.  We  have  asked  the 
AdjQtant-Oeneral  for  a  copy  of  every  order  that  has  been  issued  since 
tbeGrierson  complaint  in  regard  to  post-traders  for  the  purpose  of  prov- 
ing a  negative,  but  a  very  important  negative  in  this  case,  and  that  is 
for  the  purpose  of  proving  that  every  order  that  the  Secretary  of  War 
issaed,  by  a  coincidence  of  good  luck,  failed  to  hit  the  case  of  Marsh 
and  Evans. 

Mr.  GABPEI9TEB.  Well.  Mr.  President,  it  strikes  me  that  that  is  tri- 
fliog  with  this  court  and  not  very  respectful  to  counsel  on  the  other 
side.  That  that  circular  has  any  possible  bearing  upon  this  case  does 
not  appear  from  anything  that  the  managers  are  willing  to  Inform  us 
of.  If  it  be  intended  in  the  spirit  of  a  justice's  court  practice  to  pile  up 
testimony  here  so  that  it  will  seem  to  be  a  large  volume  without  any 
regard  to  what  it  is,  then  I  see  the  importance  of  it;  but  the  New 
York  newspapers  could  be  embodied  with  just  as  great  effect.  But  no 
lawyer,  I  presume,  will  undertake  to  say,  certainly  none  has  said,  that 
that  is  at  all  material  to  any  issue  in  this  case  or  that  it  tends  to  prove 
or  disprove  anything  that  is  in  the  case. 

Mr.  Manager  McMahon.  Mr.  President,  I  fail  to  see  the  justice  of  the 
application  of  the  gentleman's  remark  in  regard  to  the  justice's  court. 
Mr.  Cabpenteb.  I  speak  of  that  not  disrespectfully  to  counsel,  but 
because  that  is  the  court  I  am  most  familiar  with. 

Mr.  Manager  McMaj^on.   I  accept  the  apology.    Now,  I  made  the 
statement  in  perfect  good  faith  and  I  offered  the  order  in  the  most  per- 
fect good  faith.    It  may  be  that  my  legal  learning  is  limited ;  I  concede 
that  fact,  but  yeb  I  think  that  I  did  imbibe  enough  in  the  course  of  a 
short  practice  to  know  that  it  was  jast  as  important,  if  you  wanted  to 
prove  what  a  man  had  not  done,  to  prove  exactly  what  be  had  done  and 
that  it  was  all  that  he  had  done.    When  I  offered  this  I  said  it  did  not 
bear  on  the  particular  transaction  which  we  had  in  hand,  that  we  did 
^ot  claim  that  it  did,  that  we  did  not  want  it  read ;  but  the  gentleman 
.^bo  was  looking  for  light  insisted  that  it  should  be  read.    I  agreed  that 
/^  should  simply  be  printed  in  the  record,  and  it  ought  to  have  gone 
'^  to  the  record,  because  this  honorable  body  ought  to  know  and  be 
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these  papers  and  letters  as  read.    This  particular  letter  I  happen  to 
have  a  copy  of. 

Mr.  Manager  McMahon.  You  had  the  Banfield  letters. 

Mr.  Gabpenteb.  The  proposition  was  not  to  admit  the  Banfield  let- 
ters, but  all  letters  and  documents. 

Q.  (By  Mr.  Manager  McMahon.)  Have  you  found  that  letter  ! — A.  I 
have  not.  It  may  have  been  filed  in  the  Department,  and  not  in  my 
possession. 

Q.  You  furnished  us  with  a  certified  copy,  and  gentlemen  on  the  other 
side  also  have  one.  Look  over  this  copy  and  see  where  it  may  have 
come  from. — A.  [Examining.]  It  has  evidently  been  furnished  from  the 
Adjutant-General's  Office.  I  do  not  know  wh^'  it  is  not  among  the  pa- 
pers I  have. 

Mr.  Manager  MgMahon.  We  will  read  the  certified  copy.  That  is 
evidence  in  itself.    I  send  it  to  the  Secretary  to  be  read. 

The  Chief  Olerk  read  as  follows : 

War  Department, 
Woihington  CU^f  November  2,  1871. 

Sir  :  The  Attention  of  this  Department  having  been  called  to  the  fact  that  ^ritnons  liq- 
Qors  luvve  been  aken  into  the  Indlaif  conntry  without  the  authority  of  this  Department, 
and  against  the  express  prohibition  of  law,  bv  certain  parties,  I  have  the  honor  to  request 
that  you  will  inform  me  whether  your  firm  has  carried  liquors  into  that  country  to  the  VBlne 
of  $50,000  or  any  less  sum  previous  to  October  30,  1871 ;  and,  if  so,  by  what  authority  they 
were  introdnced  there. 

Very  respectfully,  your  obedient  servant, 

WM.  W.  BELKNAP, 

Secretary  of  War, 
J.  S.  Evans,  Esq., 

Foit'Trader,  fort  StU,  Indian  Territory, 

Mr.  Manager  McMahon.  We  have  already  offered  in  evidence,  I  be- 
lieve, the  letter  to  Colonel  Griersob  at  Fort  Sill,  dated  the  17th  day  of 
February,  1872. 

The  Witness.  I  have  that  letter,  but  I  have  not  testified  to  it. 

Mr.  Manager  McMahon.  But  it  has  been  put  in  evidence,  I  believe. 
We  will  offer  in  this  connection  at  any  rate,  (for  we  have  not  the  record 
here  to  show  it,)  the  letter  of  the  Secretary  of  War,  of  date  February 
17, 1872,  addressed  to  General  Grierson,  commanding  officer  at  Fort  Sill. 
It  need  not  be  read,  as  I  am  sure  it  is  in  the  record,  but  we  want  the 
reply  of  General  Grierson  to  that  letter.  Give  us  the  date  of  that  let- 
ter and  state  what  it  is. 

The  Witness.  It  is  dated  "  Headquarters,  Fort  Sill,  Indian  Territory, 
February  28, 1872,^^  addressed  to  "  Adjutaut-GeneralUnited  States  Army, 
Washington,  D.  0.,"  and  it  begins: 

'Sm :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  dated  February  17, 1873, 
relative  to  the  post-trader  at  this  post. 

It  is  signed  «*  B.  H.  Grierson.'^ 

Q.  (By  Mr.  Manager  MoMahon.)  That  is  not  the  whole  of  it— A. 
No.  sir. 
Q.  Let  the  Secretary  read  the  whole  letter. 
The  Chief  Clerk  read  as  follows : 

Headquarters,  Fort  Sill,  Indian  Territory, 

February  28,  J  872. 
Adjutant-Qeneral  UNrrED  States  Army, 

Washingtonf  D,  C: 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  dated  February  17, 1872, 
relative  to  the  post-trader  at  this  post. 

I  understand  J.  S.  Evans's  character  as  a  business  man  is  good,  and  he  has  heretofore 
given  general  satisfaction  ;  but  Mr.  Evans  is  absent,  and  has  been  for  some  months,  and  has 
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associotod  with  him  J.  J.  Fisher,  now  also  absent,  who  has  had  control  of  the  establishment 
and  who  claims  to  have  the  cpreater  pecnniary  interest  in  the  business,  (the  bosiness  beioff 
conducted,  however,  under  the  name  of  J.  S.  Evans. )  Repeated  complaints  have  been  made 
tome  of  the  exorbitant  prices  at  which  floods  were  sold  by  them,  and  when  I  have  repre- 
sented the  matter  to  the  nrm  thej  replied  that  thej  were  oblig^  to  paj  $12,000  yearly  (to 
a  Mr.  Marsh,  of  New  York  City,  who  they  represent  was  first  appointed  post-trader  by  the 
Secretary  of  War)  for  their  permit  to  trade,  and  necessarily  had  to  charfre  high  prices  for 
their  goods  on  that  account.  I  have  repeatedly  urged  them  to  represent  this  matter  in  writ- 
ing to  me,  in  order  that  I  might  lay  the  matter  before  the  proper  authority  to  relieve  the  com- 
mand of  this  burden,  upon  whom  it  evidently  falls ;  but  they  declined  to  do  so,  stating  Uiat 
ibej  feared  their  permit  to  trade  would  be  taken  from  them. 

As  the  prices  could  not  be  regulated  by  a  council  of  administration,  the  trader  not 
being  a  sutler,  it  has  been  contemplated  by  some  of  the  officers  of  the  (garrison  to  represent 
tbiB  matter,  without  reference  to  J.  S.  Evans,  through  the  proper  military  channels,  but  as 
it  was  claioaed  that  the  authority  for  the  tradership  emanated  from  the  Secretary  of  War,  it 
was  feared  that  that  course  might  be  construed  as  taking  exception  to  the  action  of  superior 
uuthority. 

The  prices  are  considerably  higher  since  his  appointment  by  the  Secretary  of  War  than 
preTiously,  and  be  has  undoubtedly  taken  advantage  of  his  position  as  sole  trader  in  charg- 
ing these  exorbitant  prices,  giving  the  reasons  above  quoted,  stating  that  he  could  not, 
under  the  circumstances,  sell  goo£  at  lower  prices. 

It  has  also  been  reported  to  me  that  he  charges  enlisted  men  greater  prices  for  the  same 
articles  than  he  does  officers,  and,  at  all  events,  it  is  very  evident  that  the  officers  and  men 
of  this  garrison  have  to  pay  most  of  the  $12,000  yearly,  referred  to  above,  they  being  the 
consomers  of  the  largest  portion  of  the  stores. 

I  feel  that  a  great  wrong  has  been  done  to  this  command  in  being  oblijp^  to  pay  this 
enormous  amount  of  money  under  «»]f  circumstances,  the  largest  portion  of  which,  at  least, 
has  been  taken  from  the  officers  and  enlisted  men  of  this  post,  nearly  all  the  money  of  the 
latter  mentioned  going  to  the  trader.  The  responsible  party  for  thi»  great  injustice  should 
be  A<iif  responsible  and  be  obliged  to  refund  the  money. 

If  J.  S.  Evans  has  luft  paid  this  exorbitant  price  for  permission  to  trade,  as  stated  by  him, 
his  goods  should  be  seized  and  sold  for  the  benefit  of  the  post-fund. 

In  order  to  insure  a  healthy  competition,  to  reduce  the  price  of  goods,  and  to  relieve  the 
officers  and  soldiers  of  this  garrison  nrom  this  imposition,  I  recommend  that  at  least  three  (3) 
traders  be  appointed,  and  that  those  appointments  be  made  upon  the  secommendation  of  the 
(Officers  of  toe  post ;  that  eaclu  trader  be  known  to  be  interested  only  in  his  own  house,  and 
tbtt  they  be  obliged  to  keep  such  articles  as  are  required  for  the  use  of  officers  and  enlisted 
men  of  the  Army,  and  to  sell  them  at  moderate  prices. 

The  trader  complies  with  circular  of  the  A.  G.  O.  issued  June  7,  1871,  as  far  as  I  am 

aware. 

The  bnildings,  (store,  Ac.,)  however,  are  not  convenient  to  the  present  garrison,  having 
been  built  at  the  time  when  the  command  was  in  camp. 
Very  respectfully,  your  obedient  servant, 

B.  H.  GRIERSON, 
Colonel  Tenth  Cavalry,  Commanding. 

Q-  (By  Mr.  Manager  McMahon.)  Did  that  letter  pass  into  the  hands 
of  the  Secretary  of  War? — A.  It  first  came  to  the  Adjutant-General:  on 
the  9th  of  March,  1872,  was  recorded  in  the  Adjutant-General's  Office. 
Q.  Look  at  the  marks  and  see  whether  it  passed  into  the  hands  of  the 
Secretary  of  War.-i-A.  It  was  submitted  to  the  Secretary  of  War  by 
indorsement  of  11th  March,  1872. 

Q'  State  whether,  in  pursuance  of  that  letter  of  General  Grierson,  the 
\  Secretary  of  War  took  any  action,  and  what  that  action  was. — A.  I 
know  of  no  reason  why  a  circular  of  March  25, 1872,  in  relation  to  post- 
traders  was  issued,  unless  it  was  in  consequence  of  that  letter  of  Colonel 
Griersoo;  but  I  have  no  positive  information  on  that  point. 

Q.  I  ask  yon  whether  yon  remember  the  fact,  independent  of  what 
you  have  heard,  that  General  Hazen  had  also  testified  to  certain  facts 
before  the  Military  Committee  three  days  prior  to  the  order  of  March 
25.— A.  I  do  not  know  anything  about  that. 

Mr.  Cabpentee.  Allow  him  in  that  connection  to  explain  the  whole 
sabject,  from  the  letter  to  which  this  is  a  reply  and  the  letter  from  the 
Secretary  of  War  showing  that  as  soon  as  he  gets  notice  of  that  thing 
he  writes  to  Grierson  for  the  facts;  Grierson  writes  back;  the  letter 
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gets  here  on  the  Otli  of  March,  and  this  order,  correcting  the  whole  sub- 
ject, is  issued. 

Mr.  Manager  Hoar.  We  do  not  know  of  any  order  correcting  the 
whole  subject. 

Mr.  Gabpenteb.  One  side  of  a  correspondence  does  not  show  tbe 
matter  fully. 

Q.  (By  Mr.  Manager  McMahon.)  What  the  gentleman  calls  for,  I 
understand,  is  some  letter  of  the  Secretary  of  War  to  you  in  response 
to  the  submission  to  you  of  this  letter. — A.  I  hold  in  my  hand  a  copy 
of  a  letter  which  is  designated  as  the  letter  of  February  17, 1872. 

Mr.  Manager  McMahon.  That  is  the  letter  which  we  gave  them  and 
they  waived  the  reading  of. 

The  Witness.  My  letter  to  the  commanding  officer  at  Fort  Sill  is 
dated  19th  Febmary. 

Mr.  Manager  McMahon.  It  was  read  in  connection  with  the  Tribune 
article.    We  have  no  objection  to  its  going  in  again. 

Mr.  Gabpenteb.  If  it  is  in  once,  that  is  enough.  I  do  not  under- 
stand that  it  is.  ' 

Mr.  Manager  Hoab.  It  has  been  read  already  by  Mr.  Lynde  in  tbe 
opening  in  that  connection. 

Mr.  Manager  Lapham.  It  has  been  put  in  evidence  since. 

Q.  (By  Mr.  Manager  McMahon.)  The  order  that  we  are  referring  to 
now  in  this  connection  is  in  the  order  of  the  25th  of  March,  1872,  as  to 
which  you  say  that  you  know  no  reason  why  it  should  not  have  been 
based  upon  the  letter  of  General  Grierson.  Kow,  I  will  ask  you  whether 
any  action  was  taken,  to  your  knowledge,  by  the  Secretary  of  War  to 
correct  the  payment  of  a  tribute  by  Evans  to  Marsh  ? — A.  I  know 
nothing  about  any  payment  whatever  of  that  sort 

Q.  Do  the  records  of  your  Department  shqw  any  inquiry  into  tbe 
matter  as  to  whether  Evans  was  paying  the  tribute  t 

Mr.  Gabpenteb.  That  we  object  to.  You  had  better  bring  tbe 
records. 

Mr.  Manager  McMahon.  He  has  a  right  to  answer.  He  has  inspected 
them.    Do  you  make  objection  ? 

Mr.  Gabpenteb.  No. 

Mr.  Manager  McMahon.  Very  well.  (To  the  witness.)  I  understand 
you  to  say  that  you  had  examined  the  records  for  all  the  papers  relating 
to  the  Fort  Sill  matter? — A.  Yes,  sir. 

Q.  (By  Mr.  Manager  McMahon.)  Did  you  find  any  order  for  an  in- 
vestigation into  the  fact  that  Evans  was  paying  Marsh  $12,000  a  year 
for  the  privilege  of  being  the  post-trader  at  that  post  ? 

Mr.  Gabpenteb.  That  question  I  object  to. 

Mr.  Manager  McMahon.  Well,  let  us  have  the  reason. 

Mr.  Gabpenteb.  The  reason  is  that  the  witness  himself  says  he  knows 
nothing  about  that  subject.  He  has  not  found  anything,  would  not 
know  what  to  look  for,  would  not  kuow  when  he  found  something  whether 
it  referred  to  it  or  not,  for  he  knows  nothing  about  the  subject 

Mr.  Manager  McMahon.  Mr.  President,  it*  seems  to  me  a  very  pecul- 
iar point  indeed  that  we  should  be  compelled  to  put  in  the  entire  records 
of  the  War  Department,  and  have  each  individual  Senator  or  the  coun- 
sel go  over  those  records  for  the  purpose  of  investigating  whether  these 
were  all  the  papers  that  are  there.  I  do  not  understand  that  to  be  tbe 
law  at  all. 

Mr.  Gabpenteb.  If  that  is  what  you  ask,  we  withdraw  the  objection. 

Mr.  Manager  McMahon.  All  right.  (To  the  witness.)  Now,  general, 
I  will  renew  the  question  whether,  after  having  made  search  for  all  the 
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papers  relating  to  Fort  Sill,  yoa  find  any  order  or  any  commanication  in 
any  way  bearing  npon  the  correction  of  tliits  payment  of  a  subsidy  of 
812,000  by  Evans  to  Marsh  in  New  York.— -A.  No,  sir. 

Q.  (By  Mr.  Manager  MgMahon.)  Nothing  of  that  sort  ? — A.  Nothing. 

Q.  (By  Mr.  Caepentbe.)  Nor  of  the  subsidy  itself  f— A.  Nor  of  the 
subsidy  itself. 

Q.  (By  Mr.  Manager  McMahon.)  Is  there  any  other  order  in  the  War 
Department  that  was  issued  upon  the  basis  of  this  Orierson  letter  ex- 
cept the  order  of  the  25th  of  March,  1872? — A.  I  think  that  question 
goes  a  little  further  than  my  testimony.  I  have  no  positive  knowledge 
of  what  the  basis  of  this  circular  was.  The  papers  of  the  post-trader 
bosiness  are  confided  to  my  office  for  custody.  The  transactions  are 
seldom  between  the  Adjutant-General  and  the  post-trader,  except  so  far 
as  they  relate  to  the  military  relations  of  the  trader  to  the  post  There- 
fore I  am  not  able  to  say  anything  about  that  Grierson  letter  being  the 
basis  of  any  instructions. 

Q.  The  question  I  ask  is,  is  there  any  other  order  upon  this  question 
of  post-tradership  except  this  order  of  March  25,  1872 1 

Mr.  Gaepentee.  He  read  another  one  himself  yesterday. 

Mr.  Manager  MoMahon.  Not  after  the  Grierson  letter.  That  was  in 
June,  1871.     The  Grierson  letter  is  March,  1872. 

The  WiTiTESS.  Do  you  mean  subsequent  to  the  letter  ? 

Q.  (By  Mr.  Manager  MgMahon.)  Subsequent  to  the  receipt  of  the 
Grierson  letter,  in  March,  1872. — A.  There  is  a  circular  dated  June  7, 
1875,  which  confirms,  with  one  slight  alteration,  the  circular  of  March 
25, 1872,  and  a  former  circular  of  June  7, 1871. 

Mr.  Manager  MgMahon.  Just  let  the  Secretary  read  it  We  want 
all  the  orders  on  the  question. 

The  Chief  Clerk  read  as  follows : 

[CircuUr.] 

War  Department,  Adjutamt-General^s  Office, 

Waskin^toM,  JuM  7,  1875. 

The  fo'lowinff  infltractions,  defiDing  the  bUUu  and  for  the  gOYerament  of  pott-traders, 
ve  promulfi^atoa  for  tbe  guidance  of  all  concerned : 

I.  Pofit-tiaders  appointed  under  the  authority  given  hy  the  act  of  Jnlj  15,  1870,  will  be 
famished  with  a  letter  of  appointment  from  the  Secretary  of  War,  indicating  the  post  to 
which  thej  are  appointed. 

II.  They  are  not  subject  to  the  rules  prescribed  in  article  25,  or  paragraphs  196  and  197, 
Army  Spallations,  1863,  in  regard  to  sutlers,  that  office  having  been  abolished  by  law. 

lU.  They  will  be  permitted  to  erect  buildings  for  the  purpose  of  carrying  on  their  busi- 
ness upon  such  part  of  the  military  reservation  or  post  to  which  they  may  be  assigned  as 
the  commanding  officer  may  direct,  such  buildings  to  be  within  convenient  reach  of  the  gar- 
rison. 

IV.  They  will  be  allowed  the  exclusive  privilege  of  trade  upon  the  military  reserve  to 
which  they  are  appointed,  and  no  other  person  will  be  allowed  to  trade,  peddle,  or  sell  g^ds 
by  sample  or  otherwise,  within  the  limits  of  the  reserve.  This  paragraph,  however,  is  not 
intended  to  prohibit  the  sale  by  producers  of  fresh  fruits  and  vegetables)  by  permission  of 
thepost-eommaoder. 

Y.  They  are  under  military  protection  and  control  as  camp-followers. 
^  VI.  The  council  of  administration  at  a  post  where  there  is  a  post-trader  will,  from  time  to 
tinie,  examine  the  po8t-trader*s  goods  and  invoices,  or  bills  of  sale ;  and  will,  subject  to  the 
Approval  of  the  post-commander,  establish  the  rates  and  prices  (which  should  l>e  fair  and 
reasonable)  at  wnich  the  goods  shall  be  sold.  A  copy  of  the  list  thus  established  will  be 
Itept  posted  in  the  trader's  store.  Should  the  post-trader  feel  himself  aggrieved  by  the  action 
of  the  coundl  of  administration,  he  may  appeal  therefrom  through  the  post-commander  to 
the  War  Department. 

yil.  In  aetermiuing  the  rate  of  profit  to  be  allowed,  the  council  will  consider  not  only  the 
prime  cost,  freight,  and  other  charges,  but  also  the  fact  that  while  the  trader  pays  no  tax  or 
contribution  of  any  kind  to  the  post-fund  for  his  exclusive  privileges,  he  has  no  lien  on  the 
soldiers*  pay,  and  is  without  the  security  in  this  respect  once  enjoyed  by  the  sutlers  of  the 
Army. 
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[Personal.  ] 

Fort  Sill,  Indian  Territory,  Deumber  8,  1871. 

Sir:  Hespectfallj  referring  to  jour  letter  of  the  18th  ultimo,  I  have  the  honor  to  report 
that  more  ale,  wine,  and  porter  was  introduced  hy  John  S.  Evans  than  was  contemplated 
hy  me  in  my  indorsement  of  July  (Aa^nst)  22,  1871 ;  but  it  was  done  by  the  authoritj  of 
the  ofiSoer  temporarily  in  command  of  the  post  while  I  was  absent  in  tEe  field. 

I  do  not  think  that  the  post-trader  has  strictly  complied  with  the  provisions  of  my  indorse- 
ment referred  to,  yet  I  believe  it  was  not  his  intention  to  violate  the  restrictions  impoeed 
therein.    As  to  the  amount  introduced,  I  respectfully  refer  you  to  the  report  of  Joua   S. 
Evans,  also  to  a  copy  of  the  indorsement  autnorizing  the  introduction,  herewith  inclosed. 
Very  respectiully,  your  obedient  servant, 

B.  H.  GRIERSOX, 
Colonel  Tenth  United  Statea  Cavdlty^  Commanding, 

Hon.  W.  W.  Brlknap, 

Secretary  of  War^  fVashington^  D,  C. 


[Copy  from  post  records.] 

Fort  Sill,  Indian  Territory, 

Augv$t22,  1871. 

John  S.  Evans  &  Co.,  post-traders,  request,  in  accordance  with  the  permission  from  divis- 
ion  headquarters,  permission,  under  the  direction  of  the  commanding  officer,  to  purchase  and 
have  delivered  for  sale  at  this  post  forty  cases  imperial  wines,  thirty  cases  Catawba  wines, 
thirty  cases  still  wines,  and  fifty  barrels  bottled  ales ;  states  that  the  increased  amount  or- 
dered beyond  what  is  needed  for  immediate  supply  is  made  to  prevent  great  loss  which  would 
occur  by  breakage  from  frost  in  transporting  in  cold  weather. 

Headquarters  Fort  Sill,  Indian  Territorv, 

August  2:i,\S71. 

Respectfully  returned.    The  permission  herein  re(^uested  is  hereby  granted  under  the  au- 
thority given  by  the  commanding  general  of  the  Military  Division  of  Uie  Missouri. 
By  order  of  Major-General  J.  M.  Schofield. 

S.  L.  WOODWARD, 
First  Li  u'emnt    Ttn'h  Caoi  Iry,  Adjutant. 
Official  copy : 

Wm.  H.  Beck, 

First  Lieutenant f  Regimental  Quartermaster  Tenth  Cavalry ^  Post- Adjutant, 


Fort  Sill,  Indian  Territory, 

December  "Z,  1871. 

Sir  :  In  reply  to  your  inquiries  of  this  date,  relative  to  the  introduction  and  sale  of  ale  anJ 
wine,  we  respectfully  submit  the  following  statement : 

First  We  nave  introduced  ale  and  wine  to  the  amount  of  $1,060. 

Second.  We  have  sold  it  to  officers,  in  person  and  on  their  orders,  and  in  small  quantitie<>, 
by  permission,  to  troops  and  civilian  employes. 

Third.  We  have  now  on  hand  ale  and  wine  to  the  amount  of  $300. 

Fourth.  We  have  been  governed  in  the  sale  of  the  ale  and  wine  referred  to  by  the  pro- 
visions of  the  indorsement  of  the  commanding  officer  Fort  Sill,  Indian  Territory,  dated  JqIv 
22,  1871.  '' 

Very  respectfully,  your  obedient  servant, 

J.  S.  EVAXS  «&  CO. 
Lieut.  Wm.  H.  Beck, 

Tentli  Cavalry^  Post- Adjutant, 


War  Department,  December  22,  IS72. 

Sir  :  I  have  the  honor  to  invite  your  attention  to  the  inclosed  copies  of  letters  just  received 
by  me  in  relation  to  the  sale  of  spirituous  liquors  by  John  S.  Evans,  post-trader  at  Fort  Sill, 
and  particulariy  to  the  letter  of  Col.  Benjamin  H.  Griorson,  which  satisfies  me  that  Mr. 
Evans  had  military  authority  for  the  sales  of  liquors  which  ho  has  made. 
Very  respectfully,  &c., 

W.  W.  BELKNAP. 

Secretary  of  JVar, 
The  Solicitor  op  the  Treasury. 
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Q.  (By  Mr.  Cabpentbb.)  QeneralTowusend,have.vou  the  circular  of 
June  7,  1871 1 — A.  Yes,  sir. 

Q.  Please  read  the  clause  of  that  circolar  which  is  marked  in  the  copy 
I  band  yon. — A.  ^'  Commanding  officers  will  report  to  the  War  Depart- 
ment any  breach  of  military  regulation  or  any  misconduct  on  the  part 
of  traders." 

Q.  Under  that  circular  was  it  the  duty  of  Colonel  Grierson,  if  he  knew 
of  any  impropriety  existing  at  the  post  on  the  part  of  the  traders,  to 
report  it  to  the  Department  f — A.  At  any  time  after  the  receipt  of  the 
circular  it  was  his  duty. 

Q.  This  circular  was  issued  June  7, 1871,  and  the  date  of  his  letter  is 
February  28, 1872.— A.  Yes,  sir. 

Q.  So  that  he  must  probably  have  received  this  circular  before  that 
letter  was  written.  Let  me  see  the  Grierson  letter.  [The  witness  handed 
the  letter  to  the  counsel.]  Yon  have  read  a  letter  or  order  from  the 
Secretary  of  War  directing  the  other  traders  at  Fort  Sill,  after  the 
appointment  of  Mr.  Evans,  to  be  removed,  have  you  not  T^ — A.  Yes,  sir. 

Q.  Was  that  the  course  pursued  with  all  the  posts  after  the  act  giving 
tbe  power  to  the  Secretary  of  War  to  make  the  appointments  ? 

Mr.  Manager  HoAB.  Be  good  enough  to  repeat  your  question,  Mr. 
Carpenter. 

Mr.  Carpenter.  I  cannot. 

Mr.  Manager  Hoar.  The  substance 

Mr.  Carpenter.  I  want  to  prove  that  the  same  thing  precisely  that 
was  done  at  Fort  Sill  was  done  everywhere  by  a  general  order ;  and  that 
there  is  but  one  exception  in  the  United  States,  and  that  is  in  Texas, 
where  there  is  more  than  one  trader. 

Mr.  Manager  MgMahon.  Bat  no  special  order  was  issued  to  any  post 
except  this  one. 

Mr.  Carpenter.  Because  nobody  resisted  it  in  the  other  cases.  Here 
the  man  did  not  go  when  he  was  ordered,  and  therefore  a  special  order 
was  issued  that  he  should  go.  In  the  other  cases  they  went  by  mere 
obedience  to  the  order,  and  there  were  more  traders  at  this  post  than  at 
any  other  in  the  United  States  when  the  order  was  issued. 

Mr.  Manager  Lapham.  That  shows  the  great  value  of  the  post. 

Mr.  Carpenter.  That  is  not  our  fault.    We  did  not  make  the  post. 

The  Witness.  I  read  some  time  ago  an  extract  from  a  circular  which 
was  sent  to  the  commanding  officers  of  all  posts  of  which  traders  were 
appointed. 

Mr.  Carpenter.  Now  read  that  again. 

The  Witness.  After  announcing  the  appointment  of  certain  individ- 
uals as  post-traders,  the  order  proceeded :  "As  soon  as  Mr. shall* 

be  prepared  to  enter  upon  the  discharge  of  his  duties,  you  will  cause  the 
removal  from  the  military  reservation  at of  all  traders  not  hold- 
ing a  letter  of  appointment  from  the  Secretary  of  War  under  said  act," 
being  the  act  referred  to  in  the  first  part  of  the  circular. 

Q.  (By  Mr.  Carpenter.)  Was  that  sent  to  the  posts!— A.  Yes,  sir. 
Whenever  a  post-trader  was  appointed  the  commanding  ofi^er  was  noti- 
fied of  his  appointment  in  that  form. 

Q.  It  was  sent  in  the  Fort  Sill  case  as  it  was  sent  in  all  the  other 
cases  ? — A.  Yes,  sir. 

Q.  At  any  other  post  in  the  United  States,  if  the  Secretary  had  been 
informed  that  the  old  trader  would  not  retire,  would  there  not  have  been 
an  order  issued  to  the  commander  of  the  post  to  put  him  out  f — A.  1  do 
not  know. 

Q.  What  do  you  believe  about  it  t 
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Mr.  Manager  MoMahon.  I  object  to  the  qaestion. 

Mr.  Gabpenteb.  I  congratalate  the  getleman  on  getting  back  to  regu- 
lar testimony.  (To  the  witness.)  After  the  resignation  of  General  Bel- 
knap as  Secretary  of  War,  was  Mr.  Evans  removed  as  post-trader  at  Fort 
Sill  t 

A.  An  order  was  sent  to  remove  him,  dated  the  6th  of  March,  1876. 

Mr.  Gabpenteb.  Sead  that  order,  if  yon  have  it  here. 

The  witness  read  as  follows : 

[Telegram.] 

War  Department,  Adjutant-General's  Office, 

WoihingtOH,  March  6»  1876. 
Lientenant-General  SHBRmAN,  Commanding,  Chicago : 

The  President  directs  you  notify  Evans,  post-trader  Fort  Sill,  that  his  appointment  is  re' 
yoked.  He  will  be  permitted  to  remain  and  sell  goods  at  prices  fixed  by  connoil  of  admin' 
istration  till  appointment  of  successor.  The  President  desires  you  to  diieet  council  of  ad* 
ministration  to  meet,  and  to  recommend  to  Secretary  War,  through  military  chmnels,  suita* 
ble  person  for  trader.    Letter  by  mail. 

E.  D.  TOWireEKD, 

AdjL'OeneraL 

The  Witness.  There  was  also  a  letter  sent  throngh  the  mail  in  the 
following  terms : 

War  Department,  Adjutant-General's  Office, 

Washington,  March  6,  1876. 

Sir  :  I  have  to  inform  von  that  your  appointment  as  post-trader  at  Fort  Sill,  Indian  Ter* 
ritory,  has  been  revoked  by  the  direction  of  the  President. 
Bespectfully, 

E.  D.  T0WN8END, 

Adjutant' General, 
Mr.  John  S.'Evans, 

Fort  SUl,  Indian  TerriUmf, 

(Through  the  Lieutenant-Greneral  commanding  Military  Division  of  the  Missouri,  Chicago. 
Illinois.) 

There  is  also  a  letter  addressed  to  General  Sheridan  upon  the  same 
point. 

Q.  (By  Mr.  Gabpenteb.)  Was  a  circnlar  issned  of  which  that  is  one  of 
the  printed  blanks,  [handing  a  paper;]  and,  if  so,  at  about  what  timet 

Mr.  Manager  Lynde.  What  is  the  date  of  the  circnlar  f 

Mr.  Gabpenteb.  March  7, 1876. 

Mr.  Manager  Jenks.  What  is  its  relevancy  f 

Mr.  Gabpenteb.  To  show  that  the  order  was  issued  and  to  show  the 
proceedings  under  it. 

Mr.  Manager  Jenes.  What  has  that  to  do  with  this  case  T 

Mr.  Gabpenteb.  I  think  it  will  acquit  Mr.  Belknap. 

Mr.  Manager  Hoab.  That  was  after  he  went  out. 

Mr.  Manager  Jenks.  Yes ;  he  went  out  on  the  2d  of  March.  I  object 
to  it  as  irrelevant. 

Mr.  Gabpenteb.  We  oflFer  this  circular  in  evidence. 

Mr.  Manager  Lynde.  We  object  to  the  introduction  of  that  circular 
in  evidence.  It  bears  date,  I  think,  7th  of  March,  after  the  resignation 
of  Mr.  Belknap,  and  has  nothing  whatever  to  do  with  the  case  now  be- 
fore the  court,  so  far  as  we  can  see. 

Mr.  Gabpenteb.  The  testimony  which  we  offer  is  that  on  the  7th  of 
March,  1876,  a  general  [circular-order  was  issued  to  every  post  in  the 
United  States  directing  the  officers  to  examine  whether  the  post-traders 
were  satisfactory;  and,  if  not,  to  state  that  fact  or  to  have  them  re- 
moved; and  that  in  pursuance  of  the  order,  at  Fort  Sill  on  the  11th  of 
April,  1876,  there  was  a  meeting  of  the  officers,  and  every  one  of  them 
recommended  the  re-appointment  of  Mr.  Evans. 
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A  word  farther  as  to  the  relevancy  of  this  testimony.  The  articles 
charge  that  Mr.  Belknap  received  money  in  consideration  that  he  would 
not  remove  Mr.  Evans.  Madison  said  in  the  convention  which  framed 
the  ConstitatioQ  that  the  removal  of  a  good  officer  withoat  canse  woald 
be  impeachable.  We  want  to  see  if  we  can  be  impeached  for  not  doing 
what  Madison  said  wonld  be  impeachable.  We  want  to  show  that 
this  man  had  the  confidence  of  all  the  officers  at  the  post :  that  there 
never  was  any  reason  for  removing  him ;  and  that  Mr.  Belknap  would 
have  been  in  the  wrong  if  he  had  removed  him  at  any  time. 

Mr.  Manager  LYia)E.  Mr.  President  and  Senators,  it  seems  that 
this  investigation  was  not  had  until  Mr.  Belknap  had  sent  in  his  resig- 
nation and  vacated  the  office  of  Secretary  of  War.  He  had  made  the 
appointment  previously,  it  is  true,  on  the  recommendation  of  the  officers 
at  Fort  Sill,  when  he  was  Secretary  of  War;  but  he  refused  to  make  it 
until  Mr.  Marsh  threw  in  his  Interest  and  influence  with  the  Secretary  of 
War,  who  had  informed  Mr.  Evans  that  he  had  already  promised  this 
appointment  to  Mr.  Marsh.  That  the  officers  of  Fort  Sill  found  no  fault 
with  Mr.  Evans  and  excused  him  of  the  high  charges  which  he  made 
for  the  goods  which  he  sold  to  the  officers  and  soldiers,  on  the  ground 
that  he  was  paying  $12,000  a  year  bonus,  we  are  informed  by  the  letters 
of  the  commanding  officers  at  the  post  and  by  the  other  evidence  we 
have  introduced  in  the  trial.  Therefore  that  these  same  officers  should, 
subsequent  to  the  resignation  of  the  Secretary  of  War,  when  this  mat- 
ter was  under  investigation  and  when  Mr.  Evans  was  no  longer  called 
upon  to  pay  this  bonus  of  $12,000,  have  sufficient  confidence  in  his 
integrity  to  recommend  his  continuance  in  that  position,  makes  nothing 
in  favor  of  the  accused  in  this  case.  We  therefore  claim  that  it  has  no 
pertinency  to  the  issue  before  the  Senate,  and  ask  that  it  may  be  ex- 
cluded. 

Mr.  Gabpenteb.  If  the  other  side  do  not  claim  that  there  was  any 
excuse  whatever  at  any  time  for  the  removal  of  Mr.  Evans  by  the  Sec- 
retary of  War,  that  is  one  thing.  They  charge  in  the  articles  of  im- 
peachment that  we  received  money  in  consideration  that  we  would  not 
remove  him.  We  have  already  shown  by  letters  from  the  very  officers 
at  the  post,  when  they  were  interrogated  officially  by  Belknap,  that  he 
was  a  good  trader,  an  honest  man,  &c.  We  now  propose  to  show  that 
the  President,  knowing  nothing  about  this  thing,  but  the  storm  beinjg 
raised,  removed  him  at  once,  and  ordered  the  council  of  administration 
to  recommend  a  man,  and  that  they  unanimously  recommended  him  for 
re-appointment  It  seems  to  me  that  if  the  order  to  the  post-trader 
about  his  house  and  permission  to  take  it  away  when  he  left  the  service 
is  evidence  on  any  issue  in  this  case,  this  is  relevant  as  bearing  on  one 
of  the  express  allegations  of  the  articles  themselves. 

Mr.  Blaib.  Mr.  President  and  Senators,  the  court  will  observe  that 
there  are  two  theories  here,  one  by  the  prosecution  and  one  by  the  de- 
fense, and  they  recur  at  every  stage  of  this  case.  Yesterday  we  had 
this  battle  with  the  managers,  they  assuming  that  we  knew  of  these 
arrangements,  of  the  existence  of  this  contract,  and  were  receiving 
knowingly  this  money.  Of  course  they  think  that  theory  is  true,  and 
of  course  they  think  there  is  no  other  theory  in  the  case.  But  there  is 
another,  which  we  mean  to  make  good  to  this  court,  and  it  is  that  we 
know  nothing  of  the  consideration  whatever ;  that  this  appointment 
was  made  in  perfect  good  faith ;  that  so  far  as  we  knew  the  law  was 
being  executed,  and  when  failure  of  its  execution  was  called  to  our 
attention  we  got  the  advice  of  our  officers,  those  who  were  most  familiar 
with  this  case,  and  got  their  remedies  and  applied  them.    They  would 


654  TRIAL  OF  WILLIAM  W.  BELKNAP. 

think  tlie  argument  to  be  on  their  side  that  we  oaght  to  have  immedi- 
ately removed  this  man,  broken  ap  his  establishment,  and  turned  bim 
out,  as  the  President  did  when  the  fact  was  finally  brought  to  his  atten- 
tion and  it  was  published  that  this  contract  existed.  Let  the  Senate 
assume,  as  we  infer  they  will  assume,  that  the  Secretary  of  War  knew 
nothing  of  this  transaction  between  these  other  parties;  and  that  this 
man  executed  his  duties  faithfully.  That  he  did  execute  them  faithfully 
and  that  he  was  a  good  officer  we  think  is  proved  by  the  unanimous 
recommendation  of  the  officers  and  soldiers  at  this  post.  We  want  now 
to  show  to  the  court  that  this  officer,  notwithstanding  all  the  charges 
which  were  made,  was  recognized  as  a  good  and  proper  officer,  and  did 
his  duty  so  satisfactorily  that  every  officer  at  the  post  recommended  his 
re-appointment.  We  think  this  competent  proof.  We  think  this  proper 
to  go  before  the  Senate  as  a  circumstance  to  weigh  in  their  judgment 
upon  this  case. 

Mr.  Manager  MgMahon.  Mr.  President  and  Senators,  the  proposition 
under  discussion  is  the  admission  of  a  recommendation  of  the  post- 
trader  who  was  maintained  in  office  by  the  Secretary  of  War,  under,  as  we 
claim,  a  corrupt  arrangement  of  which  he  was  cognizant.  The  recom- 
mendation is  signed  by  these  parties  after  the  whole  matter  had  beeu 
exposed  to  the  world,  after  the  Secretary  of  War  had  gone  out  of  office, 
and  after,  as  has  been  well  stated,  Mr.  Evans  was  relieved  of  that  incu- 
bus which  made  him  at  one  time  an  undesirable  man  at  the  post.  The 
inference  that  has  been  drawn  surprises  me.  I  am  only  more  surprised 
by  one  thing  in  the  arguments  on  the  other  side,  and  that  is  the  serene 
confidence  in  the  innocence  of  his  client  as  uniformly  exhibited  by  my 
friend  to  the  right  [Mr.  Blairlwhen  he  gets  up  to  say  anything  in  re- 
gard to  this  case.  John  S.  Evans,  say  these  gentlemen,  was  a  good 
officer,  and  therefore  Mr.  Belknap  ought  never  to  have  removed  him. 
We  never  asked  General  Belknap  to  remove  him.  But  what  are  the 
facts  t  These  same  officers,  or  others  who  stood  in  the  same  position 
and  had  the  same  confidence  of  the  country,  recommended  John  S. 
Evans  unanimously  in  1870  for  this  post.  Those  papers  were  laid  before 
the  Secretary  of  War,  and  what  do  we  find  t  The  unanimous  recom- 
mendation of  every  man  who  knew  John  S.  Evans  was  overlooked. 
The  fact  that  John  S.  Evans  had  invested  one  hundred  and  twenty- 
five  thousand  dollars'  worth  .of  property  there  was  overlooked. 

Mr.  Gabpenteb.  That  is  summing  up  the  case,  and  has  nothing  to 
do  with  this  particular  question. 

Mr.  Manager  MoMahon.  I  beg  your  pardon  ;  I  am  answering  your 
argument.  The  fact  that  this  man  was  to  be  ruined  by  the  appointment 
of  Caleb  P.  Marsh,  who  had  no  recommendation  on  file  when  appointed, 
was  overlooked,  and  John  S.  Evans  was  put  in  not  because  he  had  the 
recommendation  of  every  officer  at  the  post,  but  in  spite  of  that  fact, 
simply  because  Mr.  Marsh  went  in  and  said,  as  we  may  prove  on  our  side, 
that  he  should  be  retained. 

Mr.  Blaib.  Does  not  the  gentleman  see  that  this  is  arguing  the  case  T 
I  put  it  to  the  gentleman  if  it  is  fair  to  get  up  here  and  repeat  and  ding- 
dong  all  the  time  the  facts  claimed  by  the  other  side  before  the  Senate 
upon  the,  mere  question  of  the  admissibility  of  a  piece  of  testimony  as 
tending  to  show  our  theory  of  the  case  t 

Mr.  Manager  MgMahon.  It  is  impossible,  Mr.  President,  to  argue  the 
admissibility  of  any  particular  piece  of  evidence  without  in  some  degree 
trenching  upon  the  merits  of  the  case ;  and  I  think  I  am  excusable  in 
doing  that  when  I  have  to  deal  with  gentlemen  who  are  so  apt  and  ex- 
pert in  themselves. 
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To  come  back  to  the  point  I  was  arguing  when  interrapted,  they  claim 
that  John  S.  Evans  oaght  not  to  have  been  removed,  and  was  not  re- 
moved, becaase  he  was  a  good  officer,  and  they  want  to  prove  that  by  a 
subsequent  statement,  whereas  until  Caleb  P.  Marsh  told  the  Secretary 
of  War  ^^  put  my  man  Evans  in,"  Evans  could  not  go  in. 

Mr.  Cabpenteb.  That  is  not  the  question.  The  question  is  whether 
lie  was  a  fit  man  to  be  in,  not  how  he  got  in. 

Mr.  Manager  McMahon.  Then  the  theory  of  the  gentleman  is  very 
much  this,  in  politics,  in  ethics,  and  in  law,  that  if  you  appoint  a  fit  man 
for  a  corrupt  consideration,  it  is  all  right. 

Mr.  Blaib.  That  is  the  old  story. 

Mr.  Manager  MgMahon.  I  know  it  is  the  old  story,  and  we  are  going 
to  try  the  case  on  the  old  story  until  we  get  through  with  it.  If  these 
gentlemen  are  to  be  called  and  sworn,  and  will  express  their  opinion 
here  and  be  liable  to  be  cross-examined  if  there  is  anything  of  impor- 
tance, very  well ;  but  this  mere  paper  is  nothing. 

Mr.  Oabpenteb.  It  is  an  official  paper,  coming  from  the  office  of  the 
Secretary  of  War. 
Mr.  Manager  MgMahon.  But  not  an  official  opinion. 

Mr.  Cabpenteb.  It  is  as  much  official  as  the  letters  which  you  have 
had  read  from  the  district  attorneys  in  Missouri,  or  Arkansas,  or  some 
other  place. 

Mr.  Edmunds.  I  should  like  to  ask  the  date  of  the  circular  which  is 
now  offered. 

The  Pbesident  pro  tempore.  The  witness  will  state  the  date  of  the  cir- 
cular. 

The  Witness.  The  7th  of  March,  1876. 

The  Pbesident  pro  tempore.  The  question  is,  Shall  the  circular  be 
admitted  f 

The  question  was  determined  in  the  negative. 

Mr.  Cabpenteb.  We  now  offer  the  recommendation. 

Mr.  Manager  MoMahon.  We  object  to  that,  of  course,  on  the  same 
ground,  that  it  is  a  recommendation  subsequent  to  March  2, 1876.  Am 
I  correct  t 

Mr.  Cabpenteb.  I  understand  so.  I  want  to  have  taken  down  in  the 
record,  so  that  I  can  refer  to  it,  perhaps,  hereafter,  if  necessary  in  the  ar- 
gument of  the  case,  the  fact  that  we  offer  here  to  show  that  the  Presi- 
dent issued  a  circular  requiring  the  council  of  administration  at  every 
post  to  examine  into  the  competency  of  the  traders  then  in  place  and 
to  recommend  the  removal  of  such  as  ought  not  to  hold  the  place ;  that 
in  consequence  of  that  order  of  the  President,  on  the  11th  of  April,  1876, 
the  council  of  administration  at  Fort  Sill  held  its  regular  meeting  under 
that  circular  and  recommended  this  man  Evans,  and  that  he  was  also 
recommended  by  all  the  officers  at  the  post  at  the  time. 

Mr.  Blaib.  Does  the  Chair  overrule  our  question? 

The  Pbesident  pro  tempore.  On  the  same  principle  decided  by  the 
Senate,  the  Chair  sustains  the  objection,  the  paper  being  subsequent  to 
the  resignation  of  the  Secretary  of  War. 

Mr.  Blaib.  But  it  is  a  piece  of  evidence. 

The  Pbesident  j>ro  tempore.  The  Chair  so  understood  it,  but  decided 
it  on  the  principle  that  it  was  subsequent  to  the  date  of  resixunrtion,  and 
on  that  the  Chair  ruled.  The  Chair  will,  however,  submit  the  question 
to  the  Senate,  if  desired.  Shall  this  paper  be  admitted  ? 

Mr.  Logan.  What  is  the  paper ! 

The  Pbesident  pro  tempore.  The  witness  will  give  the  date. 

The  Witness.  *'  Proceedings  of  the  council  of  administration  con- 
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vened  at  Fort  Sill  7th  March,  1876."  The  coancil  convened  on  the  8th 
of  March  parsuant  to  an  order  of  the  day  previoas. 

The  PBEStDBNT  pro  tempore.  Shall  this  paper  be  received  ? 

The  qaestion  was  determined  in  the  negative. 

Mr.  Edmunds.  K  the  examination  of  this  witness  is  to  continue  much 
longer,  I  ask  leave  that  the  Senate  take  a  recess  for  fifteen  minates,  in 
order  that  the  counsel  and  witness  may  rest  from  their  labor  during  that 
time.    (To  Mr.  Carpenter.)    Will  you  want  the  witness  much  longer  ? 

Mr.  Gabpenteb.  O,  yes ;  we  shall  want  him  for  an  hour  longer,  or 
more. 

Mr.  Edmunds.  I  move  that  we  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  a  recess  of  fifteen  minutes  was  taken* 

The  Senate  sitting  for  the  trial  of  the  impeachment  re-assembled  at 
three  o'clock  p.  m. 

E.  B.  Townsend's  cross-examination  continued. 

By  Mr.  Carpenter  : 

Question.  Bo  yon  know  Captain  George  T.  Robinson  who  was  in  the 
Tenth  Cavalry  ! — Answer.  I  know  there  was  such  an  officer  in  the 
Tenth  Cavalry. 

Q.  Was  he  at  some  time  court-martialed  t — A.  Yes,  sir. 

Q.  Have  you  here  the  proceedings  of  his  trial! — A.  I  have  not  the 
proceedings ;  I  have  a  copy  of  the  order  promulgating  them.  It  does 
not  include  the  testimony,  but  only  the  findings. 

Q.  You  may  state,  if  there  is  no  objection  to  that  form,  what  the  find- 
ing of  the  court  was. 

Mr.  Manager  Lynde.  We  object. 

Mr.  Manager  Hoar.  We  do  not  object  to  the  form ;  we  object  to  the 
substance. 

Mr.  Carpenter.  To  the  document,  then. 

Mr.  Manager  Lynde.  We  object  to  that. 

Mr.  Manager  Hoar.  We  do  not  object  to  the  form  but  to  the  sub- 
stance of  the  fact  you  propose  to  prove. 

Mr.  Carpenter.  Let  us  hear  what  the  objection  is. 

Mr.  Manager  Lynde.  For  what  purpose  is  it  sought  to  introduce  this 
evidence  f 

Mr.  Carpenter.  We  offer  it  for  this  purpose :  This  man  Robinson 
was,  as  I  understand,  court-martialed  and  sentenced  by  the  court  to  be 
dismissed  the  service.  He  was  at  the  Saint  Louis  barracks  at  the  time ; 
and  after  the  finding  by  the  court  was  sent  on  to  Washington  to  be  ap- 
proved by  the  Secretary  of  War  he  wrote  a  letter  to  the  Secretary  sub- 
stantially stating  the  allegations  which  are  now  made  in  these  articles 
and  by  the  testimony  ofiered  by  the  managers,  and  containing  what  we 
regard  as  a  black-mailing  appeal  to  the  S^retary  of  War,  that  he  must 
disapprove  of  the  findings  of  that  court  or  the  writer  would  take  steps 
to  disclose  what  he  says  existed  in  regard  to  the  tradership  at  Fort 
Sill. 

Mr.  Manager  Lynde.  What  is  the  date  of  that  communication  ? 

Mr.  Carpenter.  April  2, 1875.  Thereupon  General  Belknap  exam- 
ined the  papers  in  the  case,  found  that  the  proceedings  were  regular, 
that  the  court  was  justified  in  its  finding,  and  he  approved  the  finding 
and  cashiered  the  captain,  and  filed  this  of  record. 

Mr.  Manager  Hoar.  Who  approves  the  finding,  the  Secretary  of  War 
or  the  President  t 

Mr.  Carpenter.  The  President  approved  it,  but  it  passed  through 
several  channels.  It  was  approved  first  by  the  Judge- Advocate-General; 
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then  by  the  Secretary  of  War,  and  then  by  the  President,  who  ordered 
the  dismissaL  General  Belknap  filed  this  letter  at  that  time  with  those 
papers,  and  we  have  it  certified  here  from  the  files  of  the  War  Depart- 
oieot 

Mr.  How£.  At  what  time  was  that  letter  filed  f 

Mr.  Cabpentes.  This  letter  is  dated  April  2, 1875. 

Mr.  Howe.  Does  the  date  of  the  filing  appear  t 

Mr.  Gabpenteb.  It  does  not.  This  is  certified,  bat  it  does  mot  cer- 
tify  the  time  when  it  was  filed. 

Hr.  Manager  Hoab.  Probably  after  that  time. 

Mr.  Manager  Lyicde.  I  do  not  ycit  understand  from  the  counsel  the 
purpose  or  object  they  have  in  presenting  that  record  or  those  papers  to 
the  conrt. 

Mr.  Gabpenteb.  I  thought  I  had  gone  far  enough  to  show  the  bear- 
ing of  it.  We  should  argue  to  a  jury,  because  it  might  be  neoessary 
there;  we  should  not  take  any  time  to  argue  it  to  this  Senate,  because 
we  should  suppose  the  thing  was  transparent  that  a  man  would  not  put 
deliberately  upon  the  records  of  the  War  Department  evidence  of  any 
transaction  which  implicated  him,  if  he  knew  there  was  such  a  transac- 
tion and  that  it  did  implicate  him.  The  fact  th^t  under  that  threat  he 
approved  of  the  finding,  and  that  this  man  was  subsequently  dismissed, 
and  this  letter  put  upon  the  files  of  the  Department,  has  a  material 
bearing.  We  shall  show  that  at  the  time  when  these  papers  came  ou 
they  were  exhibited  to  General  Townsend,  and  a  few  days  after  were 
filed  in  the  office ;  I  do  not  know  at  what  particular  time. 

Mr.  Manager  Ltnde.  Has  this  letter  ever  been  filed  in  the  office  f 

Mr.  Gabpenteb.  I  think  so  from  that  certificate,  [handing  the  papers 
to  Mr.  Manager  Lynde.] 

Mr.  Manager  Ltnde.  Has  the  general  the  original  of  which  this  is  a 
copy  I 

Mr.  Gabpenteb.  He  says  he  has. 

Mr.  Manager  Ltnde,  (to  the  witness.)  Look  to  the  original  and  see 
when  it  was  filed. 

The  Witness.  There  is  no  mark  on  the  letter  to  show. 

Mr.  Gabpenteb,  (to  the  witness.)  Was  that  letter  shown  to  you 
about  the  time  the  finding  of  the  court  was  sent  on  for  approval  t 

Mr.  Manager  Hoab.  One  moment.  We  object  to  that  Mr.  Presi- 
dent and  Senators,  I  understand  the  offer  of  proof  is  exactly  this :  that 
in  April,  1875,  an  Army  officer  who  had  been  court-martialed  wrote  a 
letter  to  the  Secretary  of  War  stiktiug  that  this  bargain  alleged  to  have 
existed  between  the  Secretary  of  War  and  Marsh  and  Marsh  and  Evans 
had  come  to  his  knowledge,  and  threatening  that  if  the  Secretary  did 
not  cause  the  proceedings  under  the  court-martial  to  be  abandoned  he 
would  expose  the  information  he  had  gained,*  and  that  thereupon  the 
*  Secretary  of  War  made  known  the  letter  to  the  Adjutant-General,  and 
proceeded  to  advise  the  President  to  approve  the  sentence  of  the  court- 
martial  dismissing  the  officer  from  the  service,  which  was  accordingly 
done. 

Mr.  Gabpenteb.  Aud  that  he  also  showed  this  letter  to  the  Presi- 
dent at  the  time. 

Mr.  Manager  Hoab.  That  does  not  strengthen  the  offer  any.  Now, 
it  seems  to  me  a  statement  of  that  offer  is  enough  to  show  it^  total  im- 
materiality to  the  case.    It  is  not  necessary  to  argue  it. 

The  Pbesident  pro  tempore.  The  Ghair  will  submit  the  question  to 
the  Senate,  Shall  this  paper  be  admitted  Y 

Mr.  Howe  called  for  the  yeas  and  nays,  and  they  were  ordered. 

42  B 
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Mr.  Mitchell.  Before  tbe  vote  is  taken  I  should  like  to  inquire  from 
the  eounsel  for  the  defense  if  they  are  able  to  state  when  this  letter  was 
filed  in  the  Department  t 

Mr.  Gabpenteb.  Mr.  President,  I  understand  General  Townsend  can 
state  all  about  that.  We  understand  that  it  was  filed  about  the  time 
of  the  receipt  of  it  and  about  the  time  it  was  acted  upon. 

Mr.  Manager  MoMahon.  It  never  was  in  his  office.  It  came  from 
General  Dunn's  office. 

Mr.  Cabpenteb.  Its  being  in  the  Adjutant-General's  Office  is  of  no 
consequence.  The  point  about  it  is^  that  this  man  had  been  tried  by  a 
court-martial;  the  finding  of  the  court  had  been  sent  on  to  Washing- 
ton for  approval,  and  was  pending  for  approval  by  the  War  Department 
at  the  time. 

Mr.  Mebbihon.  What  time  t 

Mr.  Cabpenteb.  In  April,  1875,  or  about  that  time.  While  that  was 
pending  there,  this  man  writes  a  letter — it  is  an  oracular  kind  of  letter; 
it  is  a  blackmailing  letter  evidently,  as  the  letter  will  show  when  read- 
setting  forth  that  he  is  informed  of  irregularities  hi  regard  to  the  trad- 
ership  at  Fort  Sill  and  some  connection  of  the  Secretary  of  War  with 
it,  and  then  he  informs  the  Secretary  that  if  he  is  driven  out  of  the 
Army,  that  is  to  say,  if  the  finding  of  that  court-martial  shall  be  ap- 
proved, he  will  take  certain  steps;  on  the  other  hand,  if  that  finding  is 
not  approved  and  he  is  retained  in  the  Army,  he  will  send  all  these 
evidences  to  General  Belknap.  General  Belknap  getting  this  letter, 
sends  for  the  papers,  examines  them  himself  in  connection  with  the 
Adjutant-General,  shows  the  Adjutant-General  this  letter,  approves  the 
finding  himself,  takes  it  up  to  the  President  and  shows  it  with  this  letter 
to  the  President,  and  the  President  affirms  the  finding  of  the  court  and 
cashiers  the  man  from  the  Army. 

Mr.  CoNKLiNG.  Is  the  writer  of  this  letter  connected  with  the  case  in 
any  other  way  t 

Mr.  Cabpenteb.  In  no  other  way  than  that,  while  the  finding  of  the 
court  was  pending  before  the  Secretary  of  War,  it  was  written  by  him 
to  the  Secretary  of  War  and  received  by  the  Secretary,  and  is  marked 
^'  personal,"  and  in  1875  this  was  shown  to  the  President  and  to.  the 
officers  having  charge  of  this  case,  and  about  that  time  lodged  with  the 
papers  in  the  case.  That  is  what  we  o£fer  to  show,  and  then  we  shall 
ask  some  presumption  arising  from  that  fact  of  Mr.  Belknap's  inuGcence 
or  that  he  is  so  great  a  fool  that  he  is  not  amenable  to  criminal  justice. 

Mr.  Manager  Hoab.  Mr.  President,^t  seems  to  me  that  that  act  of 
the  Secretary  of  War  afibrds  no  evidence  or  presumption  of  his  inno- 
cence. A  black-mailing  officer,  himself  convicted  by  court-martial,  sent 
to  the  Secretary  a  certain  threat  and  demanded  certain  action.  If  the 
Secretary  of  War  had  acceded  to  his  demand,  he  would  have  put  him- 
self in  the  power  of  that  officer  forever;  and  the  acceding  to  that  de- 
mand or  concealing  the  letter  from  the  persons  about  him  in  the  War 
Department  would  have  been  a  confession  of  guilt.  On  the  contrarr, 
the  exhibition  of  the  letter  and  the  going  on  with  the  court-martial  was 
denial.  All,  therefore,  that  it  is  offered  to  show  from  the  conduct  of 
the  Secretary  of  War  is  that  in  April,  1875,  being  charged  with  this 
offense,  he  denied  it  and  did  not  confess  it;  in  other  words,  he  seeks  to 
make  evidence  for  himself  by  proving  a  denial,  which  is  the  substance 
of  his  own  conduct. 

Mr.  Manager  Lapham.  Mr.  President  and  Senators,  I  desire  to  state 
another  tact  in  this  connection.  The  managers  learned  from  Mr.  Kob- 
inson  that  he  had  communicated  to  the  Secretary  of  War  the  offense 
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wbicb  had  been  committed  at  Fort  Sill.  We  followed  it  np  by  an  in- 
qniry  at  the  Adjutant-General's  OfSce  to  learn  whether  any  such  com- 
manication  from  Captain  Robinson  was  npon  file,  and  we  have  the  cer- 
tificate of  the  Adjutant- General  that  no  such  paper  is  among  the  files 
of  the  War  Department  Now,  until  it  is  shown  that  this  paper  was 
placed  on  file  before  these  accusations  were  publicly  made  against  the 
defendant,  we  certainly  object  to  it«  introduction.  There  is  no  evidence 
at  this  time  as  to  when,  if  ever,  it  was  placed  on  file.  It  was  not  there 
at  the  time  we  began  this  investigation,  as  we  have  the  evidence  of 
the  office  to  show ;  and  on  that  ground  we  object  most  strenuously  to 
the  receipt  of  this  paper. 

Hr.  Cabpentsb*  In  that  particular  I  understand  that  the  manager 
is  mistaken.  We  shall  prove,  as  I  understand  it,  from  General  Town- 
send  himself^  that  this  paper  was  in  the  files  of  the  Department  long 
before  any  exposure  came,  and  about,  as  I  understand,  the  time  of  the 
approval  of  the  finding  of  the  court. 

Mr.  Sabgent.  Is  there  objection  to  having  that  fact  proved  prelim- 
inarily before  we  proceed  to  vote  on  the  admission  of  the  document? 

Mr.  Manager  Hoab.  No  ;  let  that  question  be  asked. 

The  President  pro  tempore.  If  there  be  no  objection  the  question 
will  be  put. 

Q.  (By  Mr.  Caepenteb.)  Have  you  the  original  of  this  letter?— A.  I 
have. 

Q.  To  your  best  recollection  when  was  it  filed  or  left  with  the  papers 
in  that  case  in  the  Department ;  it  appears  not  to  be  marked  '^  filed  f^ — 
A.  1  saw  the  letter ;  I  think  it  must  have  been  just  about  the  day  of  its 
receipt  It  was  not  then  left  with  me,  but  I  subsequently  obtained  it 
from  General  Dunn,  now  the  Judge-Advocate-General  of  the  Army.  I 
cannot  say  when  it  came  into  his  hands  or  how. 

Q.  Was  it  not  sent  to  him  with  the  court-martial  papers  when  they 
were  sent  to  him  for  his  examination  and  approval  ? — A.  Very  possibly, 
but  he  must  tell  that ;  I  cannot. 

Mr.  Manager  Hoab.  You  may  assume  that,  Mr.  Carpenter,  for  the 
purpose  of  your  question. 

Mr.  Gabpemteb.  That  we  understand  is  the  fact  that  they  were  sent 
to  the  Judge- Advocate-General  and  afterward  by  him  returned. 

Q.  (By  Mr.  Whyte.)  I  desire  to  ask  the  Adjutant-General  when  he 
personally  received  that  letter  from  the  Judge- Advocate-General  f — A. 
1  think  it  was  about  the  3d  of  March,  1876. 

Q.  That  was  after  the  resignation  t — A.  After  the  resignation  of  the 
Secretary  of  War. 

Mr.  Cabpenteb.  That,  I  submit,  can  make  no  difference.  It  was  in 
a  public  office,  in  Dunn's  office.  It  did  not  matter  whether  it  came  back 
with  the  papers  or  was  there.  It  had  been  in  a  public  office  of  the  Gov- 
ernment all  this  time. 

Mr.  Manager  MoMahon.  It  was  not  an  official  paper ;  it  was  a  per- 
sonal letter ;  and  so  the  Adjutant-General  will  tell  you. 

Q.  (By  Mr.  Logan.)  I  wish  to  ask  the  witness  this  question  :  Is  Gen- 
eral Dunn  the  Jndge-Advocate-General  of  the  Army  f — A.  He  is. 

Q.  Is  his  office  a  part  of  the  War  Department t — A.  It  is. 

Q.  Does  he  keep  regular  files  of  papers  t — A.  He  keeps  the  files  of 
eour^martial  cases. 

Q.  The  papers  in  regard  to  courts-martial  ? — A.  Yes,  sir. 

The  Pbesident  pro  tempore.  The  question  is  on  the  admission  of  this 
paper. 
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The  question  being  taken  by  yeas  and  na^s,  resulted — yeas  21,  nays 
18 ;  as  follows : 

Yeas — Messrs.  Allison,  Booth,  Boutwell,  Bruce,  Conklin^,  Conover,  Cragin.  Ferry.  Fre- 
lioirhiiYseD,  Harvey,  Hitchcock,  Howe,  Ing^Us,  LogaD,  Mitchell,  Morrill  of  Vermont,  Pad- 
dock, Sarffent,  Sherman,  West,  and  Wright — dl. 

Nays— -Messrs.  Bogy,  Cockrell,  Dawes,  Dennis,  Edmunds,  Gordon,  Hamilton,  Kelly. 
Keman,  Key,  McCreery,  Maxey,  Merrimon,  Kohertson,  Wadleigh,  Wallace,  Whyte,  and 
Withers— 18. 

Not  Voting — Messrs.  Alcorn,  Anthony,  Barnum,  Bayard,  Bumside,  Cameron  of  Penn- 
sylvania, Cameron  of  Wisconsin,  Caperton,  Chriatianey,  Clayton,  Cooper,  Davis,  Dorsey, 
Eaton,  Qoldthwaite,  Hamlin,  Johnston,  Jones  of  FlorijA,  Jones  of  Nevada,  McDonald, 
McMillan,  Morrill  of  Maine,  Morton,  Norwood,  Oglesbv,  Patterson,  Randolph,  Ransom, 
Saolsbnry,  Sharon,  Spencef,  Stevenson,  Thurman,  and  Windom — 34. 

The  President  jpro  tempore.  The  objection'  is  overruled. 

Q.  (By  Mr.  Oarpsnter.)  What  was  the  finding  of  th^  court  in  the 
case  of  Captain  Bobinson  f — A.  I  read  from  General  Court-Martial  Or- 
ders No.  26 

Mr.  Manager  McMahov.  One  moment  before  that  goes  on.  It  seems 
to  me,  Senators,  that  we  are  not  now  to  go  into  the  trial  of  Mr.  Bobin- 
son. That  is  what  this  leads  to.  We  are,  I  suppose  from  the  gentle- 
man's asking  for  this  finding,  to  discover  whether  Mr.  Bobinson  was 
properly  convicted  or  improperly  convicted. 

Mr.  Carpenter.  Not  at  all. 

Mr.  Manager  McMahon.  What  is  the  object  in  asking  the  question? 

Mr.  Carpenter.  Simply  that  he  was  convicted. 

Mr.  Manager  McMahon.  What  difference  does  it  make  whether  he 
was  convicted  or  notf  Ton  want  simply  to  produce  the  letter  and 
prove  the  fact  that  it  was  put  on  file.  Who  Mr.  Bobinson  was,  or  what 
connection  he  had  with  it,  has  nothing  to  do  with  this  case,  it  seems  to 
me. 

Mr.  Carpenter.  I  want  to  show  that  the  letter  was  written  to  Gen- 
eral Belknap  at  the  time  that  case  was  pending  before  him  for  approval 
or  disapproval.  Of  course  I  do  not  care  to  go  into  the  testimony  in  that 
case  to  show  whether  the  finding  was  right  or  wrong,  but  simply  to 
show  the  pendency  of  the  case  in  the  War  Department. 

Mr.  Manager  MoMahon.  It  is  sufQcient  to  show  that  it  was  pending. 

Q.  (By  Mr.  Carpenter.)  Now,  what  was  the  judgment !— A.  The 
sentence  was,  ^^  to  be  cashiered  and  forfeit  to  the  United  States  all  pay 
and  allowances  now  due  or  to  become  due,  and  to  have  his  crime,  name, 
place  of  abode,  and  punishment  published  in  and  about  Philadelphia, 
Pennsylvania,  and  Saint  Louis,  Missouri."    Tbe  sentence  is  *<  approved." 

Mr.  Manager  Hoar.  Mr.  Carpenter,  I  do  not  understand  that  the  Ad- 
jutant-General gave  the  date  of  this  approval  of  the  sentence. 

Q.  (By  Mr.  Carpenter.)  What  was  the  date  of  the  judgment  and 
what  the  date  of  the  approval? — A.  The  date  of  the  approval  by  the 
President  was  April  14, 1875. 

Q.  Do  you  remember  the  fact  of  the  papers  in  that  case  being  sub- 
mitted to  the  Secretary  of  War  for  examination  ? — A.  I  know  that  they 
were  submitted  to  him,  and  there  are  marks  in  his  handwriting  on  the 
original  proceedings  showing  that  he  had  seen  them. 

Q.  ThetP  from  him  they  pass  to  the  President,  who  makes  the  order 
of  final  approval  and  discharge  ? — A.  So  I  suppose,  though  I  do  pot 
know  it  of  my  own  knowledge. 

Q.  Does  not  the  order  say  so? — A.  The  order  says  so,  and  I  believe 
that  the  Secretary  of  War  took  the  proceedings  to  the  President  and 
obtained  his  approval. 

Mr.  Carpenter.  Now,  we  oflfer  this  letter,  and  ask  that  it  be  read. 
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Hr.  Manag^er  MgMahon.  Have  yoa  any|objection  to  my  asking  one 
question  before  yoa  read  it  f 

Mr.  Gabpenteb.  Of  course  not 

Q.  (By  Mr.  Manager  MoMahon.)  How  does  the  date  of  the  a|>proval 
of  the  order  in  regard  to  Mr.  Robinson  correspond  with  the  date  of  the 
receipt  of  that  letter  by  General  Belknap  f — A.  It  must  have  been  several 
days  subsequent  to  the  receipt  of  the  letter. 

Hr.  Oabpenteb.  Bead  the  letter. 

The  Chief  Clerk  read  as  follows : 

[PersooaU] 

Saivt  Louis  Barracks,  If  issocri,  Aprii  2,  1675. 

QUL :  I  hare  the  boaor  to  inform  too  that  I  am  now  preparing  a  «6t  of  charges  amlott  the 
firm  of  J.  S.  Evans  A  Co. ,  post-traders  at  the  post  of  Fort  Sill,  Idaho  Territory.  I  have  been 
sCaticnBed  at  that  post  since  its  first  location  in  1868.  Amonr  the  manj  chajves  I  am  pre- 
farrio^  against  this  firm  is  one  of  malidons  slander,  in  which  t>oth  members  of  this  firm  have 
repettCedlj  stated,  not  only  to  myself  but  to  Breret  Migor-General  Haaen,  Brevet  MMor- 
Oeneral  Grieison,  and  manj  othars  of  the  officers  of  the  Sixth  Infantry  and  Tenth  Cavalry, 
tbat  they  were  paying  von  at  one  time  $15,000  per  year,  at  another  date  $12,000  per  year, 
$1,000  per  month  in  advance,  and  only  a  short  time  ago  Mr.  J.  J.  Fisher  stated  in  my  quar- 
ters at  this  post  that  he  was  still  paying  you  the  same  amount.  He  also  informed  General 
Grierson  at  the  same  date  at  this  post  of  what  he  termed  '*  these  facts."  I  was,  while  at  the 
post  of  Fort  Sill,  Idaho  Territory,  on  the  post  conncil  of  administration  many  times  as  its 
*'  recorder.'*  The  repeated  statements  of  DOth  J.  8.  Evans  and  J.  J.  Fisher  to  the  fact  that 
they  could  not  sell  their  goods  any  cheaper  to  the  men  and  officers  of  the  United  States  Army 
beoMise  they  were  obligra  to  pay  to  the  Secretary  of  War  $15,000  per  year,  monthly  in  ad- 
vance, I  took  down  carefully  with  day  and  date  and  the  names  of  the  officers  present  who 
heard  these  statements  made.  They  were  made  before  me  officially  as  the  recorder  of  the 
post  council  of  administration. 

I  have  thought  that  you,  sir,  should  know  these  facts  beibre  I  brought  them  to  your  offi- 
cial notice  by  sending  the  charges  to  yon  through  all  of  the  official  channels,  and  to  ask  your 
advice  as  to  the  best  and  most  expeditious  manoer  of  bringing  these  men  to  justice.  Every 
mtn  and  officer  of  these  regiments  have  been  most  outrageously  swindled  by  this  firm,  as  I 
have  abundant  testimony  to  prove.  If  I  leave  the  Army  by  sentence  of  the  general  court- 
martial  that  has  just  tried  me,  it  is  by  getting  into  unavoidable  debt  to  these  men,  who,  after 
getting  all  the  money  I  had,  now  seek  to  ruin  roe,  knowing  that  I  alone  am  in  possession  of  all 
toe  facts  in  the  case  against  them.  I  honestly  believe  that  these  slanders  on  your  name  and 
action  are  fiilse,  and  shall  bring  this  firm  to  speedy  justice,  whether  I  am  in  or  out  of  the 
Army,  and  ask  of  you,  sir,  your  advice  as  to  my  procedure  before  action.  Should  I  remain 
in  the  Army  I  shall,  if  you  desire,  transmit  all  of  the  documents  entire  to  you  for  your  infor- 
mation and  such  action  as  vou  may  see  fit  to  take.  I  will  either  act  as  prosecutor  or  wit- 
ness, as  you  may  elect.  Many  of  my  notes  are  at  my  home  in  Baltimore,  some  of  them  here ; 
but  I  have  enough  to  draw  charges  on  here,  which  I  am  now  doing.  Several  newspaper 
men  have  made  me  very  alluring  ofiers  for  these  papers,  but  I  prefer  to  take  the  course  I  am 
now  doing  so  as  to  get  officially  all  the  facts  on  record  before  a  court  of  justice  against  these 
men. 

I  am,  general,  your  obedient  servant, 

GEO.  T.  ROBINSON, 
Captain  Tenth  Cavalry. 

Hon.  W.  W.  Brlkxap, 

Secreimrjf  of  Har, 

Q.  (By  Mr.  Gabpbnteb.)  I  want  to  call  your  attentiou  now,  general, 
to  the  charges  aboat  whisky  and  the  investigations  which  were  made  of 
them.  I  want  to  know  if  there  was  anything  aboat  that  transaction  on 
the  part  of  the  Secretary  of  War  that  was  a  departure  ftom  the  ordinary 
method  of  doing  such  business  in  the  Department  f  I  mean  the  cor- 
respondence with  Grierson'  and  the  other  letters  on  the  subject.  Was 
that  the  usual  way  of  iuTestigating  any  charges  that  were  madeT^A. 
It  is  often  done  in  that  way.  Sometimes  it  is  done  by  directing  the 
Adjutant-Oeneral  to  write  to  the  commanding  officer. 

Q.  The  way  is  to  write  to  the  commanding  officer  before  action  T— A. 
Yes,  sir ;  to  tell  him  to  investigate. 

Q.  The  letters  were  all  filed  officially,  and  a  record  kept  of  the  entire 
proceeding  f — A.  Yes,  sir. 


€62  TRIAL   OF   WILLIAM   W.    BELKNAP. 

Mr.  Manager  McMahon.  |Yoa  do  not  mean  to  claim  in  this  particular 
case  that  there  was  any  official  order  to  the  commanding  officer  to  in- 
vestigate f 

Mr.  Cabpenteb.  Most  decidedly'.  I  read  the  letter  to  that  effect 
abont  an  hoar  ago. 

Mr.  Manager  MgMahon.  I  must  have  been  out. 

Mr.  Howe.  Before  the  sabject  of  this  letter  passes  away,  I  wish  to 
understand  whether  the  witness  did  or  did  not  state  where  the  letter 
was  kept  between  the  time  of  its  receipt  in  1875  and  the  time  at  which 
I  understand  him  to  say  it  came  on  to  his  files  in  1876 ;  or  whether  he 
knew. 

Mr.  Manager  Lapham.  He  does  not  know. 

The  Witness.  The  letter  was  showed  to  me  by  the  Secretary  of  War 
about  the  date  of  its  receipt.  I  subsequently,  after  the  resignation  of 
Genel^  Belknap,  received  it  from  the  hands  of  General  Dunn,  the  Judge- 
Ad  vocate-General.  I  do  not  know  whore  it  was  between  the  time  I  first 
saw  it  and  the  time  that  General  Dunn  received  it,  or  when  General 
Dunn  did  receive  it,  or  how. 

Q.  (By  Mr.  Caepenter.)  But  you  say  you  saw  it  about  the  time  it 
was  received! — A.  I  think  so. 

Q.  In  connection  with  the  papers  of  that  casef — A.  No,  sir. 

Q.  I  do  not  say  that  it  was  filed  with  the  papers ;  but  did  you  see  it 
about  the  time  that  case  was  being  considered  in  the  War  Depart- 
ment?— A.  The  proceedings  of  the  court-martial  were  received  in  the 
Judge- Advocate-General's  Office  on  the  1st  of  April,  1875.  This  letter 
was  written  at  Saint  Louis  on  the  2d  of  April,  1875,  and  the  envelope 
shows  that  it  was  post-marked  there  on  the  3d  of  April,  1875.  My  rec- 
oUedtion  is  that  when  the  Secretary  of  War  showed  me  this  letter  be 
asked  me  where  the  proceedings  in  the  Robinson  case  were,  and  directed 
me  to  get  them  from  the  Judge- Advocate-General  as  soon  as  possible. 
I  know  the  proceedings  were  approved  by  the  President  on  the  14th  of 
April,  1875. 

Q.  Several  days  after  the  receipt  of  that  letter ! — A.  Several  days 
after  I  saw  the  letter.  * 

Mr.  Manager  Lapham.  Mr.  Carpenter,  will  yon  ask  whether  the  Presi- 
dent would  approve  except  on  the  request  of  the  Secretary  of  War  f 

Q.  (By  Mr.  Cabpenteb.)  The  President  might  approve,  of  course, 
without  the  request  of  the  Secretary  of  War  t — A.  I  have  never  been 
present  at  any  conference  between  the  Secretary  and  the  President  on 
those  subjects. 

Q.  ^By  Mr.  Mitchell.)  Is  there  anything  on  this  paper  to  indicate 
that  tne  Secretary  of  War  took  any  action  whatever,  either  recommend- 
ing approval  or  disapproval  ?  Is  there  anything  indicating  on  the 
paper  that  the  Secretary  of  War  did  anything  t — A.  On  the  proceed- 
ings of  the  court  in  the  Secretary's  handwriting,  as  near  as  I  remember 
it,  are  these  words :  ** Approved  by  the  President." 

Q.  (ByMr.CoNKLiNG.)  In  the  handwriting  of  the  Secretary  ?— A.  In 
the  handwriting  of  the  Secretary  of  War. 

Q.  Did  the  witness  state  who  carried  the  proceedings  to  the  Presi- 
dent for  approval  t — A.  I  did  not.  My  impression  is  that  the  Secretary 
of  War  took  them. 

Q.  (By  Mr.  Cabpenteb.)  Did  you  or  not  understand  at  the  time  this 
matter  was  being  examined  by  the  Secretary  of  War  that  he  was  in 
favor  of  approving  the  finding  of  the  court ! — A.  I  did  so  understand. 

Q.  And  that  he  took  the  papers  to  the  President  to  have  the  Presi- 
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dent  ratify  the  finding  and  discharge  the  man  T — A.  I  am  quite  sare 
that  was  the  case. 

Q.  How  long  have  yon  been  connected  mth  the  War  Department  in 
various  positions! — A.  I  first  came  into  the  War  Department  as  a 
subaltern  officer  in  1840 ;  but  have  not  been  on  dutj  there  all  the  time 
since. 

Q.  How  long  have  you  been  Adjutant-General  f — A.  I  received  the 
commission  on  the  22d  of  February,  1869,  but  was  acting  in  that  capac- 
ity before. 

Q.  Under  what  Secretaries  of  War  have  yon  acted  as  Adjntant-Q^n- 
eral  f — A.  Secretary  Stanton,  Secretary  EawUns,  Secretary  Grant,  Sec- 
retary Schofield,  Secretary  Belknap,  Secretary  Taft,  and  Secretary  Cam- 
eron.   I  believe  those  are  alL 

Q.  What  was  the  manner  of  the  discharge  of  his  duties  as  Secretary 
of  War  by  General  Belknap  while  he  held  that  office  f — A.  He  im- 
pressed me  as  a  person  who  took  great  care  to  understand  all  the  busi- 
ness that  came  before  him  and  to  transact  it  efficiently  and  justly. 

Q.  Does  not  your  position  as  Adjutant-General  give  you  an  insight 
into  many  of  the  duties  that  are  discharged  by  the  Secretary  of  War  f — 
A.  It  does. 

Q.  And  a  pretty  good  opportunity  to  judge  whether  he  did  his  duties 
well  or  ill  t — A.  Yes,  sir. 

Q.  In  other  words,  your  relation  to  the  Secretary  is  a  confidential 
relation,  is  it  not  f — A.  In  matters  purely  military  it  is. 

Mr.  Gabpenteb.  That  is  all  I  have  to  ask  the  witness  -at  present. 
We  may  recall  him  hereafter  in  connection  with  other  subjects. 

Ke-examined. 

By  Mr.  Manager  MgMahon  : 

Q.  Have  you  the  original  letter  of  Bobinson  there  f — A.  Yes,  sir. 

Q.  Look  at  it,  and  state  to  the  court  whether  that  letter  has  ever  been 
of  official  record  in  the  Judge- Advocate-General's  Office  with  the  pro- 
ceedings of  the  court-martial. — A.  It  has  no  mark  indicating  that. 

Q.  When  letters  are  filed  officially,  do  they  always  have  marks  indi- 
cating that  they  have  been  so  filed  f — A.  As  a  rule  they  ought  to  have, 
but  they  may  not  be  so  marked. 

Q.  You  find  no  such  marks  upon  that  paper  f — A.  No,  sir. 

Q.  Was  that  paper  handed  to  you  by  the  Judge- Advocate-General 
alone  or  with  other  papers  f — A.  Alone.  I  may  say,  however,  that  I 
asked  the  Judge* Advocate-General  to  give  me  the  proceedings  of  the 
court  in  Bobinson's  case  at  a  different  time  from  the  time  this  letter  was 
handed  to  me. 

Q.  Before  or  after  ! — A.  I  cannot  recollect.  It  must  have  been  nearly 
the  same  day  at  any  rate. 

Q.  But  when  you  did  ask  him  for  the  proceedings  you  did  not  get 
that  letter  with  the  proceedings  f — A.  I  did  not.  However,  the  Judge- 
AdvocateGeneral  may  have  gone  to  the  proceedings  to  get  this  letter 
when  he  handed  it  to  me.  I  cannot  tell  whether  it  was  put  with  the  pro- 
ceedings or  not.    I  do  not  know. 

Q.  All  you  know  is  that  he  handed  you  the  papers  at  different 
times  f — ^A.  Yes,  sir. 

Q.  (ByMr.  Blaib.)  You  do  not  recollect  whether  he  handed  you  those 
papers  before  or  after  he  handed  you  that  letter  f — A.  No ;  I  do  not. 

Q.  (By  Mr.  Gabpenteb.)  Would  not  the  fact  that  this  letter  was 
marked  "  personal  ^  prevent  its  being  marked  "  official  ^  without  some 
specific  instruction  about  it' 
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Mr.  Manager  McMahon.  I  am  not  throngh  with  the  witness. 

Mr.  Gabpenteb.  I  beg  pardon. 

Mr.  Manager  MgMahon.  I  thought  yon  did  not  understand  it  (To 
the  witness.)  At  the  time  that  letter  was  shown  to  yon  by  the  Secre- 
tary of  War,  did  conversation  pass  between  yoa  and  him  in  regard  to 
it  T — A.  So  far  as  I  recollect  he  sent  for  me  especially,  and  when  I  pro- 
ceeded to  his  room  he  handed  me  the  letter  and  said,  ^^  1  wish  yoa  would 
read  that."  I  made  the  remark,  ^^  It  looks  to  me  like  a  threat^"  when  I 
returned  it  to  him.  I  cannot  recollect  whether  he  made  any  reply 
or  not. 

Q.  (By  Mr.  Manager  McMahoh.)  Did  anything  further  transpire  then 
between  you  and  him  t — A.  Nothing  that  I  recollect  in  conneodon  with 
this  letter,  except  that  my  impression  is  that  he  at  that  time  asked  me 
in  relation  to  the  proceedings  in  Bobinson'd  court-martial. 

Q.  Did  he  at  that  time  or  at  any  subsequent  time  direct  any  investi- 
gation to  be  made  at  Fort  Still  in  regard  to  the  statements  therein  made 
as  to  whether  Evans  &  Go.  had  made  snch  statements  t — A.  Not  to  me. 

Q.  To  your  knowledge,  did  he  make  any  such  inquiry  of  any  per- 
son f — A.  I  do  not  know  of  any  such  inquiry. 

Q.  But  he  immediately  called  for  the  proceedings,  and  m  two  or  three 
days  brought  them  bAck  to  you  indorsed,  "Approved  by  the  President." 
and  the  approval  is  in  his  handwriting  f— A.  They  did  not  come  to  me 
throngh  his  hands ;  but  that  is  in  the  main  the  coarse  they  took. 

Q.  The  date  of  that  letter,  I  believe,  was  Saint  Louis,  April  2, 1875  ?— - 
A.  Yes,  sir ;  and  pos^marked  April  3. 

Becross^examined  by  Mr.  G  arpenteb  : 

Q.  Was  it  received  in  due  course  of  mail  from  Saint  Louis  to  Wash- 
ington?— A.  From  a  connection  of  events  in  my  mind,  I  think  it  must 
have  been  received  in  due  course  of  mail,  and  that  I  saw  it  the  day  of 
its  receipt. 

Q.  Who  preferred  the  charges  against  Captain  Bobinson  on  which  he 
was  coart-martialed  t — A.  They  were  preferred  in  the  regalar  roatine 
course  of  business  at  my  instigation.  Charges  were  drawn  up  by  the 
Jadge- Advocate-General  on  official  papers  whidi  came  into  my  hands, 
and  which  I  referred  to  him  for  the  purpose. 

Q.  Did  the  Secretary  of  War  know  anything  about  those  charges?— 
A.  When  they  were  prepared  I  said  to  him  that  I  proposed  to  ask  Gen- 
eral Pope,  the  commanding  officer  of  the  department,  to  order  a  court- 
martial  for  the  trial  of  Bobinson  apon  those  charges,  mentioning  not  in 
detail  but  generally  what  the  charges  were.  The  Secretary  of  War  as- 
sented, and  that  course  was  taken. 

Q.  Did  the  Secretary  of  War  know  Bobinson  or  anything  about 
him  ? — ^A.  I  have  no  reason  to  suppose  he  did. 

Mr.  Cabpenteb.  That  is  all. 

The  Pbesident  pro  tempore.  Do  the  managers  desire  to  put  any  fur- 
ther questions  to  the  witness! 

Mr.  Cabpenteb.  I  simply  put  these  questions  for  the  purpose  of 
showing  that  Belknap  was  not  persecuting  him. 

Mr.  Manager  McMahon,  (to  the  witness.)  One  question,  general. 
In  the  conversation  between  you  and  General  Belknap,  did  he  state  any- 
thing about  having  received  a  previous  letter  of  similar  import  f 

The  Witness.  No,  sir ;  not  that  I  remember. 

Mr.  Manager  McMahon.  Of  course  before  the  institution  of  the  court- 
martial.    That  is  all. 

The  Pbesident  2>ro  tempore.  The  witness  is  excused. 


TRIAL   OF   WILLIAM   W.    BELKNAP.  665 

William  F.  Moodt  called  and  sworn. 

Mr.  Manager  McMahon.  I  will  state  to  gentlemen  on  the  other  side, 
in  order  to  expedite  matters,  why  we  call  Mr.  Moody.  We  had  him 
und^  snbpcena  originaHy,  but  sickness  detained  him.  He  is  the  express 
agent  at  New  York  who  made  ont  the  original  way-bills  of  these  money- 
packages.  If  yon  desire  anything  further  on  that  question  we  are  ready 
to  go  into  it.    If  you  waive  it 

Mr.  CABPEifTBir.  We  do  not  desire  yon  to  go  farth^  into  it. 

Mr.  Manager  MoMahon.  We  do  not  want  to  consome  time.  He  is 
the  person  who  made  cat  the  original  wi^-bUls,  as  yon  will  remember 
the  testimony,  eentl^nen* 

Mr.  Cabpenteb.  We  do  not  want  to  bother  yon  abont  that 

Mr.  Manager  MoMahoN;  (to  the  witness.)  Yon  may  go  borne,  Mr. 
Moody.    The  point  is  condeded  by  the  other  side. 

Mr.  Edmunds.  What  is  conceded  ! 

Mr.  Manager  MoMahon.  It  is  conceded  that  the  way-bills  accom- 
panying the  money  are  sufficiently  proved,  and  substantially,  as  I  un- 
derstand, admitted  by  gentlemen  on  the  other  side. 

Mr.  Edmunds.  Do  you  mean  by  that  that  the  person  who  purported 
to  send  the  money  really  sent  itf 

Mr.  Manager  MoMahon.  Not  that,  because  we  expect  to  prove  that 
by  Mr.  Marsh.    This  is  simply  the  express  agent  who  received  it. 

Mr.  Manager  Hoab.  I  understand  that  the  counsel  do  not  propose  to 
offer  any  evidence  to  contradict  the  fact  that  Mr.  Belknap  received  the 
packages  which  we  have  shown  he  receipted  for.    That  is  all. 

Mr.  Cabpenteb.  I  uuderstand  that  you  have  already  proved  these 
papers.  Do  jou  call  him  to  prove  the  handwritiug  and  aU  that  sort  of 
tbiug  f 

Mr.  Manager  Hoab.  You  do  not  propose  to  offer  any  evidence  to  con- 
tradict tbe  fact  that  he  received  those  packages  f 

Mr.  Manager  MoMahon.  Perhaps  I  had  better  ask  Mr.  Moody  one  or 
two  questions  in  the  same  connection. 

William  P.  Moody  examined. 

By  Mr.  Manager  McMahon  : 

Question.  What  is  your  position  in  2few  York! — Answer.  Money 
clerk  in  Adams  Express  Company. 

Q.  How  many  years  have  you  been  with  that  company! — A.  Thirteen 
years. 

Q.  It  is  your  business  to  make  out  the  way-bills  accompanying  money 
shipments  to  Washington  and  other  places  ! — A.  Yes,  sir. 

Q.  Are  you  acquainted  with  Caleb  P.  Marsh  T — A.  I  am  not. 

Q.  You  do  not  remember  him  ! — ^A.  I  do  not. 

Q.  In  making  out  these  way-bills  from  New  York,  just  state  in  brief 
the  manner  in  which  yon  make  them  np^  what  is  done  with  the  money, 
&c.  Explain  in  a  few  words. — A.  The  way-bill  is  made  by  copying  tiie 
address,  the  amount  on  the  package,  the  consignor's  name,  and  the  con- 
signee's name  on  a  sheet  called  a  way-bill. 

Q.  Who  assists  you  now  in  comparing  those  packages  with  the  way- 
bills!— A.  I  am  assisted  by  Mr.  Young  at  times;  at  other  times  I  do  it 
all  myself. 

Mr.  Manager  MoMahon,  (to  the  counsel  for  the  respondent.)  Doyoa 
desire  any  further  proof!  Do  you  wish  us  to  go  through  the  books  and 
identify  them  t 

Mr.  Cabpenteb.  No. 

Mr.  Manager  McMahon.  Very  well. 
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Cross-examiQed  by  Mr.  Gabpenteb  : 

Q.  Yoa  do  not  see  the  money  in  the  packages  f — A.  Ko,  sir.  I  do 
not  know  anything  about  them  except  from  the  marks. 

Q.  Yoa  do  not  know  that  any  one  of  those  packages  contained  aDj 
money  f — A.  I  do  not.  It  might  have  contained  brown  paper,  so  far  as 
my  knowledge  goes. 

Q.  (By  Mr.  Manager  McMahon.)  But  when  you  put  on  tbe  way-bill 
an  entry  of  a  package  and  the  figures  ^'$1,500,"  tliat  indicated  that 
^' $1,500 '^  was  on  the  outside  of  the  envelope! — ^A.  In  all  cases. 

Q.  (By  Mr.  Gabpenteb.)  Does  that  indicate  $1,500  in  money  or  $1,500 
in  value  in  the  package! — A.  I  cannot  answer  that  question. 

Q.  Yon  cannot  tell  t — A.  I  cannot  tell  what  it  contaibs. 

Q.  You  receive  it  as  a  package  and  the  company  becomes  responsible 
for  the  amount  marked  upon  it  ? — A.  Yes,  sir. 

Q.  And  your  rates  of  charges  of  course  depend  on  the  valae  of  the 
package  f — ^A.  On  the  value  of  the  package. 

Be-examined  by  Mr.  Manager  McMahon  : 

Q.  State  whether  the  money  packages  that  are  delivered  to  yoa  as 
money  packages  proper  come  forward  in  a  separate  safe  from  other  ex- 
press packages. — A.  They  do. 

Q.  A  separate  way-bill  accompanies  the  separate  safe! — A.  What  we 
call  a  money  way-bill.         ' 

By  Mr.  Gabpenteb  : 

Q.  But  whether  it  is  money  or  something  else  you  are  not  required  to 
know  and  you  do  not  know  ? — A.  We  do  not  know. 

Q.  You  do  not  know  that  it  contains  anything  except  brown  paper!— 
A.  Not  from  my  own  knowledge,  only  from  what  is  marked  on  the  out- 
side of  the  package. 

Mr.  Manager  McMahon.  I  will  say  to  the  gentlemen  that  if  thej  de- 
sire us  to  be  put  to  the  trouble,  we  can  identify  all  these  way-bills  as 
being  written  by  the  witness. 

Mr.  Gabpenteb.  We  do  not  want  to  put  you  to  any  trouble  whatever. 

Mr.  Manager  McMahon.  Is  it  conceded  that  he  will  testify  to  thatt 

Mr.  Gajspenteb.  Draw  up  the  stipulation  you  want  me  to  sign  and  I 
will  do  it.    I  have  stated  over  and  over  again  that  it  is  conceded. 

The  Pbesident  j)ro  tempore.  The  witness  is  discharged. 

E.  Y.  Smallby  swoin  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  Where  do  you  now  reside  t — Answer.  In  Philadelphia. 

Q.  What  is  your  present  occupation  t — A.  I  am  a  journalist. 

Q.  For  what  newspaper  do  you  write  t — A.  For  the  New  York  Trib- 
une. 

Q.  How  long  have  you  been  in  that  position  ? — A.  Six  or  seven  years? 
I  think,  connected  with  the  Tribune. 

Q.  In  1872  where  were  you  located  f — A.  In  Washington. 

Q.  What  department  of  the  correspondence  of  the  New  York  Tribune 
did  you  have  ]  the  whole  or  any  particular  department  t — A.  Maialy 
matters  connected  with  the  House  of  Representatives ;  the  proceedings 
of  the  House. 

Q.  How  about  military  affairs  f — A.  I  cannot  say  that  I  had  charge 
of  that  department,  but  most  of  the  dispatches  on  that  subject  were  writ- 
ten by  me. 

Q.  What  position  did  you  hold  as  well  to  any  committee  in  the  House 


TRIAL   OF   WILLIAM    W.    BELKNAP.  667 

that  .year ! — A.  I  was  at  that  time  clerk  of  the  Military  Committee  of 
the  House. 

Q.  Do  you  remember  an  article  that  appeared  iu  the  New  York  Tril^ 
uDe  making  certain  charges  in  regard  to  the  tradership  at  Fort  Sill — 
Bay,  Febrnary  15, 16,  or  17, 1872  f — A.  Yes ;  I  wrote  a  dispatch,  I  think, 
on  the  15th  of  February,  1872,  on  that  subject. 

Q.  Have  you  looked  at  that  article  f — A.  Yes,  sir. 

Q.  Do  you jemember  the  article  t — A.  1  remember  the  article. 

Q.  From  whom  did  you  obtain  the  information  upon  which  those 
charges  were  made. 

Mr.  Cabp£19TEB.  That  we  object  to.  A  regular  journalist  is  not  bound 
to  furnish  any  authority  whatever  for  his  statements. 

Mr.  Manager  MgMahon.  That  is  his  privilege. 

Mr.  Gabpenteb.  And  therefore  you  should  not  violate  it  by  asking 
him  where  he  got  his  information. 

Mr.  Manager  MoMahon.  If  that  is  the  only  ground,  we .  waive  the 
question.  (To  the  witness.)  After  the  article  appeared  in  the  New  York 
Tribune,  state  whether  any  action  was  taken  by  the  Secretary  of  War  iu 
regard  to  it,  and  what  that  was  f  Did  any  papers  come  to  you  out  of  the 
usual  course  of  business  t — A.  No  papers  came  to  me.  The  order  that 
has  been  referred  to  in  this  trial  upon  the  subject  of  post-traders  was 
sent  to  our  office  to  Mr.  White,  who  was  iu  charge  of  the  office.  I  saw 
the  order  that  evening. 

Q.  (By  Mr.  Manager  MgMahon.)  What  order  do  you  refer  to  now,  the 
order  of  March  25  or  the  letter  to  General  Grierson  t — A.  I  refer  to  the 
order  of  March  25. 

Q.  Do  you  remember  of  General  Hazen  having  testified  before  the 
Military  Committee  t— A.  I  do. 

Q.  Do  you  remember  as  a  fact  that  his  testimony  as  given  before  the 
Military  Committee  was  reported  in  the  New  York  Tribune  ! 

Mr.  Gabpenteb.  I  object  to  that.  Produce  the  Tribune.  That  is  the 
best  evidence* 

Mr.  Manager  MgMahon.  I  do  not  propose  to  prove  its  contents.  I 
only  ask  as  a  matter  of  fact ;  but  I  waive  the  question  to  get  along  more 
speedily.  (To  the  witness.)  Did  General  Belknap  know  that  you  were 
a  correspondent  of  the  New  York  Tribune  here  ? — A.  I  have  no  doubt 
that  he  did. 

Q.  (By  Mr.  Manager  MgMahon.)  Did  he  seek  any  interview  with  you 
in  regard  to  the  publication  of  this  article  of  the  15th  of  February^  1872 1 
--A.  No;  I  do  not  think  he  sought  any  interview  on  the  subject. 

Q.  Did  you  have  any  conversation  with  him  ? — A.  1  have  been  remind- 
ed to4ay  of  a  circumstance  which  I  had  forgotten :  That  on  oneoccasion, 
being  at  the  War  Department  on  some  other  business — I  think  committee 
basiDess— General  Belknap  invited  me  to  ride  up  to  the  Capitol  in  his 
carriage,  and  at  that  time  the  subject  was  mentioned,  I  think,  but  it  had 
nearly  escaped  my  mind. 

Q.  Now  state  what  took  place  between  you  at  that  time. — A.  I  can- 
not state  the  conversation.  There  were  two  other  persons  in  the  carriage, 
ope  I  think  the  chief  clerk  of  the  War  Department,  and  I  remember  the 
circumstance  chiefly  not  from  any  conversation,  but  from  the  fact  that 
the  carriage  was  very  small  and  two  of  the  gentlemen  were  very  large, 
and  we  IukI  some  apprehension  that  we  should  not  get  np  Capitol  HiU. 

Q.  Was  this  article  in  the  New  York  Tribune  the  subject  of  conver- 
sation !— A.  I  cannot  testify  positively  to  the  conversation.  I  think 
some  reference  was  made  to  it. 
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Q.  Was  any  inquiry  made  of  you  in  regard  to  the  authorship  of  the 
article  f — A.  I  think  not. 

•  Q.  Was  any  inquiry  made  of  you  with  a  view  to  looking  after  the 
abuses  of  this  matter,  as  to  where  you  got  your  information,  where  it 
came  from  f— A.  I  have  no  recollection. 

Q.  About  how  many  days  was  it  after  this  article  had  appeared  io 
the  Tribune  ? — A.  I  think  it  must  have  been  a  week  or  two.  I  think  it 
was  shortly  before  the  order  of  March  25  was  issued. 

Q.  You  remember  the  fact,  I  believe,  that  General  Hazen  was  a  wit- 
ness before  the  Military  Committee  t — ^A.  I  do. 

Q.  Where  did  the  Secretary  of  War  go  at  that  time  you  were  riding 
toward  the  Capitol  t — A.  He  came  to  the  Capites ;  we  aU  got  oot  in 
front  of  the  Senate  wing,  I  think. 

Q.  Did  he  go  before  the  Military  Committee  that  day?— A.  Ithinii 
not. 

Mr.  Manager  MoMahon.  That  is  all. 

The 'FKESiDm^'r  pm>  tempore.  Do  counsel  desire  to  put  any  questioDS 
to  the  witness  t 

Mr.  Carpenter.  We  do,  if  anything  has  been  testified  to  by  this 
witness ;  but  we  do  not  understand  that  anything  has  been. 

Mr.  Manager  MgMajion.  We  sometimes  miss  it. 

Mr.  Cabpenteb.  I  will  act  on  my  own  assumption  that  there  has 
not  been  anything  proved,  and  I  will  not  cross-examine. 

The  President 2>ro  tempore.  The  witness  is  excused. 

Leonard  Whitney  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  What  is  your  occupation  ! — Answer.  1  am  manager  for  tbe 
Western  Union  Telegraph  Company. 

Q.  How  many  years  have  you  occupied  that  position  ? — A.  Somefonr 
or  five  years ;  since  1871. 

Q.  Have  you  been  subpoenaed  to  bring  with  you  the  telegrams  pass- 
ing between  Washington  and  New  York  and  between  Caleb  P.  Marsh 
and  W.  W.  Belknap  f— A.  Yes,  sir. 

Q.  Have  you  made  search  for  those  telegrams  f — A.  I  have. 

Q.  How  far  back  have  you  the  telegrams  ? — A.  Only  as  far  back  as 
June,  1873. 

Q.  Why  have  you  no  others? — A.  They  have  been  destroyed  in  the 
regular  course  of  our  business, 

Q.  What  is  your  usual  custom  in  the  office  in  regard  to  keeping  old 
dispatches  t — A,  Our  rule  has  been  to  retain  dispatches  for  two  years. 
After  that  they  can  be  destroyed. 

Q.  Now  open  your  package  and  see  what  dispatches  you  have  from 
Washington  to  New  York,  passing  between  Mr.  Marsh  or  R  G.  Carey 
&  Co.  and  W.  W.  Belknap.— A.  Before  I  do  so  I  wish  to  state  that  I 
cannot  produce  these  telegrams  unless  I  am  required  to  do  so  by  the 
•ourt  5  and  I  respectfully  submit  to  the  court  that  they  are  privileged 
eommunicati6ns,  and  I  ought  not  to  be  required  to  produce  them. 

Mr.  Manager  McMahon.  The  court  can  settle  that  question  very 
shortly. 

The  President  pro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate.    Shall  the  witness  produce  the  telegrams  f 

The  question  was  decided  in  the  affirmative. 

The  President  pro  tempore.  The  witness  will  produce  the  telegrams. 

Mr.  Sherman.  I  ask  the  Chair  if  counsel  will  not  be  expected  to 
specify  the  particular  telegrams  called  for  ? 
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Mr.  Manager  McMahon.  I  will  state  to  the  Senator  that  we  have 
been  unable  to  see  them  and  know  what  they  are.  We  have  eertain 
dates  about  which  we  have  parUcnlarly  inquired;  but  the  witness 
would  no  more  show  them  to  us  as  individuals  than  he  would  to  the 
Senate,  except  on  the  vote  of  the  Senate,  and  we  do  not  know  what  he 
has. 

Mr.  Sherman.  The  questions  will  disclose  what  is  wanted,  I  sup- 
pose. 

Mr.  Manager  MgMahon.  Yes,  sir. 

Mr.  Gaupbktbb.  If  the  witness  has  any  telegrams  signed  by  Bel- 
knw,  they  are  competent  evidence. 

Mr.  Manager  McMahon.  There  may  be  some  that  may  have  been 
delivered  to  Belknap. 

Mr.  Gajipbnteb.  That  would  not  make  them  evidence  against  Bel- 
knap. 

Q.  (By  Mr.  Manager  McMahon.)  Have  you  the  dispatches  arranged 
in  order  T — A.  In  chronological  order. 

Q.  I  want  you  first  to  take  the  dispatches  passing  between  Washing- 
ton and  New  York,  and  those  that  do  not  apply  to  them  to  lay  aside. — 
A.  The  dispatches  are  all  in  chronological  order,  no  matter  between 
what  points  they  pass. 

Q.  I  cannot  help  that;  just  lay  them  aside. — A.  Do  you  want  me  t^ 
separate  themf 

Q.  Yes,  sir;  I  can  g^'ve  you,  to  start  on,  a  date,  about  November  1, 
1870.  Look  at  that  time. — A.  I  have  no  dispatches  further  back  than 
1873. 

Q.  From  what  date — in  June,  1873  f — A.  The  first  is  dated  June  10. 

Q.  What  is  that  dispatch!— A.  It  is  a  skeleton  of  a  dispatch,  ad- 
dr^sed  to  Creneral  Belknap,  and  signed  Henry  A.  Taylor. 

Q.  We  do  not  care  about  that.  S^ow  pass  to  the  date  of  November  3, 
1873,  and  see  if  you  have  a  dispatch  of  that  date. — A.  I  have. 

Q.  What  is  that  dispatch ;  from  whom  to  whom  f — ^A.  It  is  addressed 
to  Bon.  George  H.  Pendleton,  New  York  Hotel,  New  York,  signed  W. 
W.  Belknap. 

Q.  Look  at  that,  [handing  a  paper  to  the  witness.]  I  do  not  eare  for 
the  other  one.  It  has  no  connection  with  this  case.  What  is  that  dis- 
patch which  I  show  you? — A.  This  is  a  skeleton  of  a  dispatch  received 
on  November  3,  to  W.  W.  Belknap,  signed  0.  P.  Marsh. 

Q.  Sent  firom  New  York,  on  what  date  f — A.  November  3, 1873. 

Mr.  Cabpenteb.  That  is  not  offered  in  evidence,  of  course  f 

Mr.  Manager  McMahon.  Not  the  dispatch  itself;  simply  the  fact  that 
the  dispatch  passed. 

Mr.  Carpenter.  I  should  like  to  see  it. 

[The  dispatch  was  handed  to  Mr.  Carpenter.] 

Mr.  Manager  McMahon,  (to  the  witness.)  Turn  now 

Mr.  Cabpenteb.  One  moment.    Let  me  ask  a  question  about  this. 

Mr.  Manager  McMahon.  Certainly. 

Q.  (By  Mr.  Carpenter.)  Do  yon  know,  of  your  own  knowledge,  any- 
thing about  this  t — A.  I  know  that  it  is  a  skeleton  kept  on  our  files  of 
a  message  received  by  the  printing-instrument,  the  printed  copy  of 
wbich  was  delivered. 

Q.  Whose  handwriting  is  this  ? — A.  That  is  the  writing  of  the  clerk 
in  the  operating-room. 

Q.  Do  yon  not  know  anything  about  it  yourself  ? — A.  I  did  net  receive 
it  mysflf. 


670  TRIAL   OF    WILLIAM    W.    BELKNAP. 

Q.  You  do  not  know  anything  about  it  except  that  you  fonnd  it?— 
A.  Only  I  know  that  it  is  on  our  files  in  the  regular  course  of  basiness. 

Q.  You  do  not  know  whether  what  it  says  is  true  or  not !— A.  It  does 
not  say  anything. 

Q.  What  does  it  amount  to,  in  your  opinion  f — A.  I  shoald  have  to 
explain.  The  original  message  was  received  on  our  printiDginstru- 
ment 

Q.  Do  you  know  that  of  your  own  knowledge,  or  do  you  only  assame 
that  it  is  all  right  because  you  find  it  in  the  office  in  your  asaal  coarse 
•f  business? — A.  I  did  not  receive  the  message.  I  know,  as  manager 
of  the  office,  that  this  is  the  regular  skeleton  copy  of  such  a  message. 

Q.  That  is  to  say,  if  a  message  had  come  through,  you  think  that 
skeleton  would  have  been  kept  f — A.  Yes,  sir. 

Q.  And  it  might  have  been  put  there  if  it  had  not  come  throaghf— 
A.  No,  sir ;  it  could  not  have  been. 

Q.  Why  ? — A.  Only  by  deliberate  design  on  the  part  of  the  clerk. 

Q.  Deliberate  design  on  the  part  of  the  clerk  could  have  pat  it  there 
without  a  message.  You  did  not  receive  it ;  you  did  not  know  anything 
about  the  deliberate  design  of  the  clerk  f — A.  No. 

Mr.  Cabpenteb.  1  object. 

Q.  (By  Mr.  Manager  McMahon.)  In  whose  handwriting  is  that;  do  you 
know  f — A.  I  cannot  say  in  whose  handwriting  it  is.  I  am  not  sore 
whether  we  have  the  clerk  now  in  the  office,  but  I  think  we  have. 

Mr.  Manager  McMahon.  Keep  that ;  put  it  aside,  and  when  yon  g^ 
home  this  evening  mark  on  it  the  clerk's  name  in  whose  handwriting  it 
is. 

Mr.  Carpenter.  Then  you  do  not  consider  it  as  offered  at  present! 

Mr.  Manager  McMahon.  We  do  not  offer  that  at  present.  (To  the 
witness.)  Now  look  at  the  date  of  about  the  9th  or  10th  of  April,  1S7^ 

A.  I  have  one  of  April  9  and  one  of  April  10. 

Q.  (By  Mr.  Manager  McMahon.)  Did  they  pass  between  General 
Belknap  and  E.  G.  Carey  &  Co.  or  C.  P.  Marsh  ! 

Q.  Let  me  see  them  and  I  can  tell  better.  We  do  not  want  to  get 
into  your  secrets.  [The  dispatches  were  handed  to  and  examined  by  the 
manager.]  I  do  not  care  about  that  Now  look  at  the  date  of  October 
8  or  9, 1874. — A.  I  have  a  message  here,  but  I  am  unable  to  say  whether 
the  date  is  the  9th  or  19th. 

Q.  Let  me  see  it,  and  I  will  see  whether  it  bears  on  the  case.  [The  dis- 
patch was  handed  to  the  manager  and  examined  by  him.]  I  do  not  care 
about  that.  Kow  look  about  the  date  of  May  24  or  25,  1875.— A<  ^ 
have  one  of  May  25, 1875. 

Q.  Let  me  see  it.  [The  dispatch  was  handed  to  and  examined  by  the 
manager.]  I  do  not  care  about  that.  Now  look  at  the  date  of  l(ovem* 
ber  7  or  8, 1875. — A.  I  have  one  of  November  7. 

Q.  Let  me  see  it  before  reading  it  [Dispatch  handed  to  and  exam* 
ined  by  the  manager.]  That  I  do  not  care  about.  What  I  want  from 
you  are  the  dispatches,  if  you  have  any,  or  skeletons  that  passed  be- 
tween New  York  and  Washington  between  W,  W.  Belknap  and  B.  G. 
Carey  &  Co.,  or  Caleb  P.  Marsh. — A.  I  shall  have  to  look  for  them. 

Q.  Look  them  over  and  come  back  on  Monday,  making  search  in  the 
mean  time.  [Handing  papers  to  the  witness.]^  Look  at  these  four  papers 
and  see  whether  they  passed  through  your  office.  These  are  dispatches, 
but  I  do  not  want  to  introduce  them  all  now.  I  want  them  ideotifled. 
Did  these  pass  through  your  office  t — A.  [After  examining.]  I  presume 
they  did. 


TRUL   OF   WILLIAM    W.    BELKNAP.  6T1 

Q.  In  whose  haQdwritinp:  are  they  T — A.  These  two  I  shoald  say  are  io 
the  handwriting  of  Mr.  Belknap. 

Mr.  Manager  McMahon.  I  offer  them  in  evidence. 

Q.  (By  Mr.  Cabpenteb.)  How  did  they  eome  oat  of  yonr  office  T — A. 
I  presnme  they  were  produced  in  answer  to  a  sabpoena  before  the  Judi- 
ciary Committee. 

Mr.  Manager  MgMahon.  I  offer  these,  and  ask  that  they  be  read. 

The  Chief  Clerk  read  as  follows : 

Washington,  Fekmarj/  20, 1674. 
To  C.  P.  Marsh, 

Care  of  Herter  Bros.,  877  Broad w&j,  N.  T. : 
Letter  hy  mail  to-dajr.   Yoa  must  come. 

WM.  W.  BELKNAP. 


Was  Departmbnt, 
Washington,  D.  C,  ifiry  31, 167^. 
To  C.  P.  Marsh, 

Care  120  Froot  street.  New  York : 
Leave  here  Taesdaj  evenJDf^.   Will  be  at  Saint  James  Hotel  Wednesday. 

WM.  W.  BELKNAP. 

Q.  (By  Mr.  Manager  McMahon.)  Identify  tbe  others  at  present  as 
having  passed  throagh  yonr  office  and  been  produced.  I  do  not  care  to 
use  them  now. 

ITwo  dispatches  were  identified  by  the  witness  and  marked.] 

Q.  These  two  dispatches  did  pass  through  yonr  office  f — A.  Yes  sir. 

Mr.  Cahpentbb.  What  dispatches  are*  those! 

Mr.  Manager  McMahon.  The  other  two.  We  simply  have  them  iden- 
tified now.  (To  the  witness.)  On  Monday,  Mr.  Whitney,  yon  will  have 
tbe  dispatches  assorted  and  select  those  passing  between  Caleb  P.  Marsh 
or  B.  G.  Carey  &  Co.,  of  New  York,  and  W.  W.  Belknap,  in  the  city  of 
Washington. 

Tbe  Witness.  Is  that  all  for  to-day  ! 

Tbe  Pbesident  pro  tempore.  Are  the  counsel  through  T 

Mr.  Cabpenteb.  I  understand  that  the  managers  dismiss  him  until 
Monday  and  propose  to  go  on  with  him  then.  We  shall  reserve  our  cross- 
examination  till  they  are  through. 

William  T.  Babnaed  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  What  x>osition  do  you  occupy  t — Answer.  1  am  a  clerk  in 
the  War  Department. 

Q.  What  relation  did  you  sustain  to  Mr.  Belknap  when  he  was  Secre- 
tary of  War  ! — A.  Part  of  the  time  I  was  his  private  secretary. 

Q.  For  how  long  f  Give  the  dates. — A.  From  April  1, 1873  until  his 
resignation. 

Q.  You  were  his  confidential  clerk,  were  you  not ! — A.  Yes,  sir. 

Q.  Yon  had  charge  of  his  letter-books  as  well ! — A.  I  had  charge  of 
bis  private  letter-b<M)ks,  except  those  relating  to  his  personal  business. 
Those  I  had  not. 

Q.  At  what  season  of  the  year  does  the  Secretary  generally  make  his 
trip  to  West  Point  T — A.  He  generally  goes  there  about  the  27th  or  28th 
of  May. 

Q.  About  how  long  does  he  remain  ! — A.  Generally  about  ten  days. 

Q.  Were  you  ever  with  the  Secretary  of  War  at  West  Point! — A. 
Yes,  sir ;  on  several  occasions. 

Q.  In  what  months  T — A.  I  think  each  time  in  June. 

Q.  The  early  part  of  June  or  the  latter  part  of  June  T — A.  The  early 
part  of  June. 
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Q.  Were  you  there  with  him  in  June,  1872  f — A.  I  think  I  was. 

Q.  Did  you  go  with  him  from  Washington  to  New  York  t — A.  That  I 
(!•  not  recollect. 

Q.  Were  you  attt.nding  at  West  Point  by  virtue  of  your  relation  to 
him  f — A.  I  was  attending  by  virtue  of  my  relation  to  the  War  Depart- 
ment, as  chief  of  the  Military  Academy  division  at  that  time. 

Q.  Do  you  remember  the  fact  that  he  was  there  in  June*  1872  f — A.  I 
am  quite  positive  of  it. 

Q.  About  how  long  did  he  stay  that  year,  1872? — ^A.  That  I  cannot 
tell  you. 

Q.  About  how  long  did  the  exercises  lastt — A.  They  generally  close 
about  the  15th  of  June. 

Q.  Who  was  at  West  Point  of  the  acquaintance  of  Mr.  Belknap  at  that 
particular  time  besides  you  f — A.  I  do  not  know  who  his  acquaintances 
were. 

Q.  Were  Mr.  Marsh  and  his  wife  there  t — A.  Mr.  and  Mrs.  Marsh  were 
at  West  Point  in  1872  or  1873 ;  I  will  not  say  which. 

Q.  Were  they  there  at  the  time  Mrs.  Bower  was  there  ! — A.  Yes,  sir. 

Q.  Were  they  there  together  before  they  made  their  trip  to  Europe  1— 
A.  I  think  so. 

Q.  Do  you  remember  at  what  season  they  went  to  Europe,  1872  or 
1873  !— A.  I  do  not 

Q.  How  long  did  Mr.  Marsh  and  his  wife  remain  at  West  Point  thent— 
A.  That  I  do  not  remember.  • 

Q.  A  day  or  two  days  !— A.  Mts.  Marsh  remained  longer;  Mr.  Marsh 
came  up  occasionally,  I  believe. 

Q.  Game  up  from  New  York  City  t— A.  From  New  York. 

Q.  About  how  many  times  during  that  period  did  Mr.  Marsh  come  up 
from  New  York  City  f — A.  I  cannot  tell  you.  I  took  no  notice  of  his 
movements. 

Q.  Was  he  engaged  in  business  in  New  York  at  that  time? — A.  I  un- 
derstood so. 

Q.  That  was  in  the  early  part  of  June,  1872  f — A.  The  forepart  of 
June,  1872  or  1873 ;  I  do  not  remember  which  year. 

Q.  It  was  the  same  time  that  Mrs.  Bower  was  there  prior  to  their  trip 
to  Europe,  whenever  that  was! — A.  Yes,  sir. 

Q.  Do  you  remember  the  fact  that  shortly  after  they  bad  been  there 
together  they  went  to  Europe  together  f — A.  I  do  not  know  that  fact. 

Q.  What  do  you  mean  to  say  when  you  say  you  do  not  know  that 
factf — A.  I  heard  that  Mr.  Bower  and  Mrs.  Marsh  went  to  Barc^ 
together^  but  I  do  not  know  it. 

Q.  (By  Mr.  Caepbnteb.)  That  is,  you  did  not  go !— A.  I  did  not  go 
and  did  not  see  them  start. 

Q.  (By  Mr.  Manager  MoMahon.)  Did  you  hear  conversations  before 
they -went  to  Europe  about  the  plan  of  going  to  Europe  f — A.  I  may  have 
heard  conversations,  but  I  cannot  recollect  them  now. 

Q.  I  only  want  to  refresh  your  recollection  as  to  whether  you  do  not 
know  that  they  went  to  Europe,  because  the  matter  was  talked  of  and 
arranged  at  West  Point  while  you  were  there  ! — A.  I  heard  conversa- 
tions about  their  going  to  Europe,  I  believe. 

Q.  Were  you  there  in  June;  1873  T— A.  Yes,  sir. 

Q.  Was  Mr.  Belknap  there  in  1873  !— A.  Yes,  sir. 

Q.  Was  that  the  year  in  which  he  delivered  the  address ;  he  delivered 
an  address  there  upon  one  occasion  T — A.  I  think  he  delivered  the  ad- 
dress to  the  graduating  class  every  year  that  I  was  there. 
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Q.  Have  you  any  recollection  of  what  day  the  address  was  delivered 
apoD  ? — A.  I  have  DOt  at  this  time. 

Q.  Would  it  be  aboat  the  second  week  in  June  generally  T — A.  Tes^ 
sir. 

Q.  He  delivered  the  address  at  each  time  at  West  Point  to  the  grad- 
uating class  f — A.  When  I  was  there. 

Q.  Which  would  come  in  the  second  week  in  June  f — A.  About. 

Q.  When  you  went  through  New  York  and  stopped  at  New  York,  at 
what  hotel  did  you  put  up  f — A.  On  one  occasion  I  put  up  at  the  Fifth 
Avenue  Hotel }  on  other  occasion  I  put  up  at  the  Saint  James. 

Q.  Where  did  General  Belknap  put  up  or  stopf — A.  I  do  not  know 
where  he  always  stopped ;  he  stopped  with  me  once  at  the  Saint  James. 
I  think  usually  at  the  Fifth  Avenue. 

Q.  Have  you  met  Mr.  Marsh  in  the  War  Department  f — A.  I  met  Mr. 
Marsh  in  the  War  Department  on  one  occasion,  I  believe. 

Q.  What  date  was  that  f — A.  I  do  not  remember  the  date. 

Q.  About  what  year  T — A.  I  think  it  was  in  1874^  it  was  the  year 
that  General  Belknap  made  his  southern  inspection. 

Q.  Had  General  Belknap  just  then  returned  from  a  tour  to  the  south- 
em  posts  ! — A.  Shortly  before  that. 

Q.  Where  did  the  interview  take  place  between  Mr.  Marsh  and  Gen- 
eral Belknap  f — A.  In  General  Belknap's  ordinary  office. 

Q.  Were  you  present  during  the  conversation  t — A.  Not  all  of  it ;  I 
came  in  and  went  out,  I  believe,  during  that  time. 

Q.  Did  you  hear  any  of  the  conversation  T — A.  I  may  have  heard  a 
small  portion  of  it. 

Q.  What  did  Mr.  Marsh  come  over  to  see  the  general  about  f — A. 
That  I  do  not  know. 

Q.  Did  you  get  no  impression  from  hearing  the  conversation  f — A. 
None  whatever. 

Q.  You  did  not  know  what  they  were  talking  about  f — A.  No,  sir. 

Q.  Have  you  seen  letters  directed  to  the  Secretary  of  War  from  Mr. 
Marsh  1 — A.  Only  one. 

Q.  What  one  was  that  ?— A.  A  letter  that,  I  think,  was  read  here  to- 
day or  yesterday. 

Q.  What  do  you  know  about  the  private  letters  of  a  semi-official  char- 
acter that  belonged  to  General  Belknap  being  delivered  to  him  about 
the  time  he  went  out  of  office  f — A.  By  General  Belknap's  direction,  be- 
fore he  ceased  to  be  S<M)retary  of  War,  I  put  together  all  his  private  let- 
ters and  private  papers  and  his  letter-books,  which  were  considered  pri- 
vate, and  a  day  or  two  after  his  resignation  I  took  them  to  his  house 
myself. 

Q.  Did  you  look  through  those  letters  to  see  on  what  subjects  they 
were  t — A.  Not  one. 

Q.  You  do  not  know  what  they  referred  to  t — A.  Only  from  the  fact 
that  they  were  put  in  the  books  as  they  were  received ;  I  put  them  in 
the  books  myself;  sometimes  I  had  to  answer  those  letters,  and  at  other 
times  I  had  not 

Q.  Were  not  these  private  or  semi-official  letters  indexed  T — ^A.  It  was 
my  habit  to  index  the  books. 

Q.  Was  that  delivered  to  the  general  as  well  t — A.  The  index  to  the 
letters  in  each  book  was  bound  with  the  book. 

No  cross-examination. 

Mr.  McOreebt.  Mr.  President,  it  becomes  my  mournful  duty  tlis 

43  B 
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evening  to  ba\  a  short  legislative  session  of  the  Senate.    I  move  that 
the  Senate  sitting  as  a  court  do  now  adjourn. ' 

The  motion  was  agreed  to ;  and  (at  four  o'clock  and  forty-three  min- 
utes p.  m.)  the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned. 


Monday,  July  10, 1876. 

The  FuESiD'KiiiT  pro  tempore.  Thehourof  twelve  o'clock  having  arrived, 
the  legislative  and  executive  business  of  the  Senate  will  be  suspended, 
and  the  Senate  will  proceed  to  the  consideration  of  the  articles  of  im- 
peachment exhibited  by  the  House  of  Eepresentatives  against  William 
W.  Belknap. 

The  usual  proclamation  was  made  by  the  Sergeantat-Arms. 

The  President  pro  tempore.  The  House  of  Jiepresentatives  will  be 
duly  notified. 

Messrs.  Lynde,  McMahon,  Jenks,  Lapham.  and  Hoar,  of  the  man- 
agers on  the  part  of  the  House  of  Jiepresentatives,  appeared  and  were 
conducted  to  the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter. 

The  Secretary  proceeded  to  read  the  journal  of  the  proceedings  of  the 
Senate  sitting  on  Saturday  last  for  the  trial  of  the  impeachment  of  Will- 
iam W.  Belknap. 

Mr.  Sheeman.  I  move  that  the  further  reading  of  the  journal  be  dis- 
pensed with. 

The  motion  was  agreed  to. 

The  President  pro  tempore.  The  Senate  is  ready  to  proceed  with  the 
trial. 

Whitelaw  Beid  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  Where  do  you  reside  f — Answer.  In  New  York. 

Q.  What  is  and  has  been  your  occupation  for  the  last  five  or  ten 
years  T — A.  I  am  the  editor  of  the  New  York  Tribune. 

Q.  Do  you  remember  an  article  that  was  published  in  your  paper 
some  time  in  February,  1872,  in  regard  to  the  Fort  Sill  matter  ? — A.  I  do. 

Q.  Did  that  attract  your  attention  at  the  time! — A.  Yes,  sir. 

Q.  You  can  state  now  whether  at  any  time,  personally  or  by  letter,  the 
Secretary  of  War  addressed  you  any  communication  to  find  out  your 
authority  for  the  statements  in  that  article. 

Mr.  Cabpenteb.  We  object  to  that.  We  do  not  see  what  materiality 
that  can  have  to  anything  in  this  case. 

Mr.  Manager  MoMahon.  I  should  like  to  hear  the  objection  stated. 

Mr.  Cabpenteb.  The  objection  is  that  it  is  wholly  immaterial  and 
irrelevant  to  this  case. 

Mr.  Manager  McMahon.  I  will  add  to  that  question  the  words,  "or 
anything  in  connection  therewith." 

I  do  not  know  whether  the  Senators  have  all  heard  the  question  that 
I  propo^  to  propound  to  Mr.  Reid,  and  under  the  apprehension  that 
they  have  not,  I  will  repeat  it  and  then  state  the  purpose;  and  I  think 
stating  the  question  and  the  purpose  together  will  furnish  about  all  the 
argument  that  the  question  needs  to  entitle  it  to  be  admissible.  I  put 
the  question  to  Mr.  Keid,  whether,  after  the  appearance  of  the  article  in 
the  New  York  Tribune  which  we  have  all  heard  read,  any  communica- 
tion was  made  to  him  by  the  Secretary  of  War,  either  personally  or  by 
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letter,  io  regard  to  the  authorship  of  that  article  or  the  person  responsi- 
ble for  its  statements,  or  any  communication  whatever  in  regard  to  that 
article.  The  answer  of  the  witness  is  of  course  not  yet  given.  We  do 
not  know  at  this  stage  of  the  objection  whether  the  witness  will  say 
"yes^  or  will  say  "no;''  and  therefore  the  argument  must  be  directed 
OQ  the  hypothesis  that  he  may  answer  either  way^  and  at  this  stage  of 
the  inquiry,  if  it  is  admissible  in  case  he  should  answer  either  way,  it  is 
of  course  competent,  and  I  tbink  it  is  competent  no  matter  how  it  may 
be  answered.  Why!  Here  is  an  article  charging  the  existence  of  a 
grievance  at  Fort  Sill,  the  payment  of  a  tribute  by  one  man  to  another 
for  being  kept  in  the  place.  We  have  already  called  Mr.  Smalley,  who 
wrote  the  article,  and  proved  by  him  that  no  inquiry  was  made  of  him 
as  to  the  authorship  of  tbat  article,  and  that  there  was  no  general  con- 
versation had  in  regard  to  it.  We  now  propose  to  go  to  the  headquar- 
ters, to  the  fountain,  and  inquire  whether  anything  was  said  to  the  editor 
of  the  paper  in  regard  to  this  matter,  and  for  this  purpose  I  do  not  care 
virhat  the  answer  may  be.  If  the  answer  is  "yes,''  we  desire  the  com- 
mnnication,  whatever  it  may  have  been.  If  the  answer  is  "no,"  our 
argument  will  be,  in  my  judgment,  equally  strong,  if  not  stronger,  than 
it  would  be  if  we  had  the  direct  communication. 

Now,  I  will  put  it  on  the  hypothesis  that  the  witness  will  answer 
^''jes."  Are  we  not  entitled  to  know  what  the  Secretary  of  War  said 
i^hen  such  a  thing  as  this  was  published  f  I  need  not  argue  that  ques- 
tion. Suppose  now  that  he  will  answer  "  no;"  are  we  not  entitled  to  a 
knowledge  of  the  fact  as  we  propose  to  prove  it  here,  that,  although 
these  charges  were  publicly  made  in  regard  to  the  management  of  alTairs 
at  Fort  Sill,  the  names  having  been  given,  the  parties  being  specified, 
and  one  of  the  parties  specified  being,  as  we  shall  show,  at  that  time  an 
intimate  personal  friend  of  the  Secretary  of  W^ar,  at  no  stage  of  the 
proceedings  was  any  inquiry  made  by  the  Secretary  of  War  Irom  any 
person  who  would  have  any  right  to  speak  in  regard  to  the  source  of  the 
information  of  the  facts  stated  in  that  communication  T  We  draw  our 
argument  from  that,  and  I  have  no  objection  to  stating  it.  Our  argu- 
ment is  this:  that  his  conduct  in  that  matter  is  the  conduct  of  a  guilty 
man;  it  iS  the  conduct  of  a  man  who  knows  that  the  facts  exist;  of  a 
man  who  knows  all  about  the  statements  in  the  New  York  Tribune 
article,  and  he  does  not  care  to  go  to  anybody  to  find  out  the  authority. 

Mr.  Cabpbnteb.  Mr.  President,  the  rule  of  course  must  be  the  same 
here  as  it  would  be  in  the  trial  of  any  criminal  case  in  a  court  of  law; 
and  is  this  Senate  to  establish  the  rule  that  as  otten  as  a  newspaper 
contains  a  libel  upon  an  individual,  that  individual  must  go  and  nhoot 
the  editor,  or  must  sue  him  for  lil>el,  or  demand  his  authority  for  the 
article,  or  stand  convicted  of  the  charge!  That  is  the  question.  They 
propose  to  convict  this  man  of  everything  said  in  that  article  because 
he  did  not  go  and  make  a  row  about  it;  because  he  did  not  go  and  de- 
mand the  authority  upon  which  it  was  published,  bring  a  libel  suit,  or 
shoot  the  editor.;  The  man  who  is  perfectly  conscious  of  integrity  in 
the  matter  never  runs  after  such  articles;  at  least  there  is  no  law  that 
compels  him  to  do  so;  and  there  is  no  law  of  presumption  against  him 
if  he  refuses  to  do  it.  I  should  be  surprised  to  see  any  judicial  court 
establish  such  a  rule,  and  I  should  be  anxious  and  curious  to  see  how 
many  of  the  Senators  now  sitting  in  the  view  of  the  Chair  would  be  on 
their  way  for  about  five  hundred  editors  within  the  next  twenty-four 
hours,  if  it  is  a  good  rule  against  the  Secretary  of  War,  it  is  a  good 
rale  against  any  public  man  or  any  private  citizen,  and  as  otten  as  any 
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one  of  yon,  Senators,  see  a  libel  upon  you  in  regard  to  any  subject,  you 
must  "jump  for''  the  editor  or  you  confess  your  guilt. 

Mr.  Manager  McMahon.  Let  me  put  a  question  to  you,  Mr.  ()aq)eii. 
ter :  Suppose  the  witness  answers  "yest"  He  has  not  answered  the 
question  yet  as  to  whether  he  held  any  communication. 

Mr.  Gabpenteb.  The  manager  has  stated  his  object  fully  and  frankly. 
He  expects  to  show  that  Mr.  Belknap  did  not  say  anything  about  it,  and 
from  that  fact  he  says  he  will  argue  the  concluson  that  Mr.  Belkoap 
knew  that  the  charges  were  true,  and  therefore  did  not  want  to  porsae 
any  man,  did  not  want  to  know  who  the  author  was,  or  anything  of  the 
kind.  The  argument  is  just  as  strong  that  he  knew  it  was  all  false  as 
that  he  knew  it  all  to  be  true ;  and  the  man  who  sits  undisturbed  under 
a  libel  is  as  likely  to  be  an  innocent  man  ss  a  guilty  one.  Junius  once 
said  a  good  thing  applicable  to  this  precise  point.  Speaking  of  a  cer- 
tain man,  he  said  that  he  was  not  only  nice  on  the  point  of  honor,  but 
that  he  was  absolutely  sore. 

Mr.  OONKLING.  May  we  hear  the  question  read  ! 

The  Pbesidbnt  pro  tempore.  The  reporter  will  read  the  question. 

The  Official  Reporter  read  from  his  short-hand  notes  as  follows : 

Q.  Ton  can  state  now  whether  at  any  time,  personally  or  bj  letter,  the  Secretary  of  War 
addressed  you  any  oommnnication  to  hnd  out  your  authority  for  the  statements  in  that  ar- 
ticle or  anything  in  connection  therewith. 

Mr.  Edmunds.  May  I  ask  a  question  of  the  n^anagers  without  put- 
ting it  in  writing  f  £  wish  the  managers  to  say  whether  the  counsel  on 
the  other  side  has  stated  correctly  the  offer,  which  I  did  not  hear,  hap- 
pening to  be  engaged  at  the  moment,  that  what  they  expect  to  prove  is 
that  the  Secretary  of  War  did  not  address  a  communication  to  the 
editor. 

Mr.  Manager  McMahon.  We  expect  to  show  that  the  Secretary  of 
War  in  person  did  not,  but  that  his  next  friend  in  this  transaction  prob- 
ably did. 

Mr.  CoNELiNa.  Who  was  the  next  friend  t 

Mr.  Manager  MoMahon.  He  has  already  testified. 

Mr.  GoNEXiNO.  I  did  not  hear  who  it  was. 

Mr.  Manager  McMahon.  General  McDowell. 

The  Pbbsident  pro  tempore.  Shall  the  interrogatory  be  admitted  t 

The  question  was  decided  in  the  negative. 

The  Prbsident  pro  tempore.  The  objection  is  sustained. 

Q.  (By  Mr.  Manager  McMahon.)  Did  you  receive  any  commuoica- 
tion  from  General  McDowell  in  regard  to  this  article  in  the  New  York 
Tribune  f 

Mr.  Carpenter.  To  that  we  object. 

Mr.  Manager  McMahon.  I  simply  want  the  fact ;  I  do  not  ask  for 
the  letter. 

Mr.  Carpenter.  I  object  to  the  question. 

Mr.  Manager  McMahon.  I  propose  to  have  General  McDowell  re- 
called. 

Mr.  Carpenter.  I  object  to  the  question. 

Mr.  Manager  McMahon.  Mr.  President,  I  simply  propose  to  show 
that  at  the  time  this  thing  occurred  a  communication  was  addressed, 
and  to  call  for  that  and  have  it  handed  to  me.  Then  I  propose  to  have 
General  McDowell  recalled,  and  to  refresh  his  recollection  by  the  con- 
tents of  that  letter.    1  do  not  propose  to  offer  it  now. 

Mr.  Carpenter.  The  manager  seems  to  want  some  information  from 
the  witness  privately  in  regard  to  what  he  will  do  abont  some  other 
witness.    1  have  no  objection  to  their  retiring  and  having  a  consulta- 
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tion,  but  I  object  to  the  question  propounded  as  evidence  in  this 
cause. 

Mr.  Manager  MoMahon.  Let  me  ask  the  gentleman  before  be  sits 
down,  am  I  not  entitled  to  prove  a  certain  letter  which  I  desire  to  use 
in  the  progress  of  this  case,  and  to  identify  it  as  the  letter  which  the 
witness  has  received  from  a  certain  person  in  due  course  of  mail  Y 

Mr.  Cabpenteb.  If  you  want  me  to  decide  that  question,  I  say,  as 
applied  to  this  case,  no. 

Mr.  Manager  MoMahon.  Then  it  is  because  you  are  counsel  for  the 
defendant  in  this  particular  case. 

Mr.  Gabpbnteb.  No  ;  it  is  because  I  am  a  lawyer  and  talking  law. 

The  Pbesident  pro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate :  Shall  the  interrogatory  be  admitted  Y 

Mr.  Manager  MoMahon.  I  ask  to  have  the  question  reported. 

The  Ofiicial  Reporter  read  the  question  from  his  short-hand  not6s,  as 
follows : 

Q.  Did  jon  receive  any  commantcation  from  General  McDowell  in  regard  to  thifl  article 
in  the  New  York  Tribune  T  ' 

Mr.  Cabpenteb.  If  any  human  being  can  t«ll  how  the  answer  to  that, 
whether  it  be  yes  or  no,  is  any  evidence  in  this  case,  I  should  like  to 
hear  it  stated.  We  are  not  bound  by  anything  that  McDowell  did.  We 
are  not  bound  by  anything  that  he  refused  to  do. 

The  Pbesident  pro  tempore.  Shall  this  interrogatory  be  admitted  1 

The  question  being  put,  there  were  on  a  division — ayes  22,  noes  14; 
DO  quorum  voting. 

Mr.  Edmttnds.  Let  us  have  the  yeas  and  nays. 

Mr.  Shebman.  Let  us  have  another  division.    I  did  not  vote. 

Mr.  Edmunds.  Very  well.  If  there  is  a  quorum  here,  let  u«r  divide 
again. 

The  Pbesident  pro  tempore.  The  Chair  will  put  the  question  again, 
if  there  be  no  objection. 

The  question  being  again  put,  it  was  decided  in  the  affirmative,  there 
being  on  a  division — ayes  23,  noes  15. 

The  Pbesident  pro  tempore.  The  objection  is  overruled. 

Q.  (By  Mr.  Manager  MgMahon.)  Now  state,  Mr.  Keid,  whether  you 
received  in  March,  1872,  a  communication  from  General  McDowell  in 
xeg:ard  to  this  New  York  Tribune  article. — A.  I  did. 

Q.  Have  you  the  letter  with  you  f — A.  I  have  it. 

Q.  Please  produce  it,  hand  it  to  the  Secretary,  and  let  him  mark  it. 

fThe  witness  produced  the  letter,  and  it  was  marked  "  W.  E.,  McD.^] 

Mr.  Manager  MoMahon.  That  is  all,  Mr.  Beid. 

The  Pbesident  pro  tempore.  Do  the  counsel  for  the  respondent  de- 
sire to  put  any  questions  to  the  witness  f 

Mr.  Cabpenteb.  No,  sir.  I  ask  for  the  reading  of  two  telegrams,  one 
from  General  Sherman  an<l  the  other  from  General  Sheridan,  for  the  pur- 
pose of  making  a  suggestion  to  the  court. 

The  Pbesident  pro  tempore.  The  telegrams  will  be  reported. 

The  Chief  Clerk  read  as  follows : 

[TelegrAm.] 

Mr.  French, 

Sergtant-at-Armi  of  Senate : 

General  Sheridan  telegraphs  that  be  is  summoned  as  a  witness.    Yoa  knpw  that  his  pres 
^ce  at  Chicagt)  at  this  time  is  absolntely  necessary.    Human  life  depends  upon  his  wise  ac 
tion.    Consult  counsel  and  see  if  jon  cannot  take  his  deposition  at  Chicago.    If  his  pres 
euce  be  absolutely  necessary,  can  it  be  deferred  a  few  days  7     Advise  me  to-day  if  possi* 
ble,  as  otherwise  he  may  leave  Chicago  when  his  presence  there  is  absolutely  needed. 

W.  T.  SHERMAN,  General. 
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[Telegram.] 

J.  R.  French, 

Scrgeant'Ot'Armtt  United  States  Senate,  Washington  : 

Tonr  diBpatch  relative  to  my  attendance  as  a  witness  at  the  impeachment  trial  has  been 
received,  and  if  necessary  I  will  be  in  Washington  Wednesday  morning ;  but  1  have  so  xmsij 
things  to  do  in  connection  with  Indian  matters  on  the  frontier  that  I  would  be  scarcely  jasti* 
fied  in  leaving  here  at  this  time  under  any  circumstances.  If  arrangements  could  be  made 
to  take  my  testimony  here  the  public  interest  would  be  benefited.  Flease  let  me  know  if 
this  cannot  be  done. 

P.  H.  SHERIDAN. 

Litutenapt-GtmnU 

Mr.  Carpenter.  In  consequeuce  of  tbose  telegrams,  and  not  wishing 
to  interrapt  the  public  service  unnecessarily,  we  have  agreed,  if  the  coart 
will  permit  us,  to  let  it  go  upon  the  record  as  follows : 

I.  It  is  admitted  that  Lieuteuaut-General  Phil.  Sheridan  wonld,  if 
present,  testify  to  the  good  official  character  of  the  respondent  while 
Secretary  of  War. 

II.  That  in  regard  to  all  the  applications  made  for  leave  to  sell  liqaors 
at  the  military  posts  the  matter  was  referred  by  the  Seci-etary  of  War  to 
him,  and  by  him  investigated  and  reported  on,  and  his  report  in  all  cases 
was  adopted  by  the  Secretary  of  War. 

III.  And  that  a  part  of  a  letter  from  him,  Shendan,  to  the  Secretary 
of  War,  dated  March  29, 1872,  may  be  read  in  evidence  and  that  the 
same,  and  said  admission,  shall  be  taken  a'hd  regarded  as  testimony  in 
this  cause  with  the  same  effect  as  though  General  Sheridan  had  ap- 
peared and  testified  to  the  same  effect. 

It  is  understood,  of  course,  that  all  these  different  points  are  subject 
to  the  objection  that  they  are  irrelevant  if  the  counsel  on  the  other  side 
chooses  to  raise  that  objection. 

Mr.  Manager  McMahon.  Or  incompetent. 

Mr.  Carpenter.  Or  incompetent.* 

Mr.  Manager  McMahon.  We  admit  that  he  would  be  asked  these 
questions  and  would  answer  in  that  way,  provided  they  were  competent 
or  material. 

Mr.  Carpenter.  Exactly. 

Caleb  P.  Marsh  called  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  Where  do  you  now  reside  ! — Answer.  In  New  York. 

Q.  How  long  have  you  resided  there  f — A.  About  eight  years. 

Q.  State  the  business  or  the  different  kinds  of  business  in  which  you 
have  been  engaged  in  New  York  City  since  living  there. — A.  I  was  for 
about  four  years  in  the  furniture  business,  manufacturing,  and  am  now 
in  the  tea-importing  business. 

Q.  Were  you  conducting  business  in  your  own  name  or  with  other 
persons!  and,  if  so,  give  the  name  or  names  of  the  firms  to  which  you 
belonged. — A.  In  the  furniture  business  the  firm  was  Herter  Brothers, 
and  in  the  tea-importing  businesSj  in  which  I  am  now  eugaged,the  firu^ 
is  R.  G.  Carey  &  Co. 

Q.  How  long  has  the  firm  of  R.  G.  Carey  &  Co.  existed?— A.  Tvro 
years,  and  a  little  over. 

Q.  Did  you  go  out  of  the  firm  of  Herter  Brothers  when  you  went  into 
the  firm  of  R.  G.  Carey  &  Co.  ?— A.  I  did.  , 

Q.  How  long  were  you  in  the  business  of  Herter  Brothers  ?-^^'  ^ 
should  think  four  years. 

Q.  Where  did  you  reside  before  you  lived  in  New  York  t — A.  1°  ^ '°' 
cinuati. 
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Q.  What  basiDess  wereyoa  engaged  in  there,  and  with  what  firm  f — 
A.  The  hardware  business — Tyler,  Davidson  &  Co. 

Q.  When  did  yon  first  become  acquainted  with  General  W.  W.  Bel- 
knap, and  where  f — A.  It  must  have  been  in  the  summer  of  1870. 

Q.  Where  t — A.  In  Washington.  I  only  know,  not  by  recollection, 
bnt  by  a  letter  that  has  been  shown  me.  The  first  interview,  if  I  may 
be  allowed  to  explain 

Q.  Presently  we  will  come  to  that.  Aside  from  that  letter,  what  is 
yoor  recollection  as  to  the  first  place  at  which  you  ever  met  General 
Belknap  Y — A.  Aside  from  my  recollection  being  refreshed  by  that  let- 
ter, you  mean  t 

Q.  les,  sir. — A.  I  should  have  said  that  the  first  time  I  saw  him  was 
at  my  house  in  September,  1870. 

Q.  At  what  particular  occasion  was  it  that  he  was  there  at  your  house 
in  September! — A.  His  deceased  wife  and  his  present  wife  were  at  my 
house  spending  some  time  in  September^  and  he  came  there  to  take  the 
two  sisters  to  Washington. 

Q.  And  yon  think,  aside  from  your  recollection  as  refreshed  by  the 
letter,  that  was  the  first  time  you  met  him  f — ^A.  I  should  have  said  so 
before  seeing  the  letter. 

Q.  Had  you  met  him  at  Long  Branch  before  he  came  up  to  your 
bouse? — A.  I  think  not. 

Q.  How  long  had  you  been  acquainted  with  his  second  wife  and  his 
present  wife  before  you  became  acquainted  with  him  ? — A.  I  should  say 
five  or  six  years,  perhaps  seven ;  I  am  not  certain. 

Q.  How  well  acquainted  had  you  been  with  them  Y  Was  it  a  casual 
acquaintance  or  an  intimate  acquaintance  ? — A.  It  was  rather  a  casual 
acquaintance  with  the  deceased  Mrs.  Belknap,  but  an  intimate  acquaint- 
ance with  the  present  Mrs.  Belknap. 

Q.  Where  have  you  kept  your  money  account  in  New  York  City  in 
the  last  six  or  eight  years  t — A.  In  the  National  Bank  of  Commerce. 

Q.  Of  New  York  t— A.  Of  New  York.      • 

Q.  Fp  to  last  December  state  whether  you  had  sent  to  the  Secretary 
of  War  at  Washington  City  different  sums  of  money,  in  the  first  part  of 
that  time  quarterly,  and  in  the  latter  part  of  it  semiannually  ;  and,  if 
so,  state  how  much  you  sent  to  him,  how  you  sent  it,  and  give  us  the 
facts  connected  therewith. — A.  The  question  is  so  long  that  I  do  not 
know  that  I  can  answer  it. 

Q.  Begin  at  this  part  of  it :  whether  from,  say,  November,  1870,  up  to 
December,  1875,  you  sent  sums  of  money  to  the  Secretary  of  War  t — A. 
After  November,  1870,  up  to  December,  1875, 1  sent  sums  by  express  to 
the  Secretary  of  War. 

Q.  Sums  by  express  t — A.  Sums  of  money  by  express. 

Q.  Did  you  send  sums  of  money  by  certififiate  of  deposit  also  f — A. 
I  did. 

Q.  Have  3'ou  any  distinct  recollection  as  to  how  many  occasions  you 
sent  the  money  by  express  and  how  many  by  a  certificate  of  deposit  f — 
A.  I  have  not.  I  have  only  a  general  recollection ;  but  I  should  say 
oftener  by  express. 

Q.  State  whether  at  other  times  you  paid  the  Secretary  of  War  money 
personally. — A.  1  did,  one  or  more  times. 

Q.  Where  f — A.  In  New  York. 

Q.  When  you  paid  him  in  New  York  did  you  pay  him  in  bank-bills, 
or  in  checks,  or  in  certificates,  or  in  what  t — A.  In  bank-notes  I  think, 
always. 
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Q.  What  was  generally  the  amount  of  those  payments  that  yoa  made 
to  him  Y 

Mr.  Oabpenteb;  The  witness  has  said  nothing  about  any  payments. 

Mr.  Manager  MgMahon.  He  says  he  has  paid  sums  of  money. 

Mr.  Caepentee.  He  says  he  has  sent  sums  of  money  to  the  Secretary 
of  War. 

Mr.  Manager  McMahon.  We  shall  not  quarrel  about  it ;  we  need  not 
call  it  a  payment.  (To  the  witness.)  In  what  amount  were  the  sums  of 
money  that  you  delivered  to  him,  by  express  or  by  certificates,  or  in 
person,  generally  t — A.  I  did  not  deliver  the  money  to  him ;  I  delivered 
it  to  the  express  company. 

Q.  It  is  the  same  thing. — A.  Generally  $1,500, 1  should  say. 

Q.  Was  it  in  regular  or  irregular  installments  t — A*  For  the  first  year 
and  a  half  or  two  years,  I  think  it  was  quarterly. 

Q.  How  much  quarterly  t — A.  Fifteen  hundred  dollars. 

Q.  After  that  how  much  Y — ^A.  The  same  amount  semi-annually. 

Q.  [Handing  the  certificates  of  deposit  produced  by  Richard  King.] 
Look  at  these  certificates  of  deposit  and  say  whether  they  are  papers 
that  passed  through  your  hand  f — A.  They  have  my  indorsement. 

Q.  To  whom  did  you  indorse  them  ! — A.  My  indorsement  is: 

Pay  to  the  order  of  W.  W.  Belknap. 

C.  P.  MARSH. 

Q.  How  did  you  transmit  these  certificates  of  deposit  to  him  ? — A.  I 
think  by  mail. 

Q.  When  you  sent  money  to  him  by  express,  state  whether  you  did 
it  uiK)n  your  own  motion  or  by  direction  from  him. — A.  By  direction 
from  him  usually;  I  do  not  know  but  always,  and  yet  I  am  not  certain. 

Q.  State  whether  you  have  any  of  the  letters  that  passed  between  you 
and  him. — ^A.  I  have  not 

Q.  Any  of  the  telegrams! — A.  I  have  not. 

Q.  What  became  of  youm  letters  f — A.  It  was  my  habit  to  destroy 
them. 

Q.  State  now,  generally,  whether  you  have  any  letters  at  all  which 
you  received  at  any  time  in  the  last  six  years  from  General  Belknap. — 
A.  I  have  not. 

Q.  Give  us,  then,  about  the  wording  of  one  of  those  letters  directing 
you  to  send  money  to  him  by  express. — ^A.  His  letters  t 

Q.  Yes,  sir ;  give  us  about  the  substance  of  one  of  his  letters. 

Mr.  Gabpenteb.  The  witness  has  not  said  that  he  ever  had  any  such 
letters.    I  think  you  had  better  not  lead  this  witness. 

Mr.  Manager  MoMahon.  No;  I  think  he  has  said  it.  I  will  repeat 
the  question,  there  being  a  misapprehension.  (To  the  witness.)  When 
you  sent  money  by  exprgss  how  was  it  that  you  selected  the  express  as 
the  mode  of  forwarding  tne  money  to  him  t — A.  When  I  had  money  to 
send  to  him  it  was  my  habit  to  write  to  him  and  ask  him  how  it  should 
be  sent.  , 

Q.  (By  Mr.  Manager  MoMahon.)  What  answer  would  you  receive  ?— 
A.  He  would  tell  me  how  to  forward  it. 

Mr.  Manager  MoMahon,  (to  the  counsel  for  the  respondent.)  Gentle- 
men, we  have  served  a  notice  upon  you  to  produce  the  letters  which  have 
passed  between  these  parties,  and,  of  course,  we  are  ready  now  to  receive 
them,  or  to  ofier  evidence  of  their  contents. 

Mr.  Gabpenteb.  Where  is  the  notice  t 

[Mr.  Manager  McMahon  handed  a  paper  to  Mr.  Gar|>enter.] 

Mr  Gabpenteb.  This  notice,  as  far  as  it  calls  for  letters  touching  the 
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management  of  affairs  at  Fort  Sill,  calls  for  what  were  official  letters, 
and  may  be  foaod  at  the  War  Department.  We  have  no  other  letters 
called  for  by  the  notice. 

Mr.  Manager  McMahon,  With  permission,  Mr.  President,  I  will  ask 
the  Secretary  to  read  the  notice. 

The  Chief  Clerk  read  as  follows : 

Fourth.  All  letters,  telegrams,  and  communications  from  said  Caleb  P.  Marsh  to  you  in 
regard  to  the  appointment  of  post-trader  at  Fort  Sill  or  elsewhere. 

Ail  letters  from  said  Marsh  to  yon  concerning  the  management,  conduct,  or  removal  of  the 
post-trader  at  Fort  Sill. 

All  letters  or  telegrams  from  said  Marsh  to  you  in  any  way  connected  with  the  forwarding 
to  you  of  money,  certificates  of  deposit,  drafts.  &c. 

All  letters  from  said  Marsh  to  you  informing  you  of  the  state  of  accounts  between  him  and 
yourself,  particularly  the  letter  informing  him  of  a  change  in  the  amount  of  the  annual  pay- 
ment to  be  made  to  you  by  him  some  time  in  the  spring  of  1H7'2. 

The  time  covered  by  this  notice  is  from  June  1,  1870.  to  March  2,  1876.  The  dates  more 
particularly  referred  to  are  those  specified  in  the  seventeenth  specification  set  forth  in  the 
fourth  article  of  the  impeachment  articles  filed  against  you. 

Q.  (By  Mr.  Manager  McMahon.)  State  again,  Mr.  Marsh,  as  near  as 
you  can  recollect,  the  contents  of  the  letter  which  you  ^dressed  to  him 
in  regard  to  the  money  that  you  had  to  forward  to  him. — A.  I  would 
state  that  I  had  a  remittance  for  him  and  would  ask  how  I  should  send  it. 

Mr.  Carpenter,  (to  Mr.  Manager  McMahon.)  Are  you  calling  for  the 
contents  of  any  particular  letter  f 

Mr.  Manager  McMahon.  All  the  letters  at  the  time  of  the  express 
shipments  and  of  the  sending  of  the  certificates  of  deposit  by  mail. 

Mr.  Carpenter.  And  the  witness  is  to  give  the  contents  of  all  at 
once? 

Mr.  Manager  McMahon.  1  give  him  one  sample.  Proceed,  Mr.  Marsh, 
with  your  testimony. 

The  Witness.  I  would  simply  write  to  him  that  I  had  a  remittance 
for  him  and  ask  him 

Mr.  Carpenter.  I  submit  that  that  is  too  general  and  too  leading. 
He  should  be  confined  to  some  specific  letter  and  be  asked  to  give  the 
contents  of  it,  and  not  asked  in  general  as  to  what  his  habit  was  about 
writing  the  letters. 

Mr.  Manager  McMahon.  We  shall  not  quarrel  about  that.  I  will  put 
a  particular  date.  (To  the  witness.)  Take  the  1st  of  November,  1870, 
when  it  appears  that  a  package  was  shipped,  $1,500.  What  were  the 
contents  of  that  letter  f — A.  I  do  not  remember  at  all. 

Q.  (By  Mr.  Manager  McMahon.)  Do  you  remember  the  contents  of 
any  particular  letter  that  yon  Hent  to  him  ;  that  is,  the  substance. — A. 
I  think  that  I  have  sometimes  said,  ^^I  have  a  remittance" 

Mr.  Carpenter.  That  will  not  do.  You  may  call  his  attention  to  a 
particular  letter ;  then  if  we  have  it  we  will  produce  it ;  if  we  have  not 
got  it,  you  can  prove  its  contents,  but  you  cannot  call  a  witness  and 
drag  him  over  the  general  character  of  a  correspondence  extending  for 
years. 

Mr.  Manager  McMahon.  I  will  put  this  preliminary  question  now,  so 
that  we  may  have  the  foundation  all  properly  laid.  (To  the  witness.) 
Did  yon  ever  send  him  money  by  express  unless  he  had  requested  you 
to  do  so  Y — A.  Never  unless  he  told  me  how  to  send  it,  if  you  call  that  a 
request. 

I'lQ.  (By  Mr.  Manager  McMahon.)  Did  you  ever  send  him  money  by 
express  nnless  upon  his  direction! — A.  I  think  not. 

Mr.  Carpenter.  The  last  two  questions  have  been  asked  and  an- 
swered, but  I  protest  against  this  method  of  examining  the.  witness. 
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There  are  reasons  perfectly  apparent  to  the  counsel  and  to  the  coart 
why  the  rule  of  examination  should  be  properly  administered  in  this 
case,  and  the  witness  should  not  be  led,  and  coaxed,  and  teased  by  qnes- 
tions,  as  he  has  been  all  the  way  through.  The  counsel  is  perfectly  com- 
petent to  ppt  proper  questions  to  the  witness,  without  suggesting  to 
him  in  every  instance  what  he  wants  him  to  say.  It  is  not  the  proper 
way,  and  it  is  not  a  fair  way. 

Mr.  Manager  MoMahon.  Mr.  President,  it  seems  to  me.  Senators,  that 
I  have,  in  putting  the  questions  to  this  witness,  been  unusually  fair. 
It  may  be  that  I  may  misapprehend  the  situation.  I  am  not  endeavor- 
ing to  lead  the  witness.  I  ask  him  this  question,  a  question  that  calls 
for  what  is  admitted  to  be  true,  "  You  have  sent  money  to  General  Bel- 
knap.'' I  have  not  asked  him  upon  what  account.  He  answers  ^^  Tes.'' 
I  ask,  "  Did  you  ever  send  him  that  money  by  express,"  of  which  we 
have  proof  seven  times,  ** except  upon  his  direction!"  He  says,  "No." 
He  then  swears  as  a  witness  in  this  court  that  each  time  he  addressed 
a  letter  to  your  client  who  sits  there.  We  cannot  afford,  in  the  trial  of 
a  case  before  so  august  a  tribunal  as  this,  to  take  the  honorable  gentle- 
man's statement 'that  no  such  letters  are  in  existence  in  opposition  to 
the  oath  of  the  witness  who  sits  there. 

Mr.  Carpenter.  Does  he  swear  they  are  in  existence  1 

Mr.  Manager  MoMahon.  He  says  they  were  delivered  to  your  client, 
and  if  you*do  not  produce  them  it  is  simply  because  they  are  destroyed  f 
and  if  they  were,  as  you  say,  official  communications,  they  had  no  busi- 
ness to  be  destroyed. 

Mr.  Carpenter.  They  are  not  destroyed ;  they  are  on  file.  You 
have  got  one  of  them  already. 

The  President  pro  tempore.  Gentlemen  will  address  the  Chair. 

Mr.  Manager  MgMahon.  What  we  desire  to  prove  is  this :  We  may 
call  his  attention  to  the  particular  date,  but  we  go  further  and  ask,  Was 
there  a  general  form  in  which  you  sent  them,  or  was  there  any  particu- 
lar letter  of  which  you  may  remember  the  substance  t  The  idea  is  that 
we  have  got  to  go  through  these  fourteen  different  occasions  when  money 
was  sent,  and  if  he  does  not  remember  the  contents  of  a  particular  letter, 
therefore  it  is  not  competent  to  testify  to  the  contents  of  all  of  them  as 
to  his  best  impression.  I  understand  that  the  rules  of  evidence  are 
based  upon  a  knowledge  of  human  nature,  upon  a  knowledge  of  the  in- 
firmities of  human  nature,  and  that  a  witness  who  has  transacted  busi- 
ness of  this  kind,  when  the  documents  are  in  the  possession  of  the  de- 
fendant, when  he  undertakes  to  state  here  the  substance  of  their  con- 
tents, is  entitled  to  state  it  without  saying  that  it  was  the  contents  of 
the  letter  of  the  1st  of  November  or  the  6th  of  October  or  the  9th  of  Oc- 
tober, 1874.  I  think  I  have  said  all  upon  this  question  that  the  occasiou 
demands. 

Mr.  Carpenter.  I  have  nothing  to  say  in  reply  to  what  the  manager 
says.  All  I  ask  is  that  the  court  will  enforce  the  rule  for  exaoiiuing 
this  witness.  We  all  know  what  is  expected  of  this  witness.  There  i* 
nothing  secret  about  it.  The  fairest  way  would  be  to  take  Mr.  Marsh 
to  the  beginning  of  this  business  and  bring  him  down  chronologically^ 
and  not  hedge  him  in  with  little  questions  here  and  there,  and  whenever 
he  is  led  on  with  little  answers,  then  to  snap  upon  him  the  narrow  gauge. 

Mr.  Manager  Hoar.  I  should  like  to  inquire  of  the  honorable  counsel 
if  he  declines  to  produce  any  letters  in  response  to  our  notice  T 

Mr.  Carpenter.  I  have  already  stated,  and  repeat,  that  the  only  let- 
ters called  for  in  the  notice  that  we  know  anything  about  are  official 
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letters  oo  file  iu  the  Department,  one  of  which  we  prodaced  at  yoar  re- 
quest the  other  day. 

Mr.  Manager  Hoab.  Yon  can  produce  no  letter  iu  response  to  oar 
notice  except  the  one  yon  refer  to  t 

Mr.  Carpenter.  We  cannot.  It  is  not  contnmacioas.  V^e  have  not 
got  them  and  never  did  have  them. 

Mr.  Manager  MoMahon.  That  is  a  question.  The  witness  says  they 
were  written,  and  they  must  either  be  in  existence  or  they  must  have 
been  destroyed.  At  this  stage  of  the  case  that  is  the  presumption  of 
law. 

The  Pbesibbnt  pro  tempore.  The  question  objected  to  will  be  read  by 
the  reporter. 

Mr.  Carpenter.  We  object  to  the  manner,  not  to  the  particular 
question,  for  that  has  already  been  answered. 

The  President  pro  tempore.  The  managers  will  proceed. 

Q.  (By  Mr.  Manager  McMahon.)  Now  give  ns  the  contents,  as  near 
as  you  can  remember,  or  the  substance,  of  one  of  these  letters  without 
fixing  the  date. 

Mr.  Cajipenter.  That  we  object  to. 

Mr.  Manager  MgMahon.  That  is  the  question  I  asked  a  while  ago. 

Mr.  Cabpenter.  The  rule  is  perfectly  well  settled  that  if  an  instru- 
ment is  called  for  and  not  produced,  they  may  prove  the  contents  of  it. 
There  is  do  doubt  about  that;  but  to  ask  the  witness  what  was  the  gen- 
eral substance  of  letters,  without  regard  to  date,  is  not  proving  any  in- 
strument whatever.  I  deny  that  yon  can  take  a  witness  up  here  and 
pull  a  drag-net  over  the  correspondence  of  business  men  for  years  and 
ask  **  what  was  the  general  purport  of  your  correspondence  f^  That  will 
not  do.  That  is  too  indefinite.  They  will  have  to  introduce  the  par- 
ticular letter,  and  if  they  do  not  have  it  they  must  account  for  its  loss, 
either  by  them  or  by  ns,  and  they  may  then  prove  the  contents  of  that 
particular  paper;  but  having  shown  that  a  particular  paper  is  lost,  they 
cannot  ask  the  witness  upon  the  general  tenor  of  all  these  letters  with- 
out regard  to  their  date.  •  When  the  question  was  put  distinctly  to  this 
witness  as  to  what  were  the  contents  of  the  letter  which  accompanied 
the  first  remittance,  he  said  he  did  not  remember.  Now,  if  there  is  any 
other  particular  letter  which  they  can  locate  in  the  mind  of  the  witness 
and  prove  by  him  its  contents,  that,  of  course,  is  not  objected  to;  but 
the  question,  <<  what  is  the  general  substance  of  letters,"  without  regard 
to  their  dates,  is  not  proving  a  particular  paper :  it  is  proving  at  large 
what  was  the  substance  of  a  general  corresponaence.  That  cannot  be 
done.  Yea  must  prove  it  by  introducing  every  letter  by  itself.  If  you 
have  not  got  the  letter,  then  you  must  account  for  its  loss  and  prove  its 
contents,  not  by  proving  what  was  the  general  tenor  of  forty  papers. 
It  is  for  the  court  to  say  what  the  general  tenor  of  them  is,  after  they 
know  each  letter,  and  we  are  to  have  the  substance  of  each  letter  as 
near  as  the  witness  can  give  it. 

The  President  |>ro  tempore.  Shall  this  interrogatory  be  admitted  t 

Mr.  CONKLING.  I  should  like  to  inquire,  if  it  is  in  order,  whether  it  is 
the  purpose  of  the  managers,  atU^r  the  witness  answers  the  question,  to 
have  him  proceed  and  fix  the  date  or  leave  it  generally  some  date  that 
he  does  not  knowY 

Mr.  Manager  MoMahon.  I  propose,  of  course,  after  getting  the  con- 
tents to  fix  the  date  if  he  can ;  and,  failing  upon  that,  I  propose  to  ask 
him  further  whether  the  letters  were  of  a  general  class,  similar  in  their 
character,  with  no  distinct  variation  in  the  terms  contained  therein. 

Mr.  Edmunds.  May  I  ask  the  manager  a  question  without  reducing  it 
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« 


to  writiDpf  Y  I  shoald  like  to  inqnire  whether  this  inqairy  is  intended 
to  apply  to  any  period  of  time  before  the  first  date  fixed  or  after  the  last 
onet 

Mr.  Manager  McMahon.  Xo,  sir;  only  within  the  dates  fixed  in  the 
articles.      • 

The  President  pro  tempore.  The  question  is,  Shall  this  interrogatory 
be  admitted  f 

The  qnestion  was  determined  in  the  affirmative. 

Mr.  Manager  MoMahon.  Now  answer  the  question,  Mr.  Marsli. 

The  question  was  read  by  the  reporter,  as  follows : 

Q.  Now  give  us  the  contents,  as  near  as  yon  can  remember,  or  the  sabstancey  of  one  of 
these  letters,  without  the  date? 

A.  I  have  addressed  him  in  this  way  on  more  than  one  occasion,  I 
think,  but  I  eannot  fix  any  dates:  '^I  have  a  remittance  for  you  from 
the  S.  W.,''  meaning  the  Southwest    "  What  shall  I  do  with  it  f '^ 

Q.  (By  Mr.  Manager  MoMahon.)  After  you  had  dispatched  a  letter 
like  that,  what  letter  would  you  ge^  in  return  ?  Give  as  the  contents 
of  one  of  his  letters  that  you  can  remember. 

Mr.  Gabpenteb.  I  want  formally  to  make  the  same  objection.  I  sap- 
pose,  of  course,  it  will  be  overruled ;  but  I  want  to  make  the  same  point 
here  as  upon  the  former  question. 

The  President  pro  tempore.  The  Ghair  will  take  it  as  the  sense  of  the 
Senate  that  the  objection  is  overruled. 

Q.  (By  Mr.  Manager  McMahon.)  Give  us  now  the  substance  of  one 
or  more  of  his  letters  in  reply  to  such  a  communication  from  you.— A. 
His  replies  were  simply  directions  how  to  forward  the  money,  as  near 
as  I  can  remember. 

Q.  When  did  you  destroy  these  various  letters  that  you  had  received 
from  the  Secretary  of  War  t  At  what  particular  time  t — A,  It  was  never 
my  habit  to  keep  them. 

Q.  Is  it  not  your  habit  as  a  business  man  to  keep  letters  containing 
directions  how  to  forward  money  t — A.  I  might  have  kept  them  for  a  few 
days  possibly ;  I  do  not  remember. 

Q.  Now  state  whether,  after  you  would  forward  the  money  by  ex- 
press, you  would  communicate  with  the  Secretary  of  War;  and,  if  so, 
what  iuclosure,  if  any,  yon  would  send  to  him. 

Mr.  Carpenteb.Y  want  to  object  again.  The  question  is,  what  you 
would  do  after  you  bad  done  so  and  so ;  no  date,  no  time,  no  particalar. 
I  want  at  least  that  it  shall  appear  on  the  record  that  I  objected. 

The  Pbesident |>ro  tempore.  Shall  this  question  be  admitted  f 

The  Pbesident  pro  tempore  put  the  question,  and  declared  that  the 
noes  appeared  to  prevail. 

Several  Senators  called  for  a  division. 

Mr.  Manager  McMahon.  I  think  the  managers  may  remove  the  ob- 
jection by  changing  the  form  of  the  question.  We  withdraw  it  and  put 
it  in  a  dififerent  shape. 

The  Pbesident  pro  tempore.  The  qnestion  is  withdrawn. 

Q.  (By  Mr.  Manager  McMahon.)  State  whether,  after  shipping  the 
money  to  him  by  express,  you  informed  him  of  that  fact ;  and,  if  so, 
how. 

Mr.  Gabpbnteb.  To  that  question  we  object. 

The  Pbesident  pro  tempore.  Objection  is  made.  The  Ghair  will  put 
the  qnestion  on  admitting  the  interrogatory. 

Mr.  Gamebon,  of  Pennsylvania.  I  ask  for  the  yeas  and  nays  on  this 
question  5  I  think  it  is  a  very  important  one,  whether  we  are  to  trust  to 
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the  treacherous  memory  of  a  witness  aboat  transactions  that  transpired 
years  ago.  I  think  it  is  a  very  dangeroas  question,  and  I  should  like  to 
have  it  decided  by  the  Senate  by  the  yeas  and  nays. 

The  President  pro  tempore.  Debate  is  not  in  order.  The  Senator 
from  Pennsylvania  calls  for  the  yeas  and  nays. 

The  yeas  and  nays  were  not  ordered. 

The  President  |>ro  tempore.  The  question  is  on  admitting  the  inter- 
rogatory. 

The  question  was  decided  in  the  af&rmative. 

Mr.  Manager  MgMahon.  Now  answer  the  question,  Mr.  Marsh. 

The  Witness.  It  was  my  custom,  I  think  invariably,  to  send  him  the 
express  receipt  when  I  sent  a  remittance. 

Q.  (By  Mr.  Manager  MgMahon.)  How  was  that  express  receipt  sent  f — 

A.  By  malL 

Q.  State  whether  you  received  any  reply :  and,  if  so,  in  what  shape. 

Mr.  Carpenter.  Ko  particular  time  I  understand  is  alluded  tot 

Mr.  Manager  MoMahon.  It  is  as  to  all  these  express  matters. 

Mr.  Carpenter.  That  we  object  to. 

The  President  pro  tempore.  Counsel  objects.  The  Chair  will  submit 
the  question  to  the  Senate. 

Mr.  Manager  MgMahon.  We  are  speaking  about  the  express  ship- 
ments alone. 

The  President  |>ro  tempore.  Shall  the  interrogatory  be  admitted  f 

1  he  question  was  decided  in  the  affirmative. 

The  President  pro  tempore.  The  objection  is  overruled.  The  witness 
will  answer  the  question. 

The  Witness.  I  have  received  from  him  the  express  receipt  which  I 
had  sent  him,  indorsed  on  the  back  simply  ^'O.  K."  I  may  have  re- 
ceived acknowledgments  in  other  forms,  but  I  do  not  remember  that 
form. 

Q.  (By  Mr.  Manager  MgMahon.)  When  you  delivered  the  money  to 
the  express  company,  at  what  office  in  New  York  City  did  you  deliver 
it  for  shipment  to  Washington  City  t — A.  As  far  as  I  can  recollect,  the 
Adams  Express. 

Q.  What  number  in  Broadway  f  Do  you  remember! — A.  I  do  not;, 
the  down-town  office. 

Q.  How  far  firom  Wall  street  f — ^A.  It  is  close  by. 

Q.  That  is  called  ^Hhe  downlown  office f — ^A.  Yes,  sir;  the  head 
office. 

Q.  In  whose  name  as  consignor  were  these  shipments  made  from  New 
York  to  Washington  City  by  you  f — A.  In  my  own  name,  except  in,  I 
should  say,  two  or  three  cases,  when  I  sent  the  money  in  the  name  of  B« 

B.  G.  Carey  &  Co.  I  cannot  tell  how  many  cases;  but  I  think  two  or 
three. 

Q.  You  have  referred  now  to  one  of  your  letters.  "  I  have  remittance 
for  you  from  the  the  S.  W.,"  meaning,  as  you  say,  the  Southwest. 

Mr.  Carpenter.  I  do  not  understand  that  he  has  said  any  such 
thing. 

Mr.  Manager  MgMahon.  O.  yes. 

Mr.  Carpenter.  He  says  ne  would  generally  say,  not  referring  to 
any  one  letter  as  counsel  says,  "  I  have  a  remittance  from  the  S.  W." 
Now  counsel  puts  in  his  mouth  as  to  one  particular  letter 

Mr.  Manager  MgMahon.  I  would  rather  have  it  that  way  if  you  insist 
on  it. 

Mr.  Carpenter.  Have  it  any  way  you  please,  but  do  not  mislead  the 
witness  about  it. 
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Q.  (By  Mr.  Manager  McMahon.)  Yoa  stated  that  you  ^uerally  in- 
formed bim  in  these  letters  that  you  had  a  remittance  for  him  from  the 
'^  S.  VV.  Y'' — A.  I  do  not  know  that  that  was  general.  I  have  done  that 
several  times. 

Q.  State  whether  you  ever  had  any  other  business  transactions  with 
the  Secretary  of  War  except  the  transactions  that  you  refer  to  as  "from 
the  8.  W." 

Mr.  Carpenter.  That  gives  nobody  any  information  of  what  trans- 
actions are  referred  to  by  the  managers.  There  may  be  such  a  complete 
understanding  between  the  manager  and  the  witness  that  they  under- 
stand it,  but  not  having  been  admitted  to  that  conference,  I  do  not  know 
what  transactions  he  is  referring  to  by  the  question.  I  have  heard  noth- 
ing about  any  transactions  in  the  Southwest  yet. 

Mr.  Manager  MoMahon.  We  cannot  get  everything  in  at  once.  We 
are  endeavoring  to  do  it  as  expeditiously  and  conveniently  for  the  court 
as  possible;  but  sometimes  one  man  must  go  through  the  door  before 
the  other,  and  one  fact  must  get  in  ahead  of  the  other  necessarily. 

Mr.  Carpenter.  The  trouble  is  that  you  are  not  putting  anything 
through  the  door. 

Mr.  Manager  McMahon.  That  is  for  the  court  to  decide.  The  ques- 
tion that  I  put  to  the  witness  is  this :  Did  you  have  any  other  business 
transactions  with  the  Secretary  of  War  except  this  that  you  referred  to 
by  the  name  of  "S.  W.,''  the  Southwest! 

Mr.  Carpenter.  If  anybody  knows  what  that  means,  I  do  not. 

Mr.  Manager  MoMahon.  The  witness  knows,  and  I  am  endeavoring 
to  get  the  truth  out  of  him.  The  reference  to  the  Southwest  meant 
something,  I  suppose,  and  I  want  to  find  out  now  whether  that  was  on 
the  same  account,  "from  the  Southwest;''  and  then,  if  you  will  give  me 
time  and  opportunity,  I  will  show  just  what  "  the  Southwest '^  is,  but  I 
must  have  time. 

Mr.  Carpenter.  The  manager  says  he  wants  to  get  at  the  trans- 
actions that  took  place  in  the  Southwest.  We  have  heard  nothing  about 
any  transactions  in  the  Southwest;  we  have  heard  about  remittances  of 
money  from  New  York  here  accompanied  by  certain  letters.  Now,  he 
puts  a  question — and  I  would  not  be  captious  about  the  mere  form  of 
the  question  if  1  did  not  think  it  was  substantial  here — I  understand 
from  the  manager's  proceeding  here  that  he  is  endeavoring  to  avoid  the 
transaction  itself  and  to  stick  in  the  bark.  If  this  is  a  straightforward, 
honest  witness,  indorsed  by  the  House  of  Eepresentatives,  why  do  they 
not  push  him  right  into  deep  water  and  let  us  know  what  the  lacts  are! 

Mr.  Manager  McMahon.  I  will  simply  say  to  the  honorable  gentle- 
man that  I  think  we  are  examining  this  witness  on  this  side,  and  how- 
ever limited  our  information  may  be  upon  the  matter,  we  understand 
probably  how  to  put  the  case  in  evidence. 

The  President  protempore.  Counsel  objects  to  the  question.  The 
question  will  be  repeated. 

Mr.  Carpenter.  I  withdraw  the  objection. 

The  President  |>ro  tempore.  The  objection  is  withdrawn. 

The  question  was  read  to  the  witness,  as  follows : 

Q.  State  whether  you  ever  had  any  other  hasiness  tranRactions  with  the  Secretary  of  War 
except  the  transactions  that  you  refer  to  as  "  from  the  8.  W." 

A.  I  never  had  any  business  transactions  with  him  except  sending 
him.  money,  that  I  remember  now. 

Q.  (By  Mr.  Manager  McMahon.)  Money  from  what  quarter  T— A. 
Money  that  came  to  me  from  Fort  Sill. 
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Q.  In  what  part  of  the  conutry  is  Fort  Sill  located  t — A.  I  should  say 
Ij^enerally  in  the  Southwest. 

Q.  Is  Fort  Sill  the  place  to  which  yoa  referred  by  using  the  letters 
«  S.  W.  r— A.  It  was. 

Q.  I  understand  you  to  say  that  wheu  you  forwarded  the  express  re- 
ceipts the  Secretary  would  return  them  to  you  indorsed  "  O.  K.'' — A. 
Sometimes. 

Q.  Do  you  remember  any  letter  in  which  he  made  any  inquiry  as  to 
what  the  meaning  of  *'  S.  W.''  was  in  these  letters  of  yours  T — ^A.  I  do 
not. 

Q.  Take  these  certificates  again,  [handing  certificates  of  deposit  pro- 
daced  by  Bichard  King.]  Have  you  any  recollection  about  the  giving 
of  any  one  of  these  particular  certificates,  of  the  occasion,  why  it  was  put 
into  a  certificate  and  not  into  money  sent  by  express  ? — A.  I  should  say 
it  was  according  to  General  Belknap's  directions. 

Q.  Do  you  remember  any  particular  reason  assigned,  if  there  was  any, 
in  any  letter  to  you  ! — A.  I  do  not. 

Q.  I  notice  that  upon  the  9th  of  October,  1874,  instead  of  issuing  one 
certificate  for  $1,500  the  bank  issued  two  to  yoa,  one  for  $700,  the  other 
for  $800.  Have  you  any  recollection  about  the  division  of  that  t — A.  I 
have  not. 

Q.  They  are  of  the  same  date. — A.  So  I  see. 

Q.  One  of  them  appears  to  have  been  indorsed  to  his  wife  and  the 
other  seems  to  have  passed  throngh  the  hands  of  ^^  Horace  S.  Leland  & 
Co."— A.  It  is  not  his  wife. 

Q.  Who  is  "  Anna  M.  Belknap  F — A.  I  do  not  know. 

Q.  Not  his  wife! — A.  Not  his  wife. 

Q.  What  are  the  initials  of  General  Belknap's  present  wife? — A.I 
think  "  A.  T." 

Q.  Have  you  any  information  as  to  who  "  Anna  M.  Belknap  is  V — I 
have  not. 

Q.  When  you  inclosed  one  of  these  certificates  of  deposit  to  him, 
state  what  was  the  substance  of  the  letter  which  you  did  send  to  him 
accompanying  the  certificate. 

Mr.  Garpentee.  Mr.  President,  I  want  to  submit  whether  that  should 
not  be  confined  to  some  particular  certificate  f 

Mr.  Manager  McMahon.    That  is  the  express  question  exactly. 

Mr.  Garpentee.  I  do  not  understand  it  so.  1  understand  the  ques- 
tion is  what  yon  would  have  done. 

Mr.  Manager  MoM ahon.    No. 

Mr.  Garpentee.  Let  the  question  be  read. 

The  question  was  read  by  the  Official  Reporter,  as  follows : 

Q.  When  you  incljsed  one  ot  these  certificates  of  deposit  to  him, 
state  what  was  the  substance  of  the  letter  which  you  did  send  to  him 
accompanying  the  certificate. 

Mr.  Carpenter.  I  insist  on  knowing  what  particular  certificate  he 
refers  to  before  he  proves  the  answer  that  he  received. 

Mr.  Manager  McMahon.  That  is  the  identical  question  that  has  been 
settled  by  the  Senate  in  the  express  matter. 

The  President  pro  tempore.  The  Chair  overrules  the  objection.  The 
witness  will  answer  the  question. 

The  Witness.  I  cannot  state. 

Q.  (By  Mr.  Manager  McMahon.)  Have  you  any  recollection  of  the 
substance  of  any  one  of  these  letters  f — A.  I  have  given  the  substance 
of  some. 

Q.  Yes,  you  hare  given  the  substance  of  the  letters  accompanying 
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the   express  shipments.    Ko\y  I  want  the  substance  of  the  letters 
accompanying  the  certificates. — A.  I  do  not  distiugnish  them. 

Q.  Do  yoQ  mean  to  say  that  you  generally  made  the  same  statement 
to  him  in  a  letter  inclosing  these  as  you  would  when  you  shipped  the 
money  to  him  by  express  ! — A.  I  should  say  so. 

Mr.  Cabpenteb.  The  question  is  whether  you  have  any  distinct  rec- 
ollection about  it. 

The  Witness.  No,  sir ;  I  have  not. 

Q.  (By  Mr.  Manager  MoMahon.)  Now  state  to  the  court  whether, 
when  you  sent  these  certificates  forward  by  mail,  yon  received  any 
acknowledgment  from  him  of  their  receipt. — A.  I  do  not  remember  of 
any.  I  should  say,  generally,  that  he  always  acknowledged  the  receipt 
of  remittances.  That  is  my  general  recollection,  but  I  do  not  remember 
any  particular  occasion. 

Q.  After  you  became  acquainted  with  General  Belknap  in  1870,  state 
how  intimate  yon  became  with  him,  and  how  well  acquainted  with  him. — 
A.  I  have  never  seen  him  very  often ;  I  cannot  tell,  it  is  so  long  ago. 

Q.  What  were  the  relations  between  you  and  him  socially  f — A.  They 
were  very  friendly.  He  has  been  at  my  house  in  New  York.  That  is 
years  ago,  not  recently ;  not  for  the  last  two  or  three  years. 

Q.  Has  he  staid  at  your  house  overnight  T — ^A.  I  could  not  say  that 
he  ever  did,  positively.    He  may  have  done  so. 

Q.  Have  you  visited  him  at  his  house  in  Washington  7 — A.  You  mean 
socially  f 

Q.  Yes,  sir. — A.  On  one  occasion  only,  I  believe. 

Q.  Do  you  remember  at  what  time  of  the  year  the  West  Point  com- 
mencement is  held? — A.  I  do  not. 

Q.  Do  you  remember  being  at  West  Point  with  Mrs.  Marsh  at  any 
time  when  General  Belknap  was  there  f — A.  I  think  I  was,  but  I  would 
not  swear  to  it  positively. 

Q.  What  year  do  you  think  that  was  in  f — A.  It  must  have  been 
three  or  four  years  ago. 

Q.  In  what  year  did  your  wife  go  to  Europe  ? — A.  Eighteen  hundred 
and  seventy-two,  I  think. 

Q.  Does  that  refresh  your  recollection  now  as  to  the  time  that  she 
was  at  West  Point  f — A.  It  may  have  been  that  year,  but  I  am  not  pos- 
itive. 

Q.  Who  went  with  her  to  Europe  at  the  time  that  she  went !— A. 
Mrs.  Bower. 

Q.  The  present  wife  of  the  Secretary! — A.  Yes,  sir. 

Q.  Have  you  a  recollection  of  being  at  West  Point  at  the  time  Gen- 
eral Belknap  was  there,  immediately  prior  to  your  wife  and  Mrs.  Bower 
going  to  Europe? — A.  I  have  not.  I  have  a  recollection  of  being  at 
West  Point  when  they  were  there. 

Q.  Were  you  at  West  Point  more  than  once  ?— A.  I  do  not  remember. 

Q.  Have  you  been  there  at  a  time  when  General  Belknap  was  there, 
since  your  wife  returned  from  Europe  ? — ^A.  I  should  say  no ;  bat  I  ani 
not  positive. 

Q.  But  you  do  remember  being  there  once  some  years  ago  ?— A.  I  do. 

Q.  Have  you  a  recollection  of  your  wife  staying  there  for  several 
weeks  ? — A.  No,  not  several  weeks. 

Q.  How  long  a  time? — A.  I  cannot  tell.  I  think  she  was  there  for 
perhaps  a  week  or  two;  I  am  not  at  all  certain  of  the  time. 

Q.  How  long  did  yon  remain  at  the  visit  you  made? — A.  I  think  a 
day  or  two  at  a  time,  perhaps.    I  am  not  certain  even  about  that. 

Q.  State  whether  you  went  there,  when  you  went  up,  more  than  once ; 


TRIAL   OP   WILLIAM   W.    BELKNAP.  689 

or  whether  you  went  up,  made  one  visit,  and  did  not  return. — A.  I  can- 
not tell  you  positively,  but  probably  I  was  back  and  forth  more  than 
ODce. 

Q.  Yon  have  stated  that  you  paid  Gleneral  Belknap  money  in  New 
York.  About  how  many  times  in  New  York  Y — A.  I  should  say  one  or 
more  times ;  I  cannot  answer  any  more  positively. 

Q.  When  yon  did  not  send  him  the  money  by  express  or  send  him  a 
certificate  of  deposit,  where  did  yon  pay  what  was  coming  to  him  Y 

Mr.  Gabpenteb.  That  we  object  to.  We  do  not  want  an  argument 
on  the  question. 

Mr.  Manager  MoMahon.  I  will  put  th^  question  in  this  form :  When 
yon  did  not  send  the  money  by  express,  or  by  certificate,  how  did  you 
pay  it  f    Do  you  object  to  that  t 

Mr.  Gabpenteb.  It  is  a  little  better  than  the  other. 

The  Witness.  I  think  on  one  occasion  I  bonght  a  Government  tK)nd. 
As  far  as  I  now  remember,  on  all  other  occasions  I  gave.him  the  money 
in  New  York  in  person. 

Q.  (By  Mr.  Manager  MoMahon.)  In  person  t — A.  I  think  so.  If 
there  was  any  other  mode  I  have  forgotten  it. 

Q.  When  you  paid  the  money  to  him  in  person,  did  you  take  any  re 
ceipt  from  him,  or  receive  any  receipt  Y — A.  I  did  not. 

Q.  From  what  bank  did  you  draw  the  money  to  ship  to  him  to  Wash- 
ington Gityf — A.  The  bank  where  I  kept. my  account — the  National 
Bank  of  Commerce. 

Q.  From  what  bank  did  you  generally  draw  the  money  when  you  paid 
it  to  him  in  person  ? — A.  The  same,  I  think,  always. 

Q.  State  whether  upon  any  occasion  you  sent  him  money  or  delivered 
it  to  him  without  drawing  a  check  upon  your  bank  for  the  amount. — A. 
I  do  not  know  that  I  have  ever  done  so.  It  is  possible,  but  I  do  not  re- 
member any  such  case. 

Q.  Do  you  know  H.  T.  Grosby,  of  the  War  Department! — A.  Yes,  sir, 

Q.  Have  you  met  him  in  New  York  Gity  at  any  time  Y — A.  I  think  be 
called  at  my  house  on  one  occasion  to  see  General  Belknap  several  years 
ago. 

Q.  I  referred  to  it  for  that  purpose,  to  find  out  whether  that  refreshed 
your  recollection.  He  came  to  your  house  to  see  General  Belknap,  who 
was  stopping  there  at  that  time  t— A.  I  think  so. 

Q.  When  you  delivered  this  money  in  person  to  General  Belknap, 
state  what  conversation  passed  between  you  and  him  as  to  the  source 
from  which  this  money  came,  upon  what  account  it  was.  Just  give  us 
the  conversation  Y 

Mr.  Gabpenteb.  When  and  where  t 

Mr.  Manager  MoMahon.  On  any  one  occasion  that  he  remembers. 

Mr.  Gabpenteb.  Gan  you  not  come  to  some  one  occasion  and  give  us 
that  conversation  t 

Mr.  Manager  MoMahon.  I  am  looking  for  light  as  well  as  you. 

Mr.  Gabpenteb.  Go  on. 

The  Witness.  I  do  not  remember  any  conversation  between  us. 

Q.  (By  Mr.  Manager  MoMahon.)  What  did  you  say  to  him  when  you 
handed  him  the  money  Y — A.  Nothing. 

Q.  Did  he  take  the  money  t — A.  Always. 

Q.  What  did  he  say  on  taking  the  money) — A.  Nothing  that  I  re- 
member. 

Q.  I  want  to  know  if  he  made  any  inquiry  of  yon  in  regard  to  the  ac- 
count upon  which  the  money  was  paid. — ^A.  I  do  not  remember  that  he 
ever  did. 

44  B 
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Q.  Did  yoa  ever  make  any  explanation  to  him  of  the  account  upon 
which  the  money  was  paid  t — A.  I  do  not  remember  that  I  ever  did. 

Q.  Did  you  and  he  ever  have  any  settlement  or  comparison  of  books, 
or  anything  of  that  sort  t — ^A.  Never. 

Q.  Yon  stated  that  the  money  was  paid,  at  first  $1,500  qaarterly  f 

Mr.  Gabpenteb.  He  has  not  said  that  money  was  paid  at  all. 

Mr.  Manager  MoMahon.  He  delivered  it  to  Belknap. 

Mr.  Cabpentxb.  The  manager  understands  perfectly  well  the  ase  of 
words.  A  payment  presupposes  an  obligation  to  be  satisfied.  SendiDg 
money  to  a  man  does  not  necessarily  imply  that  there  is  any  indebted- 
ness whatever,  and  is  not  a  payment. 

Mr.  Manager  MgMahon.  I  accept  the  criticism,  bat  it  is  a  nice  one— 
a  distinction  between  the  payment  of  an  obligation  and  a  present. 

Mr.  Gabpenteb.  It  is  a  very  broad  distiotion  on  which  human  life 
may  depend,  and  very  well  worth  bearing  in  mind. 

Q.  (By  Mr.  M^QAger  MgMahon.)  When  you  delivered  the  money  to 
him,  as  Mr.  Garpenter  wants  it,  you  stated  that  you  at  first  delivered 
him  $1,500  quarterly,  and  after  the  lapse  of  one  and  a  half  or  two  years 
$1,500  semi-annually.  State  now  whether  you  failed  to  deliver  to  him 
exactly  at  the  time  the  amount  that  you  were  to  deliver  to  him,  and,  if 
so,  why  ? — A.  The  first  sum  sent  was  not  sent 

Mr.  Gabpenteb.  I  want  to  object  to  that  question,  Mr.  President.  It 
is  as  disagreeable  to  me  to  seem  to  be  captious  about  objections  as  it  is 
disagreeable  to  the  Senate  to  have  me  captious ;  but  the  insidious  man- 
ner in  which  the  iacts  of  this  case  are  sought  to  be  kept  out  of  view, 
while  some  deductions  and  conclusions  are  forced  in  as  their  substitute, 
is,  although  very  ingenious  aaid  very  artful  and  very  gradual,  yet  per- 
fectly apparent  We  ought  to  have  the  questions  so  put  to  the  witness 
that  he  will  understand  and  that  we  shall  understand  precisely  what 
transactioii  is  being  referred  to.  Now,  you  call  his  attention  to  no  par- 
ticular transaction  at  all;  you  do  not  name  a  place  and  do  not  fix  a  date; 
you  do  not  determine  any  particular  transaction ;  and  yet  you  are  tr}iug 
in  that  way  to  float  him  over  all  of  thetii,  when  in  the  only  instance  in 
which  you  put  the  question  direct  you  did  not  get  what  you  wanted  to 
get,  and  I  suppose  that  is  the  reason  why  the  manager  is  now  seeking  to 
generalize.  £ut  it  is  an  improper  way,  as  1  believe,  to  lead  this  witness. 
The  manager  knows  perfectly  well  how  to  put  the  proper  questions  in  a 
direct  examination,  not  fix  him  betwe^i  this  bowlder  and  that  rock,  and 
lead  him  from  step  to  step  and  over  gulch  and  gulf,  as  he  is  doing  by  this 
method  of  examination.  This  is  too  big  a  thing  to  be  played  on  a  small, 
mere  game.  Let  us  have  it  out;  let  us  have  the  facts.  This  is  too  big  a 
court  to  be  trifled  with  by  that  method  of  examination.  Here  is  a  man 
put  on  the  stand  to  swear  to  we  all  know  what.  Why  do  not  they 
let  him  swear  to  itf  Why  do  not  they  put  him  right  straight  forward 
and  let  us  have  these  facts  in  their  natural  order,  and  not  dragged  oat 
one  after  the  other  in  this  indirect  and,  as  I  think,  improper  way  f 

Mr.  Manager  MgMahon.  Mr.  President,  it  is  a  matter  of  great  dep- 
rivation to  the  House  of  Bepresentatives,  no  doubt,  that  the  able  gentle- 
man (and  I  say  it  in  all  seriousness  and  earnestness)  does  not  sit  here  to 
conduct  the  case  of  the  Government  for  it ;  but  that  is  one  of  those 
accidents  which  we  cannot  prevent,  for  the  simple  reason  that  he  foils 
to  be  a  member  of  the  House.  The  House  has  selected  us  to  try  this 
case,  and  while  we  concede  to  the  gentleman  (and  we  concede  it  honestly, 
not  in  any  other  except  the  fairest  meaning)  great  ability  in  his  profession 
and  a  full  understanding  of  all  the  points  of  law  and  a  full  knowledge  of 
all  the  details  of  practice  and  a  full  aptitude  in  all  the  details  of  nisiprius 
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trials,  yet  we  most  respectfally  sabmit  to  the  Senate  that  we,  however 
liamble,  appear  here  trying  this  case  on  oar  side ;  and  if  thA  gentleman 
will  bat  possess  his  sonl  in  patience  for  a  little  wliile  the  time  will  come 
when  he  can  doable  this  witness  np  all  over  four  or  five  times  with  his 
nnnsnal  skill,  and  he  can  bring  out  all  this  troth  that  we  are  now  so  in- 
sidionsly  sappressing.  He  can  then  make  it  appear  that  his  client  is 
innocent,  and  that  all  this  we  are  introducing  as  testimony  has  nothing 
whatever  to  do  with  this  case.  A  little  patience  now,  a  little  of  that 
which  we  have  exercised,  and  the  time  will  come  when  all  these  material 
facts  in  this  case,  all  this  hidden  troth,  can  be  brought  oot  in  full  sun- 
light that  we  have  had  in  the  last  three  or  four  days.  Now  we  propose, 
and  we  must  be  allowed  that  privilege^  to  put  the  questions  to  the  witness. 
I  never  knew  that  right  interfered  with  before. 

Mr.  Oabpentbb.  Well,  Mr.  President,  I  have  had  some  little  expe- 
rience in  the  trial  of  causes  at  nUipriuSj  as  the  gentleman  says,  by  which 
I  mean  an  examination  into  facts,  and  I  never  saw  a  case  tried  under 
those  circumstances  in  which  one  of  two  things  did  not  occur :  either 
the  lawyer  who  examined  his  witness  examined  him  properly,  or  the 
other  lawyer,  if  he  had  any  sense,  objected  to  the  improper  questions 
pot  I  do  not  understand  that  the  House  of  Representatives  comes  here 
with  any  greater  dignity  than  we  do,  not  a  particle.  They  are  prose- 
cators,  he  is  defendant;  and  he  has  as  much  right  here  at  this  tribunal 
as  the  whole  aggregate  House  of  Representatives.  They  have  no  more 
right  to  put  an  improper  question  than  we. 

Mr.  Manager  MgMahon.  Understand  me;  we  do  not  claim  the  right 
to  put  an  improper  question.  We  claim  tbe  right  to  conduct  the  exam- 
ination properly  in  the  way  that  we  see  fit. 

Mr.  Cabfbivter.  I  will  make  an  explanation  to  answer  that,  and  say 
I  do  not  claim  to  object  to  a  proper  question.  That  leaves  us  exactly 
where  we  started :  Is  this  a  proper  question  or  not  ?  That  is  all  I  wish 
to  say  about  it. 

Mr.  Sherman.  Let  the  question  be  read. 

The  Pbesidbnt  pro  tempore.  The  question  will  be  read  by  the  re- 
porter. 

Tbe  question  was  read  from  the  Official  Reporter's  short-hand  notes, 
as  follows : 

Q.  When  yoa  delivered  the  money  to  him  joa  stated  that  yoa  at  first  delivered  him  1 1,500 
quarterly,  and  after  the  lapse  of  one  and  a  half  or  two  years  $1,500  semi-annually.  State 
now  whether  yon  failed  to  deliver  to  him  exactly  at  the  time  the  amount  that  you  were  to 
deliver  to  him ;  and,  if  so,  why  f 

The  Pbesidbnt  pro  tempore.  Shall  this  question  be  put  t 

The  question  was  decided  in  the  affirmative. 

The  President  pro  tempore.  The  objection  is  overruled,  and  the  ques- 
tion will  be  answered. 

The  Witness.  If  I  understand  the  question,  I  should  say  that  it  was 
my  habit  to  send  him  money  as  soon  as  I  heard  from  him,  very  soon 
after  it  was  remitted  to  me.    Is  that  the  answer  f 

Mr.  Manager  MgMahon.  Yes,  sir ;  but  the  question  goes  further  than 
that:  Whether  you  paid  him,  say  within  the  last  year,  $1,500  semi- 
annually at  the  times  that  you  had  been  in  the  habit  of  sending  to  him 
previously  f — A.  It  was  my  habit  to  send  it  to  him  soon  after  having 
received  it ;  l^ut  those  dates  were  somewhat  irregular. 

Q.  (By  Mr.  Manager  MoMahon.)  In  the  last  year  state  any  irregu- 
larity about  the  dates  and  what  amounts  you  delivered  him  in  the  last 
year. — A.  I  think  the  last  money  I  sent  him  was  about  half  of  $1,500. 
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Q.  About  what  time  of  the  year  did  you  send  that,  and  what  year?— 
A.  I  should  say  it  was  last  November,  but  I  am  not  positive. 

Q.  November,  1875! — A.  I  should  say  so,  but  I  am  not  positive. 

Q.  You  had  received  about  $1,500  from  the  Southwest ! — A.  Yes,  sir. 

Q.  Of  which  you  sent  forward  one-half! — A.  Yes,  sir. 

Q.  Did  you  deliver  the  other  half  at  any  subsequent  date ;  and,  if  so, 
to  whom  ! — A.  I  delivered  it  to  Mrs.  Belknap  at  the  St.  James  Hotel, 
New  York,  I  should  say  shortly  before  Christmas. 

Q.  Last  Christmas  ! — A.  Yes,  sir. 

Q.  How  much  did  yon  deliver  to  her  there  ? — A.  I  should  say  it  was 
the  half  of  the  remittance  that  came  to  me  from  Mr.  Evans— probably 
from  $700  to  $750. 

Q.  When  you  delivered  this  money  to  Mrs.  Belknap,  state  whether 
yon  had  had  any  previous  commnnioation  with  the  Secretary  of  War 
concerning  it. — ^A.  I  think  I  wrote  him,  as  was  my  custom,  that  I  had 
a  remittance,  and  I  think  his  reply  was  to  call  and  see  his  wife;  that  she 
would  be  at  the  St.  James  Hotel  at  snch  a  date.  That  is  my  recollection ; 
I  am  not  absolute  about  it.   I  think  that  is  the  fact. 

Q.  Give  us  the  substance  of  the  letter  you  received  from  (xeueral 
Belknap  again,  as  near  as  you  can,  the  exact  language,  when  yoa 
wrote  to  him  last  December  that  you  had  a  remittance  for  him.  Give 
us  now  the  substance  of  his  reply,  or  as  near  as  you  can  the  words  of 
his  reply. 

Mr.  Cabpentek.  May  I  be  allowed  to  ask  one  question  right 
there  t 

Mr.  Manager  MoMahon.  Xes. 

Q.  (By  Mr.  Cabpenteb.)  Have  you  any  distinct  recollection  that  you 
received  any  such  letter  t — A*  No,  sir. 

Q.  Then  would  it  not  be  pretty  difficult  to  give  the  contents  of  it! 
Do  you  now  distinctly  remember  the  circumstance  that  you  did  receive 
such  a  letter  from  Belknap  telling  yon  to  go  and  see  his  wife!— A.  I  do 
not  know  that  I  did — not  positively. 

Mr.  Cabpenteb.  Then  it  would  be  pretty  difficult  to  give  the  con- 
tents of  it. 

Q.  (By  Mr.  Manager  MgMahon.)  What  is  your  best  recollection  as 
to  whether  you  received  a  letter  from  him  or  not  before  you  paid  the 
money  to  his  wife  ! 

Mr.  Cabpenteb.  He  says  he  has  no  distinct  recollection. 

Mr.  Manager  MgMahon.  No  ;  I  beg  your  pardon.  I  ask  what  is  his 
best  recollection  about  it. 

Mr.  Blaib.  We  submit,  Mr.  President,  that  when  the  witness  says 
that  he  does  not  recollect  receiving  any  snch  letter  at  all,  it  is  objectioD- 
able  to  ask  the  witness  what  his  best  recollection  is  of  the  contents  ot 
the  letter  which  he  says  positively  that  he  does  not  recollect  having 
received. 

Mr.  Manager  MgMahon.  Before  the  gentleman  sits  down  a  question 
may  narrow  this  controversy.   He  has  already  testified 

Mr.  Logan.  Ask  him  the  question  again,  and  let  us  know  just  what 
he  does  say. 

The  following  question  was  read  by  the  Official  Eeporter  from  his 
short-hand  notes : 

Give  US  the  substance  of  the  letter  you  received  from  General  Belknap  ag^in,  as  Dear 
as  you  can,  the  exact  language,  when  you  wrote  to  him  last  December  that  yon  had  a  re- 
mittance for  him.  Give  us  now  the  substance  of  his  reply,  or,  as  near  as  you  can,  the 
words  of  his  reply. 

Mr.  Cabpenteb.  Having  asked  this  witness  if  he  distinctly  recollects 
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receiviug  8ucb  alettor,  and  he  having  said  he  does  not,  the  question  in 
sabstance  now  is,  what  would  have  been  the  contents  of  it  if  he  had 
received  it  ? 

Mr.  Manager  MoMahon.  I  beg  your  pardon.  I  ask  hiui  now,  what 
is  his  best  recollection  as  to  having  received  such  a  letter. 

Mr.  CONKLING.  Let  him  answer  that. 

The  Pebsidbnt  pro  tempore.  The  witness  will  answer  that  question. 

Mr.  Manager  McMajion.  Of  course  prior  to  paying  the  money  to  Mrs. 
Belknap. 

The  Witness.  I  shall  have  to  make  something  of  an  explanation. 

Mr.  Manager  MoMahon.  Go  ahead. 

The  Witness.  When  the  remittance  came  from  Mr.  Evans — the  last 
half— 1  wrote  General  Belknap,  and  he  wrote  me  back  to  send  the 
money  to  his  wife,  No.  2222  G  street,  but  that  letter  miscarried.  I  did 
not  hear  from  him  for,  I  guess,  two  weeks,  perhaps  three,  I  do  not  re- 
member exactly,  and  I  wrote  him  again;  and  it  was  then,  I  think,  that 
he  told  me  to  go  and  see  his  wife  at  the  St  James  Hotel.  I  think  he 
wrote  me  that ;  and  while  she  was  in  New  York  the  missent  letter 
tamed  ap,  which  had  the  direction  in  it  that  I  have  stated,  to  send  this 
money  to  No.  2222  G  street. 

Q.  (By  Mr.  Manager  MoMahon.)  Are  these  letters  now  in  existence 
or  have  they  been  destroyed  f — A.  That  letter  I  gave  to  Mrs.  Belknap. 

Q.  Which  one  do  you  refer  to  now  !— A.  The  delayed  letter. 

Q.  What  became  of  the  other  which  came  to  yon,  the  last  one  t — ^A. 
That  I  destroyed,  no  doubt.  I  do  not  remember  positively  about  it;  but 
it  was  my  habit  to  do  so.  That  is  all  I  remember. 

Q.  About  what  time  of  the  year  1870  did  you  first  become  acquainted 
with  John  S.  Evans  t — A.  It  must  have  been  very  early  in  October. 

Q.  Have  you  any  points  or  memoranda  by  which  you  can  fix  the  exact 
time  f — A.  Nothing  nearer  than  the  date  of  the  contract. 

Q.  About  how  long  before  you  entered  into  the  contract  with  him  that 
you  refer  to  was  it  thiat  you  met  himf  How  many  days  before  f — A.  I 
cannot  say  positively — four,  five,  six,  or  seven  days,  probably. 

Q.  What  business  was  Mr.  Evans  pursuing  in  the  city  of  Washington 
when  yon  first  met  himt — A.  He  told  me  he  was  there  seeking 

Mr.  Carpenter.  That  will  not  do. 

Q.  ^By  Mr.  Manager  MgMahon.)  Where  did  Mr.  Evans  reside  in 
Washington  City  at  that  time  f — A.  I  think  he  told  me  he  resided—* 

Mr.  Carpenter.  No  matter  what  he  told  you.  We  object  to  any 
such  conversation. 

Q.  (By  Mr.  Manager  MoMahon.)  How  many  interviews  did  you  have 
with  him  before  you  made  the  contract  referred  to  T — A.  I  cannot  t^U 
you  positively ;  one  or  two,  possibly  three. 

Q.  Did  you  go  to  see  him  first,  or  did  he  go  to  see  you  ! — A.  I  went 
to  see  him,  I  think. 

Q.  How  came  you  to  go  to  see  him — by  whose  direction ! — A.  I  think 
Gteneral  Belknap^s  or  his  wife's,  and  I  think  it  was  the  general  himself 
who  told  me  he  was  in  the  city. 

Q.  What  else  did  the  general  say? — A.  This  refers  to  my  appointment 
as  post-trader  ! 

Q.  Yes,  sir. — A.  My  reply  would  not  include  the  first  conversation  f 

Q.  I  am  speaking  now  of  what  General  Belknap  said  to  you  that  led 
you  to  go  and  see  Evans. — A.  He  said  he  would  appoint  me  to  this  place, 
posttnuler  at  Fort  Sill,  I  think,  and  he  then  told  me  that  I  had  lietter 
go  and  see  Mr.  Evans;  that  he  was  in  the  city  and  an  applicant  tor  re- 
appointment; and  that  if*  I  was  to  run  the  i>08t  mjself  I  think  he  said  I 
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oaght  to  make  an  arrangement  with  him  to  bay  oat  his  stock  of  goods  and 
his  buildings,  because  it  would  not  be  fair  to  turn  him  out  of  his  position 
without  buying  out  his  stock  and  buildings;  it  would  ruin  him,  or  some- 
thing of  that  kind,  and  he  would  not  consent  to  it. 

Q.  You  went  to  see  Mr.  Evans  upon  that? — A.  I  did. 

Q.  Did  you  see  Mr.  Evans  and  make  an  arrangement  with  him  f — A. 
I  did. 

Q.  Who  gave  you  the  information  as  to  where  he  could  be  found  t — A. 
I  think  General  Belknap  himself.  He  might  hav  )  told  me  the  hotel,  or 
he  might  simply  have  said  he  was  in  the  city  and  I  searched  for  h'm;  I 
do  not  remember,  it  is  so  long  ago. 

Q.  [Handing  to  the  witness  the  agreement  of  October  8, 1870,  between 
himself  and  J.  S.  Evans,  heretofore  offered  in  evidence.]  Look  at  this 
before  I  sak  any  more  questions  and  see  if  this  is  the  agreement  you  mb- 
sequently  entered  into  with  Mr.  Evans.  l>o  yoa  recognize  your  signa- 
ture t — A.  Yes,  sir;  I  do. 

Q.  Did  Mr.  Evans  sign  that  paper  with  you  f ^-A.  He  did. 

Q.  This  agreement  if  as  reduced  to  writings  in  New  York  City.  State 
whether  it  was  agreed  to  before^t  was  reduced  to  writiDg;  and,  if  so, 
where  t  In  other  words,  whether  you  came  to  any  understanding  in 
Washington  before  you  went  to  New  York  City  f— A.  We  came  to  an 
understanding  as  to  Uie  amount  he  was  wilUng  to  pay,  if  I  would  allow 
him  to  hold  the  post  and  continue  the  business  at  Fort  Sill. 

Qi  In  that  connection,  without  further  questions,  give  as  all  that 
passed  between  you  and  Mr.  Evans  prior  to  the  eseeution  of  this  eon- 
tract 

Mr.  Gabpentbb.  That  we  object  to,  Mr.  President. 

Mr.  Manager  MgMahon.  We  have  no  objection  to  the  submission  of 
the  question  to  the  Senate  if  there  is  no  argument  to  be  made. 

The  President  pro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate. 

Mr.  Gabpenteb.  The  Senate,  of  course,  will  observe  that  this  calls 
for  a  conversation  between  the  witness  and  a  third  person,  not  iu  oar 
presence,  with  no  pretense  that  we  know  anything  about  it 

The  Pbestdent  pro  tempore.  The  question  is  on  the  admission  of 
the  interrogatory. 

The  question  was  decided  in  the  negative. 

The  Pbesident  pro  tempore.  The  objection  is  sustained. 

Q.  (By  Mr.  Manager  MgMahon.)  You  went  to  New  York  City  and 
entered  into  this  agreement? — A.  Yes,  sir. 

Q.  State  whether  after  you  came  to  an  understanding  with  Mr.  Evans 
in  Washington  City  you  went  to  see  the  Secretary  of  War  before  you 
went  to  New  York  City  t — A.  I  think  I  did. 

Q.  What  passed  between  you  and  him  at  that  time  !  What  did  you 
say  to  the  Secretary  of  War  and  what  did  he  saj^  to  yout — A.  I 
think  I  asked  him  if  he  would  appoint  Mr.  Evans  in  my  place  if  I  would 
withdraw  in  his  favor. 

Q.  What  did  he  say  ! — A.  I  think  he  assented. 

Q.  Did  you  then  go  to  New  York  f — A.  Yes,  sir. 

Q.  Did  you,  after  this  agreement  was  executed,  send  any  word  to  the 
Secretary  of  Wart — A.  There  seems  to  have  been  a  letter  read  here, 
but  I  had  forgotten  all  about  it. 

Q.  To  whom  was  Mr.  Evans's  commission  as  post-trader  sent  first  by 
the  Secretary  of  War,  or  AdjutantOeneral,  or  wherever  it  came  from? 
— A.  Well,  sir,  from  something  that  I  have  heard  here  I  should  have 
been  led  to  suppose  it  was  sent  to  me. 
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Mr.  Carpenter.  If  you  do  not  know,  say  so. 

The  Witness.  I  had  forgotten. 

Q.  (By  Mr.  Manager  MoMahon.)  After  this  agreement  was  executed 
between  yoa  and  Mr.  Evans,  state  bow  soon  you  received  any  money 
under  it. — A.  I  think  in  the  foHowing  month. 

Q.  Where  did  you  deposit  the  moneys  that  you  received  from  Evans ; 
in  what  bank  t — A.  In  the  National  Bank  of  Commerce,  I  think. 

Q.  Have  yon  the  bank-book  or  anything  to  show  the  date  at  which 
you  received  the  first  $3,000  from  Evans  t — A.  I  have  not. 

Q.  About  how  long  did  Evans  continue  to  pay  you  $12,000  a  year  or 
#3,000  a  quarter  f 

Mr.  Casfbntbr.  He  baa  not  stated  that  he  ever  paid  it 

Mr.  Manager  MoMahon.  The  agreement  shows  it. 

Mr.  Casprntbr.  Ton  have  not  offered  the  agreement  in  evidence. 

Mr.  Manager  MoMahon.  O,  yea;  it  has  been  offered  in  evidence  and 
read  on  a  previous  day.  (To  the  witness.)  How  long  was  it  that  you 
received  quarterly  from  Evans  $3,000  under  this  agreement  t— A.  I 
should  say  perhaps  eigliteen  months,  more  or  less ;  I  am  not  certain 
about  the  time. 

Q.  What  led  to  the  reduction  Arom  $12,000  a  year  to  $6,000  a  year  f— 
A.  It  was  mainly  the  complaints  of  Evans  and  his  partner,  Mr.  Fisher; 
and  the  publication  of  the  Tribune  article  may  have  had  son>ething  to 
do  with  it 

Q.  Do  you  refer  now  to  the  article  that  was  read  here  in  evidence  the 
other  day  as  from  the  New  York  Tribune  f — A.  Tee«  sir. 

Q.  After  that  article  appeared  in  the  New  York  Tribune^  what  con- 
versation passed  between  you  and  Oeneral  Belknap  in  regard  to  it  f 

Mr.  Carpsntbb.  Would  it  not  be  better  and  more  in  form  to  ask  bim 
if  there  ever  was  any  conversation,  and  then  to  ask  what  it  was  f 

Mr.  Manager  MgMahon.  It  seems  to  me  it  amounts  to  the  same 
thing. 

Mr.  Carpenter.  It  seems  to  me  it  does  not.  You  want  to  call  the 
witness's  attention  to  the  fact  that  there  was  one,  you  remind  him  of 
that,  and  then  you  put  your  other  questions.  I  would  rather  it  should 
come  in  the  other  order. 

Mr.  Manager  MoMahon.  I  do  not  think  I  can  accommodate  the  coun- 
sel in  so  small  a  matter  as  that. 

Mr.  Carpenter.  Go  ahead,  then. 

Q.  (ByMr.  Manager  MoMahon.)  What  conversation,  if  any — I  will  put 
that  in — passed  between  you  and  the  Secretary  of  War  in  regard  to  that 
New  York  Tribune  article  ? — A.  I  think  the  next  time  I  saw  him — but  how 
soon  after  it  was  I  cannot  say,  I  think  it  might  have  been  one  month, 
or  it  might  have  been  four — he  asked  me  if  I  had  a  contract  with  Evads, 
and  I  think  I  asked  him  who  he  thought  was  the  cause  of  the  articles 
appearing  in  the  Tribune,  who  was  the  instigator.  At  all  events  I  think 
he  told  me  who  he  thought  was ;  whether  in  reply  to  a  question  of  mine 
or  not,  I  am  not  certain. 

Q.  What  name  did  he  give  ? — A.  I  think  he  gave  the  name  of  General 
Hazen,  that  he  thought  be  was. 

Q.  Where  did  this  conversation  occur  t — A.  My  impression  is  that  it 
was  in  New  York. 

Q.  Do  yon  remember  the  business  that  brought  him  over  there  at  that 
time  f — A.  I  do  not  at  all. 

Q.  When  he  asked  you  whether  you  had  a  contract,  what  reply,  if  any, 
did  you  make  ? — A.  I  said  I  had. 
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Q.  Did  he  make  any  inquiry  as  to  the  terms  of  that  contract !— A.  Not 
that  I  remember.    I  think  not. 

Q.  What  farther  conversation  passed  between  you  and  him  in  regard 
to  that  contract  ? — A.  Kone  that  I  remember. 

Q.  Who  made  the  first  reference  to  the  Xew  York  Tribune  article!— 
A.  1  cannot  tell  you  positively. 

Q.  What  conversation,  if  any,  passed  between  you  in  regard  to  the 
continuance  of  this  contract  between  you  aud  Evans? — A.  Not  any  that 
I  remember. 

Q.  Have  you  stated  all  now  that  occurred  between  you  and  General 
Belknap  upon  that  occasion  when  you  state  that  he  asked  you  if  yoa  had 
a  contract  and  you  told  him  yon  had? — A.  It  was  this  conversation 
about  who  was  the  author  of  the  article  in  the  New  York  Tribune ! 

Q.  Yes,  sir. — A.  It  seems  to  me  that  I  said  something  to  him  that  I 
had  reduced  the  bonus  at  the  fort  from  $12,000  to  $6,001).  It  seems  to 
tne  I  said  something  of  that  kind. 

Q.  What  did  he  say  in  answer  to  that  ? — A.  I  do  not  remember  that 
he  said  anything.  I  would  not  swear  to  that  as  very  positive  recollec- 
tion, but  it  is  the  best  I  have. 

Q.  Why  did  you  communicate  that  fact  to  him  that  vou  had  reduced 
it  to  $6,000  ? 

Mr.  Oabpenteb.  He  is  not  positive  that  he  did. 

Mr.  Manager  MoMahon.    But  he  says  that  he  thinks  he  did.    (To  the 
witness.)    Why  did  you  communicate  that  fact  to  him? — ^A.  It  seemed 
to  be  a  natural  one  to  communicate. 
.  Q.  (By  Mr.  Manager  MgMahon.)    Why  f 

Mr.  Oabpenteb.  I  object  to  that  What  seemed  to  the  witness  to 
be  natural  to  do,  and  why  it  seemed  to  be  natural,  cannot  be  proper  tes- 
timony. 

Q.  (By  Mr.  Manager  MoMahon.)  Why  did  you  communicate  to  hiro 
the  fact  that  you  had  reduced  the  bonus  at  the  fort  from  $12,000  to 
$6,000? — A.  Because  I  had  been  sending  him  this  amount  of  money. 

Q.  Did  General  Belknap  know  where  these  moneys  came  from  that 
you  were  sending  to  him  ? 

Mr.  Gabpenteb.  I  object  to  that  question.  That  calls  for  a  conclu- 
sion, not  for  a  fact. 

Mr.  Manager  MgMahon.  It  is  a  square  fact,  I  think. 

Mr.  Cabpenteb.  I  do  not  think  it  is.  A  conclusion  may  be  drawn 
from  a  correspondence  running  through  years,  and  a  dozen  conversa- 
tions ;  but  it  is  a  conclusion  always.  If  you  ask  him  what  he  told  Gen- 
eral Belknap,  or  what  Belknap  ever  said  to  him,  that  calls  for  a  fact; 
but  to  ask  him  whether  he  must  have  known  such  a  thing  calls  for  con- 
clusion. 

Mr.  Manager  McMahon.  I  do  not  ask  whether  he  must  have  known. 

Mr.  Cabpenteb.  You  may  ask  whether  he  knew  it. 

Mr.  Manager  MoMahon.  I  insist  on  the  question.  Did  General  Bel- 
knap at  this  time  know  where  this  money  was  coming  from  that  was 
being  paid  to  him  ? 

The  Pbesident  pro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate,  Shall  this  interrogatory  be  admitted  ? 

The  question  was  decided  in  the  affirmative. 

Mr.  Manager  MoMahon.  Answer  the  question,  Mr.  Marsh. 

The  question  was  read  by  the  Official  Keporter  from  his  short-hand 
notes,  as  follows : 

Q.  Did  GeDeral  Belknap  at  this  time  know  whore  tlic  money  was  coming  from  that  wis 
being  paid  to  him  ? 
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A.  I  should  say  that  I  presame  he  did. 

Q.  (By  Mr.  Manager  MgMahon.)  Had  you  had  at  that  time  any  busi- 
Dess  transactions  with  him  whatever,  except  the  Fort  SiU  matter  f — A. 
No,  sir. 

Mr.  Oabpenteb.  Yon  have  not  shown  any  transaction  between  him 
and  General  Belknap. 

Mr.  Manager  MoMahon.  We  have  shown  that  this  witness  sent  one- 
half  the  Fort  Sill  money  to  General  Belknap.    That  is  a  transaction. 

Mr.  Cabpenteb.  (to  ahead. 

Q.  (By  Mr.  Manager  MgMahon.)  What  is  your  answer  to  the  ques- 
tion,  whether  yon  ever  had  any  other  bosiness  transactions  or  money 
transactions  with  General  Belknap,  except  this  Fort  Sill  or  Southwest 
matter  f — ^A.  I  never  had,  to  my  recollection. 

Q.  Where  did  all  the  money  come  from  that  yon  sent  by  express  or 
certificate,  or  that  you  delivered  to  General  Belknap  f  From  what 
scarce  did  it  come? — A.  It  came  from  John  S.  Evans  &  Go. 

Q.  What  connection  had  it  with  this  contract  which  we  have  offered 
in  evidence  t — A.  It  was  in  fnltillment  of  the  terms  of  the  contract. 

Q.  State  now  whether,  np  to  the  1st  of  March,  1876,  yon  had  deliv- 
ered to  Mr.  Belknap,  or  sent  to  him,  the  half  of  all  the  money  that  you 
received  from  John  S.  Evans  on  account  of  this  Fort  Sill  transaction  7 — 
A.  I  had,  either  to  him  or  one  or  both  of  his  wives. 

Q.  Upon  how  many  occasions  did  you  deliver  money  to  his  wife  or 
wives  f — ^A.  I  sent  the  first  money  that  came  to  me  from  the  fort,  the 
half  of  it,  to  his  first  wife,  now  deceased. 

Q.  When  was  the  second  time ! — A.  That  was  in  December,  1875, 
aboot  Christmas. 

Q.  Then  they  were  the  first  and  last  payments  f— A.  Yes,  sir. 

Q.  Did  you  make  any  other  payment,  or  deliveries,  or  shipments, 
except  the  first  and  last,  to  his  wives  f — A.  Not  that  I  remember. 

Q.  How  did  you  send  the  first  shipment,  and  about  what  time,  to  the 
Mrs.  Belknap  now  dead? — A.  It  was  in  November,  1870.  I  sent  it 
to  her  by  express. 

Q.  You  have  stated  that  yocf  never  sent  money  by  express  except 
upon  order.  Who  directed  yo«  to  send  that  jnoney  by  express  to  Mrs. 
Belknap  f — A.  I  do  not  think  any  one  did. 

Q.  How  soon  did  you  send  it  after  you  received  it  ? — A.  I  shonld  say 
very  soon ;  but  I  do  not  remember  positively. 

Q.  Did  you  send  it  by  the  same  express  company  that  you  have 
spoken  about,  Adams  Express  t— A.  I  am  not  positive,  it  isHO  long  ago. 
May  I  be  allowed  to  explain  f 

Mr.  Manager  MoMahon.  Yes,  sir. 

A.  According  to  the  express  company's  books 

Mr.  Cabpenteb.  Never  mind  that. 

Mr.  Manager  MgMahon.  The  witness  has  a  right  to  make  the  expla- 
nation. 

A.  According  to  the  express  company's  books,  as  produced  here,  the 
first  remittance  was  sent  to  General  Belknap.  I  have  a  very  clear  recol- 
lection that  I  sent  the  money  to  her. 

Mr.  Cabpenteb.  Probably  it  is  a  mistake  in  the  entry  in  the  book. 

A.  I  do  not  know  that  it  was.  If  I  was  called  upon  to  explain  it  I 
should  say  that  inside  of  the  package  addressed  to  him  was  another 
sealed  package  addressed  to  her  with  the  money  in  it.  I  am  sure  I  sent 
the  money  to  her. 

Q.  (By  Mr.  Manager  l^fcMAnON.)  Do  yon  remember  the  day  that  the 
second  Mrs.  Belknap  died  ! — A.  It  was  very  iat«^  in  Dtv^ember. 
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Q.  The  30tb  or  Slst  of  December,  was  it  not  ? — A.  About  that  date. 

Q.  Do  you  not  remember  that  on  New  Year's  Day  there  was  no  ob- 
servance of  the  day  here  on  account  of  her  death  !  I  refer  to  that  to 
fix  the  time. — A.  I  do  not  remember  that  fact. 

Q.  It  was  about  the  last  day  of  December^  1870  f — A.  Yes,  sir. 

Q.  How  many  children  had  General  Belknap  ! — A.  By  this  wife,  one. 

Mr.  Black.  Do  you  want  to  know  about  the  rest  f 

Mr.  Manager  MgMahon.  No  ;  that  is  all  I  waat.  fTo  Uie  witness.) 
He  had  one  child.  How  old  was  it  at  the  time  its  notW  died  t — A.  I 
cannot  tell  you.    It  was  very  young. 

Q.  (By  Mr.  Manager  McMahon.)  How  soon  after  the  death  of  the 
mother  did  the  child  die  f — ^A.  I  should  say  the  fbllawing  summer. 

Q.  That  would  be  in  1871 T — A.  Yes,  sir.  I  am  not  positive  about 
that  date. 

Q.  Have  you  any  reooliectkni  about  the  time  that  General  Belknap 
married  his  present  wifef — A.  No,  sir ;  not  positively. 

Q.  In  making  your  l^)plieation  fbr  appointment  as  post^trader  you 
iled  a  recommendation— 

Mr.  Gabpsnteb.  Will  not  the  manager  ask  him  whether  he  ever  did 
make  an  application  and  how  he  did  make  it  f 

Mr.  Manager  McMahon.  That  has  been  proved  already. 

Mr.  Gabpenteb.  Then  do  not  state  it  again. 

Mr.  Manager  MoMahon.  I  am  simply  coming  to  the  question.  (To 
the  witness.)  You  filed  a  recommendation.  State  whether  you  niade 
any  application  to  Senator  Sherman  for  a  reoommendation. — A.  I  did 
not  personally. 

Q.  Did  you  ever  file  any  recommendation  from  Senator  Shorman  f — 
A.  I  do  not  remember. 

Q.  You  filed  one,  I  believe  the  reconl  shows,  from  Job  Stevenson  t — 
A.  Yes,  sir ;  but  I  had  forgotten  it. 

Mr.  Gabpenteb,  (to  Mr.  Mani^per  McMahon.)  Will  you  ask  the  wit- 
ness who  this  Job  Stevenson  is  f 

Q.  (By  Mr.  Manager  McMahon.)  Who  was  Hon.  Job  E.  Stevenson  f — 
A.  A  member  of  Gongress — a  member  of  the  House  from  Gincinnati. 
I  do  not  know  whetiier  he  .was  in  the  House  at  that  time. 

Q.  He  had  been  a  member f*— A.  He  had  been  a  member;  whether  he 
was  at  that  time  or  not  I  am  not  certain. 

Mr.  Manager  McMahon.  That  is  ali,  for  the  present,  I  believe.  We 
are  through  with  the  direct  examination. 

Mr.  Gabpentbb.  If  the  court  please,  with  the  permission  of  the  man- 
agers, at  this  point  I  will  ask  the  court  for  an  attachment  against  Mr. 
Evans.  He  has  been  subpoenaed,  as  the  record  shows,  and  I  believe 
has  not  answered  to  his  name  at  all.  He  is  an  important  witness  for 
this  defense,  and  we  ask  that  an  attachment  may  issue  now  and  be  put 
in  the  hands  of  the  Sergeant-at-Arms  before  the  next  train  leaves  for 
New  York. 

Mr.  Manager  McMahon.  I  simply  desire  to  state  in  that  connection 
that  Mr.  Evans  is  an  important  witness  for  the  prosecution,  and  has 
been  subpcenaed  and  ordered  here  by  telegraph  on  several  oecasions, 
and  that  an  attachment  would  have  been  issued  by  the  Government  for 
him  if  we  had  not  the  information  that  he  had  sitarted  on  the  4th  of 
July  to  be  here. 

Mr.  Black.  Where  from  f 

Mr.  Manager  McMahon.  From  Fort  Sill,  our  dispatch  says. 

The  Pbesident  pro  tempore.  Is  there  objection  to  issuing  the  attach- 
ment f 
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Mr.  Manager  Jenkb.    None.    We  want  it. 

Mr.  Manager  MoMahon.  We  make  no  objection  to  tbe  issuing  of  the 
attachment,  provided  the  proper  foandation  in  laid.  We  do  not  wish 
to  be  held  responsible  for  it. 

Mr.  Cakpentsb.  The  return  of  the  Sergeant-at-Arms  shows  that  he 
was  snbpcenaed. 

Mr.  Manager  MgMahon.  Bj  telegraph.  I  do  not  know  whether  that 
would  be  held  sufficient. 

Mr.  CABPBirrBB.  He  is  on  the  list  of  witnesses  which  Mr.  Belknap 
asked  to  have  subpceuaed. 

Mr.  Shbbman.  I  ask  for  the  reading  of  the  return  of  the  officer  who 
made  the  service. 

Mr.  Carpenter.  The  subpoena  was  denied  to  Mr.  Belknap  on  the 
ground  that  Evans  had  already  been  subpcenaed  by  the  Government 

Mr.  Manage  MoMahon.  And  the  Government  in  good  faith  has  aub- 
pcenaed  him  and  desires  his  attendance. 

The  PBBsmsNT  t^o  tempore.  The  Secretary  will  report  the  return. 

The  Chief  Clerk.  The  return  to  the  subpoena  to  John  S.  Evans, 
made  by  the  Sergeant-at'Arms,  is  in  the  following  words : 

Washington,  D.  C,  July  1, 1876. 

I  made  service  of  the  withio  subpoeos,  telegraphing  the  fame  to  the  within-named  John 
S.  Evans,  at  Fort  Sill,  Indian  Territorv,  on  the  evening  of  the  22d  day  of  Jnne,  1976. 

JOHN  R.  FRENCH, 
Sergemmt-at-Arms,  VmUd  Stmies  SemUe. 

Mr.  Manager  MgMahon.  I  will  state  in  addition  that  I  have  seen  a 
dispatch  in  the  Sergeant-at-Arms's  room  from  John  S.  Evans  acknowl- 
edging the  receipt  of  this  subpcena. 

Mr.  Carpenter.  On  that  we  ask  for  an  attachment. 

The  President  pro  tempore.  The  counsel  asks  for  an  attachment. 
Shall  it  be  granted  f    The  Chair  hears  no  objection.    It  is  so  ordered. 

Mr.  Carpenter.  We  want  it  placed  in  the  hands  of  the  8ergeant-at- 
Arms  at  once. 

The  Frbsidbnt  pro  tempore.  It  will  be. 

Mr.  Edmunds.  May  I  inquire  of  the  Chair  whether  there  was  proof 
that  Evans  had  been  served  f 

The  PREsroBNT  pro  tempore.  It  was  stated  that  there  was  an  acknowl- 
edgment of  his  service  by  telegraph. 

5lr,  Edmunds.  I  move  to  reconsider  that  order. 

The  President  pro  tempore.  The  question  is  on  the  motion  to  recon- 
sider. 

The  motion  to  reconsider  was  agreed  to. 

The  President  pro  tempore.  The  question  now  is  on  ordering  the  at- 
tachment. 

Mr.  Edmunds.  1  should  like  to  have  the  proof  of  service  read. 

The  President  pro  tempore.  It  has  been  read.  The  Secretary  will 
read  it  again. 

Mr.  Merrimon.  I  ask  counsel  to  state  the  ground  on  which  they  base 
their  motion  for  this  attachment. 

Mr.  Carpenter.  Mr.  President,  I  will  state  the  foots  of  the  case  as  I 
understand  them.  Mr.  Evans  is  regarded  by  us  as  one  of  the  most  ma- 
terial witnesses  for  the  defense.  He  was  on  the  original  list  furnished 
by  us  to  the  Secretary  upon  which  subpoenas  were  oMered  by  this  court 
to  issue.  The  proper  authorities — I  do  not  remember  whether  the  Sec- 
retary or  the  Sergeant-at-Arms— declined  to  summon  him  for  us  ;  at  all 
events,  the  witnesses  who  had  been  subpoenaed  by  the  Government  were 
not  subpoenaed  as  for  the  defendant,  of  course  to  save  the  expense  of  a 
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double  subpoena,  which  was  unnecessary ;  but  our  request  was  for  a  sub- 
poena for  him  to  bring  him  here  on  the  6th  of  July.  The  subpoena  that 
was  issued  was  a  telegraphic  subpoena  or  a  subpoena  telegraphed  over 
the  wires  to  him,  which  he  acknowledges  the  receipt  and  service  of  by 
telegraph.  I  understand  that  that  is  the  way  in  which  all  the  witnesses 
at  this  trial  have  been  subpoenaed.  I  want  to  state  in  that  connection 
that  unless  Mr.  Evans  is  here  when  the  case  closes  on  the  part  of  the 
prosecution  we  shall  be  driven  to  appeal  to  the  court  to  delay  the  trial 
till  he  can  be  here.  For  the  purpose  of  avoiding  that  motion,  which  we 
shall  be  compelled  to  make,  I  interrupted  the  managers,  with  their  con- 
sent, as  soon  as  I  learned  the  fact  that  he  was  not  here,  to  make  this 
motion,  so  that  no  time  may  be  lost  by  our  neglect.  We  understand 
that  he  is  to-day  at  Fort  Sill. 

Mr.  Edmunds.  I  ask  that  the  return  of  the  Sergeant-at-Arms  on  the 
subpoena  that  contains  the  name  of  Evans  be  read,  that  we  may  see 
what  is  the  of&cial  proof. 

The  President  j>ro  tempore.  The  Chair  so  understood,  and  it  has  been 
sent  for. 

Meantime  may  I  inquire  whether  the  counsel  is  right  in  saying  that 
the  service  of  all  subpoenas  for  this  trial  on  witnesses  at  a  distance  ha§ 
been  made  by  telegraph  ? 

Mr.  Gabpenteb.  I  understand  so. 

The  Pbesident  pro  tempore.  !Not  all,  the  Chair  is  informed  by  the 
Sergean  t-at- Arm  s. 

Mr.  Manager  Lapham.  In  no  case,  as  I  understand,  except  by  a  pre- 
vious arrangement  with  the  witnesses  who  have  been  here  before  one  of 
the  committees. 

Mr.  CoNKLiNG.  Had  this  man  been  here. 

Mr.  Manager  Lapham.  Yes,  sir. 

Mr.  OoNKLiNG.  So  that  you  had  his  consent? 

Mr.  Manager  Lapham.  I  am  not  certain  as  to  that. 

Mr.  Stevenson.  Mr.  President,  what  has  become  of  the  subpoena  f 

The  Pbesident  pro  tempore.  It  is  in  the  hands  of  one  of  the  clerks, 
and  has  been  sent  for.  It  was  sent  out  to  have  the  attachment  made 
out.    It  will  be  here  as  soon  as  he  can  be  reached. 

Mr.  Stevenson.  I  should  like  to  inquire  of  the  managers  or  counsel 
for  the  defense  if  there  is  any  law  to  summon  a  witness  by  telegraph. 
I  am  not  aware  of  any. 

Mr.  Manager  McMahon.  Mr.  President,  did  I  understand  the  Senator 
as  making  the  inquiry  of  me  or  of  the  counsel  ? 

Mr.  Stevenson.  I  a«k  the  question  of  either  side.  I  understood  the 
witnesses  to  have  been  summoned  by  telegraph.  I  want  to  know  whether 
that  was  a  legal  summons  or  not. 

Mr.  Manager  McMahon.  I  would  state  to  the  honorable  Senator  that 
the  Government  stands  in  a  different  position  probably  in  this  casefroiJi 
the  defendant^. 

Mr.  Stevenson.  I  was  only  speaking  as  to  this  gentleman. 

Mr.  Manager  McMahon.  This  gentleman  is  in  the  category  of  all  the 
other  of  the  Government  witnesses,  except  some  few  about  the  city. 
They  had  all  been  regularly  subpoenaed  before  House  committees  an^ 
had  testified  before  House  committees  and  were  not  finally  dischargea 
by  the  House  committees,  but  ordered  to  go  until  further  notifies  ^2 
telegraph ;  but  of  course  that  confers  no  i)ower  upon  the  Senate  otne 
than  it  may  have 

Mr.  CoNKLiNG.  And  this  is  one  of  those  witnesses  I 

Mr.  ^lanagor  McMahon.  Yes,  sir. 
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The  Pbesidemt  pro  tempore.  The  Chair  is  informed  and  will  state  that 
in  all  cases  where  telegraphic  service  occurred  the  parties  responded  to 
the  service  by  dispatch. 

Mr.  Edmunds.  We  want  to  see  the  papers.  We  want  the  return  of 
the  Sergeant-at-Arms. 

The  President  pro  tempore.  A  messenger  has  been  dispatched  for 
the  paper. 

Mr.  Edmunds.  Cannot  the  trial  go  on  in  the  mean  time  ? 

The  Pbesident  pro  tempore.  That  is  left  to  the  parties. 

Mr.  Sherman.  The  reporter  can  read  the  return. 

Mr.  Carpenter.  The  reporter  has  the  return  in  his  minutes. 

Mr.  Stbyenson.  I  do  not  know  that  a  service  by  dispatch  would 
authorize  an  attachment. 

Mr.  Logan.  I  wish  to  make  an  inquiry.  A  few  days  ago  a  request 
was  made  for  an  attachment  to  issue  against  certain  witnesses.  I  should 
like  to  know  if  that  attachment  was  issued. 

The  President  pro  tempore.  The  application  was  withdrawn.  No 
such  order  was  made. 

Mr.  Manager  Jenks.  I  ask  unanimous  consent  to  make  a  request  that 
the  attachment  shall  be  issued,  and  then  when  the  witness  comes  in  if 
he  were  not  regularly  served  it  can  be  found  out  by  inquiring  of  him 
upon  oath,  and  of  course  there  would  be  no  penalty,  in  pursuance  of  that 
attachment,  inflicted.  The  process  of  attachment  is  only  a  means  of 
bringing  him  in,  and  it  would  only  amount  in  substance  to  a  subpcena 
to  appear  forthwith,  as  in  many  cases  we  do  have  subpoenas  issued  to 
appear  forthwith  and  bring  in  the  witness  then  and  there.  Now,  in  lien 
of  that,  as  he  has  been  served  by  subpcena  over  the  wires  and  as  he  has 
acknowledged  that  fact,  if  he  be  brought  here  upon  an  attachment  and 
it  does  not  appear  that  he  has  been  subpcenaed  and  had  full  notice,  let 
it  have  the  effect  only  oi  a  subpcena  to  appear  forthwith ;  and  in  the 
event  of  his  saying  that  he  bad  notice  and  opportunity  to  appear  and 
disregarded  it,  then  he  ought  to  be  punished. 

Mr.  CoNKLiNO.  The  question  I  suggest  is  one  of  power.  Have  we 
power  to  attach  a  witness  who  has  not  been  subpoenaed  legally  T  By 
*^  legally  "  I  mean  as  the  law  says  he  shall  be. 

Mr.  Manager  Jenks.  I  should  say  yon  have  not  power  to  attach  in 
the  sense  of  punishment ;  but  you  have  power  to  bring  in ;  and  the 
question  as  to  whether  that  power  has  been  rightly  exercised  may  be 
determined  by  proof  afterward.  Then  yon  can  prove  that  yon  have 
issued  your  process  and  that  you  had  power  to  issne  it. 

Mr.  BdmundS.  Have  we  the  power  to  deprive  witness  of  his  liberty 
all  the  way  from  Fort  Sill  here  if  he  has  not  committed  any  offense  f 

Mr.  Manager  Jenks.  It  would  only  have  the  effect  of  a  subpoena  that^ 
he  appear  forthwith  ia  that  event.  It  is  purely  discretionary  to  punish' 
or  not  punish. 

Mr.  Black.  The  attachment  is  an  order  to  arrest  him,  is  it  not,  Mr. 
Jenks,  and  bring  him  here  t 

Mr.  Manager  Jenks.  That  was  the  ordinary  process  to  bring  in  a 
suitor  at  the  common  law ;  but  there  was  no  special  harm  done :  it  was 
merely  to  bring  him  into  court.  This  is  only  as  a  matter  of  aefense ; 
the  application  comes  from  your  own  side. 

Mr.  Black.  From  our  side  t 

Mr.  Manager  Jenks.  From  you. 

Mr.  Edmunds.  I  move  that  this  subject  be  laid  on  the  table  for  the 
time  being. 

The  President  pro  tempore.  The  return  has  been  read  by  the  Seore- 
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tary ;  and  the  reporter  cau  read  it  from  his  notes  of  what  the  Secretary 
read. 

Mr.  Edmunds.  We  shall  get  it  presently.  I  move  to  lay  the  subject 
on  the  table. 

The  motion  was  agreed  to. 

Mr.  Cabpenteb.  Mr.  President,  I  do  not  know,  after  the  thing  is  laid 
on  the  table,  whether  we  shall  have  any  rights  over  it  again  or  not.  We 
desire  to  state  that  if  Mr.  Evans  is  not  here  when  the  prosecution  close 
their  case,  we  shall  be  compelled  to  move  for  an  adjonrnment  until  such 
time  as  he  can  be  produced. 

The  Pbbsident  pro  tempore.  The  service  is  here  now. 

Mr.  GoNKLiNG.  Let  us  hear  it  read. 

The  Pbesident  pro  tempore.  Is  there  objection  to  having  the  return 
read  f    The  Chair  hears  none,  and  it  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Washington,  July  I,  1876. 

I  made  ftervice  of  the  witbin  subpoena,  telegraphing  the  same  to  the  within-named  John 
S.  Evans  at  Fort  Sill,  Indian  Territory,  on  the  evening  of  the  22d  day  of  Jane,  1876. 

JOHN  B.  FBENCn, 
Sergeant'Ot-ArmSf  United  States  Senate. 

Mr.  Edmunds.  That  is  no  service  in  point  of  law. 

Mr.  Cabpenteb.  We  have  done  everything  in  onr  pow^r  about  that 
man.  |We  have  fnrnished  his  name  as  a  witness,  and  the  coart  has  or- 
dered him  to  be  subpoenaed. 

Mr.  Edmunds.  It  is  not  your  fault. 

Mr.  CoNKLiNa.  I  do  not  see  that  the  counsel  could  do  anything  more. 

Mr.  Manager  HoAB.  I  suppose  he  will  be  here;  but  I  do  not  Uiinkit 
unreasonable  to  require  the  counsel  to  reduce  to  writing  what  they  pro- 
pose to  prove  by  him. 

Mr.  Edmunds.  I  ask  unanimous  consent  io  move  that  a  subpc&na 
issue  for  John  S.  Evans,  commanding  him  to  appear  forthwith. 

The  Pbesident  pro  tempore.  The  Senator  from  Vermont  moves  that 
a  subpoena  be  issued,  commanding  Mr.  Evans  to  appear  here  forthwith. 

The  motion  was  agreed  to. 

The  Pbesident  pro  tempore.  The  order  will  be  executed. 

Mr.  Edmunds.  Now  let  us  see  if  we  cannot  get  that  process  served 
according  to  law. 

Mr.  Manager  MoMahon.  I  would  prefer  that  the  subpoena  issue  upon 
behalf  of  the  defendant,  because  I  wish  any  application  for  continuance 
to  be  based  upon  their  own  ground,  not  upon  ours. 

Mr.  Edmunds.  We  are  executing  our  own  order. 

The  Pbesident  pro  tempore.  The  direct  examination  of  the  witness 
Marsh  has  been  concluded.  The  counsel  will  proceed  with  the  cross- 
examination. 

Mr.  Cabpenteb.  Mr.  President,  the  examination  of  this  witness  has 
been  rather  peculiar.  He  has  been  escorted  around  the  case  two  or 
three  times.  He  has  at  times  been  brought  very  near  the  border  of  it : 
but  whether  he  has  passed  over  the  limit  into  anything  that  is  material 
and  whether  he  has  testified  to  anything  that  we  n^d  controvert  in 
many  particulars  must  depend  upon  a  most  critical  examination  of  the 
precise  words  which  the  manager  and  the  witness,  who  have  understood 
each  other  so  well,  have  employed.  I  therefore  ask  (and  the  court  will 
see  that  it  is  not  at  all  for  delay,  but  only  for  the  purpose  of  having  an 
opportunity  to  examine  his  testimony  in  print  to-morrow)  that  we  may 
be  permitted  to  waive  this  afternoon  the  cross-examination  of  this  wit- 
ness and  take  it  up  to-morrow  or  at  some  subsequent  stage  of  the  trial. 
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The  President  pro  tempore.  Is  there  objection  to  this  course  being 
pursued  ?    The  Ohair  hears  none. 

Mr.  Manager  MoMahon.  Mr.  Marsh,  before  you  leave  the  stand  I  want 
to  ask  one  question  which  I  had  really  forgotten.  (To  Mr.  Oarpenter.) 
You  have  no  objection  to  making  the  case  complete  for  you,  of  course  t 

Mr.  Cabfentbr.  Certainly  not. 

Caleb  P.  Marsh's  examination  continued. 

By  Mr.  Manager  MoMahon  : 

Q.  When  Mr.  Evans  wanted  any  favors  or  applications  made  to  the 
War  Department,  state,  if  you  have  any  knowledge,  whether  he  made 
application  to  you  or  directly  to  the  Secretary  of  War. 

Mr.  Carpenter.  When  he  made  application  f  There  is  no  proof  he 
ever  did  make  application. 

The  Witness.  He  has  made  application  to  me. 

Q.  (By  Mr.  Manager  MgMahon.)  What  did  you  do  with  those  appli- 
cations 1 — ^A.  It  was  my  habit  to  forward  them  to  the  Secretary  of  War. 

Q.  What  would  the  Secretary  of  War  do  with  his  answer  to  the  re- 
quests or  applications  t — A.  I  do  not  know,  I  am  sure.  Bepeat  the  ques- 
tion, please. 

Q.  After  yon  had  forwarded  these  applications  orrequestsof  Mr.  Evans 
to  the  Secretary  of  War,  what  notice,  and  how,  would  be  taken  of  them 
by  the  Secretary  of  War  t — A.  That  was  usually  the  last  I  would  hear  of 
them. 

Q.  State  whether  upon  any  occasion  the  request  was  transmitted  back 
through  you. — A.  I  do  not  remember  any. 

Q.  Do  you  remember  anything  about  any  complaints  being  made  at 
any  time  about  the  selling  of  spirituous  liquors  by  Evans  or  the  intro- 
doction  of  them  into  the  Indian  Territory  f — A.  I  do  not  now  remember. 

Q.  Have  you  any  recollection  of  being  consulted  by  the  Secretary  of 
War  upon  that  question  at  any  time  f — A.  I  do  not  remember. 

W£Li:.LA.M  B.  Hazen  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  General,  you  are  in  the  Army  ! — Answer.  I  am. 

Q.  In  what  position  t — A.  I  am  colonel  of  the  Sixth  Infiantry  and  a 
brevet  major-general. 

Q.  How  long  have  yOn  been  colonel  of  that  regiment  ? — A.  Since  1868. 
'  Q.  In  1870  where  was  it  stationed  ! — A.  In  1870  my  regiment  was  sta- 
tioned in  the  Indian  Territory. 

Q.  Was  Fort  Sill  within  your  lines  ! — A.  It  was  in  my  command  but 
a  small  portion  of  the  time ;  but  four  companies  of  my  regiment  were 
stationed  there. 

Q.  How  long  were  four  companies  of  your  command  stationed  there, 
and  during  what  period  of  time  f — A.  They  went  there  in  the  spring  of 
1868,  and  I  think  they  remained  there  for  two  or  three  years ;  I  do  not 
remember  precisely. 

Q.  Where  were  you  stationed  in,  say,  February ,  1872  f — ^A.  I  was  sta- 
tioned at  Fort  Hays,  Kansas. 

Q.  Were  any  of  your  troops  at  that  time  at  Fort  Sillf — A.  I  think 
they  were.    They  were  or  had  just  been  removed  firom  there. 

Q.  Have  you  been  personally  to  Fort  Sill  f — A.  I  have  been. 

Q.  Have  you  ever  seen  the  contract  between  John  S.  Evans  and 
Marsh  t — A.  I  never  have. 

Q.  Were  you  at  Fort  Sill  at  any  time  between,  say,  July  1, 1870,  and 
February  17, 1872  !— A.  No. 
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Q,  Was  Fort  Sill  uoder  your  command,  do  you  say  ? — A.  Fort  Sill 
was  under  my  command  for  a  very  short  time,  in  1869  or  in  1870 ;  per- 
haps it  was  in  1870. 

Q.  What  time  of  1870 1 — A.  It  was  the  latter  part  of  1870,  and  proba- 
bly the  first  part  of  1871. 

Q.  Was  your  attention  called  at  any  time  to  the  post-tradership  at 
Fort  Sill!— A.  It  was. 

Q.  By  whom  t — A,  By  a  great  many  officers  of  my  own  regiment  and 
of  the  Tenth  Cavalry,  but  particularly  by  Lieutenant  Piatt  of  the  Tenth 
Cavalry ;  and  also  I  would  say  by  Mr.  Fisher,  one  of  the  members  of 
the  firm  of  Evans  &  Fisher. 

Q.  Was  your  attention  called  to  it  officially  as  an  officer  of  the  Army  !— 
A.  As  an  officer  of  *the  Army. 

Q.  Did  you  communicate  these  facts,  directly  or  indirectly,  to  the  Mili- 
tary Committee  of  the  House  f — A.  I  did. 

Mr.  Cabpbnteb.  One  moment.  We  object  to  that  We  understand 
that  the  method  of  communication  in  the  Army  is  not  throagh  Con- 
gress. 

Mr.  Manager  MoMahon.  We  shall  find  out  about  that. 

Mr.  Cabpenteb.  We  object  to  this  question. 

The  Pbesident  pro  tempore.  Do  the  managers  insist  upon  it  t 

Mr.  Manager  MgMahon.  I  will  withdraw  it  for  the  present. 

The  Pbbsident  j^ro  tempore.  The  question  is  withdrawn. 

Q.  (By  Mr.  Manager  MgMahon.)  Did  you  come  on  to  Washington 
City  in  February,  1872  !— A.  I  did. 

Q.  State,  if  you  know,  who  furnished  the  information  upon  which  the 
'Sew  York  Tribune  article  was  published. 

Mr.  Oabpenteb.  That  we  object  to.  What  can  be  the  object  of  that 
testimony  t 

Mr.  Manager  McMahon.  Of  course  the  gentleman  has  the  right  to 
require  me  to  state  the  object,  and  I  will  state  it.  From  our  own  stand- 
point, assuming  the  testimony  which  we  have  already  given  to  be  cor- 
rect, which  we  have  a  right  to  do,  we  have  heretofore  proven  that  the 
ai*ticle  in  the  New  York  Tribune  was  brought  to  the  knowledge  of  Gren- 
eral  Belknap.  We  have  to-day  proven  that  General  Belknap  had  ascer- 
tained that  the  authority  for  those  charges  was  General  Hazen,  who 
had  Fort  Sill  within  his  lines  and  who  had  troops  stationed  there.  We 
have  had  from  another  source  that  General  Belknap  was  exceedingly 
indignant  because  these  facts  had  been  reported  either  to  the  Military 
Committee  or  to  the  newspapers.  [Mr.  Carpenter  shook  bis  head.]  I 
beg  your  pardon,  gentlemen.  ShaKing  of  the  head  will  not  wipe  out 
the  record.  The  record  shows  that  General  Belknap  was  very  indig- 
nant because  General  Hazen  had  represented  the  facts  to  the  Military 
Committee  instead  of  representing  the  facts  to  him. 

Mr.  Cabpenteb.  That  is  right,  but  that  is  not  the  way  you  stated 
it  before. 

Mr.  Manager  MgMahon.  That  is  my  statement,  that  he  was  indig- 
nant because  General  Hazen  had  represented  it  to  a  committee  instead  of 
to  him.  Now  this  is  the  inference  we  want  to  draw  from  it:  There  is  no 
libel  in  the  New  York  Tribune  article  upon  Secretary  Belknap ;  on  the 
contrary,  if  you  will  read  that  article  you  will  And  that  it  expressly 
excludes  the  Secretary  from  participation  in  this  matter,  and  says 
that  he  knows  nothing  about  it.  It  is  no  libel  upon  him  in  a  news- 
paper, which  is  a  subject  upon  which  my  friend  is  so  sensitive,  and  upon 
which  the  counsel  made  the  point,  and  very  properly,  that  a  man  shoald 
not  every  time  run  and  see  the  author  of  a  newspaper  article ;  hot  here 
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sure  charges  put  in  this  article,  coming  from  an  officer  whose  name  is  not 
given,  bat  then  at  the  bottom  of  it  is  stated  that  these  charges  are  made 
on  the  anthority  of  a  high  officer  ander  the  Government  in  the  Army. 
Here  is  the  Secretary  of  War  not  charged,  not  implicated,  no  libel  pat 
opon  his  character,  no  stain  apon  him,  bat  a  grievance,  a  monstroas 
grievance  is  called  to  his  attention^  one  that  demanded  the  immediate 
arm  of  the  Oovernment  to  remedy  if  it  were  trae.  While  I  sabmit  to 
the  decision  that  was  made  a  while  ago  in  regard  to  the  testimony  of 
Mr.  Whitelaw  Beid,  and  did  not  propose  to  argae  it  at  that  time,  I  say 
that  it  is  the  very  highest  kind  of  testimony  apon  a  qaestion  like  this, 
that  when  these  charges  are  made  in  a  pablic  newspaper,  not  against 
this  gentleman  who  is  apon  trial,  bat  against  certain  other  individaals, 
and  pablic  attention  is  called  to  them,  an  extract  from  a  letter  qaoted 
with  qaotation  marks,  to  indicate  that  it  is  an  extract,  from  an  officer  at 
that  point,  and  then  that  is  fathered  by  a  leading  officer  in  the  Army — 
I  say  we  have  a  right  to  show,  as  we  propose  now  to  show,  that  instead 
of  hanting  ap  whether  these  things  are  trae  or  not,  instead  of  endeavor- 
ing as  an  officer  of  the  Army  to  correct  these  evils,  he  cloaks  them,  does 
not  inqnire  even  when  he  knows  the  officer  who  is  the  anthority  for  this 
statement,  or  the  officer  commanding  this  particalar  post.  He  shats 
his  eye  to  the  transaction  and  goes  nowhere  for  information.  He  goes 
neither  to  Mr.  Smalley,  who  wrote  the  article,  nor  to  Mr.  Beid,  who  pnb- 
lished  it,  nor  to  General  Hazen,  who  was  the  anthority  for  it ;  and,  as 
we  shall  show  hereafter,  he  neither  goes  to  Evans  nor  to  Caleb  P.  Marsh 
to  learn  anything  abont  it. 

Are  there  no  inferences  to  be  drawn  firom  these  facts  f  Is  it  not  the 
best  kind  of  testimony  when  we  have  got  the  pecnliar  case  that  we  have 
heret  Then  what  are  your  relations,  Mr.  Secretary,  or  what  were  yonr 
relations  to  this  man  t  Was  Mr.  Marsh  privately  milking  him  and 
dividing  with  you  and  yon  knew  it  f  The  inference  is  almost  irresistible 
that  he  was  aware  of  these  facts.  He  knew  that  General  Hazen  was 
the  man  who  was  responsible  for  this  statement,  and  yet  he  neither  cor- 
rects the  abases  nor  calls  upon  General  Hazen  in  any  shape  or  form ; 
bat  gentlemen  on  the  other  side  seem  to  feel,  and  they  hide  themselves 
under  that,  that  they  are  indignant.  He  becomes  very  indignant  be- 
cause, instead  of  the  matter  being  represented  to  him,  the  Secretary  of 
War,  it  was  represented  to  a  miUtary  committee.  The  fieu^t  of  the  mat- 
ter was  known  when  it  was  represented  to  the  Military  Committee,  and 
represented  through  the  pablic  press,  and  represented  to  the  Secretary 
of  War ;  yet  that  sore,  that  disgraceful  corraption,  that  cancer  upon  the 
body-politic  was  never  pr^)[)ed  into,  never  cut  out,  until  finally  it  grew 
so  rotten  that  it  fell  to  pieces  of  its  own  accord. 

Mr.  EDMTJia>s.  I  should  like  to  ask  the  managers  a  question,  if  I  may 
do  so.  How  can  it  make  any  difference  if,  as  is  shown,  the  respond- 
ent believed  that  General  Hazen  was  the  author  of  this  article,  or  the 
informer,  whether  that  belief  was  well-founded  or  ill-founded  on  the  the- 
ory that  you  have  presented  f 

Mr.  Manager  MgMahon.  I  make  no  point  as  to  its  being  well  or  ill 
founded.  I  simply  ask  the  witness  whether  after  it  was  pubUshed — and 
that  is  my  whole  point ;  if  it  is  not  good  the  question  falls — and  he  was 
aware  that  General  Hazen  did  inspire  this  article  and  was  the  anthority 
for  it,  he  made  no  inquiry  from  him  as  to  whether  it  was  true  and  upon 
what  anthority  he  based  his  statement. 

Mr.  Edmunds.  My  inquiry  is  this,  Mr.  President,  if  I  may  have  unan- 
imous consent  to  make  it :  It  has  been  stated  in  the  evidence  that  Gen- 
eral Belknap  believed  that  General  Hazen  was  the  originator  or  author 

45  B 


706  TRIAL   OF   WILLIAM   W.    BELKNAP. 

of  these  charges.  The  point  of  the  managers  is  that  his  taking  no  action 
to  correct  it,  if  he  did  take  none,  is  a  circumstance  to  be  considered.  If 
General  Belknap  did  believe  this  to  be  true,  how  is  it  of  any  consequence 
for  us  to  inquire  whether  General  Hazen  was  in  fact  or  not  the  author, 
or  as  to  the  inference  produced  on  the  mind  of  the  respondent  f 

Mr.  Manager  MgMahon.  If  the  Senator  will  permit  me  to  answer  his 
question,  if  the  Secretary  of  War  did  not  believe  what  to  be  true  f 

Mr.  Edmunds.  That  Hazen  was  the  author  or  originator  of  the  arti- 
cle. 

Mr.  Manager  McMahon.  I  think  we  do  not  still  understand  each 
other,  because  my  point  is  that  if,  as  has  been  testified,  the  Secretary 
of  War  believed  General  Hazen  to  be  the  author  of  the  article,  it  was  bis 
duty,  having  a  responsible  name  for  it,  to  make  inquiry  of  General  Hazen. 
We  have  proposed  to  show  that  he  made  no  inquiry  of  anybody  else; 
that  he  did  not  make  it  of  Gk^neral  Grierson,  who  was  in  command ; 
that  he  did  not  make  it  of  this  man  or  that  man  who  was  authorized; 
and  we  want  to  close  up  the  entire  gap  to  show  that  he  made  inquiry  of 
no  person. 

Mr.  Black.  He  did  make  inquiry  of  General  Grierson. 

Mr.  Manager  MoMahon.  I  beg  your  pardon;  he  did  not  ask  in  his 
letter  to  Mr.  Grierson  whether  Evans  was  paying  $12,000  to  Marsh.  He 
asked  pretty  much  everything  else  that  oould  be  asked  except  that 

Mr.  Steyenson.  May  I  ask  the  gentleman  what  the  precise  question 
is! 

Mr.  Manager  McMahon.  We  have  had  so  much  argument  that  per- 
haps I  have  forgotten  the  exact  question;  but  this  is  the  point :  I  desire 
to  ask  the  witness  whether  after  this  article  was  published  General  Bel- 
knap made  any  official  or  personal  inquiry  of  him  in  regard  to  the  truth 
of  the  statements  contained  in  it. 

Mr.  Manager  Lapham.  The  question  objected  to  is  whether  General 
Hazen  furnished  the  information. 

Mr.  Manager  MoMahon.  I  see  the  question  that  was  put.  It  is  pos- 
sibly unimportant,  and  in  that  view  I  will  vary  the  question  and  we  can 
consider  the  argument  as  made  on  the  next  question. 

Mr.  Gabpenteb.  That  is,  on  your  side  1 

Mr.  Manager  MgMahon.  Yes,  sir. 

Mr.  Carpenter.  We  have  not  made  any  argument. 

Q.  (By  Mr.  Manager  McMahon.)  After  the  publication  of  the  article 
in  the  New  York  Tribune,  state  whether  the  Secretary  of  War  oflScially 
or  otherwise  made  any  inquiry  of  you  in  regard  to  the  truth  of  the  state- 
ments contained  in  the  article.  ^ 

Mr.  Carpenter.  That  question  we  object  Ix). 

Mr.  Manager  McMahon.  I  ask  the  court  to  consider  my  argument  as 
made  on  this  question. 

Mr.  Carpenter.  There  is  a  little  incident  always  running  through 
this  case.  We  cannot  argue  the  question  of  admissibility  without  hav- 
ing a  little  more  or  less  summing  up  of  the  case.  The  precise  question 
has  been  explained  here ;  that  is  the  mode  of  putting  it.  It  is  if  Mr. 
Belknap  thought  that  Hazen  was  the  author  of  that  article  why  did  he 
not  go  to  General  Hazen  t  The  testimony  has  already  shown  that  Bel- 
knap was  indignant  at  Hazen  because  he  had  violated  the  regulations  of 
the  Army  and  had  not  communicated  what  he  pretended  to  know  as  a 
fact  through  the  military  channels,  as  it  was  his  duty  to  do,  but  poured 
it  out  into  the  bosom  of  a  congressional  committee.  The  testimony 
also  shows  that  Belknap  did  go  to  work  investigating  this  matter 
through  the  proper  channels.    He  wrote  a  letter  to  Grierson,  who  was 
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iu  comujand  of  the  post,  and  to  Erans,  and  to  others  there,  in  regard 
to  the  matter.  The  letter  of  Mr.  Griersou  making  his  report  is  on  the 
18th  of  February.  It  was  received  about  ten  days  after  that,  and  the 
order  correcting  the  whole  thing  was  made  on  the  25th  of  March. 

Is  it  possible  that  Mr.  Belknap  is  to  be  condemned  here  because  he 
did  not  select  that  particular  method  of  investigation  which  the  man- 
agers wished  he  had  selected  f  He  went  to  work  regularly  and  efficient- 
ly. He  did  not  wish  to  imitate  the  irregular  conduct  of  General  Hazen. 
Because  Hazen  had  violated  his  duty  and  the  regulations  of  the  Army, 
it  was  not  necessary  that  Belknap  should  also  violate  his  duty,  nor  was 
it  necessary  that  he  should  chase  the  newspaper  or  chase  any  corre- 
spondent of  a  newspaper;  but  he  set  immediately  to  work  investigating 
through  the  regular  military  channels,  where  officers  made  their  reports 
upon  their  character  as  officers,  and  where  if  they  were  untrue  they 
could  be  court-martialed  for  their  untruth  ;  not  anonymous  correspond- 
ence in  newspapers,  but  regular  official  investigation,  and  on  the  25th 
of  March  the  whole  matter  was  cured  by  the  oi^er  of  that  date. 

That  is  the  state  of  facts.  The  question  put  to  the  witness  is.  Did 
General  Belknap  go  to  you  about  this  matter  f  They  might  as  well  call 
any  other  man  in  Washington  and  ask  *<  Did  he  go  to  you  about  it  f  " 
Belknap  was  under  no  obligation  to  go  to  General  Hazen.  He  went 
through  the  regular  channel  to  the  commander  of  the  post.  General 
Hazen  was  not  the  commander  of  that  post,  and  if  General  Hazen  had 
known  anything  of  irregularities  there  while  he  was  in  command  of  the 
post  the  regulations  of  war  made  it  his  duty  to  communicate  it  through 
the  military  authorities ;  not  through  political  and  congressional  chan- 
nels, but  to  make  it  directly  through  the  official  military  channels. 
Then  it  could  be  corrected  according  to  the  discipline  of  the  Army. 

The  President  pro  tempore.  The  Ghair  will  submit  the  question, 
Shall  this  interrogatory  be  admitted  f 

The  question  l^ing  put,  there  was  on  a  division — ayes  15,  noes  15  ; 
no  quorum  voting. 

Mr.  Edmunds.  Let  us  have  the  yeas  and  nays. 

Mr.  Anthony.  There  is  a  quorum  here.  Let  us  have  a  further 
count. 

Mr.  Edmunds.  I  yield  to  the  suggestion  of  the  Senator  from  Bhode 
Island.    Let  us  take  another  division. 

Several  Senators.  Let  the  reporter  read  the  questioB,. 

The  question  was  read,  as  follows : 

Q.  After  the  pablication  of  thU  article  in  the  New  York  TribuDe,  state  whether  the  Secre- 
tary of  War,  omcially  or  otherwise,  made  auy  iuqoirj  of  jou  in  regard  to  the  truth  of  the 
statements  contained  in  that  article  f 

The  President  pro  tempore.  The  question  is,  Shall  this  interrogatory 
be  admitted  1 

The  question  was  determined  in  the  a£Qrmative,  there  being  on  a  di- 
vision— ayes  19,  noes  18. 

Q.  (By  Mr.  Manager  McMahon.)  General,  you  will  answer  the  ques- 
tion. 

A.  He  did  not. 

Q.  State  whether  you  were  in  Washington  City  at  any  time  after  the 
publication  of  that  article  in  the  New  York  Tribune. — A.  was  here 
under  subpoena  immediately  after. 

Q.  State  what  were  the  relations  between  you  and  the  Secretary  of 
War  up  to  February,  1872. — A.  So  far  as  I  knew,  they  were  perfectly 
friendly. 
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Q.  You  testified,  I  believe,  before  the  Military  Committee  at  that 
time  ! — A.  I  did. 

Q.  How  long  did  you  remain  in  tbe  city  of  Washington  t — A.  I  wa« 
here  four  days  in  all. 

Q.  Did  you  meet  the  Secretary  of  War  during  that  time  ? — A.  I  think 
I  did. 

Q.  There  has  been  a  criticism  made  upon  your  communicating  this 
matter  to  the  Military  Committee  instead  of  communicating  it  throagh 
the  regular  channels  to  the  Secretary  of  War.  State  your  views  of 
that  question. 

Mr.  Cabpenter.  We  object  to  that. 

Mr.  Manager  MgMahon.  Tou  asked  that  question  of  General  Mc- 
Dowell. 

Mr.  Carpenter.  You  propose  to  swear  down  my  argument.  This 
witness's  opinion  upon  the  proper  construction  of  the  rules  and  regula- 
tions of  war,  which  are  statutes  of  the  United  States,  as  to  what  his 
duty  would  oe,  might  swear  our  arguments  away,  and  we  should  not 
stand  a  fair  chance. 

Mr.  Manager  Hoar.  Will  the  counsel  allow  me  to  ask  him  a  question ! 
Did  not  the  learned  counsel  put  this  precise  question  to  General  Mc- 
Dowell t 

Mr.  Carpenter.  And  on  your  objection  I  withdrew  it. 

Mr.  Manager  McMahon.  I  beg  your  pardon.  The  court  allowed  it  to 
be  put. 

Mr.  Carpenter.  Very  well.    If  that  is  so,  I  can  say  nothing. 

The  Witness.  My  testimony  before  the  committee  had  nothing 

Mr.  Carpenter.  You  are  not  interrogated  about  that  testimony  at 
all. 

Mr.  Manager  MoMahon.  We  do  not  care  about  that,  but  simply  why 
you  made  the  statement  before  the  Military  Committee ;  that  is,  why 
you  communicated  the  fact  to  them  instead  of  communicating  it  to  the 
Secretary  of  War  t 

The  Witness.  The  main  points  of  my  testimony  had  been  communi- 
cated several  times  through  the  military  channels.  It  referred  to  the 
law  of  1866  regarding  the  furnishing  of  these  same  stores  by  sutlers. 

Mr.  Carpenter.  The  witness  is  called  on  for  an  essay  on  one  subject 
and  he  is  giving  an  essay  upon  another  subject.  He  was  inquired  as  to 
what  his  duty  was  in  regard  to  communicating  these  facts  through  the 
military  channels. 

Mr.  Manager  MoMahon.  I  think  the  witness  is  entitled  to  a  little  fair 
treatment. 

Mr.  Carpenter.  We  are  entitled  to  our  objection. 

Several  Senators.  Let  the  question  be  read. 

The  question  was  read  from  the  reporter's  short-hand  notes,  as  fol- 
lows: 

Q.  There  has  been  a  criticism  macle  upon  your  communicating  this  matter  to  the  Military 
Committee  inbtead  of  communicating  it  through  the  regular  channels  to  the  Secretary  of 
War.     State  your  view  of  that  question. 

Mr.  Edmunds.  I  object  to  that  question  myself,  if  couusel  do  not.  I 
do  not  think  the  time  of  the  court  ought  to  be  wasted  with  that  sort  of 
evidence. 

The  President  pro  tempore.  Objection  is  made. 

Mr.  Manager  MoMahon.  I  withdraw  the  question.  (To  the  witne^.) 
State  why  you  did  not  communicate  these  facts  directly  to  the  Secretary 
of  War. 
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A.  The  facts  stated  in  my  testimony  had  been  commanicated  several 
times  before. 

Q.  (By  Mr.  Manager  McMahon.)  Howt— A.  By  letters,  official  and 
otherwise,  to  the  War  Department ;  but  they  referred  to  different  sub- 
jects. 

Mr.  Carpenter.  One  moment 

Q.  (By  Mr.  Manager  MoMahon.)  Did  they  refer  to  the  Fort  Sill  mat- 
ter t — A.  They  did.  They  referred  to  that  and  all  other  matters  stated 
about  the  farming  out  of  post-traderships. 

The  President  pro  tempore.  The  Ghair  will  state  that  when  an  ob- 
jection is  made  the  witness  shall  withhold  his  answer. 
Mr.  Carpenter.  I  want  to  know  whose  letters  they  were. 
Mr.  Manager  MoMahon.  I  am  examining  the  witness.    (To  the  wit- 
ness.)   In  these  previous  communications  to  the  Secretary  of  War  had 
allusions  been  made  to  the  relations  between  Evans  and  Marsh  T 

Mr.  Carpenter.  I  object  to  that.  There  is  but  one  way  that  these 
matters  can  be  brought  before  the  Secretary  of  War.  The  law  provides 
how  they  shall  be  brought  before  him.  When  complaint  is  made  in  re- 
gard to  any  of  these  matters,  the  subordinate  officer  most  make  his  report 
to  his  next  superior,  and  so  on  througk  all  the  channels  until  it  reaches 
some  one  who  has  the  power  to  correct  the  abuse.  That  is  the  uniform 
course.  Anything  else  is  j  ust  as  much  hearsay  as  a  conversation  between 
anybody  else.  An  official  report  made  by  an  officer  in  pursuance  of  law 
would  come  with  force.  It  is  at  all  events  a  report  which  the  law  requires 
an  officer  to  make;  but  the  general  talk  and  conversation,  whether  among 
officers  and  soldiers  or  laymen  or  citizens,  makes  no  evidence  here  in 
this  case.  If  there  were  any  written  reports  made,  let  us  have  them. 
They  are  in  the  War  Department.  Let  us  know  who  made  them,  what 
they  were  made  about,  and  then  let  us  have  the  reports.  They  are  a 
great  deal  better  than  General  Ilazeu^s  understanding  of  what  they 
were.  I  do  not  understand  him  to  have  read  one  of  them  or  that  he 
knows  the  contents  of  one  of  them  except  from  hearsay. 

Mr.  Manager  Lapham.  Suppose  the  witness  addressed  to  the  Secretary 
of  War  directly  a  communication  upon  this  subject  instead  of  communi- 
cating to  his  superior  officer  or  the  officer  next  in  command ;  would  that 
make  it  any  the  less  evidence  in  this  casef    The  learned  counsel  talks 
about  its  being  on  file  in  the  War  Department.    This  is  one  of  those 
semi-official  communications  which  the  defendant  has  appropriated  to 
himself  since  his  resignation. 
Mr.  Carpenter.  That  is  a  mistake. 
Mr.  Manager  Lapham.  And  we  cannot  get  control  of  it. 
Mr.  Carpenter.  That  is  assumed. 

Mr.  Manager  Lapham.  Sir,  we  have  a  right  to  assume  that,  if  it  is  not 
a  regular  communication  made  to  the  War  Department  and  is  not  on 
file.  There  is  no  such  letter  on  file  or  in  the  archives  of  the  War  Depart- 
ment. If  the  letter  was  addressed  to  the  Department  upon  this  subject 
by  the  witness  or  by  his  direction,  it  is  among  the  papers  which  the  de- 
fendant has  taken  away  from  the  War  Department,  which  were  there 
during  hia  term  of  office,  which  were  regularly  indexed  in  a  book  kept 
for  that  purpose,  and  he  has  both  the  book  and  the  letters.  We  gave 
notice  to  produce  them,  it  is  true,  and  we  shall  be  at  liberty,  if  they  are 
not  produced,  to  prove  by  this  witness  that  such  letters  were  sent,  and 
prove  their  contents  orally  by  reason  of  their  non-production.  Surely 
this  inquiry,  it  seems  to  me.  Senators,  is  entirely  proper  and  legitimate 
by  way  of  ascertaining  what  communication,  if  any,  was  made  to  the  Sec- 
retary of  War  by  the  witness  or  by  his  durection. 
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The  President  pro  tempore.  The  Chair  is  iDformed  that  there  is  a 
message  to  be  submitted  from  the  House  of  Representatives.  If  there 
be  no  objection  the  proceedings  of  the  trial  will  be  temporarily  sus- 
pended for  that  purpose. 

A  message  was  received  from  the  House  of  Representatives. 

After  which, 

The  President  pro  tempore.  The  Senate  resumes  its  session  sitting 
for  the  trial  of  the  impeachment. 

Mr.  CoNKLiNG.  May  I  inquire,  if  it  is  in  order,  whether  these  letters 
of  which  {he  witness  has  been  speaking  are  letters  written  by  him  to  the 
Secretary  of  War  f    I  did  not  hear  that  part  of  his  statement. 

Mr.  Carpenter.  That  is  the  point  I  have  been  trying  to  find  out  for 
an  hour. 

Mr.  Manager  Lapham.  It  is  just  what  we  are  trying  to  find  out. 

William  B.Hazen's  examination  continued. 

Mr.  Conkling.  I  will  ask,  then,  to  have  the  qnestion  read,  that  I  may 
see  whether  it  relates  to  communications  made  by  the  witness  or  com- 
munications that  he  has  heard  were  made  by  somebody  else. 

The  question  was  read  by  the  reporter  from  his  short-hand  notes,  as 
follows : 

Q.  Id  these  previous  commuDications  to  the  Secretary  of  War  hacl  allusions  beeu  made  to 
the  relations  between  Evans  and  Marsh  ? 

Mr.  Conkling.  I  should  like  to  know  as  one  member  of  the  court 
whether  these  communications  referred  to  are  com^iunications  from  the 
witness  or  somebody  else.  If  the  Senate  will  allow  me,  I  would  ask  this 
question.  (To  the  witness.)  Were  the  communications  to  which  you 
have  been  referring  communications  by  you  or  communications  that 
passed  through  you  to  the  Secretary  f 

The  Witness.  They  were  communications  from  me  written  officially. 
I  will  say  here,  in  correction  of  what  I  said  before,  that  perhaps  they  did 
not  refer  to  the  Fort  Sill  matter.  They  referred  to  the  farming  out  of 
post-traderships  generally,  but  I  will  not  say  they  referred  directly  to 
the  i)08t-trader  at  Fort  Sill. 

Mr.  Manager  McMahon.  We  withdraw  the  question  then.  That  set- 
tles the  controversy.  That  is,  we  withdraw  the  particular  question  we 
have  put  as  to  whether  there  was  any  reference  in  these  letters  to  the 
relations  existing  between  Evans  and  Marsh. 

Mr.  Conkling.  The  witness  says  he  does  not  know  that  there  was. 

Q.  (By  Mr.  Manager  McMahon.)  Where  were  you  in  Febinary, 
1872!— A.  At  Fort  Hays,  Kansas. 

Cross-examined  by  Mr.  Caepentbb  : 

Q.  Did  you  in  1872  come  before  that  Military  Committee  in  obedience 
to  a  subpoena  t — A.  I  did. 

Q.  Issued  by  whom! — A.  Issued  by  the  Sergeant-at-Arms  of  the 
House  of  Representatives. 

Q.  Did  you  not  propose  to  the  committee  or  to  somebody  else  to  be 
examined  upon  the  subject  before  you  were  subpcenaed  f — A.  I  proposed 
to  give  information  in  regard  to  the  post-traderships  before  I  was  sub- 
poenaed. 

Q.  To  whom  did  you  make  that  communication  t — A.  I  made  that 
communication  to  General  Garield. 

Q.  The  chairman  of  the  committee! — A.  He  was  not  the  chairman  of 
the  Military  Committee  then.  He  was  my  friend  at  home  through  whom 
I  did  nearly  all  my  correspondence  with  Washington. 
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Q.  These  letters  which  jon  speak  of  having  sent  aboat  post-trader- 
ships,  yoa  say  were  official  letters  sent  throagh  the  military  channels  f 
—A.  Which  letters  do  you  refer  to  1 

Q.  The  letters  yoa  have  testified  to. — A.  I  cannot  remember  whether 
they  were  official  or  semi-official.    I  do  not  remember  aboat  that. 

Q.  I  anderstood  yon  to  say  just  now  that  they  were  official  letters. 
Do  you  want  to  correct  that  statement  f— A.  I  cannot  say  that  they  were 
technically  official  letters. 

Q.  You  were  commander  at  Fort  Hays! — A.  I  was  commander  at 
Fort  Hays. 

Q.  What  was  the  regular  military  channel  for  communications  from 
you  with  the  Secretary  of  War  about  a  matter  of  official  business  ! — A. 
Throagh  the  Adjutant-General  of  the  Army. 

Q,  At  Washington? — A.  At  Washington. 

Q.  Your  letter,  if  it  was  official,  would  be  received  by  the  Adjutant- 
General,  marked  in  his  office,  and  be  traceable  all  through  the  various 
channels  f — A.  I  suppose  it  would ;  but  it  would  not  necessarily  refer  to 
this  subject  here,  but  it  would  refer  to  farming  out  post-traderships. 

Q.  Have  you  any  recollection  about  writing  the  letter  ? — A.  I  have, 
very  distinctly. 

Q.  What  is  about  the  date  of  it  f — A.  I  cannot  give  the  exact  date. 

Q.  How  long  was  it  written  before  you  were  examined  before  that 
Military  Committee  f — A.  It  was  some  time  between  1866,  when  this 
business  commenced,  and  the  business  I  testified  about,  the  farming  out 
of  traderships. 

Q.  The  question  is.  How  long  was  your  letter  written  to  the  Secretary 
of  War  prior  to  your  being  examined  before  that  committee! — A.  I  do 
not  remember. 

Q.  Was  it  before  f — A.  It  was. 

Q.  How  long,  can  you  not  tell  ? — A.  I  cannot  tell. 

Q.  Can  you  not  give  us  some  idea,  whether  a  month  or  two  or  a 
year  f — A.  I  think  it  was  about  six  months  or  a  year. 

Q.  Did  it  ^o  through  the  military  channels  f — A.  It  was  sent  through 
the  regular  channels.    I  never  heard  from  it. 

Q.  ^en  would  it  not  be  indexed  at  the  various  headquarters  ? — A.  I 
have  no  doubt. 

Q.  Will  you  not  state  where  and  at  what  places  it  would  be  indexed  f 
Give  me  an  idea  of  the  military  route. — A.  It  would  be  probably  in- 
dexed in  the  office  of  the  A^u taut-General  of  the  Army. 

Q.  What  is  the  military  channel  from  you  ? — A.  Directly  to  the  Ad- 
jutant-General of  the  Army,  or  it  would  go  through  the  headquarters  of 
the  military  department. 

Q.  Will  you  not  explain  to  what  places  it  would  go,  where  it  would 
be  registered,  if  you  did  write  such  a  letter  f  Where  would  it  go  first 
from  Fort  Hayst — A.  It  would  go  to  Port  Leavenworth. 

Q.  That  was  to  General  Pope  f— A.  To  General  Pope. 

Q.  Where  from  there  t— A.  To  General  Sherman. 

Q.  Where  was  his  office  at  that  time  f — A.  At  Saint  Louis. 

Q*  Then  he  would  send  it  where  f — A.  He  would  send  it  to  the  Adju- 
tant-General. 

Q.  And  the  Adjutant  would  send  it  to  the  Secretary  of  War  f — A. 
Yes,  sir. 

Q.  Would  it  not  go  through  Sheridan's  headquarters  ! — A.  I  do  not 
think  he  was  then  commander.  If  Sheridan  was  in  command,  it  would 
go  to  him. 
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Q.  You  do  not  tbink  Sheridan  i^as  in  command  at  that  time  !— A.  He 
may  have  been. 

Q.  Fix  the  time  as  near  as  you  can  when  you  wrote  this  letter  recom- 
mending the  correction  of  all  these  general  abuses  ? — A.  I  think  the  let- 
ter was  written  in  the  last  portion  of  1871  or  the  first  of  1872. 

Q.  Was  General  Sherman's  office  at  Washington  at  that  time  ?-*A. 
It  may  have  been. 

Q.  Where  was  it  f  It  might  have  been  anywhere.  You  knew  where 
your  superior  officers  resid^  and  had  their  headquarters. — A.  I  think 
he  was  in  Washington  and  General  Sheridan  was  in  Chicago. 

Q.  Do  you  not  know  that  his  office  was  in  Washington  f — A.  Not 
without  looking  at  the  record. 

.Q.  You  do  not  know  that  Sherman's  headquarters  were  in  Washing- 
ton the  last  of  1870  and  in  1871,  and  yon  do  not  know  that  Sheridan's 
headquarters  were  at  Chicago  f — A.  Upon  reconsideration,  I  think  they 
were.    At  that  time  I  did  not  know. 

Q.  At  what  time  did  you  not  know  i — A.  At  the  time  the  question 
was  first  asked. 

Q.  You  were  in  a  department  under  the  command  of  Pope  f — A.  I 
was. 

Q.  In  a  division  under  the  command  of  Sheridan  ? — A.  I  was. 

Q.  In  the  Army  under  the  command  of  Sherman. — A.  I  was. 

Q.  That  letter^  if  you  sent  it,  was  indexed  at  all  those  places  ? — A.  It 
was,  if  it  did  not  miscarry ;  but  it  is  possible  it  was  not  an  official  letter. 
I  do  not  remember  distinctly  as  to  its  character.  If  it  was  not  an  official 
letter,  it  would  not  be  filed. 

Q.  Let  me  ask  you  whether  it  was  not  your  duty,  if  you  became 
aware  of  any  abuses  at  any  posts  within  your  command,  to  report  them 
through  the  military  channels  to  the  Secretary  of  War  ? — A.  Yes ;  and  I 
think  I  did  it. 

Q.  It  was  your  duty  to  do  so! — A.  Yes. 

Q.  You  think  you  did  it  ?— A.  I  think  I  did. 

Q.  If  you  did,  the  letter  would  be  indorsed  in  all  these  headquarters  ? 
— A.  It  would,  if  it  passed  through  them. 

Q.  Have  you  any  reason  to  suspect  that  the  letter  miscarried  ? — A. 
No ;  but  I  never  received  a  reply  to  it. 

Q.  But  you  expect  it  was  received  through  all  these  channels  f — A.  I 
think  so. 

Mr.  CoNKLiNa.  I  should  like  to  understand  it.  Do  letters  go  open  to 
all  these  places  to  be  seenf 

Mr.  Cabpenteb.  Certainly ;  and  reviewed. 

The  Witness.  If  it  was  official.    If  not  official,  it  would  not  be  so. 

Q.  (By  Mr.  Cabpenteb.)  »The  letter  would  first  have  been  seen  by 
General  Pope,  next  by  General  Sheridan,  next  by  General  Sherman, 
next  by  the  Adjutant-General,  and  then  by  the  Secretary  of  War? — A. 
It  would,  if  official. 

Q.  It  would,  if  it  was  what  you  say  you  think  it  was! — A.  Yes;  that 
is  what  we  are  talking  about. 

Mr.  Cabpenteb.  If  the  court  please,  I  want  to  give  notice  to  Crosby, 
a  witness  whom  we  have  the  right  to  cross-examine,  the  chief  cl^rk  of 
the  War  Department,  to  find  the  letter  referred  to  by  this  witness  and 
have  it  produced  here  to-morrow.  Mr.  Crosby  is  here  and  will  hear  the 
notice. 

Mr.  Manager  MoMahon.  You  might  supplement  that  with  a  notice 
to  your  client  if  he  happens  to  have  it  semiofficially  to  bnng  it  out  of 
the  package  in  which  it  was  that  was  taken  from  the  Department. 
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Mr.  Cabpenteb.  It  does  not  happen  to  be  there. 

Mr.  Manager  McMahon.  It  might  be. 

Mr.  Gabpenter.  It  would  not  be. 

]VIr.  CoNKLiNO.  In  this  panse  I  beg  to  ask  one  or  more  questions. 
May  I  inquire  whether  such  a  letter  going  as  this  does  throagh  these 
several  commanders  receives  from  each  one  any  indorsement  either  of 
approval  or  'disapproval,  or  any  other  mark  from  himl  (To  the  wit- 
ness.) If,  for  example,  General  Pope  receives  it,  does  he  mark  it  ''ap- 
proved^ or  " disapproved,**  or  does  he  put  any  mark  upon  it! 

The  PRBSiDBNTjpro  tempore.  The  witness  will  answer. 

The  Witness.  He  can  do  either,  as  he  sees  it. 

Q.  (By  Mr.  Conkling.)  Does  he,  in  point  of  fact,  do  one  t— A.  Not 
necessarily.  « 

Q.  What  does  he  «ay,  "received  and  forwarded f — A.  "Received 
and  forwarded,"  "  approved  ^  or  "  disapproved,**  or  whatever  other  mark 
he  sees  fit. 

Q.  He  puts  some  mark  f — A.  He  puts  some  mark. 

Q.  (By  Mr.  Carpenter.)  Then  that  letter  which  you  think  you 
wrot^  communicated  as  much  to  General  Pope,  and  to  General  Sheri- 
dan, and  to  General  Sherman  as  it  did  to  General  Belknap,  did  it  not? — 
A.  It  did,  if  it  was  read  by  them. 

Q.  That  would  be  true  of  Belknap,  would  it  not  f — A.  Yes. 

Q.  (By  Mr.  Black.)  Such  a  letter  is  addressed  to  the  immediate  su- 
perior ot  the  officer  who  writes  it,  is  it  not! — A.  Yes. 

Q.  (By  Mr.  Carpenter.)  You  say  you  testified  before  that  commit- 
tee under  a  subpoena  f — A.  Under  a  subpoena :  yes,  sir. 

Q.  Did  you  first  write  from  your  post  to  General  Garfield  that  you 
should  like  to  be  subpoenaed,  or  words  to  that  effect? — A.  I  wrote  to 
General  Garfield  that  I  was  coming  East  and  would  be  in  Cincinnati, 
and  if  it  was  required  would  come  here. 

Q.  Had  you  been  inquired  of  in  any  way  about  this  matter  ! — A.  No. 

Q.  Was  it  not  your  duty  at  that  time,  if  you  knew  any  fact  whatever 
in  connection  with  this  business  which  was  improper,  to  communicate 
through  the  regular  military  channels  to  the  Secretary  of  War!— A.  It 
was. 

Q.  Why  did  you  select  General  Garfield  rather  than  the  Secretary  of 
War,  then  ? — A.  I  believed  it  would  receive  no  attention  if  sent  to  the 
Secretary  of  War. 

Q.  For  that  reason  you  violated  your  own  duty  because  you  thought 
he  would  violate  his?  Is  that  it? — A.  I  cannot  say.  I  gave  the  rea- 
son. 

Q.  Do  you  recollect  writing  a  long  letter  to  General  Belknap  dated 
September  12, 1875  ?— A.  I  do. 

Q.  Do  you  recollect  writing  it  in  these  words 

Mr.  Manager  McMahon.  Let  him  see  the  letter. 

Mr.  Carpenter.  O,  no. 

Mr.  Manager  McMahon.  You  have  no  right  to  cross-examine  him  in 
regard  to  the  contents  of  a  letter  without  submitting  it  to  him. 

Mr.  Carpenter.  How  do  you  find  out  that  this  is  the  letter  ?  This 
may  be  a  memorandum  in  my  writing. 

Mr.  Manager  McMahon.  If  you  say  it  is  a  memorandum  of  a  letter 
that  was  destroyed,  no  matter ;  but  if  you  claim  to  have  the  letter,  you 
cannot  cross-examine  him  on  it  without  putting  it  in  his  hand. 

Mr.  Carpenter.  I  ask  him,  <'  Do  you  remember  in  that  letter  using 
these  words,  in  substance?^ 

Mr.  Manager  McMahon.  We  make  objection,  Mr.  President  and  Sena- 
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tors,  to  the  witness  being  asked  any  question  as  to  the  contents  of  a 
letter  which  the  counsel  apparently  holds  in  his  hand.    If  he  does  not  ' 
have  it,  the  objection  at  any  rate  goes  to  the  point  that  it  having  been 
addressed  to  the  defendant,  the  counsel  must  first  show  it  to  have  been 
destroyed. 

Mr.  Carpemteb.  Bid  the  manager  not  here  ask  this  very  witness 
about  a  letter  that  was  sent  to  the  Secretary  of  War,  which  he  did  not 
have! 

Mr.  Manager  MoMahon.  It  is  not  on  file. 

Mr.  Carpenter.  How  do  you  know!  If  it  was  ever  written,  there 
is  where  it  belongs.  You  had  not  proved  search,  or  loss^or  destruction, 
and  yet  you  proved  the  contents  of  it.  The  law  has  not  changed  since 
you  were  examining  this  man  in  the  direct  examination. 

Mr.  Manager  McMahon.  In  answer  I  will  simply  say  that  we  do  not 
propose  to  refight  any  question  of  evidence  which  has  been  already 
settled.  If  the  gentleman  withheld  to  make  his  objection,  that  was  bis 
fault,  if  my  objection  is  good  at  the  present  time.  Because  I  put  a  sim- 
ilarly improper  question  awhile  ago  and  required  to  have  it  answered, 
it  is  no  reason  that  the  rules  of  evidence  may  be  violated  now. 

The  President  pro  tempore.  The  question  will  be  read. 

Mr.  Manager  McMahon.  We  object  before  the  question  is  put. 

Mr.  CoNKLiNG.  Let  us  hear  the  question. 

Q.  (By  Mr.  Carpenter.)  Do  you  recollect  using  these  words,  or  sub- 
stantially these  words,  in  that  letter  to  General  Belknap,  namely:  *4 
was  summoned  to  Washington  to  give  evidence  upon  staff  organization 
of  the  French  and  German  armies.  After  finishing  npon  these  subjects, 
I  was  questioned  upon  the  subject  of  post-traders.  I  at  first  remon- 
strated, on  the  ground  that  I  had  not  reported  the  matter  to  you,''  (that 
is,  the  Secretary,)  <^  because  I  believed  the  Commissary  Department 
would  defeat  any  action  in  that  direction  I" 

Mr.  Manager  McMahon.  General,  you  need  not  answer  the  question. 
The  objection  is  pending. 

The  President  j>ro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate,  Shall  this  interrogatory  be  admitted  f 

The  question  was  determined  in  the  negative. 

The  President  2>ro  tempore.  The  objection  is  sustained. 

Mr.  Carpenter.  Mr.  President,  if  the  Senate  will  pardon  me  just  a 
moment,  I  did  not  state  the  ground  of  the  question,  because  I  thought 
it  was  apparent.  The  witness  had  just  sworn  to  a  totally  different  state 
of  facts :  that  he  came  here  on  subpoena  and  was  examined  on  this  mat- 
ter in  ooedience  to  the  subpoena.  On  cross-examination  we  got  from 
him  the  fact  that  he  wrote  a  letter  to  General  Garfield  from  his  post 
Now,  here  is  a  letter,  or  at  least  I  am  inquiring  of  him  now  if  he  did 
not  write  to  General  Belknap  on  the  12th  of  September,  1875,  a  totally 
different  account  of  that  transaction. 

Mr.  Manager  McMahon.  You  must  put  it  in  his  hands  for  the  pur- 
pose of  impeaching  him. 

Mr.  Wallace.  May  I  ask  the  counsel  if  it  is  competent  to  contra- 
dict the  witness  by  giving  a  part  of  the  conversation  and  not  giving  the 
whole  of  it  that  occurred  at  the  same  time :  whether  the  witness  is  not 
entitled  to  have  the  whole  of  what  was  said  at  that  particular  time,  and 
therefore  the  whole  of  this  letter. 

Mr.  Howe.  May  I  ask  for  information,  for  I  have  not  attended  par- 
ticularly so  closely  to  the  evidence  as  I  should,  has  it  already  appeared 
in  evidence  that  the  letter,  of  the  contents  of  which  the  counsel  pro- 
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poses  to  ask  the  witness,  has  been  sought  for  and  is  not  to  be  foand  f 
Has  that  appeared  in  evidence  f 

Mr.  Black.  We  are  not  offering  the  letter  in  evidence ;  we  are  jast 
asking  the  witness  a  qnestion  in  regard  to  it. 

Mr.  Caiipbnteb.  Senators  will  recollect  that  this  witness  testified 
here  that  he  gave  testimony  before  the  Ifonse  Military  Committee  be- 
cause he  thought  if  he  conferred  directly  with  the  Secretary  of  War  he 
would  not  pay  any  attention  to  it.  He  then  swears  he  did  write  a  let- 
ter, and  sent  it  through  the  regular  military  channels,  communicating 
everything  to  General  Belknap  that  he  swore  to  before  the  committee. 
In  this  letter,  of  which  I  now  question  him,  he  writes,  as  we  claim  and 
offer  to  prove  by  him,  that  he  did  not  report  the  matter  to  the  Secretary 
for  the  reason  that  he  knew  the  Commissary  Department  would  not  per- 
mit it  to  be  done. 

Mr.  Edmunds.  The  letter  will  show. 

3Lp.  Manager  McMahon.  The  letter  will  speak  for  itselfl 

Mr.  Cabpenteb.  The  letter  I  do  not  propose  to  give  in  evidence. 

Mr.  Manager  McMahon.  Then  you  cannot  have  any  evidence  with 
regard  to  its  contents  unless  you  prove  that  it  is  destroyed. 

Mr.  Mebbimon  addressed  the  Chair. 

The  Pbesident  j>ro  tempore.  If  there  be  no  objection,  the  order  sus- 
taining the  objection  will  be  reconsidered. 

Mr.  Mebbimon.  That  letter  having  been  alluded  to  in  the  way  it  has 
been,  it  is  due  to  the  court  and  due  the  witness  in  the  case  that  it  should 
be  put  in  evidence. 

Mr.  Manager  McMahon.  Or  else  all  allusion  to  it  be  stricken  out  of 
the  record. 

Mr.  Mebbimon.  I  think  it  ought  to  be  put  in  evidence. 

The  Pbesident  j?ro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate. 

Mr.  CONKLING.  What  is  the  question  now  ? 

Mr.  Cabpenteb.  What  the  Chair  is  going  to  submit  to  the  Senate 
is,  whether  the  Senate  is  going  to  assume  the,  examination  of  our  case 
and  introduce  our  proof  or  not.  If  we  are  so  unfortunate  as  not  to  in- 
troduce sufficient  proof,  we  shall  suffer  for  it  in  the  verdict^  but  do  not 
let  the  court  assume  our  side  of  the  case.  If  it  will,  let  it  take  both 
sides  and  we  can  go  home. 

Mr.  CONKLING.  What  is  the  question  f 

The  Pbesident  pro  tempore.  The  Senator  from  North  Carolina  made 
the  i)oint  that  the  letter  or  paper  in  the  hands  of  counsel  should  be  put 
in  evidence. 

Mr.  Mebbimon.  I  beg  to  state*  ^o  the  Senate  that  I  should  do  it  on 
this  ground :  they  produce  a  part  of  a  paper,  and  the  whole  of  it  should 
be  put  in  evidence. 

3Ir.  Cabpenteb.  We  have  not  produced  a  paper  any  more  than  I  have 
produced  my  watch  from  my  pocket. 

Mr.  Mebbimon.  I  understood  differently. 

Mr.  Cabpenteb.  I  have  not  offered  any  paper  to  the  court. 

Mr.  Mebbimon.  Then  I  am  mistaken  about  it.  I  understood  that 
part  of  the  paper  was  read,  and  that  it  was  proposed  to  put  in  a  part  of 
the  paper  and  not  the  whole  of  it. 

Mr.  Blaib.  Mr.  President  and  Senators,  it  seems  to  me  that  the  ruling 
of  the  Senate  is  made  upon  a  rare  misconception  of  the  question  sub- 
mitted by  my  colleague  in  this  case.    Here  is  a  witness  upon  the  stand 
who  testifies  that  he  wrote  a  certain  letter  to  the  Secretary  of  War, 
6emi-ofiSciaI  or  official,  he  does  not  know  which,  communicating  facts  in 
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relation  to  abases  prevailing  at  these  trading-posts  in  the  Indian  coud- 
try.  and  that  the  reason  why  he  did  not  go  to  the  Secretary  of  War 
ratner  than  go  before  the  Military  Committee  to  testify  about  these 
abuses  was  that  he  had  written  such  a  letter  and  that  it  had  received  do 
attention.  Now,  we  want  to  ask  him — and  it  is  perfectly  competent; 
no  lawyer  I  think  will  deny  the  competency  of  it — whether  he  had  not 
stated  to  another  person  on  another  occasion  directly  the  contrary  of 
that,  stating  the  person  and  the  time,  leaving  us  the  liberty  of  calliDg 
in  that  person,  of  calling  for  that  letter,  and  showing  that  he  is  here 
stultifying  himself  and  falsifying  himself. 

The  President  j)ro  tempore.  The  Chair  reminds  counsel  that  there  is 
no  question  before  the  Senate.  The  Senate  has  ruled  upon  this  evi- 
dence. 

Mr.  Logan.  Mr.  President,  I  was  rising  to  object  to  any  discussion  on 
this  question  after  it  had  been  once  decided. 

The  President  pro  tempore.  The  Chair  did  not  know  what  counsel 
was  at,  and  when  he  saw  what  he  was  doing,  reminded  him  of  the  fact. 

Mr.  Manager  McMahon.  I  have  an  order  that  I  should  like  to  submit 
in  justice  to  the  witness,  which  I  will  reduce  to  writing.  It  is  this :  that 
in  view  of  the  fact  that  counsel  on  the  other  side  refuse  to  produce  tbis 
letter,  and  that  the  counsel  have  undertaken  to  reflect  upon  the  witness 
without  giving  him  an  opportunity  to  see  the  letter  or  to  have  the  Sen- 
ate inspect  the  entire  contents  of  that  letter,  to  reflect  upon  bis  truthful- 
ness and  his  veracity,  every  allusion  eitJier  in  argument  or  in  the  ques- 
tion to  this  matter  be  stricken  out  of  the  record.  I  think  it  is  due  to  a 
gentleman  holding  the  position  in  the  Army  that  the  witness  does  in  this 
case.  I  do  not  think  it  is  fair  or  right  or  proper  at  all  to  treat  him  in 
this  way.    It  is  not  dealing  with  the  gentleman  in  the  right  shape. 

Mr.  Carpenter.  On  the  subject  of  that  order  I  wish  to  say 

The  President  pro  tempore.  The  manager  will  reduce  his  motion  to 
writing. 

Mr.  Merrimon.  Mr.  President,  I  should  like  to  get  the  exact  status 
of  this  matter.  I  see  that  I  was  inadvertently  misled  as  to  the  exact 
state  of  the  matter.  I  thought  the  paper  had  been  offered  aud  that  it 
was  proposed  to  give  the  Senate  a  part  of  it.  IS'ow  if  I  understand  it 
correctly,  and  I  am  not  sure  that  I  do,  the  purpose  of  the  defense  is  to 
impeach  this  witness  by  showing  that  he  has  stultified  himself  on  more 
than  one  occasion.  If  I  am  correct  in  that,  and  if  it  is  proposed  by  any 
portion  of  this  letter  to  stultify  him,  it  is  due  to  the  witness  as  a  matter 
of  law  that  he  should  see  the  letter  before  he  shall  be  required  to  testify. 
It  should  be  put  in  his  hands. 

Mr.  Logan.  The  question  has  been, decided. 

The  President  2>ro  tempore.  The  question  has  been  decided. 

Mr.  Howe.  I  ask  if  the  examination  of  the  witness  is  concluded  f 

Mr.  Carpenter.  O,  no.  The  manager  is  drawing  up  an  order  to  hare 
it  submitted. 

Mr.  Manager  McMahon.  I  withdraw  it.    Go  ahead. 

Mr.  Mitchell.  Mr.  President,  I  believe  the  order  read  a  moment  ago 
was  wrong,  and  I  shall  move  to  reconsider.  I  do  not  know  that  any 
other  Senator  agrees  with  me.  I  move  to  reconsider  the  order  overrul- 
ing the  question.  I  believe  the  question  ought  to  be  answered.  I  make 
the  motion  at  any  rate. 

The  President  pro  tempore.  The  Senator  from  Oregon  moves  to 
reconsider  the  vote  just  taken  sustaining  the  objection  to  the  question. 

Mr.  BLAfR.  Now,  Mr.  President  and  Senators,  before  the  question  is 
put,  I  beg  to  continue  for  a  single  sentence  the  argument  that  I  was  sub- 
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mitting  wbeo  I  was  interrapted  as  beiog  oat  of  order  in  arguing  a  qaes- 
tioQ  already  decided.  I  said  that  I  believed  every  lawyer  in  this  body 
would  recognize  the  principle  that  it  was  perfectly  competent  to  ask  a 
witness  whether  or  not  he  bad  on  a  different  occasion  given  a  different 
accoant  of  the  same  subject  than  that  he  now  offers. 

Mr.  Logan.  Allow  me  to  ask  the  counsel  if  the  object  of  this  qnestion 
is  to  impeach  the  witness  f 

Mr.  Blaib.  Certainly. 

Mr.  Black.  No,  not  to  impeach;  to  contradict. 

Mr.  Blaib.  That  is  an  impeachment 

Mr.  Black.  It  does  not  impeach  him  in  his  general  character  at  all. 

Mr.  Blaib.  I  call  that  impeaching  him.  The  gentleman  may  call  it 
by  another  name. 

Mr.  Logan.  What  f  mean  by  ^^mpeach''  is  what  the  word  commonly 
imports,  "contradict.^ 

Mr.  Blaib.  Tes,  sir. 

Mr.  Manager  McMahon.  Allow  me  to  read  for  you  a  little  elementary 
law.    Will  you  submit  to  the  interruption  1 

Mr.  Blaib.  Certainly. 

Mr.  Manager  McMahon.  I  think  the  Senate  will  discover  that  a  while 
ago,  when  I  interrupted  the  witness,  when  the  contents  of  a  letter  were 
stated  to  him,  I  was  right  in  regard  to  the  law.  I  read  now  from  an 
elementary  book,  Greenleaf  on  Evidence. 

i  463b  A  similar  principle  preraflt  in  crost-exaBininfif  a  witneM  m  to  the  eanUntt  of  a  Ut* 
Ur  Of  other  paper  written  bj  him.  The  oonnfel  will  not  be  permitted  to  repreeent,  in  the 
statement  of  a  question,  the  contents  of  a  letter,  and  to  ask  the  witness  whether  he  wrote  a 
letter  to  any  person  with  snch  contents,  or  contents  to  the  like  effect,  without  having  first 
shown  to  the  witness  the  letter,  and  baring  asked  him  whether  he  wrote  that  letter,  and  his 
admitting  that  he  wrote  it.  For  teh  contents  of  eyeiy  written  paper,  according  to  the  ordi- 
Dsry  and  well-established  rales  of  eridence,  are  to  be  proved  by  the  paper  itself,  and  hy  that 
alone,  if  it  is  in  existence. 

That  is  very  simple ;  and  I  was  right  a  while  ago,  notwithstanding  the 
overpowering  weight  of  the  gentlemen  on  the  other  side. 

Mr.  Gabpenteb.  It  is  of  no  consequence ;  the  court  sustained  you. 

Mr.  Manager  McMahon.  I  was  overruled  in  regard  to  stating  the 
contents  of  the  letter  in  your  question. 

Mr.  Blaib.  I  have  not  investigated  the  subject  fully;  but  it  seems  to 
me  perfectly  plain  that  a  party  may  be  called  upon  to  say  whether  he 
had  not  at  a  different  time  to  a  different  person  made  a  different  state- 
ment; and  this  letter  falls  entirely  within  the  common  practice  of  show- 
ing that  a  witness  had  made  on  a  different  occasion  a  different  statement 
in  regard  to  the  same  subject-matter. 

Mr.  WALX.ACE.  Is  he  not  entitled  to  hear  all  that  he  said  at  that 
timeT 

Mr.  Blaib.  We  propose  to  ^ve  all  that  he  said  in  relation  to  the  par- 
ticular subject,  and  we  ask  him  the  question  whether  or  not  he  did  not 
say  that  the  reason  why  he  had  before  gone  before  the  committee,  and 
not  before  the  Secretary  of  War,  was  because  he  was  here  before  the 
committee  for  another  purpose,  and  that  he  did  not  go  to  the  Secretary 
of  War.  not  because  he  did  not  exx>ect  to  have  the  Secretary  attend  to 
it,  but  because  he  was  afraid  to  do  so.  We  asked  him  whether  he  had 
said  that  thing.  We  might  have  asked  him,  without  saying  whether  he 
had  put  it  in  writing  or  not,  or  we  might  produce  his  letter,  as  we  chose. 
I  do  not  care  about  arguing  the  qnestion  any  further. 

The  Pbbsident  pro  tempore.  The  Senator  from  Oregon  (Mr.  Mitchell) 
moves  to  reconsider  the  vote  by  which  the  objection  was  sustained  to 
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tho  questiou  proposed  by  the  counsel. 

The  motion  to  reconsider  was  not  agreed  to. 

Q.  (By  Mr.  Carpenter.)  You  say  you  recollect  writing  a  letter  to 
General  Belknap  about  the  12th  of  September,  1875  ? — A.  I  do. 

Q.  That  letter  was  marked  '<  confidential,"  was  it  not  t — A.  I  think  it 
was. 

Q.  Are  you  willing  to  withdraw  the  confidence  and  allow  the  letter 
to  be  read  in  evidence? — A.  I  am  willing  that  my  letter  shall  be  read. 

Q.  [Handing  letter  to  witness.]  See  if  that  is  the  letter  you  wrote, 
and,  if  it  is,  read  it. — A.  [After  examining.]  This  is  my  letter. 

Mr.  Carpenter.  Bead  it 

The  witness  read  as  follows : 

[Confidential.] 

Fort  Buford,  Dakota  Territory, 

SepUmber  12,  1875. 

My  Dear  General  Belknap:  Ab  mentioned  to  yon  while  here,  I  wish  in  perfect  fiink> 
ness  to  express  what  I  think  it  is  duty  to  myself  to  do.  It  is  unnecessary  to  discuss  the  £ict 
that  I  have  felt  that  yon  have  felt  unfriendly  toward  me  for  a  long^  time  past,  and  I  bare  no 
doubt  with  apparent  good  reason.  For  three  years  before  von  bwame  Sseretary  of  War  I, 
with  others,  aid  what  we  could  to  do  away  with  what  we  then  thought  and  still  think  to  be 
unwise  and  pernicious  to  the  Army ;  that  is,  our  svstem  of  sutlering,  now  called  post-trad- 
ing, with  a  view  to  substituting  the  plan  employed  in  nearly  all  other  respectable  armies  of 
supplying  the  articles  necessary  to  officers  and  men  at  cost  by  one  of  the  branches  of  tbe 
Army  itself.  This  was  finally  accomplished,  and  a  law  passed  requiring  the  Commissary  De- 
partment to  perform  that  duty.  That  Department  was  opposed  to  the  law,  and  upon  tbe 
representation  of  **  no  special  appropriation  "  were  excused  the  first  year  from  executing  tbe 
law.  Other  reasons  were  afterward  found  for  similar  action,  the  Commissary-General  mak- 
ing no  estimates  for  it,  till  finally  the  law  was  passed  giving  us  our  present  system,  wbicb 
is  oy  far  more  objectionable  than  the  (Mriginai  plan.  I  have  always  believed  this  law  for 
post-traders  was  put  through  Congress  under  false  representations,  as  its  purpose  specified 
in  the  text  makes  it  for  the  benefit  of  the  **  traveling  public,"  while  it  gave  us  back  the  old 
sutler,  in  which  the  *' traveling  public"  is  not  interested  the  ninetv-ninth  part  that  the  sol- 
dier is.  This  has  also  acted  to  leave  the  law  causing  the  Army  itself  to  furnish  these  articles 
a  dead  letter. 

Seeing  that  we  were  defeated  and  the  Army  a^u  incumbered  with  the  old  system,  whicb 
is  nothing  less  than  a  system  of  leeches  applied  to  the  pockets  of  the  Army,  (although  per- 
sonally the  present  sutlers  are  not  objectionable  men,)  and  that  the  objections  of  the  Com- 
missary Department  virtually  blockea  any  action  in  the  matter,  and  would  defeat  any  at- 
tempts through  the  Army  itself  looking  toward  correction,  I  endeavored  to  call  the  attention 
of  Congress  to  the  subject  through  my  'old  friend  and  schoolmate.  General  Garfield.  I 
naturally  gave  the  worst  instances  of  the  workings  of  the  law  I  knew  of,  and  these  were 
instances  of  farming  out  licenses  at  heavy  rates,  which  were  of  course  a  tax  to  that  amount 
upon  the  garrisons.  In  this  there  was  nothing  whatever  intended  to  be  personal  to  the  Sec- 
retary of  War,  but  merely  examples  under  what  I  believed  an  odious  law.  I  had  no  reason 
for  being  inimical  to  the  Secretary,  and  I  state  but  the  exact  truth  in  saying  that  only  tbe 
highest  regard  and  kindest  feelings  toward  him  always  actuated  me,  with  a  single  excep- 
tion, to  be  referred  to  fur^er  on. 

My  letters  to  Garfield  were  to  have  been  confidential  so  far  as  concerns  their  authorship, 
as  my  motives  only  referred  to  action  on  the  law  which  I  believed  necessary  to  tbe  Armj. 
I  desired  especially  not  to  appear  in  antagonism  to  the  Secretary  of  War,  as  I  tben  saw  it 
would  be  easy  to  put  such  a  construction  on  ray  action.  My  letters  fell  into  tbe  hands  of 
one  Smalley,  secretary  of  the  House  Military  Committee,  who  was  also  New  York  Tribune 
correspondent.  He  not  only  published  the  purport  of  my  letter,  adding  as  much  as  he  saw 
fit,  while  enlarging  on  other  points,  so  as  to  make  a  very  different  matter  of  it  as  published, 
but  although  not  mentioning  my  name,  so  describing  his  authority  as  to  at  once  pat  it  upon 
me. 

Soon  after,  when  Mr.  Coburn  was  chairman  of  the  committee,  I  was  summoned  to 
Washington  to  give  evidence  upon  staff  organization  of  the  French  and  German  armies. 
After  finishing  upon  these  subjects  I  was  questioned  upon  the  subject  of  post-traders.  I 
ut  first  remonstrated  on  the  ground  that  I  had  not  reported  the  matter  to  yon,  because 
I  believed  the  Commissary  Department  would  defeat  any  action  in  that  direction,  and 
that  my  testimony  miffht  be  considered  a  discourtesy  to  the  Secretary.  Mr.  Coburn  then 
replied  that  whatever  I  might  say  upon  the  subject  would  be  confidential  with  the  com- 
mittee. I  then  gave  the  facts  as  I  had  before  done  to  General  Garfield.  ^ly  testimonj 
was,  however,  openly  published. 

About  this  time,  feeling  that  after  a  long  and  successful  fight  in  which  we  bad  gained  a 
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subsUntial  s^ood,  we  were  about  hexng  defeated  by  tbe  simple  fact  that  seemed  to  me  th  • 

Saltry  selfishness  of  the  branch  of  the  Armv  whose  duty  it  was  to  carry  out  tbe  law,  which 
id  not  benefit  them,  but  merely  added  slightly  to  their  duties,  and  I  receiring  much  censure 
for  my  actiou  in  this  matter,  in  my  great  irritation  I  did  write  an  intemperate  letter  to  either 
Garfield  or  Cobum,  in  which  I  used  many  of  the  phrases  found  in  Smalley's  statement. 
I  was  in  a  manner  put  on  trial,  and  the  letter  was  (so  to  speak)  extorted  from  me,  and  I 
have  always  regretted  it.  Whether  it  came  to  your  notice  or  not,  I  ask  pardon  for  ever 
writing  it. 

For  everything  else  in  the  whole  matter  I  have  been  guided  conscientiously  by  a  desire  to 
effect  what  I  beueve  a  great  advantage  to  the  Army,  the  saving  to  it  of  1*^,000,000  annually, 
more  even  than  its  late  increase  of  pay,  besides  ridding  it  of  a  corrupting  influence,  the 
present  system  having  many  of  tbe  features  of  bribery  and  extortion ;  as  g^>ds  are  usually 
sold  to  officers  at  cost  and  to  others  at  a  high  profit,  while  the  system  of  farming  (not  un- 
usual) adds  an  additional  cost  which  must  be  paid  by  the  troops.  I  have  tried  before  to  get 
this  matter  before  you,  but  it  meets  its  usual  barrier  in  the  office  of  the  Commissary* Cheneral. 
I  inclose  a  case  of  it.  The  law  referred  to  in  that  letter  was  a  mandatory  one  of  perfectly 
plain  construction,  one  in  which  troops  on  the  frontier  are  interested  to  the  extent  of  about 
$:{,000,000  annually ;  and  tile  constructiou  referred  to  in  that  letter  is  not  understood  either 
in  factor  injustice,  only  that  it  has  been  opposed  from  the  first  by  the  Department  whose 
dutv  it  was  to  carry  it  out.  The  objection  made  by  these  officers,  **  that  it  is  not  in  keeping 
with  their  other  duties,**  or  **  that  it  is  unbeoomine  their  positions,'*  is  not  tenable;  as  they 
already  keep  for  the  benefit  of  both  officers  and  soldiers  a  large  list  of  articles  without  detri- 
ment or  complaint  of  a  not  diMiroilar  nature.  The  Government  could  furnish  a  cigar  for 
two  cents  that  the  trader  charges  twenty  for.  The  English  government  furnishes  it  for  a 
penny  and  the  German  government  for  half  a  penny.  Other  necessary  articles,  (indispen- 
sable in  fact,)  such  as  towels,  brushes,  stationery,  &c,  are  on  the  same  footing,  but  less  ex- 
aggerated. 

When  in  Washington  three  years  ago,  I  was  more  gratified  than  I  can  tell  you  by  the 
kind  reception  you  gave  me.  Later  there  was  a  change,  the  cause  of  which  I  never  knew. 
I  know,  also,  that  some  of  m^  overzealous  friends  have  troubled  you  and  the  President  to 
ask  favors  for  me.  But  they  did  so  5ir*>nst  my  expreased  wish  and  reaueet  Tour  subsequent 
order  respecting  officers  coming  to  Washington,  &^,  led  me  to  believe  yon  thought  I  had 
busied  myself  in  matters  of  general  legislation  upon  Army  matters,  and  officers  of  staff 
have  said  that  I  was  the  author  of  the  Cobum  bill,  which  they  had  seen  in  my  handwriting. 
So  entirely  untme  is  all  this  that,  feeling  certain  that  many  would  charge  me  with  this 
on  account  of  mj  book,  I  was  especially  cautious,  and  never  conversed  that  winter  with  any 
member  of  Congress  at  any  time  upon  Army  matters  of  a  general  nature,  and  I  have  before 
met  letter  from  General  Cobum,  stating  that  I  never  saw  the  bill  or  any  of  its  provisions 
till  after  it  was  introduced  in  Congress. 

I  did  aid  in  Uie  restoration  of  Captain  Jocelyn,  being  partially  in  fault  for  his  discharge. 

I  have  felt  the  past  three  or  four  years  that  I  was  suffering  from  some  unjust  impression  at 
tbe  War  Department,  and  it  has  be*n  a  sore  and  painful  wound  to  me.  I  don*t  believe  I  am 
a  bad,  insubordinate,  or  insincere  man.  I  have  tried  all  my  life  to  do  right  and  industriously 
to  do  my  dut^  If  you  think  I  ever  wronjg;ed  vou  it  was  certainly  not  nrom  my  heart,  and  I 
regret  to  have  caused  the  impression,  i  unfortunately  have  one  or  two  enemies  of  high 
rank  in  the  Armr  who  I  sometimes  think  wrongfully  prejudice  me  in  the  eyes  of  those 
above  me.  If  I  nave  omitted  anything  which  you  would  care  to  have  further  explained  I 
shail  be  but  too  glad  to  b^  given  the  opportunity. 
I  am,  most  respectfully, 

W.  B.  HAZEN. 

The  Honorable  Secretary  of  War,  W.  W.  Belknap, 

IVashiHgton,  D,  C. 

Q.  (By  Mr.  Oaepentbb.)  I  understood  you  to  say  when  you  com- 
nieoced  testifying  here  a  few  moments  ago  that  yon  testified  before  the 
Military  Committee  because  you  thought  the  Secretary  of  War  would 
not  attend  to  the  matter. — A.  I  thought  so  at  that  time. 

Q.  Did  yoti  think  so  when  you  testified  just  now  f — A.  I  did  not  think 
anything  about  it. 

Q.  I  understood  you  to  say  here  to-day  that  you  wont  before  that 
committee  and  testified  because  you  were  fearful  the  Secretary  of  War 
would  not  attend  to  the  matter. — A,  I  was  at  that  time. 

Q.  And  you  had  writtea  a  letter  to  the  Secretary  of  War. — A.  Xo, 
not  to  the  Secretary  of  War,  but  to  the  Adjutant-General,  which  would 
probably  go  to  him.  I  will  say  in  that  connection  that  I  do  not  know 
whether  it  was  an  oflScial  letter  or  not. 
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Q.  Does  not  this  letter  change  your  recollection  in  several  particalarsf 
—A.  No. 

Q.  You  say  in  this  letter  that  you  hare  tried  and  tried  in  vain  to  get 
the  matter  before  the  Secretary  of  War. — ^A.  I  had. 

Q.  That  they  always  lodged  in  the  Commissary  Department. — A.  Yes. 

Q.  Now  let  me  ask  you  in  connection  with  this  letter  which  yoa  say 
you  did  write,  what  is  your  present  impression  about  that,  whether  that 
was  to  the  Secretary  of  War  or  not  ? — A.  It  is  my  impression  that  it 
was  to  the  Adjutant-General  or  Secretary  of  War,  but  it  Is  so  long  ago 
that  I  do  not  know  whether  it  was  a  public  letter  or  private  letter,  and  I 
do  not  know  its  contents. 

Q.  You  say  in  this  letter  written  to  General  Belknap  in  1875,  de- 
scribing your  interview  with  the  committee  and  your  testimony : 

I  At  first  remonstrated —  * 

That  is,  against  answering  about  post-traders — 

npoD  the  ground  that  I  had  not  reported  the  matter  to  yoa. 

Now  what  do  you  think  upon  the  question  of  whether  yon  had  re- 
ported the  matter  to  him  f  You  say  here  in  1875  that  you  at  first 
remonstrated  with  the  committee  against  swearing  upon  the  subject 
because  you  had  not  reported  it,  as  you  ought  to  have  done  of  course,  to 
the  Secretary  of  War  f — A.  I  think  I  did  report  it.  I  think  I  did  report 
it  in  the  way  I  have  spoken  of,  but  I  am  not  certain  that  it  ever  reached 
him,  because,  as  I  have  said,  I  received  no  reply. 

Q.  Did  yon  ever  do  anything  more  than  write  that  one  letter,  which 
you  do  not  know  whether  it  was  official  or  notf — A.  That  was  the  letter 
I  referred  to. 

Q.  Here  in  1875  you  say  that  when  you  were  before  the  committee  in 
1872  you  remonstrated  against  swearing  before  them,  upon  the  ground 
that  you  had  not  made  any.  report  to  the  Secretary  of  War.  Now  that 
letter,  you  say,  was  written  before  that  testimony. — A.  I  think  it  was 
written  before. 

Q.  You  answered  that  you  could  not  tell  how  long  before,  but  that  it 
was  before. — A.  It  was. 

Q.  [Handing  a  newspaper  slip.]  Did  you  write  a  letter  of  which  that 
is  a  copy  f — A.  [After  examining.]  I  did. 

Mr.  Caepentbb.  So  much  has  been  said,  Mr.  President,  in  the  country 
and  by  the  managers  about  General  Hazen's  having  been  banished 
into  the  arctic  regions  by  General*  Belknap  that  I  want  to  read  this  letter 
in  evidence.  One  of  the  managers  the  other  day  alluded  to  it  in  the 
course  of  the  trial. 

Mr.  Manager  McMahon.  We  object  to  this  letter  going  in,  bcause 
we  have  offered  no  testimony  on  that  question. 

Mr.  Gabpenteb.  The  statement  was  made  by  the  manager  here  in 
the  trial. 

Mr.  Manager  McMahon.  But  suppose  you  were  to  undertake  to  rebut 
by  evidence  everything  a  manager  may  say  during  the  trial  t 

Mr.  Cabpenteb.  We  should  have  a  great  deal  of  trouble,  but  we 
propose  to  follow  you  as  long  as  our  lives  last. 

Mr.  Manager  McMahon.  I  will  say  to  the  gentleman  that  we  expressly 
avoided  putting  any  question  to  General  Hazen  in  regard  to  that  matter, 
as  the  Senate  will  bear  witness.  These  little  side  issues,  I  think,  have 
nothing  to  do  with  the  case. 

Mr.  Cabpenteb.  They  have  a  great  deal  to  do  with  the  reputation 
of  General  Belknap. 

Mr.  Manager  McMahon.  General  Belknap's  reputation  is  only  at 
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stake  80  far  as  the  facto  of  this  case  implicate  it.    If  he  can  rebut  those 
facts,  all  right. 

Mr.  Blaib.  Mr.  Presideot,  we  beg  leave  to  call  the  attention  of  the 
Senate  to  the  fact  that  in  connection  with  the  introduction  of  a  piece  of 
testimony  here  the  other  day  and  to  show  the  animus  and  vindictiveness, 
as  the  gentleman  remarked,  of  the  Secretary  of  War  toward  General 
Hazen  because  of  that  testimony,  he  said  that  General  Hazen  had  been 
banished  to  the  arctic  regions  becanse  he  had  communicated  these  facts 
to  the  public  Now  we  want  to  show  that  all  that  is  untrue.  We  have 
a  right  to  show  it  by  General  Hazen's  own  testimony  by  calling  the  at- 
tention to  his  published  letter. 

Mr.  Gabpemteb.  We  propose  to  fortify  the  opinion  of  General  Ilazen 
by  the  facts. 

Mr.  Manager  McMahon.  We  withdraw  the  objection  and  you  may 
read  the  letter,  and  we  will  reserve  the  right  to  ask  General  Ilazen 
questions  about  it 

Mr.  Cabpenteb.  Certainly,  we  would  not  deprive  you  of  that  right. 

The  Pbesidemt  pro  tempore.    The  letter  will  be  read. 

The  Chief  Clerk  read  as  ibllows : 

Cincinnati,  Ohio,  Mag  20,  1876. 
Editors  of  the  Pioneer  Press  and  Tribune  : 

Id  connection  with  jonr  article  of  the  12th  instant,  in  which  mj  name  is  made  to  appear, 
I  have  to  request  that  70a  also  insert  the  inclosed  slip  from  the  Army  and  Katj  Joamal. 
I  think  this  is  but  fair  to  me. 
I  ajn,  reapectfolly, 

W.  B.  HAZEN. 

* 

[The  letter  alluded  to  by  General  Uaxen  is  the  ibUowing,  addressed  to  the  editor  of  the 
Armj  and  Nav j  Journal :  ] 

Cincinnati,  Ohio,  Jfay  14,  1876. 

Mr  DeaH  Colonel  Church  :  In  your  issue  of  jesterdaj  jou  say : 

**  We  saw  considerable  of  General  Hazen  while  he  was  in  New  York,  and  certainly  never 
heard  him  hint  at  any  such  cause  (meaning  my  action  taken  four  years  ago  reepecting  post- 
traders)  for  being  ordered  to  Dakota.'* 

Neither  you  nor  any  other  person  ever  heard  me  say  so,  but  many  persons  have  heard  me 
contradict  the  rumor,  which  has  given  me  great  annoyance,  and  my  excuse  for  continuing 
this  matter  in  print  must  be  that  it  has  already  been  brought  there  in  a  manner  requiring  my 
notice. 

The  order  came  almost  immediately  after  I  had  testiSed  before  the  Militaiy  Committee 
and  under  circumstances  of  pecular  hardship,  before  I  was  fairly  settled  at  the  post  I  was 
then  at,  and  when  I  was  seriously  ill  from  an  old  wound,  which  rendered  me  unfit  to  travel 
for  two  months  and  for  duty  for  more  than  a  year.  This,  with  the  aad  domestic  affliction 
resulting  from  the  journey  incident  to  the  order,  naturally  enough  connected  the  two,  my 
testimony  and  the  order,  in  the  minds  of  many  as  cause  and  effect.  Their  belief  seemed  con- 
firmed by  unguarded  expressions  of  the  Secretary  and  those  supposed  to^eflect  his  views  as 
to  the  length  of  service  I  might  expect  there,  as  well  as  by  the  tact  that,  although  stationed 
for  four  years  in  the  midst  of  the  Indian  country,  where  active  expeditions  were  frequently 
sent'out,  of  which  my  own  regiment  formed  a  part,  I  have  been  invariably  kept  at  my  post, 
while  sometimes  a  majority  of  my  regiment  has  gone  to  make  up  the  command  of  an  officer 
junior  to  me  in  rank.  These  appearances  have  not  only  attracted  the  notice  and  comment 
of  my  personal  friends,  but  of  a  large  portion  of  the  Army.  I  state  again  that  the  rumor 
never  came  from  me,  but  on  all  proper  occasions  I  have  contradicted  it,  until  recently  I  have 
paid  no  attention  whatever  to  it. 

I  have  known  from  the  first  that  the  order  did  not  emanate  from  the  War  Department, 
and  have  believed  and  always  said  that  in  making  the  selection,  direct  reference  was  had  to 
military  reasons. 

W.  B.  EAZEN. 

Mr.  Cabpemteb.  Now  we*  offer  to  show  in  this  connection  the  official 
orders  from  the  War  Department.  In  the  first  place  the  President 
orders  Mr.  Belknap,  Secretary  of  War,  to  send  a  regiment  of  infantry  to 
Dakota,  designating  nothing.    Then  Mr.  Belknap 

Mr.  Manager  McMahon.  We  propose  to  object  to  all  this.    We  did 
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not  object  to  the  letter,  but  we  are  not  trying  General  Hazen.    Tbe  gen- 
tleman seeniB  to  forget  that  we  are  trying  General  Belknap. 

Mr.  Oabpenteb.  Ib  that  all  the  objection  f 

Mr.  Manager  McMahon.  That  is  the  objection. 

Mr.  Gabpenteb.  Then  let  me  finish  the  ofi'er.  The  offer  is  to  show 
that  the  President  ordered  Mr.  Belknap  as  Secretary  of  War  to  send  a 
regiment  of  infantry  to  Dakota ;  that  Belknap  ordered  (General  Sher- 
man to  send  a  regiment  of  infantry  to  Dakota;  that  Sherman  ordered 
General  Sheridan  to  send  a  regiment  of  infantry  to  Dakota ;  that  Sheri- 
dan ordered  General  Pope  to  send  a  regiment  of  infantry  to  Dakota, 
and  Pope  designated  the  Sixth  Infantry,  of  which  Colonel  Hazen  hap- 
pened to  be  colonel.  That  is  all  the  connection  Belknap  had  with  that 
transaction,  and  there  is  the  proof  of  it.  [Holding  np  a  bundle  of 
papers.]    We  offer  these  papers. 

Mr.  Manager  MoMahon.  y^e  object,  and  I  will  state  the  ground  of 
our  objection.  We  have  given  no  evidence  on  this  point.  We  con- 
cluded the  examination*  of  (General  Hazen  without  asking  him  when  or 
where  he  was  ordered  after  he  had  given  the  testimony  before  the  House 
committee.  We  did  so  because  we  did  not  desire  to  encumber  this 
record  or  tbis  case  with  any  other  question  except  the  one  legitimately 
before  the  Senate.  We  did  it  because  we  were  aware  of  General  Hazen's 
own  letter  from  which  we  might  have  drawn  our  own  conclusions,  but 
we  care  to  draw  none  now  and  have  made  nothing  upon  it ;  and,  as  I 
repeat  to  the  gentleman,  be  is  endeavoring  in  this  case  to  try  a  side 
issne,  that  side  issue  being  in  the  first  instance  whether  General  Hazen 
had  told  the  truth  about  a  particular  matter ;  and  in  the  second  instance 
(which  has  no  connection  with  this  case)  whether  General  Belknap  sent 
him  to  the  frozen  country  because  General  Hazen  testified  before  tbe 
Military  Committee. 

Mr.  Oabpenteb.  Will  the  manager  allow  me  to  interrupt  him  f 

Mr.  Manager  MoMahon.  Yes,  sir. 

Mr.  Oabpenteb.  I  understand  you  to  say  that  you  knew  of  this  letter 
of  General  Hazen  showing  that  Belknap  was  in  no  fault  whatever  about 
his  being  sent  to  Dakota.  I  should  like  now  to  know  whether  it  was 
before  or  after  you  had  that  knowledge  that  you  made  the  charge  here 
as  manager  that  Belknap  sent  him  to  the  frozen  regions. 

Mr.  Manager  MoBIahon.  I  derived  that  impression,  if  I  made  that 
expression,  from  what  I  supposed  General  Hazen  had  said. 

Mr.  Oabpen;peb.  I  wish  in  justice,  then,  to  the  manager  to  concede 
that  he  would  not  have  said  any  such  thing  if  he  had  that  knowledge  at 
the  time. 

The  PBBsroENT  pro.tempore.  If  there  be  no  objection  the  proceedings 
of  the  trial  will  be  suspended  to  receive  a  message  from  the  House  of 
B;epresentatives. 

A  message  was  received  from  the  House  of  Representatives. 

After  which, 

The  Pbesident  pro  tempore.  The  Senate  resumes  the  impeachment 
trial.  Objection  was  raised  to  the  submission  of  certain  documentary 
evidence.  The  Ohair  will  submit  the  question  to  the  Senate,  Shall  tbe 
papers  be  admitted  f  * 

The  question  was  decided  in  the  negative. 

William  B.  Hazen's  exan^i nation  continued. 

Mr.  Oabpenteb.  We  are  through  with  the  witness. 

Keexamined  by  Mr.  MoMahon : 
Question.  Was  the  letter  which  has  been  read  in  evidence  here,  marked 
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''  coDfidential,''  id  answer  to  a  letter  received  or  did  it  f^*ow  out  of  a  per- 
sonal interview  ? — ^Answer.  It  grew  oat  of  a  personal  interview. 

Q.  Where  t— A.  At  Fori  Baford. 

Q.  Ton  can  state  n6w  what  that  interview  was  between  you  and  Gen- 
eral Belknap. — ^A.  It  was  to  the  effeipt  that  I  thought  there  was  a  mis- 
understanding in  our  relations  and  had  been;  that  my  testimony  before 
the  committee  four  years  before  refeired  directly  and  specially  to  the 
&Milty  system  of  post-traders ;  and  the  matter  that  came  in  there  re- 
specting himself  was  entirely  a  side  issue  and  came  in  incidentally,  and 
I  had  requested  that  there  should  be  nothing  said  about  it ;  but  I  re- 
ported that  it  was  a  matter  which  I  consider^  was  very  important  the 
committee  should  know,  as  it  was  bringing  the  office  of  the  Secretary  of 
War  into  great  criticism,  inasmuch  as  his  relations  to  certain  parties 
to  whom  this 

Mr.  Oabpbntbb.  One  moment.  I  should  like  to  know  what  the  ques- 
tion is  that  is  being  answered. 

Mr.  Manager  MoMahon.  He  is  answering  that  this  letter  grew  out  of 
an  interview  between  him  and  the  defendant. 

Mr.  Oabpbntbb.  Then  let  him  state  what  he  said  and  what  the  de- 
fendant said. 

Mr.  Manager  MoMahon.  That  is  what  he  is  doing. 

Mr.  Oabpbnteb.  I  do  not  understand  it  so. 

Mr.  Manager  MoMahon.  I  do.  To  test  it  I  will  put  a  question.  (To 
the  witness.)  Are  you  not  now,  general,  testifying  to  a  conversation 
between  you  and  General  Belknap  f 

A.  lam. 

Q.  (By  Mr.  Oabpbntbb.)  Distinguish  between  what  you  said  and 
what  Belknap  said. 

The  Witness.  I  said  to  him  that  I  felt  that  I  had  been  unjustiy  con- 
strued ;  that  I  thought  there  was  a  misunderstanding  growing  out  of 
my  testimony  before  the  committee  four  years  before,  and  that  I  desired 
that  he  permit  me  to  address  him  fiiUy  on  the  subject.  I  went  into 
some  detail  of  my  testimony  at  that  time ;  I  will  not  pretend  to  trace  it 
now^.  He  told  me  he  wanted  me  to  write  him  fully  and  frankly ;  and 
that  was  the  reason  the  letter  was  written.  I  said  to  him  specially  that 
my  testimony  before  the  Military  Oommittee  did  not  refer  to  himself^ 
but  did  refer  to  the  faulty  system  of  post-traders,  and  their  being  farmed 
out ;  and  that  I  did  not  consider  myself  responsible  for  the  gossip  that 
bad  grown  up. 

I  wish  also  to  say  with  regard  to  my  testimony  before  the  Military 
Committee  four  years  ago  that  I  was  called  there  principally,  as  stated 
in  that  letter,  to  testify  with  regard  to  the  German  and  French  staff  or- 
ganizations, and  the  other  was  a  branch  of  the  subject 

Q.  (By  Mr.  Manager  MgMahon.)  As  a  matter  of  fact,  how  bad  the 
personal  relations  been  between  you  and  the  Secretary  of  War  in  the 
three  years  preceding  this  interview  at  Fort  Bnfordf — A.  They  had 
been  very  unsatisfactory  to  mc,  as  I  had  many  reasons  for  believing  he 
did  not  feel  kind  to  me. 

Eecrossexamined  by  Mr.  Cabpenteb  : 

Q.  Where  was  this  conversation  1— A.  At  Fort  Buford,  Dakota  Ter- 
ritory. 

Q.  I  know,  but  whereabouts  was  it,  on  the  steamboat  just  as  the  boat 
was  ready  to  start  f — A.  It  may  have  been  on  the  steamboat  or  it  may 
have  been  in  my  headquarters. 
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Q.  How  long  did  the  conversation  continue  f — A.  Perhaps  five  min- 
utes ;  not  long. 

Q.  Did  he  ask  you  at  that  time  about  your  own^st-trader,  what  sort 
of  a  man  he  was? — A.  Yes. 

Q.  Did  you  make  report  on  that  subject! — A.  I  reported  to  him, 
but 

Q.  [Handing  a  paper.]  See  if  that  is  the  report.  Is  that  the  reply 
you  made  bearing  on  the  subject  f — A.  [After  examining.]  That  is  my 
letter. 

Q.  Who  was  the  post-trader  there  f — A.  Mr.  Leighton. 

Q.  And  you  reported  him  all  right  f — A.  All  right,  and  have  since 
recommended  him  for  reappointment. 

Mr.  Oabpektbb.  (To  the  managers.)  Do  you  care  for  this  letter  ? 

Mr.  Manager  MoMahon.  No  ;  we  do  not  want  Mr.  Leighton. 

Q.  (By  Mr.  Gabpenteb.)  Yon  say  you  had  special  reasons  for  think- 
ing the  Secretary  of  War  felt  unkind  to  you.  State  anything  the  Secre- 
tary of  War  ever  did  to  justify  yon  in  thinking  be  was  unjust  to  yon,  or 
what  he  ever  did  that  was  unjust  to  you. — ^A.  I  know  of  no  acts  he  did 
that  were  unjust  to  me.    I  do  not  think  be  ever  did  an  unjust  act  to  me. 

Q.  You  say  you  think  he  never  did  an  unjust  act  to  yon  f — A.  I  do 
not  remember  of  any. 

Q.  Is  not  that  about  all  that  can  be  expected  in  official  relations?  Do 
you  not  know  that  the  Secretary  of  War  did  reoomm^id  you  to  go  upon 
a  board  for  the  revision  of  Army  regulations? — A.  I  know  he  did. 
I  was  grateful  to  him  for  it,  but  I  requested  General  Sherman  not  to 
permit  me  to  go,  as  I  had  been  already  on  that  style  of  duty  more  than 
I  wanted  to  be  at  that  time,  and  General  Sherman  put  another  man  on 
the  board. 

Q.  Do  you  say  that  General  Sherman  did  that  at  your  request  ? — A. 
I  do  not  know  that  he  did  it  at  my  request:  but  when  he -was  at  my 
post  at  Fort  Gibson  some  six  months  before  I  did  request  him  to  see 
that  I  was  left  at  the  post  and  not  put  upon  detail  duty. 

Q.  (Handing  a  paper.]  Did  yon  ever  see  that  letter,  or  a  letter  of 
whieh  that  is  a  copy  ? — A.  [After  examining.]  I  never  saw  it. 

Q.  Does  that  refresh  your  recollection  any  ? — A.  Not  at  all.  I  have 
no  recollection  about  it. 

Mr.  Cabpentbb.  We  offer  in  this  connection  an  onler  for  a  telegram 
between  General  Sherman  and 

Mr.  Manager  Hoab.  I  desire  to  ask  the  honorable  counsel  if,  consider- 
ing that  this  whole  matter  rests  on  a  statement  in  the  opening,  which 
has  been  disclaimed  by  the  managers,  and  as  we  have  allowed  yon  to  go 
so  far  as  to  show  that  letter,  it  is  worth  while  to  take  upUie  time  of  tbe 
court  by  pursuing  this  vindication  of  his  treatment  of  the  witness  any 
further? 

Mr.  Cabpenteb.  I  do  not  know  how  fur  that  opening  speech  may 
have  struck  through  the  Senate.  It  did  not  make  much  impression  on 
roe,  because  I  did  not  take  any  stock  in  it. 

Mr.  Manager  Hoab.  I  should  think  after  spending  an  hour  on  the 
subject  it  ought  to  be  sufficient. 

Q.  (By  Mr.  Cabpenteb.)  I  understand  you  to  say  that  in  no  act  did 
the  Secretary  of  War  do  you  injustice,  and  here  is  at  least  one  act  in 
which  he  tried  to  do  you  a  favor  ? — A.  I  know  of  no  special  act  in  which 
he  was  unjust  to  me. 

Q.  Do  you  not  know  a'special  act  in  which  he  tried  to  further  what  be 
supposed  your  wishes  were  by  this  promotion  on  this  board  ?— A.  That 
is  tr«e ;  however,  1  did  not  wish  it  at  the  time. 
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Q.  Bat  General  Sherroaa  opposed  it  on  the  groand  that  yoa  had  had 
too  many  favors  already  t — A.  Yes. 

Q.  (By  Mr.  Manager  McMahon.)  Without  stating  what  had  been  re- 
ported to  yon,  you  can  say  whether  you  had  heard  reports  as  to  what 
the  Secretary  and  those  connected  with  him  had  said  in  regard  to  you  f 

Mr.  Cabpenteb.  What  it  that ! 

Mr.  Manager  McMahon*  lie  has  stated  already  that  the  relations 
between  him  and  the  Secretary  were  not  satisfactory.  You  have  put 
the  inquiry  to  him  simply  as  to  whether  the  Secretary  did  any  unjust 
act.  Now,  the  question  I  put  is  this :  Without  giving  the  details  of  any 
conversation  or  any  report  that  was  made  to  you,  state  the  fact  whether 
reports  were  made  to  you  of  statements  in  regard  to  you  by  the  Secre- 
tary of  War  and  those  connected  immediately  with  him. 

Mr.  Gabpenteb.  Do  yoxx  resrtly  insist  on  that  question  f 

Mr.  Manager  MoMahon.  It  is  as  good  as  a  great  many  of  yours. 

Mr.  Gabpenteb.  If  you  want  to  keep  this  witness  here  three  weeks, 
ask  the  question  ;  I  shall  not  object ;  but  yoa  will  have  a  large  cha{)ter. 

Mr.  Manager  MoMahon.  We  withdraw  the  qoestion. 

Mr.  Gabpenteb.  I  thought  you  would. 

The  Pbesident  pro  tempore.  Are  the  managers  through  with  the 
witness  f 

Mr.  Manager  McMahon.  Yes,  sir. 

The  Pbbsidbnt  pro  tempore.  The  witness  is  dismissed. 

Mr.  Manager  McMahon.  I  will  state,  Mr.  President,  that  two  or  three 
of  onr  witnesses  have  not  yet  appeared ;  we  have  no  witnesses  now  to- 
day that  we  can  examine  unless  it  be  Mr.  Whitney,  if  he  has  separated 
those  telegrams ;  or  yoa  can  put  Mr.  Grosby  upon  the  stand  now  and 
pot  such  questiens  to  him  as  you  see  fit  in  cross-examination. 

Mr.  Gabpenteb.  We  prefer  to  call  Mr.  Grosby  after  he  has  had  an 
opportunity  to  find  that  letter  fh>m  General  Hazen.  We  want  him  to 
search  for  that  in  the  Department  and  be  here  with  it  to-morrow. 

Mr.  Manager  McMahon.  It  is  understood  now  that  he  is  offered  for 
cross-examination,  and  if  yon  wait  for  your  case  we  shall  insist  that  he 
is  your  witness  and  must  be  examined  according  to  law. 

Mr.  Gabpenteb.  We  shall  submit  to  the  law  as  cheerfully  as  you 
have  all  the  way  through. 

Leonabd  Whitney  recalled  and  examined. 

Question.  (By  Mr.  Manager  MoMahon.)  Have  you  made  the  search 
we  spoke  of  on  Saturday  ? — Answer.  Yes,  sir. 

Q.  Have  yoa  found  any  other  telegrams  than  those  submitted  f — A. 
I  found  some  among  those  I  submitted  on  Saturday.  I  made  the  se- 
lections as  yon  requested. 

[The  witness  selected  a  number  of  dispatches  and  handed  them  to  the 
managers.] 

Mr.  Manager  MoMahon.  There  is  nothing  there  except  what  we  have 
already  the  originals  of,  and  you  can  retire,  Mr.  Whitney. 

The  Pbesident  pro  tempore.  The  witness  is  excused. 

Mr.  Manager  McMahon.  Mr.  President,  I  will  state  to  the  court  that 
we  have  now  no  witness  present  that  we  can  examine,  probably,  until 
after  the  examination  of  Mr.  Marsh  is  completed,  and  but  one  or  two 
then,  except  Evans  and  Fisher;  and  if  not  inconvenient  to  the  Senate 
and  a  waste  of  public  time,  I  would  suggest  modestly  that  the  Senate 
as  a  court  of  impeachment  might  very  properly  give  counsel  a  rest  at 
this  time  by  adjournment. 

Mr.  CoNKLiNa.  How  many  more  witnesses  have  you  to  examine  ! 
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Mr.  Manager  McMahon.  We  have  Evans  and  Fisher.  We  have  some 
other  witnesses  subpoenaed ;  but  they  are  for  rebuttal. 

Mr.  CoNKLiNa.  1  mean  in  chief. 

Mr.  Manager  MoMahon.  Probably  three  more. 

Mr.  Anthony.  Are  they  in  the  city  t 

Mr.  Manager  MgMahon.  Evans  and  Fisher  are  not  in  the  city.  The 
other  is  in  the  city,  but  we  have  not  been  able  to  reach  him. 

Mr.  Manager  HoAE.  We  do  not  expect  to  call  Fisher,  if  Evans  comes. 

Mr.  Manager  MoMahon.  We  will  call  Mr.  iBobbins,  of  the  House,  now. 

Hon.  William  M.  Bobbins  called. 

Mr.  Manager  MoMahon.  We  are  informed  that  Mr.  Bobbins  is  con- 
fined to  his  bed  by  illness,  and  we  shall^have  to  make  an  arrangement 
to  g  't  some  other  witness. 

Mr.  Gabpenteb.  As  it  seems  that  we  shall  adjourn  at  this  point, 
probably,  I  want  to  suggest  to  the  managers  whether  they  are  not  will- 
ing to  adjourn  the  trial  over  to-morrow.  The  Senate,  having  other 
business  enough  to  do,  will  not  be  at  leisure  orout  of  business,  and  that 
will  give  us  an  opportunity  to  look  over  our  testimony  on  the  part  of 
the  defense  and  put  it  in  just  as  rapidly  as  it  can  be  put  in.  I  will  save 
the  day,  I  believe,  in  the  time  of  the  Senate  if  they  will  allow  me  to- 
morrow to  get  the  defense  ready,  so  that  we  can  get  it  in  hand  and  rush 
it  through. 

Mr.  Kebnan.  How  long  will  your  testimony  take  f 

Mr.  Gabpenteb.  Two  days,  I  think.  It  may  go  three;  but  I  think 
two  will  do.  I  will  put  in  the  case  on  the  part  of  the  defense  as  fast  as 
possible. 

Mr.  Kebnan.  I  move  that  the  Senate  setting  as  a  court  for  the  trial 
of  the  impeachment  adjourn  until  to-morrow. 

The  motion  was  agreed  to ;  and  (at  four  o'clock  and  forty-nine  min- 
utes p.  m.)  the  Senate  sitting  for  the  trial  of  the  impeachment  ad- 
journed. 


Tuesday,  Jtily  11, 1876. 

The  Pbesident  pro  tempore.  The  hour  of  twelve  o'clock  having  ar- 
rived, the  Senate  will  proceed  to  the  consideration  of  the  articles  of  im- 
peachment exhibited  by  the  House  of  Bepresentatives  against  William 
W.  Belknap. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  Pbesident  pro  tempore.  The  House  of  Bepresentatives  will  be 
duly  notified. 

Messrs.  Lynde,  McMahon,  Jenks,  Lapham,  and  Hoar,  of  the  managers 
on  the  part  of  the  House  of  Bepresentatives,  appeared  and  were  con- 
ducted to  the  seats  assigned  them.  ^ 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Garpenter. 

Mr.  Thubman.  I  now  move  that  the  proceedings  of  the  court  be  sus- 
pended for  half  an  hour  in  order  to  go  into  legislative  session. 

Mr.  Gabpenteb.  I  am  told  by  some  Senators  that  the  Gommittee 
on  Appropriations  are  anxious  to  go  on  with  their  work  this  morning. 
I  find  myself  thoroughly  sick  and  unable  really  to  stay  here  to-day, 
and  the  managers,  I  understand,  would  have  no  objection  if  the  Senate 
would  adjourn  over  until  to-morrow.  Mr.  Evans  has  not  arrived,  so 
that  no  time  would  be  lost,  and  it  would  be  a  great  accommodation  to 


TRIAL  OF  WILLIAM  W.  BELKNAP.  727 

me  personally,  and  I  do  not  see  that  it  would  harm  any  body  or  delay 
any  thing. 

The  President  pro  tempore.  The  qaestion  is  on  the  motion  of  the 
Senator  from  Ohio,  [Mr.  Thurman,]  that  the  proceedings  of  the  court  be 
suspended  for  half  an  hour. 

Mr.  WiNDOM.  I  ask  consent  to  say  a  word  with  reference  to  the  re- 
quest of  the  counsel. 

The  President  pro  tempore.  Is  there  objection  f  The  Chair  hears 
none,  and  the  Senator  from  Minnesota  will  proceed. 

Mr.  WiNDOM.  I  think  that  no  time  would  be  lost  by  the  Senate  in 
acceding  to  that  request.  The  Committee  on  Appropriations  have  the 
river  and  harbor  bill  ready  to  report  today,  and  we  can  act  upon  it  to- 
morrow. It  is  desirable,  1  think,  that  it  should  be  acted  upon  before 
we  conclude  the  trial. 

Mr.  Edmunds.  That  makes  two  days,  then. 

Mr.WiNDOM.  I  thought  the  request  was  to  adjourn  over  to-morrow, 
instead  of  to-day. 

Mr.  Carpenter.  My  request  was  to  adjourn  until  to-morrow. 

Mr.  WiNDOM.  I  misunderstood  the  request.  The  reason  I  gave  would 
not  apply  to  today. 

Mr.  CoNKLiNG.  I  move  to  amend  the  motion  of  the  Senator  from  Ohio, 
so  that  the  Senate  sitting  for  this  trial  adjourn  until  tomorrow,  which 
will  be  at  twelve  o'clock. 

The  President  |)ro  tempore.  Simply  to  adjourn  will  be  until  to-mor- 
row at  twelve  o'clock.  The  Senator  from  New  York  moves  that  the 
Senat.e  sitting  in  trial  adjourn. 

The  question  being  put,  there  were,  on  a  division — ayes  13,  noes  15 ; 
no  quorum  voting. 

Mr.  Edmunds.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  MoMahon.  Before  the  vote  is  taken,  I  simply  desire 
to  say  to  the  Senate  that  I  think  the  statement  of  the  gentleman  was 
entirely  too  broad  that  the  managers  had  agreed  to  the  postponement. 

Mr.  Carpenter.  I  said  that  I  understood  the  managers  would  make 
no  serious  objection  to  it. 

Mr.  Manager  MoMahon.  So  far  as  the  managers  are  concerned,  of 
course  they  prefer  that  the  trial  shall  go  ahead  immediately. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  17,  nays 
24 ;  as  follows : 

Teas — Messrs.  Allison,  Bogy,  Conkling,  Cooper,  Dawes,  Ferry,  Hamilton,  Howe,  Ingalls, 
Kelly,  Logan,  McCreery,  Mitchell,  Morton,  Sherman,  Thnrman,  and  West— 17. 

Nay8 — Messrs.  Anthony,  Booth,  Bruce,  Cockrell,  Davis,  Edmunds,  Frelinghuysen,  Har- 
vey, Hitchcock,  Kernan,  Key,  Merrimon,  Morrill,  Norwood,  Oglesby,  Paddock,  Patterson, 
Ransom,  Robertson,  Wallace,  Why te,  Windom,  Withers,  and  Wright — 24. 

Not  Voting — Messrs.  Alcorn,  Bamum,  Bayard,  Boutwell,  Burnside,  Cameron  of  Penn- 
sylvania, Cameron  of  Wisconsin,  Caperton,  Christiancy,  Clayton,  Conover,  Cragia,  Dennis, 
Dorsey,  Eaton,  Qoldthwaite,  Gordon,  Hamlin,  Johnston,  Jones  of  Florida,  Jones  of  Ne- 
vada, McDonald,  McMillan,  Maxey,  Randolph,  Sargent,  Saulsbury,  Sharon,  Spencer,  Ste- 
venson, and  Wadleigh — 31. 

So  the  motion  was  not  agreed  to. 

The  Presidbnt  pro  tempore.  The  question  recurs  on  the  motion  of 
the  Senator  from  Ohio  [Mr.  Thurman]  that  the  trial  be  suspended  for 
half  an  hour. 

Mr.  CoNKLiNa.  I  hope  not    Let  us  go  on. 

The  motion  was  not  agreed  to. 

The  Secretary  proceeded  to  read  the  journal  of  the  proceedings  of  the 
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Mr.  Manager  McMahon.  We  have  Evans  and  Fisher.  We  have  some 
other  witnesses  subpoenaed ;  but  they  are  for  rebuttal. 

Mr.  CoNKLiNO.  1  mean  in  chief. 

Mr.  Manager  McMahon.  Probably  three  more. 

Mr.  Anthony.  Are  they  in  the  city  t 

Mr.  Manager  McMahon.  Evans  and  Fisher  are  not  in  the  city.  The 
other  is  in  the  city,  but  we  have  not  been  able  to  reach  him. 

Mr.  Manager  Hoab.  We  do  not  expect  to  call  Fisher,  if  Evans  comes. 

Mr.  Manager  McMahon.  We  will  call  Mr.  !Bobbins,  of  the  House,  now. 

Hon.  William  M.  Bobbins  called. 

Mr.  Manager  McMahon.  We  are  informed  that  Mr.  Bobbins  is  con- 
fined to  his  bed  by  illness,  and  we  shairhave  to  make  an  arrangement 
to  g  't  some  other  witness. 

Mr.  Gabpenteb.  As  it  seems  that  we  shall  adjourn  at  this  point, 
probably,  I  want  to  suggest  to  the  managers  whether  they  are  not  will- 
ing to  adjourn  the  trial  over  to-morrow.  The  Senate,  having  other 
business  enough  to  do,  will  not  be  at  leisure  or  out  of  business,  and  that 
will  give  us  an  opportunity  to  look  over  our  testimony  on  the  part  of 
the  defense  and  put  it  in  just  as  rapidly  as  it  can  be  put  in.  I  will  save 
the  day,  I  believe,  in  the  time  of  the  Senate  if  they  will  allow  me  to- 
morrow to  get  the  defense  ready,  so  that  we  can  get  it  in  hand  and  rush 
it  through. 

Mr.  Kebnan.  How  long  will  your  testimony  take  f 

Mr.  Gabpenteb.  Two  days,  I  think.  It  may  go  three;  but  I  think 
two  will  do.  I  will  put  in  the  case  on  the  part  of  the  defense  as  fast  as 
possible. 

Mr.  Kebnan.  I  move  that  the  Senate  setting  as  a  court  for  the  trial 
of  the  impeachment  adjourn  until  to-morrow. 

The  motion  was  agreed  to ;  and  (at  four  o'clock  and  forty-nine  min- 
utes p.  m.)  the  Senate  sitting  for  the  trial  of  the  impeachment  ad- 
journed. 


Tuesday,  Jnly  11, 1876. 

The  Peesident  pro  tempore.  The  hour  of  twelve  o'clock  having  ar- 
rived, the  Senate  will  proceed  to  the  consideration  of  the  articles  of  im- 
peachment exhibited  by  the  House  of  Bepresentatives  against  William 
W.  Belknap. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arras. 

The  Pbesident  jpro  tempore.  The  House  of  Bepresentatives  will  be 
duly  notified. 

Messrs.  Lynde,  McMahon,  Jenks,  Lapham,  and  Hoar,  of  the  managers 
on  the  part  of  the  House  of  Bepresentatives,  appeared  and  were  con- 
ducted to  the  seats  assigned  them.  ^ 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Garpenter. 

Mr.  Thubman.  I  now  move  that  the  proceedings  of  the  court  be  sus- 
pended for  half  an  hour  in  order  to  go  into  legislative  session. 

Mr.  Gabpenteb.  I  am  told  by  some  Senators  that  the  Gommittee 
on  Appropriations  are  anxious  to  go  on  with  their  work  this  morning. 
I  find  myself  thoroughly  sick  and  unable  really  to  stay  here  to-day, 
and  the  managers,  I  understand,  would  have  no  objection  if  the  Senate 
would  adjourn  over  until  to-morrow.  Mr.  Evans  has  not  arrived,  so 
that  no  time  would  be  lost,  and  it  would  be  a  great  accommodation  to 
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me  personally,  and  I  do  not  see  that  it  would  barm  any  body  or  delay 
any  tbing. 

The  Pbksident  pro  tempore.  The  qaention  is  on  the  motion  of  the 
Senator  from  Ohio,  [Mr.  Thurman,]  that  the  proceedings  of  the  court  be 
suspended  for  half  an  hour. 

Mr.  WmDOM.  I  ask  consent  to  say  a  word  with  reference  to  there- 
quest  of  the  counsel. 

The  Peesidenx  pro  tempore.  Is  there  objection  f  The  Chair  hears 
none,  and  the  Senator  from  Minnesota  will  proceed. 

Mr.  WiNDOM.  I  think  that  no  time  would  be  lost  by  the  Senate  in 
acceding  to  that  request.  The  Committee  on  Appropriations  have  the 
river  and  harbor  bill  ready  to  report  today,  and  we  can  act  upon  it  to- 
morrow. It  is  desirable,  t  think,  that  it  should  be  acted  upon  before 
we  conclude  the  trial. 

Mr.  Edmunds.  That  makes  two  days,  then. 

Mr.WiNDOM.  I  thought  the  request  was  to  adjourn  over  to-morrow, 
instead  of  today. 

Mr.  Carpenter.  My  request  was  to  adjourn  until  to-morrow. 

Mr.  WiNDOM.  I  misunderstood  the  request.  The  reason  I  gave  would 
not  apply  to  today. 

Mr.  CoNKLiNa.  I  move  to  amend  the  motion  of  the  Senator  from  Ohio, 
so  that  the  Senate  sitting  for  this  trial  adjourn  until  tomorrow,  which 
will  be  at  twelve  o'clock. 

The  President  pro  tempore.  Simply  to  adjourn  will  be  until  to-mor- 
row at  twelve  o'clock.  The  Senator  from  New  York  moves  that  the 
Senate  sitting  in  trial  adjourn. 

The  question  being  put,  there  were,  on  a  division — ayes  13,  noes  15 ; 
no  quorum  voting. 

Mr.  Edmunds.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  MoMahon.  Before  the  vote  is  taken,  I  simply  desire 
to  say  to  the  Senate  that  I  think  the  statement  of  the  gentleman  was 
entirely  too  broad  that  the  managers  had  agreed  to  the  postponement. 

Mr.  Carpenter.  I  said  that  I  understood  the  managers  would  make 
no  serious  objection  to  it. 

Mr.  Manager  MoMahon.  So  far  as  the  managers  are  concerned,  of 
course  they  prefer  that  the  trial  shall  go  ahead  immediately. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  17,  nays 
24;  as  follows: 

Teas — Messrs.  Allison,  Bogy,  Conkling,  Cooper,  Dawes,  Ferry,  Hamilton,  Howe,  Ingalls, 
Kellj,  Logan,  McCreerj,  Mitchell,  Morton,  Sherman,  Thurman,  and  West — 17. 

NaT8— Messrs.  Anthony,  Booth,  Bruce,  Cockrell,  Davis,  Edmunds,  Frelinghuvsen,  Har- 
vey, Hitchcock,  Kernan,  Key,  Merrimon,  Morrill,  Norwood,  Oglesby,  Paddock,  Fatterson, 
Bansom,  Robertson,  Wallace,  WhVte,  Windom,  Withers,  and  Wright — 24. 

Not  Voting — Messrs.  Alcorn,  Bamum,  Bayard,  Boutwell,  Bumside,  Cameron  of  Penn- 
sylrania,  Cameron  of  Wisconsin,  Caperton,  Christiancy,  Clayton,  Conorer,  Cragin,  Dennis, 
Dorsey,  Eaton,  Goldthwaite,  Gordon,  Hamlin,  Johnston,  Jones  of  Florida,  Jones  of  Ne- 
vada, McDonald,  McMillan,  Maxey,  Randolph,  Sargent,  Saulsbury,  Sharon,  Spencer,  Ste- 
venson, and  Wadleigh — 31. 

So  the  motion  was  not  agreed  to. 

The  Pbbsedbnt  pro  tempore.  The  question  recurs  on  the  motion  of 
the  Senator  from  Ohio  [Mr.  Thurman]  that  the  trial  be  suspended  for 
half  an  hour. 

Mr.  CoNKLiNG.  I  hope  not    Let  us  go  on. 

The  motion  was  not  agreed  to. 

The  Secretary  proceeded  to  read  the  journal  of  the  proceedings  of  the 
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Q.  Have  you  any  recollection  of  improperly  dating  it  at  any  time  !— 
A.  I  have  not. 

Q.  After  having  seen  that  letter,  I  understand  you  to  say  that  yon 
and  the  Secretary  had  had  a  conversation  about  post-traderships  some 
time  in  August  f 

Mr.  Cabpenteb,  I  object  to  that  question. 

Mr.  Manager  MgMahon.  It  is  a  repetition.  We  withdraw  the  ques- 
tion. (To  the  witness.)  Do  yon  lemember  upon  any  occasion  when 
Evans  &  Co.  made  payment  in  a  check  of  Northrop  &  Chick  to  you  for 
$500  f 

Mr.  Blaib.  We  object  to  that  question. 

Mr.  Manager  MgMahon.  I  simply  want  to  call  the  witness's  recollec- 
tion to  a  particular  time. 

Mr.  Blaib.  Wjb  object  to  any  question  not  growing  out  of  our  cross- 
examination. 

Mr.  Manager  MgMahon.  This  comes  right  in  your  line,  as  you  will 
see  presently.    (To  the  witness.)  Do  you*remember  the  fact  T 

The  Witness.  Am  I  to  answer  ! 

Mr.  Cabpenteb.  Kot  at  present.    We  insist  on  the  dbjection. 

Mr.  Manager  MgMahon.  State  the  objectioi. 

Mr.  Cabpenteb.  We  have  simply  cross-examined  this  witness.  We 
have  shown  nothing  whatever,  nor  have  we  attempted  to  show  anything 
whatever,  except  what  is  legitimate  matter  of  cross-examination.  They 
may  reexamine  in  regard  to  the  new  matters  we  have  called  out  in 
cross-examination^  but  nothing  else.  They  cannot  go  on  now  and  by 
this  witness  attempt  to  show  any  consideration  or  anything  of  that  kind, 
because  that  is  a  part  of  their  case ;  they  have  examined  the  witness 
upon  that  subject  and  called  out  from  him  such  evidence  as  they  could 
and  passed  him  over  for  cross-examination,  and  they  cannot  return  to  it 
now. 

Mr.  Thubman.  I  wish  to  suggest  that  even  if  the  question  is  not 
strictly  responsive  to  the  cross-examination,  it  is  in  the  discretion  of  the 
court  to  permit  it  to  be  answered. 
I   The  Pbesident  pro  tempore.    The  reporter  will  read  the  question. 

The  question  was  read,  as  follows : 

Q.  Do  yoa  remember  upon  any  occasion  when  Evans  &  Co.  made  payment  in  a  check  of 
Northrup  &  Chick  to  you  for  $500  7 

The  Pbesedbnt  pro  tempore.  Shall  this  interrogatory  be  admitted  ? 

The  question  being  put,  it  was  decided  in  the  affirmative. 

Mr.  Manager  McMahon.  Answer  the  question. 

The  Witness.  I  do  not  remember. 

Q.  (By  Mr.  Manager  MoMahon.)  Do  you  remember  any  occasion 
when  he  made  a  payment  in  a  check  of  $500  that  you  returned  to  him, 
without  remembering  the  name  of  the  person  f — A.  1  remember  reCura- 
ing  him  a  check,  but  I  do  not  remember  the  amount.  1  think  it  was  more 
than  one.  • 

Q.  Do  you  remember  writing  him  a  letter  at  the  time  you  returned  a 
check  to  him  f  I  do  not  ask  for  the  contents  of  the  letter. — A.  I  think 
Ido. 

Q.  (By  Mr.  CoNKLiNa.)  Was  the  answer  of  the  witness  that  this  was 
more  than  once  f — A.  More  than  one  check,  I  think. 

Q.  (By  Mr.  Manager  McMahon.)  You  remember  writing  a  letter  to 
Evans  &  Co.  about  that  matter! — A.  I  think  the  letter  was  to  Fisher. 
It  might  have  been  to  Evans  &  Co.,  or  to  Fisher,  one  of  the  partners. 

Mr.  Manager  McMahon.  That  is  all. 
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Mr.  Mitchell.  I  send  a  qaestion  to  be  put  to  the  witness. 

The  President  pro  tempore.  The  question  put  by  the  Senator  from 
Oregon  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Q.  Why  did  you  send  to  W.  W.  Belknap,  Secretary  of  War,  the  one- 
half  of  the  various  sums  of  money  received  by  you  from  Evans  at  Fort 
Sillt 

Mr.  Carpenter.  Mr.  President,  the  celebrated  Jeremiah  Mason  in 
the  trial  of  a  very  important  case  once  said,  when  a  judge  put  a  ques- 
tion to  a  witness,  he  being  counsel  for  the  defense,  that  if  the  question 
was  put  on  the  part  of  the  plaintiff,  he  objected  to  it ;  if  it  was  put  on 
beb^f  of  the  defendant,  he  withdrew  it. 

Mr.  Mitchell.  It  is  put  in  behalf  of  justice. 

Mr.  Carpenter.  The  Government  have  gone  through  the  examina- 
tion of  this  witness ;  we  have  cross-examined  him  ;  the  court  has  al- 
lowed them  to  go  partially  into  a  redirect  examination,  and  they  have 
concluded  it.  This  question  put  by  the  managers  now  would  certainly 
be  objectionable,  and  I  presnme  that  we  have  the  same  right  to  object 
to  a  question  put  by  the  court  that  we  would  have  if  it  were  put  by  the 
managers. 

The  President  j>ro  eem|)ore.  If  there  be  no  objection,  the  question 
will  be  pat. 

Mr.  Carpenter.  There  is  objection.    That  is  clear.    We  object. 

The  President  pro  tempore.  The  Chair  will  submit  this  question  to 
the  Senate,  Shall  this  interrogatory  be  put  f 

Mr.  Patterson  and  others.  Let  the  question  be  reported. 

The  Chief  Clerk  read  the  question  of  Mr.  Mitchell,  as  follows : 

Q.  Why  did  you  send  to  W.  W.  Belknap,  Secretaiy  of  War,  the  one- 
half  of  the  various  sums  of  money  received  by  you  from  Evans  at  Fort 
Sillt 

Mr.  CoNKLiNO.  As  I  am  called  upon  to  vote  upon  this  question,  if  it 
is  in  order  I  should  like  to  make  an  inquiry.  Is  it  intended  to  call  for 
the  motive  of  the  witness,  or  is  it  intended  to  call  for  any  fact  or  thing 
which  iniloenced  him  t  I  wish  the  Senator  who  puts  it  would  make  it 
a  little  more  pointed.  If  it  is  a  call  for  the  motive  of  the  witness,  I  can- 
not vote  for  it  for  one.    If  it  is  a  call  for  any  fact,  I  can. 

Mr.  Mitchell.  Mr.  President,  it  is  not,  of  course^  in  order  to  argue 
the  question.  I  think  the  question  calls  for  a  fact.  It  calls  for  the  rea- 
son why  this  money  was  sent.    I  shall  insist  on  the  question. 

Mr.  Carpenter.  Mr.  President  and  Senators,  I  want  to  say  a  few 
words  further  on  my  objection  to  this  question.  You  will  all  recollect 
that  the  examination  of  this  witness  by  the  prosecution  was  very  singu- 
lar and  peculiar.  Yon  will  recollect  that  I  over  and  over  again  objected, 
obj^||ed  to  their  going  into  it  by  piecemeal  and  scraps  and  collateral 
facts  and  circumstances,  and  asked  them  to  push  him  right  into  the  nar- 
rative and  let  him  tell  all  there  was  about  this  matter.  I  was  rebuked 
by  the  leading  manager,  and  informed  that  I  knew  far  less  about  the 
management  of  their  side  of  this  case  than  they  did.  I  of  course  had 
to  submit  to  that,  and  did  cheerfully.  No  doubt  it  is  true ;  but  what 
does  it  indicate!  It  indicates  simply  this,  that  the  prosecution  here  on 
the  part  of  the  House  of  Representatives  have  a  scheme  of  examining 
this  witness. 

It  was  manifest,  I  think  to  everybody,  where  the  weakness  of  this 
case  lay  when  they  had  to  dodge  around  the  case  the  way  they  did  in 
the  examination  yesterday.  Now  they  have  set  us  an  example  which 
we  have  a  right  to  follow,  when  the  House  of  Kepresentatives,  after 
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being  requested  to  do  it,  refused  to  ask  this  general  question  and  put 
this  witness  into  the  general  narative  of  the  transactions  between  him 
and  everybody  else  important  to  this  inquiry,  and  confined  him  only  to 
specific  facts  and  circumstances,  against  our  objection  over  and  over 
again  made.  Then  we  called  the  witness  and  put  him  on  the  stand  for 
a  cross-examination,  putting  no  improper  question,  not  a  question  that 
the  managers  have  objected  to,  and  he  has  answered  our  questions. 
They  have  had  one  redirect  examination,  the  court  overruling  our  ob- 
jection to  it,  to  give  it  to  them.  Now  after  this  will  this  court  permit 
the  managers  to  return  to  that  subject  and  open  the  examination  of  this 
witness  f  And  if  they  will  not  permit  the  managers  to  do  it,  will  the 
court  do  it  themselvesf  If  a  question  cannot  be  objected  to  when  put 
by  one  of  the  court  which  would  be  ruled  out  if  put  by  the  counsel, 
then  this  is  a  strange  proceeding  and  we  are  in  a  singular  situation.  ^  I 
say  this  of  course  with  entire  respect  to  the  Senator  who  asks  the  ques- 
tion 'y  but  we  must  have  a  right  to  object  to  the  question,  and  for  the 
purpose  of  testing  whether  it  is  proper  of  improper,  it  must  be  consid- 
ered as  a  question  put  by  the  managers ;  and  put  by  the  managers  at 
this  time,  is  there  the  slightest  doubt  that  the  Senate  would  rule  it  oatf 

The  Pbesident  jiro  tempore.  The  question  is,  Shall  this  interrogatory 
be  admitted  f 

Mr.  Thueman.  Let  it  be  read. 

The  President  pro  tempore.  It  will  be  again  read. 

The  Chief  Clerk  read  the  question  of  Mr.  Mitchell,  as  follows : 

Q.  Why  did  you  send  to  W.  W.  Belknap,  Secretary  of  War,  the  one- 
half  of  the  various  sums  of  money  received  by  yon  from  Evans  at  Fort 
Sillt 

Mr.  Anthony.  I  wish  to  ask  whether  the  counsel  object  to  this  inter- 
rogatory at  this  time  or  whether  they  object  to  it  altogether  f 

Mr.  Cabpenteb.  Both ;  because  it  is  out  of  the  time  and  because  it 
is  an  improper  question. 

The  President  j>ro  tempore.  The  question  is  on  the  admission  of  this 
interrogatory. 

The  question  being  pnt,  it  was  determined  in  the  affirmative* 

The  President  pro  tempore.  The  question  will  be  answered. 

The  Witness.  Simply  because  I  felt  like  doing  it.  It  gave  me  pleas- 
ure to  do  it.  I  sent  him  the  money  as  a  present  always,  gratuitously. 
That  is  the  only  reason  I  had. 

The  President  pro  tempore.  Are  there  any  other  questions  to  be  pat 
to  the  witness  f 

Mr.  Bdmxtnds.  Mr.  President,  I  should  like  to  ask  the  witness  a  ques- 
tion ;  the  reporter  can  take  it  down  if  the  Chair  will  allow  it  I  should 
like  to  ask  the  witness,  in  connection  with  his  last  answer,  whether 
General  Belknap  knew,  in  advance  of  these  remittances  from  ti||p  to 
time,  how  large  the  present  was  going  to  be  that  was  to  be  sent  t 

Mr.  Carpenter.  Mr.  President,  I  object  to  that  question  upon  the 
ground  that  one  man  cannot  swear  what  another  man  knows.  It  is 
physically  and  intellectually  impossible.  If  he  could  say  that  he  told 
Mr.  Belknap  a  thing,  if  he  could  prove  any  fact,  that  fact  may  be  proved ; 
but  could  I  be  put  on  the  stand  to  swear  what  the  Senator  from  Ver- 
mont knows  upon  any  subject?  I  should  say  he  knows  all  about  it,  bat 
any  particular  knowledge  on  a  particular  subject  I  could  not  be  called 
to  swear  to.    Nobody  can. 

Mr.  Blair.  Mr.  President  and  Senators,  there  is  another  objection  to 
this  question  that  I  hope  the  Senate  will  consider  before  voting  that 
this  question  shall  be  admitted,  and  that  is  that  this  witness  is  a  Gov- 
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ernmeDt  witness,  and  that  the  interrogatory  of  the  Senator  is  to  im- 
peach the  witness  on  the  part  of  the  prosecntiou.  It  implies  that  he 
has  not  stated  the  trnth. 

The  President  pro  tempore.  The  question  will  be  repeated  by  the 
reporter. 

The  question  was  read,  as  follows : 

Q.  Did  Oeueral  Belknap  know,  in  advance  of  these  remittances  from 
time  to  time,  how  large  the  present  was  going  to  be  that  was  to  be  sent? 

The  Pbesibbnt  pro  tempore.  Shall  this  interrogatory  be  admitted  T 

The  question  was  decided  in  the  affirmative. 

The  PRBSIDBMT  pro  tempore^  The  witness  will  answer  the  question. 

The  Witness.  I  cannot  say  bow  far  he  knew,  I  am  sure. 

Q.  (By  Mr.  Edmunds.)  Did  you  know  yourself  how  large  the  presents 
were  to  be  in  advance  f — A.  Oertatnly.  That  is,  I  made  up  my  mind 
that  I  would  send  him  the  half  that  came  to  me  from  the  fort. 

Mr.  Logan.  I  desire  to  propound  a  question,  which  I  send  up  in  writ- 
ing. 

The  President  pro  tempore.  The  question  of  the  Senator  from  Illinois 
will  be  read. 

The  Chief  Clerk  read  as  follows : 

Q.  Prior  to  the  sending  of  the  first  money,  had  you  said  anything  to 
any  person  or  had  any  person  ever  said  anything  to  you  on  the  subject 
of  sendiog  money  to  General  Belknap ;  if  so,  who  ^as  itf 

Mr.  Carpenter.  Mr.  President,  it  is  impossible  to  ascertain  from 
this  court,  it  beiug  so  numerous,  as  we  do  always  in  conversation  with 
a  court  of  law,  what  is  the  point  involved  in  the  decisions  which  have 
been  made.  I  would  like  to  ask  whether  the  opinion  of  the  Senate  is 
that  we  cannot  object  to  a  question  put  by  a  Senator  or  whether  the 
qaestions  have  been  ruled  in  upon  the  ground  that  they  were  proper 
questions  f 

The  Pb^swest  pro  tempore.  The  question  of  the  Senator  from  Illi- 
nois [Mr.  Logan]  will  be  repeated. 

The  Chief  Clerk  read  the  question  of  Mr.  Logan. 

The  Witness.  Am  1  to  answer  t 

Mr.  Carpenter.  Wait  a  moment. 

The  President  pro  tempore.  Do  counsel  object  ? 

Mr.  Carpenter.  Yes,  Mr.  President ;  on  consultation  we  object  to  the 
question. 

The  President  pro  tempore.  Shall  this  interrogatory  be  admitted  ! 

The  question  was  decided  in  the  affirmative. 

The  President  pro  tempore.  The  witness  will  answer  the  question. 

The  Witness.  I  had  a  conversation  with  the  present  Mrs.  Belknap 
on  the  night  of  the  funeral  in  Washington. 

Mr.  Manager  Laphah.  That  was  after  the  first  money  was  sent. 

Mr.  Manager  MoMahon.  The  question  calls  for  conversation  before 
any  money  was  sent. 

The  Witness.  That  was  before  I  had  sent  any  money  to  him.  I  had 
sent  a  remittance  to  her. 

Mr.  Manager  McMahon.  Go  on. 

The  Witness.  Does  the  question  call  for  conversation  f 

Mr.  Edmunds.  No. 

Mr.  Logan.  I  will  now  add,  let  him  state  what  the  conversation  was. 

Mr.  Manager  MoMahon.  I  object  to  that  at  this  stage  of  the  case. 
This  may  excite  the  risibility  of  the  honorable  gentlemen  on  the  other 
side ;  but  I  thiok  I  shall  be  able  to  give  a  very  good  reason  for  it. 
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Mr.  Feelinghuysen.  I  should  like  to  bear  tbe  answer  of  the  witness 
as  far  as  given. 
The  President  pro  tempore.  The  reporter  will  read. 
The  answer  was  read,  as  follows : 

That  was  before  I  had  sent  any  monej  to  him.    I  had  sent  a  remittance  to  her. 

Mr.  Manager  Hoab.  That  answer  is  a  little  ambigooas.  It  had  better 
be  made  certain.  He  has  spoken  of  tbe  present  Mrs.  Belknap,  and  sajsy 
^^  I  bad  sent  a  remittance  to  her  f  let  him  state  to  whom. 

A.  I  mean  Mrs.  Belknap,  deceased. 

The  President  pro  tempore.  Tbe  managers  have  objected  to  the  ques- 
tion, and  the  Chair  will  submit  it  to  tbe  Senate. 

Mr.  Edmunds.  That  is  the  question  that  calls  for  the  conversation. 

The  President  j»ro  tempore.  Shall  this  be  admitted  t 

Mr.  Howe.  Let  the  question  as  it  is  put  be  reported. 

The  question  was  read  by  the  reporter,  as  follows: 

Q.  State  what  the  conversation  was. 

Mr.  Whyte.  What  conversation  is  referred  tot  We  did  not  hear 
the  ground  of  the  objection  made  by  the  manager.  I  presume  that  the 
absence  of  General  Belknap  would  be  one  objection,  if  be  was  not  pres- 
ent at  the  conversation.  We  did  not  hear  what  objection  was  made 
by  the  manager. 

Mr.  Manager  MgMahon.  Even  if  General  Belknap  was  present,  while 
we  might  have  called  it  as  against  him,  he  cannot  produce  it  as  in  his 
favor.    It  is  tbe  conversation  of  a  third  party. 

The  President  pro  tempore.  Shall  this  interrogatory  be  admitted! 

Mr.  Howe.  1  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Manager  MoMahon.  Before  the  vote  is  taken,  Senators,  I  desire 
that  all  shall  understand  the  precise  conversation  now  called  for.  It  is 
a  conversation  between  the  witness  and  the  present  Mrs.  Belknap,  oc- 
curring on  the  night  of  the  funeral  of  the  second  Mrs.  Belknap,  between 
the  witness  and  her,  not  in  the  presence  of  General  Belknap ;  a  conver- 
sation between  the  two  persons  on  that  occasion.  Clearly  it  seems  to 
me  the  defendant  is  not  at  liberty  to  produce  that  conversation  in  his 
behalf. 

Mr.  CoNKLiNa.  And  it  was  after  the  first  money  bad  been  sent  to  the 
former  Mrs.  Belknap  f 

Mr.  Manager  Lapham.  Yes,  sir. 

Mr.  FREUNaHUTSEN.  I  sbould  like  to  ask  whether  the  conversation 
which  is  inquired  for  is  not  the  same  conversation  as  to  wbicb  theconrt 
inquired  whether  it  bad  taken  placet 

Mr.  CoNBXiNG.  Certainly  it  is. 

The  President  pro  tempore.  The  Secretary  will  call  the  roll. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  18,  nays 
23 ;  as  follows : 

Yeas — Messrs.  Allison.  Booth,  Bruce,  Conklin^.  Cragin,  Feny,  Freling^haysen,  Harrey, 
Howe,  Ingalls,  Logan,  Morrill,  Morton,  Paddock,  Patterson,  Sherman,  West,  ftnd  Wright— 
18. 

Nats — Messrs.  Bogy,  Caperton,  Cooper,  Dawes,  Edmnnds,  Gordon,  Hamilton,  Kelly, 
Keman,  Key,  McCreery,  Maxey,  Merrimon,  Mitchell,  Norwood,  fiansom,  Robertson,  Ste- 
venson, Thnrman,  Wadleigh,  Wallace,  Whyte,  and  Withers— 23. 

Not  Voting — Messrs.  Alcorn,  Anthony,  Bamnm,  Bayard,  Boutwell,  Bamside,  Cameron 
of  Pennsylvania,  Cameron  of  Wisconsin,  Christiancy,  Clayton,  Cockrell.  Conover,  Davis, 
Dennis,.  Dorsey,  Eaton,  Goldthwaite,  Hamlin,  Hitchcock,  Johnston,  Jones  of  Florida,  Jones 
of  Nevada,  McDonald,  McMillan,  Oglesby,  Randolph,  Sargent,  Sanlsbury,  Sharon,  Spen- 
cer, and  Windom— 31. 
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The  PEfisiDENT  pro  tempore.  The  objection  is  sastained. 
Mr.  Dawes.  I  shoald  like  to  have  a  qaestion  put,  which  I  send  to  the 
Chair. 

The  President  jwo  tempore.  The  question  of  the  Senator  from  Mas- 
sachusetts will  be  read. 
The  Chief  Clerk  read  as  follows : 

Q.  State  all  the  knowledge  or  information  that  General  Belknap  had, 
which  it  is  in  your  power  to  state,  as  to  the  amount  of  any  money  sent 
him  or  the  source  whence  it  came,  other  than  what  you  have  already 
stated. 
Mr.  Carpenter.  To  that  question  we  object. 

Mr.  Logan.  Before  the  point  is  submitted,  I  will  state  that  the  first 
qaestion  I  propounded  was  not  objected  to  by  the  Senate.  The  last  one 
was  objected  to.  I  desire  to  have  that  first  question  fhlly  understood, 
and  I  ask  the  Clerk  to  read  it  again  to  the  witness  and  have  it  answered 
before  we  proceed  to  another  question. 

The  PRESiDiiNT  pro  tempore.  The  interrogatory  propounded  by  the 
Senator  from  Illinois  will  be  read. 
The  Chief  Clerk  read  as  follows : 

Q.  Prior  to  the  sending  of  the  first  money,  had  you  ever  said  anything 
to  any  person  or  had  any  person  ever  said  anything  to  yon  on  the  sul^ 
jcct  of  sending  money  to  General  Belknap ;  and,  if  so,  who  was  itf 

A.  No  one  that  I  remember.  No  other  except  what  I  have  already 
stated,  the  conversation  with  Mrs.  Bower. 

The  President  pro  tempore.  The  Senator  from  Massachusetts  [Mr. 
DawesJ  proposes  a  question,  which  will  be  read. 
The  Chief  Clerk  read  as  follows : 

Q.  State  all  the  knowledge  or  information  that  General  Belknap  had, 
which  it  is  in  your  power  to  state,  as  to  the  amount  of  any  money  sent 
him  or  the  source  whence  it  came,  other  than  what  you  have  already 
stated. 

Mr.  Dawes.  I  do  not  desire  to  have  the  witness  state  over  again  what 
he  has  already  stated. 

The  President  pro  tempore.  Objection  being  raised,  the  Chair  will 
pat  the  question  to  the  Senate :  Shall  this  interrogatory  be  admitted  t 
Mr.  Manager  Lapham.  That  is  not  the  question. 
Mr.  Edmunds.  Bead  the  question  again. 

The  PBESiDE];rT  pro  tempore.  The  Secretary  will  read  the  question. 
The  Chief  Clerk  read  as  follows : 

Q.  State  all  the  knowledge  or  information  that  General  Belknap  had, 
which  it  is  in  your  power  to  state,  as  to  the  amount  of  any  money  sent 
him  or  the  source  from  whence  it  came,  other  than  what  you  have 
abready  stated. 

A.  O,  I  do  not  know  anything  about  General  Belknap's  knowledge; 
I  know  nothing  of  General  Belknap's  knowledge  except  the  money  I 
sent  him. 
Mr.  Morton.  I  submit  the  following  interrogatory : 
Q.  Did  General  Belknap  personally,  or  through  any  person,  or  by  letter 
ever  inquire  of  you  why  this  money  was  sent,  and  did  you  in  any  way 
ever  assign  a  reason  to  him  for  itf 
A.  Never  to  my  best  recollection. 

Mr.  CoNKLiNO.  I  propose  a  question  which  may  have  been  answered 
in  substance,  but  I  should  like  to  have  an  answer  to  it : 

Q.  Was  your  intention  to  send  money  to  General  Belknap  and  your 
act  in  sending  it  in  consequence  of  any  communication  between  you  and 
Gksneral  Belknap  f  and  if  there  was  any  such  communication,  state  it. 
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*  A.  No,  sir ;  tliere  was  tiot. 

Mr.  Manager  MgMahon.  The  managers  would  |like  to  put  a  qaestion 
now,  if  convenient. 

Mr.  Caepenteb.  I  object. 

Mr.  Manager  MgMahon.  We  certainly  claim  tbe  right. 

Mr.  Logan.  I  have  a  question  to  propose. 

The  President  pro  tempore.  The  Senator  from  Illinois  desires  to 
submit  a  questions. 

Mr.  Manager  MgMahon.  We  waive  the  right  to  put  ours  while  Sen- 
ators are  asking  questions. 

The  President  i>ro  tempore.  The  interrogatory  of  the  Senator  from 
Illinois  [Mr.  Logan]  will  be  read. 

The  Clerk  read  the  question  of  Mr.  Logan,  as  follows : 

Q.  Did  you  have  any  understanding  with  any  person  other  than  Geo- 
eral  Belknap  in  reference  to  sending  the  money  you  have  testified  to,  or 
any  part  of  it  f  If  so,  with  whom  was  such  understanding,  and  what 
was  such  understanding  f 

A.  I  had  an  understanding  on  the  night  of  the  funeral'.  I  had  some 
conversation  with  Mrs.  Bower,  the  present  Mrs.  Belknap. 

Mr.  Manager  MgMahon.  We  object  that  that  is  only  getting  indi- 
rectly at  the  same  matter  that  has  already  been  settled  by  the  Senate. 

The  President  pro  tempore.  The  Ghair  has  submitted  eacU  of  these 
questions,  and  will  also  submit  this,  to  tbe  Senate. 
•  Mr.  Logan.  I  wish  to  state  merely  the  object  of  my  question. 

The  President  pro  tempore.  Is  there  objection  T  The  Chair  bears 
none,  and  the  Senator  will  state  it. 

Mr.  Logan.  There  seems  to  be  a.kind  of  vagueness  about  this  thing, 
and  my  object  is,  if  there  was  an  understanding  under  which  this  money 
was  sent,  to  get  at  the  understanding,  what  it  was,  and  with  whom  it 
>  was.    I  cannot  see  that  that  can  be  objected  to.    There  must  have  been 

an  understanding  with  somebody,  and  I  want  to  know  whom  it  was  with. 
That  is  all  there  is  in  the  question. 

Mr.  Edmunds.  He  has  stated  that  he  bad  not  any  conversation  with 
.  anybody  in  the  world  but  one. 

w  Mr.  Manager  Laphah.  The  learned  Senator  will  doubtless  remember 

that  there  may  be  implied  as  well  as  express  understandings. 

Our  objection  is  that  this  calls  for  a  conversation  with  a  third  person, 
and  is  the  precise  question  upon  which  the  Senate  has  already  passed. 
The  witness  having  stated  expressly  that  ho  had  no  conversation  with 
the  defendant,  the  question  calls  for  some  express  conversation,  some 
expression,  agreement,  or  understanding,  and  not  for  an  implied  or  in- 
ferential understanding  from  the  acts  of  the  parties. 
^  Mr.  Carpenter.  Let  me  inquire  of  tbe  manager  whether  he  admits 

that  there  was  no  express  agreement  t 

Mr.  Manager  Lapham.  Not  at  all. 

Mr.  Logan.  I  will  change  the  language  of  the  question  in  one  par- 
ticular. Where  it  says  *'  understanding"  I  will  use  the  word  "  agree- 
ment." 

The  President  pro  tempore.  The  Secretary  will  report  the  question 
as  modified. 

The  Chief  Clerk  read  as  follows : 

Q.  Did  yon  have  any  agreement  with  any  person  other  than  General 
Belknap  in  reference  to  sending  the  money  you  have  testified  to,  or  any 
part  of  it  f  If  QOy  with  whom  was  such  agreement  and  what  was  such 
agreement  t 

Mr.  Blair.  Mr.  President  and  Senators,  this  qqestion  is  substantially 
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the  same,  in  ray  owd  judgmeut,  as  that  upon  which  this  body  has  already 
ruled.  Senators  will  bear  us  witness  that  we  have  aniformly  objected 
to  this  mode  of  examination.  We  think  that,  as  the  parties  here  have 
represented  it,  they  ought  to  be  allowed  to  conduct  their  own  case. 
The  other  side  have  chosen  to  rest  their  case  upon  a  mere  technicality, 
by  creating  a  presumption  from  the  transmission  of  money  that  there 
was  an  agi*eement  that  that  money  should  be  transmitted  to  us  in  pur- 
suance of  an  understanding.  We  have  met  that  presumption  by  the 
witness  flatly  contradicting  it,  and  they  are  therefore  out  of  court  on 
the  case  they  have  made.  It  is  perfectly  apparent  to  any  logical,  rea- 
soning mind  that  the  implication  which  they  seek  t<>  bring  against  us  of 
an  understanding  or  agreement  that  we  should  receive  money  on  ac- 
count of  an  appointment  which  the  party  here  made  is  utterly  and  ab- 
solutely rebutted  by  their  own  witness.  Now  the  attempt  is  to  contra- 
dict that  witness;  to  make  him  testify  to  circumstances  which  will  con- 
tradict that  direct,  plain  statement. 

Mr.  Manager  Hoab.  Would  it  be  agreeable  to  the  learned  counsel  to 
permit  me  to  put  a  question  to  him  f  • 

Mr.  Blaib.  Not  at  this  stage  of  the  argument. 

Mr.  Manager  Hoab.  I  will  not  do  it  then. 

Mr.  Blaib.  I  want  this  body  to  have  a  fair  understanding  of  the  case. 
We  are  here  ready  and  willing  and  prepared  to  meet  this  whole  case. 
If  they  will  go  into  it,  and  give  this  picture  its  clothing  and  coloring, 
,and  let  the  Senate  and  country  see  the  whole  of  it,  and  drag  these  per- 
sons, all  of  whom,  are  mixed  up  in  it,  beforethe  Senate  and  the  country, 
let  them  do  it :  we  cannot  object ;  but  when  they  choose  to  rest  their 
case  upon  proof  of  the  reception  of  money,  and  thereby  seek  to  imply  an 
agreemen  t,  and  when  we  come  in  and  rebut  that  distinctly  by  showing 
there  was^  none,  by  their  own  witness,  it  seems  to  me  that  the  Senate 
ought  to  hesitate  before  they  make  another  c^se  for  these  gentlemen 
and  go  piece-meal  in  attempting  to  rebut  this  testimony.  Having  gone 
as  far,  however,  as  the  Senate  has  chosen  to  go  into  this  matter,  it  does 
seem  to  me  that  when  a  Senator  wishes  to  know  the  truth  and  to  have 
ao  explanation  of  how  it  happens  that  money  was  sent  to  this  person, 
when  there  was  no  agreement  between  him  and  this  person  to  have  it 
sent,  it  is  perfectly  legitimate  to  have  the  truth  of  that  and  to  show  at 
whose  instance  and  by  whose  request  this  money  was  transmitted  to 
some  person  claiming  the  money  in  that  way.  These  gentlemen  know, 
because  the  facts  are  spread  far  and  wide — they  are  focts  of  record — 
that  there  was  a  person  who  claimed  this  money  as  her  own  and  that  she 
directed  this  money  to  be  sent  in  this  mode. 

Mr.  Manager  MgMahon.  There  is  nothing  of  that  in  the  case. 

Mr.  Blaib.  There  is  not  anything  of  it  in  the  case,  but  it  is  a  fact 
known  to  the  country  and  known  to  us. 

Mr.  Manager  MoMahon.  It  is  not  known  to  us. 

The  Pbesident  pro  tempore.  Managers  will  not  interrupt  the  counsel 
without  their  permission. 

Mr.  Blaib.  It  is  known  to  you  and  it  is  knol^n  to  the  Senate  that 
there  was  some  arrangement  by  which  this  money  was  sent  in  that 
form;  and  now,  when  it  is  sought  to  know  by  what  arrangement  and 
what  person  it  was,  it  is  objected  to.  It  will  lighten  the  burden  of  the 
defendant  to  know  that  there  was  another  person  claiming  this  money. 
It  seems  the  gentlemen  do  not  want  to  lighten  our  burdens,  but  when- 
ever they  can  get  a  piece  of  testimony  that  will  weigh  upon  us  it  is  very 
fair;  they  put  it  in  by  scraps;  but  the  whole  truth,  and  nothing  but  the 
truth,  they  do  not  want  to  know.    They  only  want  to  have  the  Senate 
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know  what  will  critniDate  this  defendant,  and  not  what  will  exculpate 
him.    Now,  I  will  answer  any  question  the  gentlemen  desire  to  ask. 

Mr.  Manager  Hoab.  Have  you  got  through  your  address  to  the  Sea- 
ate! 

Mr.  BLAm.  If  you  have  any  question  to  put,  I  will  answer  it  before 
I  sit  down.    You  said  you  had  a  question  to  put. 

Mr.  Manager  Hoab.  But  I  do  not  propose  to  ask  it  now. 

Mr.  Thubman.  I  should  like  to  ask  the  counsel  a  question.  I  want 
to  understand  from  him  whether  he  objects  to  this  question  being  an- 
swered or  whether  he  wants  it  answered. 

Mr.  Blaib.  I  do  not  object  to  it.  I  did  object  on  general  principles 
to  the  whole  series ;  but  as  these  questions  are  going  in,  I  should  like 
to  have  the  Senate  let  something  in  on  our  side.  They  are  letting  in 
everything  else  that  is  brought  against  us.  I  should  like  to  see  a  httle 
fair  play. 

Mr.  Manager  Hoab.  Mr.  President,  the  question  that  I  proposed  to 
put  to  the  learned  counsel  would  have  conveyed  an  idea  which  I  will 
convey  directly  to  the  Senate.  I  suppose  if  a  judge  were  on  trial  on  an 
impeachment  for  bribery,  and  it  turned  out  that  a  certain  suitor  had  a 
case  once  a  year,  for  six  years,  and  it  were  proved  that  a  bag  of  money 
containing  $3,000  was  passed  up  by  that  suitor  to  the  bench  ever  since 
the  case  came  on,  it  would  not  be  necessary  to  go  any  further  and  prove 
an  agreement 

Mr.  Blaib.  That  is  argument  on  the  merits. 

Mr.  Manager  Hoab.  It  would  not  be  necessary  to  go  any  further  and 
prove  an  agreement  to  receive  that  money  corruptly.  Kow,  suppose 
that  were  the  state  of  the  proof  in  the  case  I  have  supposed,  would  it  be 
material  in  defense  to  show  that  the  bag  of  money  was  passed  up  to  the 
judge  at  the  request  of  the  judge's  wife  once  a  year  ?  That  is  the  whole 
of  the  present  proposition. 

Mr.  Fbelinghuysen.  Mr.  President,  I  should  like  unanimous  consent 
to  make  one  remark.  As  I  understand  it,  the  court,  exercising  its  privi- 
lege, and  against  the  objection  of  the  respondent,  permitted  it  to  be 
proven  that  there  was  a  conversation  which  had  relation  in  some  manner 
to  these  payments.  I  think  it  is  the  right  of  the  respondent  tiiat  that 
conversation  should  now  be  given.  It  was  the  Court,  not  the  respondent, 
who  introduced  the  fact  that  there  was  such  conversation  that  had  veh- 
tion  to  these  payments.  I  do  not  think  we  can  fairly  exclude  the  con- 
versation. 

Mr.  Edmunds.  Mr.  President,  if  I  was  at  liberty  to  say  anything,  as 
I  am  not 

The  Pbesident  pro  tempore.  The  Chair  hears  no  objection. 

Mr.  Edmunds.  I  shall  object  myself;  but  if  I  were  at  liberty  I  should 
s*ay  that  I  did  not  agree  with  the  law  of  my  friend  at  all;  but  I  cannot 
go  into  a  debate  here  upon  the  subject  and  shall  not  undertake  to  do  it 

The  Pbesident  i>ro  tempore.  The  Secretary  will  report  the  question. 

The  Chief  Clerk  read  as  follows : 

Q.  Did  you  have  any  agreement  with  any  person  other  than  General 
Belknap  in  reference  to  sending  the  money  you  have  testified  to,  or  any 
part  of  it  ?  If  so,  with  whom  was  such  agreement  and  what  was  sncb 
agreement! 

The  Pbesident  pro  tempore.  Shall  this  interrogatory  be  admitted! 

The  question  being  put,  a  division  was  called  for;  and  the  yeas  were 
18. 

Mr.  Logan.  I  ask  for  the  yeas  and  nays. 
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The  yeas  and  oays  were  ordered ;  and  being  taken,  resulted — ^jeas  25 
nays  21;  as  follows: 

YEAS—Messrs,  Allison,  Bootb,  Bnic«,  Conkling,  Conover,  Cragin,  Dawes,  Ferry,  Fre- 
lingbaTsen,  Harvey,  Hitchcock,  Howe,  I^f^alls,  Losran,  Mitchell,  Morrill,  Morton,  Qglesby, 
Paddock,  Patterson,  Sherman,  Wadleigh,  West,  Windom,  and  Wright — ^25. 

NATS—Messrs.  Bogy,  Caperton,  CockrelU  Cooper;  Daris,  Dennis,  Edmunds,  Gordon, 
Hamilton,  Kelly,  Kernan,  Key,  McCreery,  Merrimon,  Norwood,  Ransom,  Stevenson,  Thar- 
man,  Wallace,  Whvte,  and  Withers— 21. 

&  Not  VoTiMO— Messrs,  Alcorn,  Anthony,  Bamnm,  Bayard,  Bontwell,  Bnmside,  Cameron 
of  Pennsylvania,  Cameron  of  Wisconsin,  Christiancy,  Clayton,  Dorsev,  Eaton,  Goldthwaite, 
Hamlin,  Johnston,  Jonee  of  Florida,  Jones  of  Nevada,  McDonald,  McMillan,  Maxey,  Ran- 
dolph, Robertson,  Sargent,  Saalsbnry,  Sharon,  and  Spencer — ^86. 

So  the  question  was  decided  in  the  affirmative. 

The  President  pro  tempore.  The  witness  will  answer  the  question. 

Mr.  Carpenter.  Let  the  question  be  repeated. 

The  President  pro  tempore.  The  Secretary  will  report  the  question. 

The  Chief  Clerk  read  as  follows : 

Q.  Did  you  have  any  agreement  with  any  person  other  than  General 
Belknap  in  reference  to  sending  the  money  you  have  testified  to,  or 
any  part  of  itf  If  so,  with  whom  was  such  agreement,  and  what  was 
such  agreementf — A.  I  had  a  conversation  with  Mrs.  Bower,  the  present 
Mrs.  Belknap,  on  the  night  of  the  funeral.  She  asked  me  to  go  up 
stairs  with  her  to  look  at  the  baby  in  the  nursery.  I  said  to  her,  as  near 
as  I  can  remember,  ^^  This  child  will  have  money  coming  to  it  after  a 
while."  She  said,  <<  Yes;  my  sister  gave  the  child  to  me,  and  told  me  the 
money  coming  from  you  I  must  dake  and  keep  for  if  I  am  not  certain 
about  the  rest  of  the  conversation.  I  have  an  indistinct  impression  of 
what  was  said  afterward.  I  said,  very  likely,  ''All  right;  but  perhaps 
the  father  ought  to  be  consulted,"  and  her  reply  was  that  if  I  sent  the 
money  to  him  she  would  get  it  any  way  for  the  child,  or  something  of 
that  kind.  That  is  as  far  as  I  remember  it ;  but  I  had  some  understand- 
ing; I  have  sometimes  thought  that  I  said  something  to  Oeneral  Bel- 
knap that  night.  My  entire  recollection  is  indistinct  about  the  matter, 
except  her  relation  of  her  sister's  dying  request  made  an  impression  on 
me  more  than  any  other  part  of  the  conversation.  As  I  said  before,  I 
have  sometimes  thought  that  I  said  something  to  General  Belknap 
about  it,  but  I  am  not  at  all  certain.  At  all  events,  I  had  some  under- 
standing tiiat  night  or  subsequently  before  the  next  money  came  due^ 
and  I  do  not  remember  of  any  subsequently — by  which  I  sent  the  money 
to  General  Belknap. 

Mr.  Manager  MgMahon.  Mr.  President,  if  the  witness  is  through  I 
desire  to  ask  a  question  now. 

Mr.  Dawes.  I  wish  to  put  a  question  which  I  desire  to  have  answered. 

The  President |?ro  tempore.  The  Senator  from  Massachusetts  submits 
an  interrogatory,  which  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Q.  Did  you  or  any  other  person  to  your  knowledge  ever  explain  to 
General  Belknap  what  "Southwest"  means  in  your  letters  informing 
him  that  you  had  a  remittance  for  him  ?  If  so,  state  the  explanation. — 
A.  i^^ever  to  my  knowledge. 

Mr.  Manager  MgMahon.  I  propose  now  to  propound  the  following 
qaestion : 

When  you  sent  General  Belknap  the  first  letter  notifying  him  that 
you  had  a  remittance  for  him  "  from  the  S.  W.,"  state  whether  he  in- 
quired  of  you  by  letter  or  otherwise  from  what  source  the  money  came  t 

Mr.  Carpenter.  That  we  object  to,  because  we  object  to  the  man- 
agers returning  to  this  case. 
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Mr.  Manager  McMahon.  The  managew  certainly  have  a  right  to  come 
in  now. 

Mr.  Carpenter.  What  gives  them  that  light ! 

Mr#  Manager  McMahon.  To  make  a  further  explanation  to  the  Senate. 

Mr.  Carpenter.  Mr.  President,  both  parties  have  made  this  case  to 
the  Senate  as  they  have  chosen  to  make  it ;  and  the  court  has  goue 
through  in  its  own  way,  searching  for  facts,  and,  I  understand,  has  rested 
also.  Now  is  it  possible  that  the  parties  are  to  take  this  case  up  again 
and  have  any  rights  they  would  not  have,  arising  from  the  examioation  as 
it  took  place  on  their  part  respectively  1  They  cannot  go  back  with 
such  a  question  certainly,  unless  it  be  on  account  of  some  questions  the 
court  has  put ;  and  that  certainly  cannot  renew  their  right.  They  put 
this  witness  on  the  stand  and  exhausted  him  as  far  as  they  thoaght  it 
was  safe  to  do  so  5  then  we  cross-examined  him  5  both  parties  rested ;  and 
now  the  court  has  rested.  I^ow  we  protest  that  the  managers  cannot 
ask  any  more  questions  of  this  witness. 

Mr.  Manager  McMahon.  Mr.  President,  I  have  heard  a  great  deal 
from  one  of  the  distinguished  counsel  on  the  other  side  and  something 
from  another  in  regard  to  getting  this  case  in  by  piecemeal,  and  I  have 
heard  a  great  deal  of  criticism  on  the  manner  in  which*  I  have  done  it; 
and  I  expected  my  honorable  friend  [Mr.  Carpenter]  to  ask  this  court  to 
nonsuit  the  Government  from  the  remarks  which  he  made  upon  one  oc- 
casion, that  we  had  made  no  case,  &c.  The  only  answer  I  have  to 
that  is  that  if  we  have  failed  to  put  jn  the  facts  in  this  case  to  con- 
vict their  client,  they  ought  to  be  under  the  most  everlasting  obligations 
of  gratitude  to  us  for  our  want  of  capacity  in  managing  the  case. 

Mr.  Carpenter.  That  is  on  the  ground  that  you  stop  now. 

Mr.  Manager  McMahon.  I  accept  the  statement  of  the  gentleman  and 
the  interruption,  because  it  leads  me  directly  to  the  next  point  I  a^ 
about  to  make.  The  other  gentleman  [Mr.  Blair]  keeps  complaining  all 
the  time  that  we  do  not  introduce  the  whole  truth.  Now  the  honorable 
gentleman  [Mr.  Carpenter]  had  the  opportunity  to  cross-examine  Ihis 
witness,  to  put  every  interrogatory  to  him  that  he  chose,  and  if  our  ex- 
amination were  short,  which  it  was  not,  theirs  certainly  was  extraordi- 
narily brief,  and,  in  my  judgment — I  say  it  here — substantially  a  con- 
fession of  the  facts  and  circumstances  in  this  case. 

But  now,  to  go  further,  I  understand  even  the  order  in  which  a  wit- 
ness is  examined  in  a  court  of  justice  to  be  always  a  matter  within  the 
discretion  of  a  court.  A  witness  who  has  been  fully  discharged  and 
gone  may  be  called  back  and  asked  a  question  because  something  new 
has  been  developed  in  the  case;  and  often — it  is  so  laid  down  in  the  ele- 
mentary books — you  may  recall  a  witness  who  has  been  absolutely  dis- 
charged to  ask  him  whether  upon  a  certain  occasion  at  a  certain  place 
he  did  not  say  so  and  so  to  A  B,  for  the  purpose  of  calling  A  B  right 
there  to  contradict  him.    That  is  a  very  common  practice. 

Now  after  the  Senate  has  in  the  exercise  of  its  discretion  put  farther 
questions  to  this  witness  and  eliminated  a  part  of  the  truth  from  his 
bosom,  what  we  want  now  is  directly  in  the  same  line  to  put  a  question 
throwing  light  upon  the  very  questions  that  have  been  put,  and  it  is 
this :  "  When  you  sent  General  Belknap  the  first  letter  notifying  him 
that  you  had  a  remittance  for  him  ^  from  the  S.  W.,^  state  whether  he 
inquired  of  you  by  letter  or  otherwise  from  what  source  the  money 
came.'' 

If  the  defendant  in  this  case  is  an  innocent  man  and  had  no  business 
transactions  with  Caleb  P.  Marsh  and  had  nothing  in  this  letter  to  no- 
tify him  that  this  money  was  for  Mrs.  Bower  or  the  child  or  anything 
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else,  but  simply,  *'  I  have  a  remittance  for  you  from  the  Southwest,"  if 
he  is  an  honest  man,  a  man  of  high  integrity  in  his  Department,  is  he 
going  to  fob  the  money  without  making  any  inquiry  from  Mr.  Marsh  by 
letter  "  Why,  what  is  8.  W. ;  where  does  this  fund,  come  from  ;  what  do 
you  mean,  Mr.  Marsh ;  you  do  not  owe  me  any  money ;  you  are  not 
trustee  for  any  of  ray  relations  that  I  know  of;  to  what  account  shall  I 
pass  this  $1,500!"  Ah,  the  objection  comes  from  a  confession  of  guilt, 
from  a  knowledge  of  guilt,  a  desire  not  to  put  in  the  whole  truth  as  the 
gentleman  [Mr.  Blair|  complains  that  we  do  not  put  it  in,  but  from  a 
desire  to  exclude  the  whole  of  it. 

Mr.  Gabpenteb.  Mr.  President,  will  the  manager  allow  me  to  inter- 
rupt him  a  moment  f 

Mr.  Manager  MgMahon.  Yes,  sir. 

Mr.  Gabpenteb.  The  objection  to  this  question  is  that  it  is  out  of 
time,  and  I  want  to  ask  the  manager  if  he  thinks  that  objection  makes 
in  order  an  argument  on  the  merits  of  the  case  and  the  guilt  of  this  de- 
fendant f 

Mr.  Manager  MgMahon.  I  will  say  in  all  candor  to  the  gentleman  who 
has  just  taken  his  seat  that  if  he  and  his  associates  only  possessed  the 
gift  to  see  themselves  as  they  see  others,  they  would  not  be  so  critical 
in  their  criticisms  upon  our  conduct.  My  honorable  iriend  there  [Mr. 
Blair]  never  rises  to  discuss  a  question  but  what  he  talks  to  the  merits, 
always  telling  us  about  some  defense  that  is  to  come,  always  expressing 
that  sublime  and  childlike  confidence  in  his  client's  innocence  that  there 
is  not  a  single  fact  yet  in  this  case  to  warrant.  Have  I  no  right  to  talk 
about  the  facts  that  are  in  the  case ;  have  I  no  right  to  repel  the  state- 
ment here  that  we  are  endeavoring  to  exclude  the  whole  truth  f  Bv  all 
means  I  hare  the  right,  and  I  say  here  that  I  have  the  right  to  call  for 
an  answer  to  this  question  to  throw  light  upon  this  important  matter 
and  to  let  us  see  whether  in  this  matter  he  did  have  knowledge  when 
he  was  receiving  this  money  as  to  the  source  from  which  it  Inay  have 
come. 

Mr.  Blaib.  Mr.  President  and  Senators,  I  know  what  the  gentleman 
says  to  be  true,  that  a  witness  may  be  recalled  at  any  time  at  the  discre- 
tion of  the  court ;  but  the  court  presides  over  the  trial  and  looks  after 
the  interests  of  justice,  and  therefore  it  is  within  the  competency  of  the 
court,  as  every  lawyer  knows,  to  allow  a  witness  to  be  recalled.  But  I 
appeal  to  this  court  and  to  its  discretion  and  ask  this  court  to  consider 
whether  it  is  just  to  allow  this  witness  to  be  recalled  and  reexamined  in 
the  manner  that  it  is  now  sought  to  do  when  the  gentlemen  have  made 
their  case,  exhausted  the  witness,  turned  him  over  to  us  and  we  made  a 
very  brief  cross-examination,  and  now  when  the  manager  seeks  to  have 
the  last  word  of  this  witness  and  to  reiterate  and  ding-dong  in  the  ears 
of  the  Senate  every  time  he  makes  a  speech  denunciations  of  our  clienl 
as  if  he  were  appealing  on  the  last  argument  of  the  case!  I  appeal  to 
the  Senate  and  to  the  justice  of  the  Senate  to  know  whether  such  a 
course  of  examination  ought  to  be  tolerated. 

Mr.  GoNKLiNG.  Mr.  President,  in  the  hope  of  saving  time,  I  ask  to 
have  read  again  a  question  put  by  the  Senator  from  Indiana  [Mr.  Mor- 
ton] and  the  answer  to  it  which  I  think  covers  this  very  question.  If  it 
does,  perhaps  we  shall  get  along. 

The  PBBsroENT  |>ro  tempore.  The  question  will  be  read. 

The  Ghief  Clerk  read  the  following  question  propounded  by  Mr. 
Morton : 

Q.  Did  General  Belknap  personally,  or  through  any  person,  or  by  letter, 
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ever  inqaire  of  jou  why  this  money  was  sent;  and  did  yoa  in  any  way 
ever  assign  to  him  a  reason  for  it ! 

Mr.  CoNKLiNG.  That  covers  everything  except  the  "  S.  W.,"  which  is 
practically  included.    The  answer  was  that  he  never  did. 

Mr.  Manager  MgMahon.  If  that  is  the  understanding  of  the  Senate, 
we  withdraw  this  question.  Of  course  I  do  not  wish  to  multiply  the 
evidence  of  the  same  thing.  If  that  covers  the  ground  in  the  opinion  of 
the  honorable  Senator,  we  withdraw  the  question. 

The  Pbesident  ^ro  tempore.  The  question  is  withdrawn. 

Mr.  Howe.  If  the  court  has  not  closed  its  case,  I  should  like  to  have 
the  question  answered  which  I  send  to  the  Chair. 

The  Pbesident  pro  tempore.  The  question  of  the  Senator  from  Wis- 
consin will  be  read. 

The  Chief  Clerk  read  as  follows: 

Q.  Was  the  money  which  you  sent  to  General  Belknap  designed  for 
his  use  or  for  the  use  of  some  other  person  f — A.  I  sent  it  to  him  origi- 
nally according  to  what  I  have  heretofore  stated  occurred  on  the  night 
of  the  funeral.  It  may  be  presumed  that  it  was  sent  for  the  child,  but 
I  continued  sending  it  after  the  child's  death  to  the  general,  and  I  always 
presumed  it  was  for  him. 

Q.  (By  Mr.  Thubman.)  Was  the  child  a  child  of  General  Belknap's!— 
A.  Yes,  sin  ' 

Q.  (By  Mr.  Manager  McMahon.)  In  that  connection  give  the  date  of 
the  death  of  the  child,  if  you  can  remember  it.  I  think  we  have  agreed 
that  the  mother  died  about  the  31st  day  of  December,  1870. — A.  And  the 
child  the  following  summer. 

Mr.  Caepentee.  Let  it  be  also  understood  when  he  was  married  to 
the  present  Mrs.  Belknap. 

Mr.  Manager  MoMahon.  In  December,  1873,  General  Belknap  was 
married  to  Mrs.  Bower. 

Mr.  Caepentee.  Three  years  afterward. 

Mr.  Howe.  I  should  like  to  have  the  answer  to  this  last  qoestion 
read. 

The  Peesident  pro  tempore.  The  reporter  will  read  the  answer  to  the 
question  propounded  by  the  Senator  from  Wisconsin : 

The  answer  was  read,  as  follows : 

a.  I  sent  it  to  bim  ori^nallj  accordiu^  to  wbat  I  b«ye  heretofore  stated  occurred  on  the 
nigbt  of  tbe  funeral.  It  may  be  presumed  that  it  was  sent  for  tbe  child  ;  bat  I  coptinoed 
sending  it  after  tbe  cbild*s  death  to  tbe  general,  and  I  always  presumed  it  was  for  bim. 

Mr.  Howe.  Now  I  should  like  to  send  to  the  desk  one  more  question 
to  be  read. 

The  Peesident  pro  tempore.  The  question  of  the  Senator  from  'Wis- 
consin will  be  read. 

The  Chief  Clerk  read  as  follows : 

Q.  Why  did  you  say  to  Mrs.  Bower  that  the  child  would  have  money 
after  a  time! — A.  Because  I  had  previously  sent  a  remittance  to  the 
mother,  and  I  felt  like  continuing  it  to  the  mother's  representative,  tne 
child.  . 

Q.  (By  Mr.  Cabpentee)  The  first  remittance  was  sent  to  Mrs.  Bel- 
knap?— A.  Yes,  sir;  to  Mrs.  Belknap.  .        , 

Mr.  Weight.  I  have  a  question  I  wish  to  propound,  and  I  will  reau 
it  in  the  first  instance,  as  it  is  not  very  legible. 

Q.  You  said  on  yesterday  that  you  presumed  that  General  5®^^"ig§ 
knew  from  whom  the  money  sent  him  was  received.   Now  state  what  le 
you  to  so  presume,  or  upon  what  you  based  this  presumption ! 

Mr.  Caepentee.  We  object  to  this  question.    Let  it  be  read  again* 
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The  President  pro  tempore.  The  question  will  be  read  by  the  Sec- 
retary. 

The  Chief  Clerk  read  the  interrogatory  of  Mr.  Wright. 

The  qaestioQ  being  put,  was  decided  in  the  affirmative. 

The  President  jpro  tempore.  The  witness  will  answer  the  question. 

The  Witness.  I  said  I  presumed  he  knew  where  it  came  £rom. 

Mr.  Carpenter.  Now,  it  appears  there  was  a  mistake,  as  I  thought. 
The  question  does  not  correctly  state  the  case  to  the  witness.  The  ques- 
tion and  answer  yesterday  were  exactly  this : 

Q.  Did  €}6oeral  Belknap  at  this  time  know  where  the  money  was  coming  from  that  was 
being  paid  to  himT — A.  I  should  say  that  I  presume  he  did. 

The  PREsntENT  jwo  tempore.  The  question  will  be  answered.  It  will 
be  read  again  to  witness. 

The  Chief  Clerk  again  read  the  question  of  Mr.  Wright,  as  follows : 

Q.  You  said  on  yesterday  that  you  presumed  that  General  Belknap 
knew  trom  whom  the  money  sent  him  was  received.  Now,  what  led  you 
to  so  presume,  or  upon  what  you  based  this  presumption  f 

Mr.  Manager  MgMahon.  Before  the  question  is  answered,  there  is  a 
misunderstanding  as  to  what  the  real  meaning  of  the  answer  given  yes- 
terday is.  Our  object  in  putting  the  question  was  to  ascertain  whether 
Belknap  knew  where  the  money  was  coming  from,  not  the  person,  not 
the  man  from  whom  it  came,  but  the  place. 

Mr.  Wright.  This  question  covers  the  whole  ground. 

Mr.  Manager  McMahon.  Go  on. 

The  Witness.  1  presumed  that  he  knew,  because  he  had  appointed 
Mr.  Evans  to  this  post  at  my  request.  I  had  no  other  business  trans- 
action with  General  Belknap  whatever  except  sending  this  money.  I 
had  sometimes  forwarded  him  requests  of  Mr.  Evans,  sent  to  me  for 
certain  privileges  wanted  around  the  fort.  I  cannot  give  details  particu- 
larly. It  is  a  kind  of  general  knowledge  arising  from  our  relations  to- 
gether. 

Mr.  Logan.  I  desire  to  ask  a  question,  which  I  send  to  the  Chair. 

The  President  pro  tempore.  The  question  propounded  by  the  Senator 
from  Illinois  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Q.  From  the  conversation  with  the  present  Mrs.  Belknap,  mentioned 
by  you  in  your  answer  to  my  former  interrogatory,  you  spoke  of  an  un- 
derstanding with  the  former  Mrs.  Belknap,  now  deceased;  please  state 
what  that  understanding  was. 

Mr.  Carpenter.  If  the  court  please,  we  object  to  that.  It  does  not 
seem  necessary  to  argue  the  objection  to  a  question  which  calls  for  an 
interview  or  an  arrangement  between  this  man  and  a  third  person. 

Mr.  Manager  McMahon.  We  second  the  objecton. 

The  President  pro  tempore.  Counsel  objects  to  the  question.  The 
Chair  will  submit  it  to  the  Senate.   Shall  this  interrogatory  be  admitted! 

The  question  being  put,  there  were  on  a  division — ayes  12,  noes  13, 
no  quorum  voting. 

Mr.  Thxjrhan.  Let  us  have  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Thurman.  1  understood  the  managers  to  object  a  little  while  ago 
to  a  similar  question.    Kow,  what  do  the  managers  say  to  this  t 

Mr.  Carpenter.  Both  sides  objected  to  this  question. 

Mr.  Thurman.  I  want  to  know,  if  both  sides  object  to  it,  why  it  is 
asked. 

Mr.  Carpenter.  It  is  asked  by  a  member  of  the  court. 
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Mr.  Thueman.  I  want  to  know  what  business  the  court  has  to  ask  it. 

Mr.  LoaAN.  If  there  is  no  objection,  I  should  like  to  answer  the  re- 
mark of  the  Senator  from  Ohio. 

The  President  jpro  tern/pore.  The  Chair  hears  no  objection. 

Mr.  Logan.  It  seems  to  me  a  very  strange  remark  for  a  Senator  to 
make,  to  ask  what  business  a  member  of  the  court  has  to  put  a  question. 
I  presume  that  members  of  the  court  here  stand  upon  an  equality,  and 
that  one  has  as  good  a  right  to  ask  a  question  as  another,  provided  it 
is  a  proper  question,  couched  in  proper  language.  I  asked  a  question  a 
while  ago  of  the  witness  what  the  understanding  was  between  him  and 
Mrs.  Bower.  I  did  not  use  the  name,  but  that  was  it,  and  he  gave  the 
understanding,  and  in  that  answer  be  incidentsdly  remarked  that  he  had 
nn  understanding  with  the  former  Mrs.  Belknap.  The  question  was 
argued  by  the  managers  and  counsel  for  the  respondent ;  the  vote  was 
taken  by  yeas  and  nays,  and  the  Senate  voted  that  the  question  should 
be  answered,  and  the  witness  did  answer  the  question.  In  furtherance 
of  that  question,  I  have  asked  what  the  understanding  was  with  the 
former  Mrs.  Belknap.  Kow,  if  the  Senator  desires  to  state  his  objection 
to  that  as  a  member  of  the  court,  let  him  do  so,  and  if  his  objection  is 
well  founded,  I  certainly  do  net  desire  to  ask  an  improper  question; 
but  at  the  same  time  I  do  not  like  a  Senator  in  his  manner  and  demeanor 
to  indicate  that  he  is  the  only  individual  that  has  a  right  to  ask  a  ques- 
tion in  this  court. 

Mr.  Thubman.  There  is  no  necessity  for  the  exhibition  of  that 

The  President  pro  tempore.  Is  there  objection  to  the  Senator  from 
Ohio  proceeding!    The  Chair  hears  none. 

Mr.  Thurman.  There  is  no  necessity  for  the  exhibition  of  that  feel- 
ing; and  if  the  Senator  from  Illinois  were  not  exceedingly  sensitive,  he 
never  would  have  made  such  a  remark.  The  House  of  Eepresentatives 
here  is  represented  by  its  managers;  the  defendant  is  represented  by 
his  counsel ;  and  when  both  sides  agree  as  to  what  are  the  issues  upon 
which  they  will  put  in  evidence,  I  really  do  not  see,  with  entire  respect 
to  the  Senator  from  Illinois  and  every  other  Senator^  that  it  is  any  part 
of  the  duty  of  the  Senate  which  is  to  sit  here  as  impartial  judges  to 
introduce  a  new  line  either  of  prosecution  or  of  defense.  I  see  no  reason 
for  it ;  and  if  the  Senate  has  erred  once,  it  is  no  reason  why  it  should 
err  again.  If  neither  the  managers  on  the 'part  of  the  House  nor  the 
counsel  for  the  defendant  have  seen  fit  to  go  into  the  arrangements,  if 
there  were  any,  between  the  witness  and  this  deceased  lady  or  this 
living  lady,  it  is  no  business  of  ours  to  go  into  them.  If  it  is  necessary 
for  the  purposes  of  public  justice  that  they  should  be  gone  into  and  the 
testimony  would  be  legitimate,  it  is  to  be  presumed  that  the  House  of 
Eepresentatives,  through  its  managers,  would  have  asked  us  to  hear  the 
testimony.  If  it  were  necessary  for  the  defense  that  the  matter  should 
be  gone  into,  it  is  to  be  presumed  that  the  counsel  for  the  defense  would 
have  introduced  it  as  a  defense.  It  is  not  for  us  to  supply  any  defi- 
ciency of  the  prosecution  or  to  supply  any  deficiency  of  the  defense. 

Mr.  LoaAN.  If  there  is  no  objection,  I  desire  to  say  a  word. 

The  President  jpro  tempore.  The  Chair  hears  no  objection  to  the  Sen- 
ator proceeding. 

Mr.  Logan.  I  am  not  so  old  in  the  practice  of  law  as  the  Senator  from 
Ohio,  but  I  will  ask  him  now  as  a  lawyer  if  he  ever  knew  a  court  that 
desired  to  ask  a  question  to  be  prevented  from  doing  it  in  the  trial  of 
any  case  whatever? 

Mr.  Thurman.  Until  to-day,  I  never  knew  a  court,  in  forty-odd  years' 
experience,  to  ask  a  question  to  which  both  parties  objected. 
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Mr.  Logan.  My  experience  has  been  more  limited  than  that  of  the 
Senator,  but  in  that  limited  experience  I  have  observed  that  which  he 
has  not 

Mr.  THUE3IAN.  The  Senator  must  bear  in  mind  that  a  single  Senator 
is  not  the  court.  It  is  not  the  court  that  asks  the  question,  but  one 
member  of  the  court.  « 

Mr.  Logan.  It  is  the  court  if  the  court  agree  to  it.  I  never  knew  the 
whole  body  of  the  Senate  to  ask  the  same  question  at  the  same  time ; 
but  if  one  member  of  the  court  asks  a  question  and  the  rest  agree  to  it, 
that  is  a  question  of  the  court.  That  was  the  proposition  I  was  making. 
If  the  Senate  do  not  agree  to  it,  of  course  I  shall  withdraw  the  question, 
or  at  least  the  question  will  not  be  asked.  But  I  am  not  managing  this 
case,  nor  do  I  desire  to  manage  it,  and  certainly  the  Senator  from  Ohio 
does  not  desire  to  do  that ;  he  has  given  evidence  of  that  fact.  But  I 
am  one  of  the  court,  and  I  have  a  right  to  have  such  information  and 
light  on  this  case  as  can  be  obtained  properly.  The  managers  have  a 
right  to  manage  their  case  to  suit  themselves,  and  so  have  Sie  respond- 
ent's counsel ;  but  some  members  of  the  court  might  have  some  idea 
in  reference  to  this  case,  that  some  question  might  develop  some  fact 
that  was  weighing  on  their  minds.  Now  I  will  state  to  the  court  t^at 
there  is  something  in  this  case  that  neither  side  tries  to  develop ;  I  do 
not  know  what  it  is ;  but  that  is  perfectly  patent  to  everybody.  What- 
ever is  in  this  case,  no  matter  what  it  ip,  dark  or  bright,  this  court  is 
entitled  to  know  it  in  order  to  make  up  its  verdict;  and  I,  as  one 
member  of  the  court,  claim  the  right  to  know  the  facts,  and  when  coun- 
sel on  either  side  do  not  put  a  question  that  strikes  my  mind  as  being 
one  that  I  want  to  know  something  about,  I  claim  the  right  to  ask  the 
question  myself.  The  court  can  decide  whether  I  am  entitled  to  have 
the  answer;  I  certainly  have  the  right  to  ask  the  question. 

Mr.  Morton.  Mr.  President 

•The  Pbbsident  |)ro  tempore.  Is  there  objection  to  the  Senator  from 
Indiana  proceeding! 

Mr.  Edmunds.  After  the  Senator  from  Indiana  has  concluded  I  shall 
object  to  further  debate  on  all  questions. 

Mr.  Morton.  I  simply  want  to  state  that  I  regard  it  as  the  absolute 
right  of  this  court  or  any  member  of  it,  with  the  consent  of  his  brother 
judges  or  a  majority  of  them,  to  ask  any  question;  and  the  idea  that  the 
court  can  be  overruled  by  the  counsel  on  either  side  agreeing  that  the 
question  shall  not  be  asked  is  something  entirely  new. 

The  President  pro  tempore.  The  yeas  and  nays  have  been  demanded 
on  the  question,  Shall  this  interrogatory  be  admitted  ? 

Mr.  Anthony.  I  think  if  we  take  the  question  again  by  a  division  it 
will  be  found  that  there  is  a  quorum  here. 

Mr.  Edmunds.  No  ;  let  us  have  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  President  j?ro  tempore.  The  Secretary  will  report  the  question. 

The  Chief  Clerk  read  Mr.  Logan's  interrogatory,  as  follows: 

Q.  From  the  conversation  with  the  present  Mrs.  Belknap,  mentioned 
by  you  in  your  answer  to  my  former  interrogatory,  you  spoke  of  an  un- 
derstanding with  the  former  Mrs.  Belknap,  now  deceased.  Please  state 
what  that  understanding  was. 

The  President  pro  tempore.  The  roll-call  will  proceed. 

The  question  being  taken,  resulted — ^yeas  23,  nays  17;  as  follows: 

Yeas — Messrs.  Allison,  Booth,  Conklin^,  Conover,  Crafpa,  Dawes,  Ferry.  Frelinghuvsen, 
Hatnilton,  Harvey,  Hitchcock,  Howe,  Lof^an,  Maxey,  Morrill,  Morton,  Oglesby,  raddock, 
Patterson,  Robertson,  Wadleigh,  West,  and  Wright— 23. 
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Nays—  Messrs.  Caperton,  Cockrell,  Cooper,  Dayis,  Edmands,  Gordon,  Kelly,  Key«  Mc- 
Creerj,  Merrimou,  Mitchell,  Norwood,  Stevenson,  Thurman,  Wallace,  Wbjte,  and  With- 
ers— 17. 

Not  Voting — Messrs  Alcorn,  Anthony,  Barnnm,  Bayard,  Bogy,  Bontwell,  Brace,  Bnni- 
side,  Cameron  of  Pennsylvania,  Cameron  of  Wisconsin,  Christiancy,  Clayton,  Dennis,  Dor- 
sey,  Eaton,  Goldthwaite,  Hamlin,  Ingalls,  Johnston,  Jones  of  Florida,  Jones  of  Nevada, 
Kernan,  McDonald,  McMillan,  Randolph,  Ransom,  Sargent,  Saulsbury,  Sharon,  Shermao, 
Spencer,  and  Windom^^. 

So  the  qnestion  was  decided  in  the  affirmative. 

The  President  pro  tempore.  The  objection  is  overruled.  The  wit- 
ness will  answer  the  question. 

The  Witness.  I  think  not. 

Mb.  Conkling.  What  does  the  witness  mean  when  he  says  he  thinks 
nott 

The  Witness.  I  do  not  think  I  stated  that  I  had  an  understanding 
with  Mrs.  Belknap. 

Q.  (By  Mr.  Carpenter.)  As  I  understand,  the  first  money  that  you 
sent  was  sent  to  the  former  Mrs.  Belknap,  now  deceased  f — A.  Tes,  sir. 

Q.  And  that  was  sent  without  any  arrangement  between  yon  and 
anybody! — A.  Yes, sir. 

Q.  A  clean,  clear  present ! — A.  Yes,  sir. 

Mr.  LoaAN.  The  witness  spoke  of  a  conversation  about  the  child,  that 
the  money  would  now  go  to  the  child  according  to  some  former  under- 
standing. 

The  Witness.  I  said  with  General  Belknap,  not  with  Mrs.  Belknap. 
I  said  that  I  was  under  the  impression  at  one  time  that  I  had  said  some- 
thing to  General  Belknap  himself  the  night  of  the  funeral ;  that  I  cer- 
tainly had  an  understanding  with  him  or  with  Mrs.  Bower,  because  Mrs. 
Belknap  was  then  dead. 

Q.  (By  Mr.  Manager  McMahon.)  Had  the  present  wife  of  General 
Belknap  at  any  time  any  interest  in  the  money  that  was  sent  to  General 
Belknap  by  you  ? — A.  i^ot  to  my  knowledge. 

Mr.  Whyte  submitted  the  following  question  in  writing : 

Q.  When  you  paid  to  General  Belknap  money  in  person  did  you  bave 
any  conversation  with  him  about  the  source  whence  the  money  came 
or  in  any  way  regarding  it ! — A.  I  did  not. 

Mr.  Morton.  I  propose  the  following  question : 

Q.  How  often  after  the  first  money  was  sent  to  Belknap  and  before 
your  examination  before  the  committee  of  the  House  did  you  meet 
General  Belknap,  and  was  the  money  ever  referred  to  in  conversation 
at  any  of  these  interviews! — ^A.  For  the  first  two  or  three  years,  I  saw 
him  perhaps  two  or  three  times  a  year.  The  first  money  I  sent  General 
Belknap  must  have  been  in  the  spring  of  1871.  I  suppose  probably 
through  that  year  and  1872  and  1873  I  met  him  two  or  three  times  a 
year ;  but  1  have  no  recollection  of  the  money  having  been  referred  to 
in  any  conversation  between  us. 

Q.  (By  Mr.  Manager  McMahon.)  Mr.  Marsh,  what  is  your  best  recol- 
lection as  to  having  had  a  conversation  with  the  Secretary  of  War  on 
the  occasion  of  the  funeral  of  his  second  wife  ! — A.  It  is  exceedingly  in- 
distinct. 

Q.  What  is  your  best  recollection  as  to  whether  you  did  or  did  not 
have  a  conversation  with  him  personally  while  you  were  h^re  attending 
the  funeral  of  his  second  wife  f 

Mr.  Carpenter.  That  we  object  to.  • 

Mr.  CoNKLma.  What  is  the  ground  of  objection  ! 

Mr.  Carpenter.  The  ground  of  objection  is  that  the  witness  says  his 
recollection  is  so  indistinct  that  he  has'no  confidence  in  it  himself. 
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Mr.  Manager  MgMahon.  That  is  a  matter  for  the  witness  to  settle. 
I  prefer  that  the  witness  answer  these  qaestions  and  that  we  have  the 
whole  troth  from  the  person  who  is  nnder  oath. 

The  Pbesident  jpro  tempore.  8ball  this  interrogatory  be  admitted  T 

The  question  waa  determined  in  the  affirmative. 

The  Pbbsident  pro  tempore.  The  witness  will  answer  the  question. 

The  question  was  read  by  the  reporter,  as  follows: 

Q.  What  is  your  best  recollection  as  to  whether  you  did  or  did  not 
have  a  conversation  with  him  personally  while  you  were  here  attending 
the  funeral  of  his  second  wifef 

A.  I  can  only  state  that  I  have  a  very  indistinct  impression  about  it. 
I  have  sometimes  thought  that  I  said  something  to  General  Belknap  on 
the  night  of  the  funeral,  but  I  sometimes  think  I  did  not,  and  that  the 
only  conversation  I  had  was  with  Mrs.  Bower. 

By  Mr.  Cabpenteb  : 

Q.  Is  there  any  way  in  your  mind  to  strike  an  average  between  those 
two  ioipressions  1 — A.  I  cannot  I  never  shall  know ;  I  never  shall  be 
certain  about  it. 

Q.  The  Senate  will  never  know  from  you,  theuf — A.  I  have  thought 
about  it  night  and  day,  but  the  more  I  think  about  it  the  less  I  know. 

By  Mr.  Manager  McMahon  : 

Q.  At  the  time  the  change  was  made  from  the  payment  of  $12,000  a 
year  to  $6,000  a  year,  about  which  you  have  testified,  state  what  con- 
versation passed  between  you  and  General  Belknap. 

Mr.  Caepbnteb,  That  we  object  to.  Unless  the  court  mean  to  say 
that  the  whole  case  may  now  be  opened  by  the  managers,  that  is  an  im- 
proper question.    It  is  their  direct  proof,  and  they  have  gone  over  that. 

The  President 2>ro  tempore.  Shall  this  question  be  admitted! 

The  question  was  determined  in  the  negative. 

The  President  j>ro  tempore.  The  objection  is  sustained. 

Q.  (By  Mr.  Manager  MgMahon.)  Your  wife  has  been  subpoenaed  as 
a  witness  to  attend  this  tribunal  f — A.  Yes,  sir. 

Q.  I  desire  you  to  state  now  whether  she  is  able  to  attend. 

Mr.  Carpenter.  What  is  the  object  of  that  f 

Mr.  Manager  MgMahon.  We  want  to  know  from  the  witness  whether 
she  is  able  to  attend. 

Mr.  Carpenter.  We  object.  What  has  that  to  do  with  this  case, 
whether  she  is  well  or  sickf 

Mr.  Manager  MgMahon.  We  have  a  right  to  send  for  her  if  she  is 
able  to  come.    Let  the  objection  be  passed  upon  by  the  Senate. 

The  President  pro  tempore.  The  counsel  object  to  the  question  pro- 
pounded by  the  managers.    Shall  the  question  be  admitted  f 

The  question  was  determined  in  the  affirmative. 

Q.  (By  Mr.  Manager  McMahon.)  State  whether  your  wife  is  able  to 
be  present  in  court  to  be  examined  as  a  witness. — A.  She  is  not;  she  is 
very  ill. 

Q.  Have  you  a  certificate  of  a  surgeon  to  that  effect ! — A.  I  have. 

Q.  Whose  certificate  is  it? — A.  Dr.  Alfred  L.  Loomis. 

Mr.  Carpenter.  Will  the  managers  state  now  what  the  object  of  that 
testimony  is. 

Mr.  Manager  Lapham.  It  is  to  inform  the  Senate  of  the  reason  why 
we  do  not  call  Mrs.  Marsh. 

Mr.  Carpenter.  Is  it  proposed  to  raise  any  presumption  against  the 
defendant  f 

]VIr.  Manager  Lapham,  We  shall  argue  that  hereafter. 
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Mr.  Carpenter.  We  will  take  her  testimony  that  was  given  before 
the  committee  if  the  managers  want  that,  or  consent  to  have  her  depo- 
sition taken.  We  want  to  completely  repel  the  presumption  that  Mrs. 
Marsh  being  ill  is  any  evidence  of  our  guilt. 

Mr.  Manager  McMahon.  The  managers  here  decline  to  do  that.  I 
do  not  agree  with  them  in  that  matter.  The  counsel  will  make  his  ap- 
plication to  the  Senate  personally. 

Mr.  OaLBSBY.  Would  it  be  in  order  to  present  a  question  to  the  wit- 
ness f 

The  President  pro  tempore.  It  would  be. 

Mr.  Oglesby.  May  I  read  it! 

The  President  pro  tempore.  You  may. 

Mr.  Oglesby.  I  call  the  attention  of  the  witness  to  the  question  8o 
that  he  may  know  whether  my  statements  are  correct  or  not.  The  Sec- 
retary will  read  it  afterward.    My  question  is  this : 

Q.  You  have  stated  during  your  examination  to-day  that  the  monej 
advanced  by  you  to  Belknap  was  a  present,  and  that  it  afforded  yoa 
pleasure  to  give  it  to  him.  In  answer  to  a  question  put  to  you  after  that, 
you  stated  that  you  had  some  conversation  with  Mrs.  Bower  on  the  night 
of  the  funeral  about  the  payment  of  money  in  the  future,  and  that  after 
that  conversation  you  paid  money  directly  to  Belknap.  Do  you  now 
mean  to  have  the  court  understand  that  the  payments  or  presents  of 
money  from  you  to  Belknap  after  that  time  were  only  in  consequence  of 
that  conversation,  or  from  the  motive  previously  stated,  that  it  afforded 
you  pleasure  to  do  so! 

A.  The  money  that  I  sent  during  the  life  of  the  child  may  he  fairly 
considered  to  be  sent  to  Mr.  Belknap  for  Mrs.  Bower  to  keep  for  the 
child.    After  its  death  I  understood  it  was  for  him. 

Mr.  Whyte.  The  witness  says  that  he  understood  the  money  sent 
after  the  death  of  the  child  to  General  Belknap  was  for  G^eneral  Bel- 
knap. I  want  to  ask  him  from  whom  did  he  understand  that  it  was  for 
General  Belknap  f 

The  President  pro  tempore.  The  Secretary  will  report  the  qnestiou. 

The  Chief  Clerk  read  the  question  of  Mr.  Whyte,  as  follows : 

Q.  From  whom  did  you  understand  that  it  was  for  General  Belknap 
after  the  death  of  the  child  f 

Mr.  Oabpenteb.  If  the  court  please,  we  object  to  that,  because  it 
would  be  hearsay  evidence.  I  understand  the  answer  which  the  wit- 
ness has  already  given  is  his  mere  mental  conclusion. 

The  Witness.  That  is  all. 

Q.  rBy  Mr.  Oabpenteb.)  That  is  what  you  say  ? 

A.  That  is  all ;  not  any  understanding.  Perhaps  I  am  unfortunate 
in  my  choice  of  words.    It  is  my  own  conclusion;  that  is  all. 

Q.  Not  the  result  of  any  understanding  with  Mr.  Belknap  or  anybody 
else  t 

A.  No,  sir. 

Henby  S.  Bbinkebhoff  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  State  where  you  are  employed  and  how  long  you  have  been 
there. — Answer.  In  the  office  of  the  Adjutant-General  of  the  Army,  for 
about  ten  years. 

Q.  [Presenting  a  paper.]  Look  at  this  paper,  or  rather  the  marks  on 
it  See  whose  marks  those  are  on  the  6utside,  and  read  the  marks  in 
your  handwriting,  if  any  are  there,  and  give  us  also  the  marks  that 
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may  be  in  the  handwriting  of  the  Secretary  of  War  ac  that  time,  if  any 
are  there. 

Mr.  Caepenteb.  Is  that  the  letter  of  Marsh  ! 

Mr.  Manager  McMahon.  It  is  the  letter  of  August  16,  1870,  from 
Marsh  to  the  Secretary  of  War,  applying  for  the  po8^tradership  at  Fort 
Sill. 

The  Witness.  The  only  writing  upon  the  outside  of  this  letter  that  is 
in  my  handwriting  is  a  note  saying,  "lleceived  back.  Adjutant  General's 
Office,  March  15, 1876." 

Q.  (By  Mr.  Manager  MgMahon.)  What  marks  are  on  it  in  the  hand- 
writing of  the  Secretary  of  War! — A.  "  Received  August  16,  1870.'^  I 
should  say  that  it  is  my  impression  this  is  in  the  handwriting  of 
General  Belknap.    He  was  then  Secretary  of  War. 

Q.  Is  that  in  pencil  or  in  ink  f — A.  It  is  in  ink— what  I  have  just 
read. 

Q.  See  whether  there  are  other  marks  on  it  in  pencil  in  the  handwrit- 
ing of  the  Secretary  of  War. — A.  There  is  a  mark  in  pencil  that  says, 
"Answered  August  16.  File ;  official."  It  is  my  impression  that  it  is 
in  the  handwriting  of  the  Secretary  of  War. 

Q.  How  familiar  are  you  with  the  handwriting  of  the  Secretary  of 
War  ! — A.  Quite  familiar.    I  have  seen  a  great  deal  of  it. 

Mr.  Carpenteb.  There  is  no  question  that  that  is  in  his  handwrit- 
ing.   Yon  need  not  spend  any  time  about  it 

Q.  (By  Mr.  Manager  McMahon.)  Oneofthe  managers  desires  theques- 
tion  to  be  put  whether  there  are  any  marks  upon  it  indicating  that  it 
was  originally  filed  in  the  Adjutaut-GeneraPs  Office. — A.  The  marks 
indicate  that  it  was  received  in  the  Adjutant-General's  Office  for  file 
September  23, 1870. 

Q.  (By  Mr.  Oabpenteb.)  About  a  month  after  its  date  ?— A.  About 
a  month  after  its  date. 

Q.  (By  Mr.  Manager  MoMahon.)  In  whose  handwriting  is  thatt — A. 
It  is  in  the  handwriting  of  the  clerk  who  was  then  and  is  now  in  charge 
of  the  book  of  record. 

Cross-examined  by  Mr.  Cabpenteb  : 

Q.  [Presenting  a  paper.]  Whom  is  that  letter  addressed  to  ? — A.  It 
is  addressed  to  General  W.  W.  Belknap. 

Q.  Would  not  that  letter  in  due  course  of  business  go  to  Belknap'^ 
table  before  it  would  go  the  Adjutant-General's  Office  t 

Mr.  Manager  McMahon.  We  do  not  dispute  that. 

Mr.  Cabpenteb.  I  want  to  prove  it. 

The  Witness.  A  letter  addressed  in  that  way,  in  my  opinion,  would 
go  first  to  the  Secretary  of  War. 

Q.  (By  Mr.  Cabpenteb.)  And  be  sent  by  him  to  the  Adjutant  Gen- 
eral's Office t — A.  That  is  my  opinion. 

Q.  And  that  got  into  the  Adjutant-Generars  Office  within  a  month 
after  its  date  t — A.  Within  a  month  after  its  date. 

William  B.  Hazen  recalled. 

Mr.  Manager  McMahon.  General,  I  have  been  given  to  understand 
by  you  that  you  desire  to  make  an  explanation.  I  do  not  know  what 
it  is,  but  I  recall  you  to  give  you  the  chance. 

Mr.  Cabpenteb.  Is  it  anything  about  this  case;  is  it  testimony  or 
what! 

Mr.  Manager  McMahon.  It  is  about  this  case. 

The  Witness.  It  is  in  regard  to  the  testimony  of  yesterday.  Upon 
consideration  I  find  that  the  letter  which  I   referred  to,  the  official 
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letter  which  I  said  was  reported  to  the  War  Department  for  General 
Belknap's  information  with  regard  to  post-traders,  was  written  at  Fort 
Baford,  and  not  at  Fort  Hays ;  and  that  would  make  it  after  I  had  testi- 
fied to  the  House  committee,  and  not  before  it  So  that  I  wish  to  cbaoge 
my  testimony  in  that  respect.  It  was  written  after,  and  not  before,  as 
I  supposed  yesterday. 

By  Mr.  Carpenter  : 

Q.  Is  that  the  letter  which  you  read  here  yesterday! — A.  N^o;  there 
was  another  one  before  that  which  I  referred  to.  That  is  not  the  one  I 
referred  to.    There  is  another  letter  on  the  subject. 

Q.  Did  you  ever  write  to  Secretary  Belknap  more  than  one  letter  in 
your  life  on  that  subject ! — A.  Not  to  him  directly ;  but  one  to  him. 
That  was  the  one. 

Q.  Which  one  did  you  send  to  him  directly! — A.  The  one  which  was 
read  yesterday  I  sent  him  directly,  but  that  was  not  the  one  I  referred 
to  in  my  testimony  yesterday.  The  one  I  referred  to  in  my  testimony 
yesterday  was  a  letter  written  to  the  Adjutant-General  of  the  Army. 

Q.  Did  you  say  in  the  testimony  that  you  gave  before  the  com- 
mittee that  you  had  written  a  letter  to  Secretary  Belknap  on  that  sub- 
ject!— A.  I  did. 

Q.  Ton  now  find  that  you  had  not ! — A.  It  was  intended 

Q.  Answer  the  question.  You  now  find  out  that  at  the  time  you  testi- 
fied before  the  committee  you  had  not  written  to  General  Belknap  !— A. 
I  did  not  intend 

Q.  I  do  not  ask  you  what  you  intended.  Here  is  a  distinct  question, 
which  can  be  anwered  "  yes  ^  or  "  no.'^  I  ask  you,  do  you  now  find  out 
that  the  time  you  gave  your  testimony  before  the  committee  you  had 
not  written  to  General  Belknap  ! — A.  Not  personally. 

Q.  You  swore  you  had,  did  you  not ! — A.  I  thought  I  bad. 

Q.  Did  you  not. swear  that  you  had,  without  any  thinking  about  it! 
[Presenting  printed  slip.]  I  will  ask  you  if  you  wrote  a  letter  of  which 
that  is  a  copy  !    You  seem  to  be  considerable  of  a  correspondent. 

A.  JBxamining  paper.]    I  did  write  it. 

Q.  Will  you  read  it ! 

The  witness  proceeded  to  read  as  follows : 

Cftt  of  Mexico,  Mureh  15. 
Hon.  Heister  Clymer: 
Dear  Sir: 

Mr.  Thtjbman.  What  year  ! 

The  Witness.  March  15, 1876. 

Mr.  Cabpenteb.  Hand  it  the  Secretary  to  read.    It  is  in  print. 

Mr.  Manager  McMahon.  Let  me  see  it  one  moment  before  it  is  read, 
Mr.  Secretary. 

Mr.  Manager  Lapham.  I  do  not  see  what  that  has  to  do  with  tbis 
case. 

Mr.  Carpenter.  You  will  see  after  you  bear  it. 

Q.  (By  Mr.  Thurman.)  Did  you  write  a  letter  to  the  Ac^utant-Gen- 
eral  on  the  subject  of  post-traderships  before  you  testified  to  the  House 
committee  ! 

A.  My  impression  is  that  I  did.  I  wrote  letters  on  that  subject  I 
am  under  the  impression  I  wrote  to  the  Adjutant-General  of  the  Army. 

Q.  Before  you  testified  then! — A.  I  think  so;  I  am  not  prepared 
to  say. 

Q.  (By  Mr.  Carpenter.)  Did  you  not  state  in  your  testimony  be- 
fore the  committee  that  you  had  written  to  the  Secretary  of  War  on  the 
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subject! — A.  I  did;  but  I  was  not  certain  whether  it  was  before  or 
after. 

Mr.  Manajjer  McMahon.  I  have  no  objection  to  this  letter  being  read. 

The  PREsroENT  jwo  tempore.  The  Secretary  will  read  it. 

The  Chief  Glerk  read  as  follows : 

Washington,  March  29. 

The  following  letter  was  receired  recently  bj  the  chairman  of  the  Committee  on  Expend 
itores  in  the  War  Department : 

•'  City  op  Mexico,  March  29. 
"  Hon.  HiESTER  Clymer  : 

**  Dear  Sir  :  The  papers  of  the  4th  instant  brought  me  the  result  of  the  Belknap  investi- 
gation. By  referring  to  the  proceedings  of  the  House  Military  Committee  of  March,  1872, 
you  will  find  precisely  the  same  information  given  by  me  then  as  that  upon  which  your  in- 
vestigation was  founded.  Mr.  Smalley,  the  then  clerk  of  that  committee,  published  in  the 
New  York  Tribuue  the  purport  of  my  evidence,  which  only  referred  to  the  olack-mailing  of 
the  post-traders  and  not  the  final  disposition  of  the  money ;  but  he  added  to  it  the  presump- 
tive disposition,  which  is  now  proved  to  have  been  true.  The  Secretary  of  War  took  tne 
newspaper  paragraph  to  the  President,  as  he  has  since  said,  remarking :  *  *  Mr.  President, 
have  yon  seen  tne  article  in  the  New  York^  Tribune  of  this  morning  referring  to  me  t"  To 
which  the  President  replied  :  '*  I  have,  and  do  not  believe  a  word  ofit"  The  Secretary  then 
said :  **  If  you  do  believe  it,  I  am  no  longer  fit  to  hold  a  place  in  yonr  Cabinet"  This  was 
the  end  of  the  matter  both  with  the  President  and  CongrMs,  leaving  it  a  question  of  veracity 
between  the  Secretary  and  myself. 

**  I  have  waited  patiently  four  vears,  never  doubting  I  shall  be  finally  vindicated,  though  at 
times  feeling  very  heavily  the  weight  of  displeasure  of  those  high  in  power  for  daring  to  tell  the 
truth  respecting  the  great  outrage  upon  tne  Army.  My  object  from  the  first  was  not  only 
to  relieve  the  Army  from  this  outrage,  but  to  obtain  tlie  execution  of  a  most  excellent  law 
passed  in  1866,  requiring  the  Commissary  Department  to  furnish  to  enlisted  men  at  cost 
the  articles  usually  furnished  them  by  sutlers.  This  most  admirable  arrangement,  which 
is  virtually  carried  out  in  all  other  armies,  would  be  worth  to  the  enlisted  men  92,000,000  an- 
nually, and  cost  pothiuff  but  a  little  extra  work  to  the  Commissary  Department.  This  de- 
partment has  opposed  this  law  from  the  first.  In  setting  this  law  asiae  vitality  and  value 
were  given  to  the  post-tradershira  which  could  be  done  in  no  other  way.  The  law  itself 
has  even  been  omitted  from  th*  Kcvised  Statutes.  To  secure  this  most  useful  end  was  my 
only  purpose.  In  the  autumn  of  1875  the  Secretary  visited  my  post,  receiving  my  most 
cordial  hospitalitv,  which  was  fully  accepted.  I  thought  this  a  proper  occasion  for  a  renewal 
oi  oar  old  and  friendlv  relations,  as  we  had  served  together  in  the  war.  I  therefore  wrote 
him  a  sincere  letter  looking  to  such  a  result,  though  I  felt  entitled  to  some  reparation,  hav- 
ing for  four  years  experienced  a  full  sense  of  the  wrong  inflicted  upon  me  by  the  Secretanr 
in  his  virtual  denial  to  the  President  of  my  truthful  report.  The  Secretary  did  not  see  fit 
to  reply  to  my  letter.  I  then  concluded  to  let  the  matter  rest,  hoping  only  for  the  partial 
reparation  that  time  gives  all  wrongs,  when  your  letter  in  January,  as  chairman  of  one  of 
the  committees  of  Congress,  called  for  the  information  furnished  you.  For  yonr  compli- 
ance with  my  request  not  to  bring  my  name  forward  in  connection  with  the  investigation  I 
tender  yon  my  thanks,  and  now  release  you  from  further  obligations  in  that  respect. 
**Veryrespectfittlly,  Ac, 

'W.B.  HAZEN." 

Q.  (By  Mr.  Caepentbe.)  You  have  felt  a  little  interest  abont  this 
impeachment,  have  yoa  not,  all  alongf — A.  Some  interest  in  it. 

Q.  Yoa  took  some  interest  in  it  because  yoa  thoaght  yoa  were  going 
to  get  vindicated,  did  yoa  not  f — A.  I  do  not  know  that  that  was  the 
reason.    I  took  the  ordinary  interest  which  I  do  in  matters  of  this  kind. 

Q.  Did  yoa  not  take  a  little  more  interest  in  this  impeachment  than 
you  ever  took  in  anybody  else's  impeachment  I — A.  1  never  had  any- 
thing to  do  with  anybody  else's  impeachment. 

Q.  Or  any  other  lawsuit  !  Have  you  not  been  pretty  active  now  in 
the  press  and  in  always  setting  this  thing  going  t — A.  Somewhat  so. 

Q.  Is  that  any  portion  of  the  duty  of  the  colonel  of  a  regiment ! — A. 
No  more  his  duty  than  that  of  any  citizen. 

Q.  Is  not  the  colonel  of  a  regiment  bound  by  regulations,  if  he  knows 
anything  against  any  officer,  to  furnish  it  in  some  official  way  and  form, 
and  not  scandalize  him  in  a  newspaper  f 

Mr.  Manager  McMahon.  Was  he  Secretary  of  War  after  the  letter 
was  written  ! — A.  I  think  that  is  a  little  late. 
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Mr.  Cabpentee.  It  was  still  later  when  he  ought  to  have  made  his 
report. 

Mr.  Manager  McMahon.  I  am  speaking  about  this  letter.  I  think 
you  called  him  Secretary  of  War. 

Mr.  Carpentee.  You  call  hira  the  **  late  Secretary  of  War."  That 
will  do.  (To  the  witness.)  How  many  other  articles  have  you  written 
on  the  subject? — A.  I  do  not  know.    I  do  not  remember  writing  any. 

Q.  You  do  not  remember  writing  any  for  publication  ! — ^A.  I  do  not 
remember  writing  any. 

Q.  Who  wrote  that  article  published  in  the  i^ew  York  Tribune?— A. 
At  what  time  f 

Q.  The  article  that  was  read  here  in  this  trial.  There  has  been  but 
one  article. 

Mr.  Manager  Hoae.  February  15,  1872. 

Q.  (By  Mr.  Caepentee.)  About  the  tradership  at  Fort  Sill  f— A.  I 
did  not  write  it. 

Q.  Do  you  know  who  did  ! — A.  I  suppose  Mr.  Smalley  did. 

Q.  Did  you  furnish  him  the  information  tipoti  which  he  wrote  the 
letter  ?— A.  I  furnished  the  information  out  of  which  the  letter  was  wri^ 
ten. 

Q.  You  speak  here  of  having  sustained  some  grievous  wrongs  at  the 
hands  of  the  Secretary.  You  swore  yesterday  that  Ihe  never  had  done 
an  act  of  injustice  to  yon  that  you  are  aware  of.  Now,  what  did  you 
mean  when  you  wrote  this  letter  ? — A.  I  was  under  the  impression  that 
he  had  from  time  to  time  been  inimical  to  me  and  that  I  had  suffered 
thereby. 

Q.  You  swore  yesterday  that  he  never  did  an  act  of  injustice  to  you 
and  had  done  some  favors,  or  tried  to  do  some.  What  did  you  mean 
when  you  wrote  in  this  letter  of  the  grievous  tnrong  done  to  you  by  the 
Secretary  of  War  ?  Did  you  mean  anything,  or  was  it  just  the  common 
impulse  to  jump  on  after  a  man  is  down  f    Is  that  it! — A.  Not  at  ail. 

Q.  Then  state  what  the  motive  was  ? — A.  I  believed  that  he  had  made 
me  unpopular  with  my  officers. 

Q.  Is  it  true  that  you  are  unpopular  in  the  Army  ? — A.  I  do  not  know 
that  it  is.  • 

Q.  Then  how  did  you  think  he  made  you  so  ?  What  made  you  thin^ 
that  he  had  made  you  unpopular,  or  apjiarently  unpopular,  with  the  offi- 
cers. 

Mr.  Manager  MoMahon.  I  think  that  would  be  very  easily  answered 
if  the  Secretary  of  War  was  inimical  to  him. 

The  Peesident  pro  tempore.  The  counsel  have  the  witness. 

Q.  (By  Mr.  Caepbntee.)  Let  us  know  about  that.— A.  I  supposed 
in  a  general  way  that  he  was  unfriendly  to  me. 

Q.  What  made  you  suppose  so  ? — A.  His  manner  to  me. 

Q.  What  was  his  manner  to  you  ?  Did  he  ever  treat  you  otherwise 
than  as  a  gentleman  ?  If  so,  when  and  where  ! — A.  I  cannot  speciiy 
times. 

Q.  Can  you  state  the  fact  that  he  ever  did  ? — A.  I  was  under  that  im- 
pression. 

Q.  You  know  how  to  treat  a  gentleman  and  you  know  when  you  s^ 
treated  like  a  gentleman,  do  you  not  f  Now,  I  ask  you  if  he  ever  treaty 
you  iu  any  other  way ;  and,  if  qo,  when  was  it  and  where  was  it? — ^* 
am  unable  to  give  times  and  places.  *  , 

Q.  Are  you  able  to  say  that  he  ever  treated  you  in  an  ungentleniauv 
manner  ? — A.  I  believed  so  at  that  time. 

Q.  You  believed  so.    You  knew  whether  he  had  or  not,  or  has  you 
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standard  of  gentlemanly  demeanor  changed  since  that  time  t    How  is 
that  t — A.  I  do  not  feel  like  answering. 

Q.  I  did  not  think  you  would,  and  I  will  excnse  yon.  How  do  you 
know  what  General  Belknap  said  to  the  President  on  this  subject  f  Did 
you  hear  it  t — ^A.  I  heard  it  from  several  people. 

Q.  Did  you  hear  tbe  conversation  t — A«  No,  I  did  not  hear  the  con- 
versation. 

Q.  Then  on  mere  hearsay  you,  being  an  officer  of  the  Army,  sat  down 
and  wrote  a  letter  over  your  own  signature  relating  a  conversation  held 
witb  the  Commander-in-Chief  of  the  Army  t  That  is  what  you  did,  was 
it  not? — A.  I  only  knew  that  con  versation  from  others. 

Q.  Then  you  did  not  know  it  at  all  ? — A.  I  did  pot  know  it  from  hear- 
ing it  directly. 

Q.  Is  it  according  to  discipline  iu  the  Army  for  an  officer  to  publish 
scandal  of  the  President  wbich  he  knows  nothing  about  except  from 
hearsay  ? 

Mr.  Manager  I^IcMAnoN.  I  must  at  this  point  enter  an  objection.  It 
seems  that  my  friend  here  is  pursuing  the  old  line,  having  the  old  mis- 
apprehension that  every  now  and  then  crops  out  in  this  case.  The  mis- 
apprehension is  that  he  is  trying  General  Hazen  and  not  General  Bel- 
knap. I  think  I  may  make  the  remark  that  the  conduct  of  the  counsel 
of  Ghsneral  Belknap,  in  this  particular  case,  to  General  Hazen,  indicates 
very  clearly  that  the  apologetic  letter  that  was  written  by  General  Ha- 
zen to  General  Belknap  failed  to  reach  the  right  spot  in  that  gentleman's 
comi)osition. 

Mr.  Cabpenteb.  I  understood  the  manager  only  wanted  to  make  a 
little  speech  on  the  merits.    Did  he  object  to  tbe  question  f 

Mr.  Manager  McMahon.  I  objected  to  the  question. 

Mr.  Gabpenter.  Mr.  President,  this  witness  has  been  laboring  for 
months  to  get  up  this  impeachment  for  his  own  vindication.  He  comes 
back  here  to-day  for  explanation,  and  I  am  doing  everything  in  my 
power  to  assist  his  purpose.  I  want  to  show  what  his  motives  have 
been :  I  want  to  show  that  they  are  utterly  groundless^  I  want  to  show 
that  ne  has  violated  all  the  proprieties  and  all  the  duties  of  his  official 
station  by  the  hand  he  has  taken  in  this  matter  and  his  anxiety  to  fan 
public  sentiment  against  General  Belknap,  who  has  never  done  him  an 
injury  in  bis  life-time,  and  who  had  shown  him  so  many  favors  that  Gen- 
eral Sherman  objected  to  his  giving  him  another ;  and  that  is  the  man 
who  repeats  gossip  against  the  President  and  against  the  then  Secre- 
tary of  War,  and  publishes  it  in  letters  over  his  own  name !  When  we 
see  tbe  name  of  an  Army  officer  published  in  print  we  think  we  have 
struck  truth.  The  line  of  honor  in  the  Army  is  drawn  more  distinctly, 
and  is  more  rigidly  enforced  than  perhaps  in  almost  any  class  of  any 
community ;  the  letter  of  an  Army  officer  carries  conviction  with  it ;  and 
I  want  to  show  here,  and  show  fully,  that  all  that  has  been  done  by  him 
has  been  not  in  the  line  of  bis  duty,  but  in  violation  of  it,  against  the 
President  of  the  United  States,  Commander-in-Chief  of  the  Army,  and 
that  his  charges  are  wholly  untrue;  that  General  Belknap  never  did 
him  an  injury;  that  he  has  conferred  upon  him  so  many  favors  that 
General  Sherman  would  not  let  him  confer  another. 

Mr.  Manager  MoMahon.  Mr.  President,  I  am  right  in  the  surmise 
that  I  made  in  the  opening,  that  the  counsel  had  imbibed  the  sentiment 
and  the  feeling  of  the  client  in  this  case  in  regard  to,  I  will  say,  the  dis- 
tinguished witness  who  is  ui)on  the  stand.  Now,  Senators,  let  us  re- 
bearie  the  facts  in  this  case  up  to  a  certain  point,  and  then  remember 
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and  call  to  mind  the  tirade  made  against  this  witness  by  the  gentle 
man. 

Mr.  Gabpenteb.  I  rise  to  a  point  of  order. 

Mr.  Manager  MoMahon.  I  do  not  Babmit  to  a  point  of  order. 

Mr.  Gabpenteb.  Yon  have  got  to ;  you  cannot  help  that.  I  make 
the  point  of  order  on  the  connsel  that  in  argning  a  question  on  the  ad- 
missibility of  testimony,  he  cannot  snm  up  the  case. 

Mr.  Manager  MoMahon.  I  do  not  propose  tx)  do  that.  I  propose 
to  sum  np  in  regard  to  this  particular  witness  all  the  facts  you  have  now 
been  alluding  to. 

Mr.  Gabpenteb.  The  point  is  you  cannot  do  it. 

Mr.  Manager  MoMahon.  You  cannot  make  a  speech  and  shut  me  ofif, 
when  by  law  I  have  the  close.    You  cannot  do  it. 

The  Pbesident  pro  tempore.  The  manager  will  confine  himself  to  the 
question. 

Mr.  Manager  MoMahon.  The  gentleman  makes  a  speech  to  this  court 
to  prejudice  this  witness  in  the  mind  of  this  court,  and  upon  what ! 
That  he  has  been  making  false  statements.  Was  it  not  true  that  in  1872 
Galeb  P.  Marsh  was  milking  John  S.  Evans,  and  was  it  not  true  that  he 
was  milking  him  to  give  one-half  of  the  proceeds  to  the  Secretary  of 
War  f  He  only  stated  the  half  of  the  truth  ;  he  only  stated  that  Marsh 
was  getting  the  money  from  Evans.  He  did  not  state  the  other  pan 
of  it. 

Mr.  Gabpenteb.  You  will  spoil  your  final  speech  entirely. 

Mr.  Manager  MoMahon.  I  have  no  final  speech. 

The  Pbesident  pro  tempore.  The  manager  has  the  floor.  Colloquies 
will  not  be  permitted. 

Mr.  Manager  MoMahon.  I  will  say  that  I  have  no  objection  to  the 
interruptions. 

Mr.  Gabpenteb.  It  is  all  friendly  between  us. 

Mr.  Manager  MoMahon.  Of  course  we  so  understand.  When  this 
officer  was  summoned  as  a  witness  before  the  Military  Committee  in 
1872,  what  did  he  testify  to  t  Did  he  say  one  word  reflecting  upon  the 
Secretary  of  War  t  Not  one  word.  The  article  in  the  New  York  TWbune, 
about  which  so  much  fuss  was  made,  expressly  says  that  of  course  the 
Secretary  of  War  knows  nothing  about  these  things,  and  it  was  expected 
that  when  information  was  brought  to  his  ears  that  these  grievances 
existed,  he,  like  an  upright  and  honorable  man,  would  have  corrected 
them.  What  then  ?  He  has  never  implicated  the  Secretary  of  War; 
he  has  never  made  the  slightest  allusion  to  him  ;  but  we  find — and  now 
I  am  compelled,  I  may  say  to  the  gentleman,  to  go  back  to  a  point  that 
we  had  conceded  in  this  case — that  the  heavy  hand  of  the  superior  offi- 
cer does  lie  over  the  head  of  this  young  man  in  the  service  of  his  coun- 
try. We  find  that  while  he  does  not  give  us  any  distinct  instance  ex- 
cept as  he  did  in  his  examination-in-chief,  his  command  is  ordered  here 
and  there,  and  he  not  sent  with  it  j  we  find  that  he  is  under  the  convic- 
tion, for  three  long  years,  that  he  is  oppressed  by  the  Secretary  of  War. 
Then  they  have  a  personal  interview,  in  which  they  come  to  a  mutual 
explanation.  He  writ^  a  humble  apology,  such  an  apology  as  nobody 
but  an  inferior,  under  the  strict  military  rules,  would  write  to  a  supe- 
rior officer. 

Mr.  Cabpentbb.  That  is  rougher  on  him  than  anything  I  have  said. 

Mr.  Manager  MoMahon.  You  never  fully  appreciate  the  roughness 
of  what  you  do  say,  sir. 

Mr.  Cabpentbb.  That  may  be, 

Mr.  Manager  McMahon.  Now  when  in  the  lapse  of  years  this  matter 
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is  brought  up  General  Hazen  is  called  here  as  a  witness^  and  what  does 
he  testify  to,  what  important  fact  f  He  does  not  testify  to  any  personal 
knowledge  of  the  payment  of  money  by  Evans  to  Marsh ;  he  does  not 
implicate  the  Secretary  of  War ;  he  simply  testifies  here,  (and  that  is 
the  sum  and  substance  of  his  testimony  so  &r  as  it  is  given,)  that  €hen- 
eral  Belknap  never  called  to  see  him  aboat  it.  That  is  the  sum  and  sub- 
stance of  General  Hazen's  testimony  in  this  case ;  and  the  honorable 
Senate  will  bear  me  witness  that  it  is  all  we  put  him  on  the  stand  for, 
all  that  we  argued  to  get  in  that  the  Secretary  of  War  knew  that  Gen- 
eral Hazen  was  responsible  for  this  statement,  and  never  came  to  him  to 
inquire  where  he  got  his  information  in  order  that,  like  a  trae  officer,  he 
mi^t  correct  it.  And  because  he  has  dared  upon  my  sal^xBua  to  come 
into  this  court  and  to  say  that  General  Belknap  never  spoke  to  him 
about  it,  therefore  the  old  venom,  as  it  were,  sticks  out  in  r^ard  to  this 
matter,  and  he  must  be  treated  by  the  counsel  in  this  case  in  a  manner 
that  cannot  be  justified  except  that  it  be  the  reflex  of  the  sentiment  in  re- 
gard to  him,  and  in  that  light  we  accept  it* 

Now  I  say,  in  the  interest  of  the  speedy  trial  of  this  case,  althongh 
I  may  be  taking  a  few  more  minutes  iu  the  argument,  that  I  call 
back  the  attention  of  this  court  to  the  question  that  is  at  issue  in  the 
case.  I  pbject  to  this  line  of  examination,  and  I  do  not  see  bow  any  good 
lawyer  can  say  that  the  objection  is  not  well  founded. 

The  Pbesident  pro  ten^9are.  Objection  is  made  by  the  managers  to 
farther  questions  by  the  counsel  of  the  witness. 

Mr.  Cabpbntbb.  The  objection  is  not  to  all  questions,  but  to  this  par- 
ticalar  question.    Let  it  be  read. 

The  reporter  read  the  question,  as  follows : 

Q.  Is  it  according^  to  disci plfne  in  the  Armr  for  an  officer  to  publish  scandal  of  the  Presi- 
dent which  he  knows  nothing  aboni  except  from  heanay  t 

The  President  pro  tempore.  Shall  this  interrogatory  be  admitted  t 

The  question  was  decided  in  the  negative. 

Q.  (By  Mr.  Gabpenteb.)  Yon  say  in  that  letter  that  the  law  to  which 
you  referred  as  being  such  an  excellent  one  was  left  out  of  the  Bevised 
Statutes.  Turn  to  page  207  and  see  about  the  law  that  you  referred  to. 
— A.  I  will  say  that  the  law  I  referred  to  I  was  mistaken  about. 

Q.  It  is  in  the  Bevised  Statates  ? — A.  It  is  in  the  Bevised  Statates, 
although  I  looked  for  it  very  carefully  at  that  time  and  could  not  find  it. 

Mr.  Gabpenteb.  That  is  all. 

Mr.  Manager  MgMahon.  No  more  questions  of  this  witness. 

Hon.  HiESTEB  Gltmeb  sworn  and  examined. 

By  Mr.  Manager  MoMahon  : 

Question.  You  are  a  member  of  Gongressf — Answer.  I  am. 

Q.  Ghairman  of  the  Committee  on  Expenditures  in  the  War  Depart- 
ment!— ^A.  I  am. 

Q.  That  committee  had  charge  of  an  investigation  into  the  Fort  Sill 
business  f — A.  Yes,  sir. 

Q.  State  whether  Mr.  Marsh  was  subpoenaed  before  your  committee 
and  gave  testimony  there. — A.  He  was  subpcBuaed  and  gave  testimony 
before  the  committee. 

Q.  Has  the  testimony  as  he  gave  it  before  the  committee  been  pab- 
lished  by  order  of  the  House  f 

Mr.  Gabpenteb.  That  we  object  to. 

Q.  (By  Mr.  Manager  MoMahon.)  Look  at  this  and  see  if  is  the  orig- 
inal testimon,v  taken  in  the  case.    [Handing  a  manuscript  to  the  wit 
new?.] — A.  I  presume  it  to  be;  it  is  in  my  own  handwriting. 
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Q.  Is  it  all  there? — A.  I  cau  only  answer  that  question  accurately  by 
reading  it  all  5  but  if  this  was  obtained  from  the  Clerk  of  the  House — 

Mr.  Manager  McMahon.  It  was ;  he  produced  it  here. 

A.  Then  I  should  say  with  that  reservation  that  I  believe  it  to  be  the 
testimony  taken. 

Q.  Does  it  appear  to  be  signed  by  Caleb  P.  Marsh  ? — A.  I  know  that 
the  evidence  w^  signed  in  my  presence.    I  find  his  signature  here. 

Q.  Uave  you  got  the  sheets  in  order  there  t— A.  Yes,  sir. 

Q.  After  the  testimony  of  Mr.  Marsh  was  taken,  state  what  action 
your  committee  took  in  regard  to  it  so  far  as  the  Secretary  of  War  was 
concerned. 

Mr.  Carpenteb.  I  object  to  that  Let  us  know  what  the  object  of 
that  is. 

Mr.  Manager  MoMahon.  I  will  state  briefly  what  we  propose  to  show. 
We  pn)po8e  to  put  in  evidence  the  fact  that  the  witness  Marsh  was  ex- 
amined ;  that  his  testimony  was  reduced  to  writing ;  that  the  Secretary 
of  War  was  officially  notified  of  the  fact;  that  he  appeared;  that  the 
testimony  was  read  over  to  him;  that  he  took  time  to  consult;  that  he 
finally  came  in  and  presented  his  resignation  to  the  committee,  from 
which  we  shall  draw  our  inferences  as  far  as  the  situation  permits.  That 
is  all. 

Mr.  Cabpekteb.  I  want  to  make  a  little  suggestion  to  the  managers 
at  this  point.  I  had  supposed  that  the  order  made  by  the  court  pre- 
cluded all  the  subjects  set  forth  in  our  pleadings  prior  to  the  three 
weeks'  consultation  of  the  court;  but  if  that  is  to  be  opened,  if  that  is  a 
question  that  can  be  gone  into  here,  we  propose  to  play  several  tunes  to 
that  key. 

Mr.  Manager  MoMahon.  I  think  the  counsel  misunderstands  the  pur- 
pose, and  before  he  sits  down  I  should  like  to  state  to  him,  as  he  has  the 
right  to  reply,  that  the  purpose  is  not  anything  but  this:  Here  is  a  party 
confronted  with  an  accusation.  How  does  he  meet  itt  Does  he  deny 
it  ?  Does  he  ask  to  cross-examine  the  witness  t  Does  he  dispute  the 
truth  of  the  statements,  or  does  he  admit  it,  or  does  he  resign !  The 
strength  of  the  conclusion  that  may  l)e  drawn  from  the  conduct 
depends  upon  the  importance  of  the  conduct  that  may  have  taken  place. 
In  this  case  we  all  know  as  a  matter  of  fact  that  he  resigned.  From  that 
we  propose  to  draw  such  conclusion  as  in  our  judgment  the  law  will 
warrant  us  to  draw. 

As  my  colleague.  Judge  Hoar,  suggests  to  me,  it  is  substantially  proof 
that  the  defendant  has  fled  from  justice — ^I  do  not  mean  fled  from  im- 
peachment, but  fled  from  his  office,  fled  from  position,  gone  out  of  his 
place — which  is  always  substantially  admitting  the  truth  of  the  state- 
ments therein  contained. 

Mr.  Cabpenteb.  In  other  words,  that  he  has  risen  to  the  dignity  of 
a  private  citizen,  clearing  himself  ft*om  the  annoyance  that  visits  every 
man  in  public  life;  and  that  is  evidence  against  the  defendant,  is  it! 
The  proposition  here  of  course  includes  the  reading  of  all  that  evidence. 

Mr.  Manager  MoMahon.  It  does. 

Mr.  Cabpenteb.  What  purpose  may  you  read  that  evidence  for  f  The 
proposition  substantially  is  that  they  shall  read  all  the  evidence  that 
was  given  by  Marsh  before  the  House  committee  and  which  they  say 
was  read  to  General  Belknap.  That  testimony  could  be  competent  for 
nothing  except  to  impeach  Mr.  Marsh,  and  they  cannot  impeach  him  be- 
cause he  is  their  own  witness. 

Now  the  question  is  whether  that  testimony  shall  be  read  over  for  the 
mere  purpose  of  proving  after  the  testimony  has  been  read  what  onr 
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plea  declares,  what  is  admitted  tbrongb  the  whole  record  iu  the  articles 
of  impeachment  and  in  the  entire  defense,  that  he  resigned  ou  a  certain 
day.  If  the  managers  propose  to  go  into  that  subject  apart  from  the 
testimony  of  Mr.  Marsh,  which  we  shall  object  to  for  other  reasons,  if 
they  propose  to  oi>en  the  issues  they  made  on  our  plea  in  abatement,  we 
shaJl  of  coarse  follow  it  up  with  proof  and  shall  offer  to  prove  that  that 
committee  made  the  distinct  proi)osition  to  Mr.  Belknap  that  if  be  re- 
signed before  twelve  o'clock  of  the  next  day  there  would  be  no  impeach- 
menty  and  that  he  brought  the  original  resignation  and  the  acceptance 
of  the  President  upon  it  and  delivered  it  to  the  committee,  and  the  com- 
mittee drew  their  report  in  substance  saying  that  he  having  resigned 
they  had  no  farther  duty  in  the  premises,  and  that  afterward,  after  some 
political  consultations,  the  committee  changed  their  mind  and  did  make 
a  report  that  has  been  printed. 

Mr.  Edmunds.  May  I  ask  the  counsel  a  question,  Mr.  President  t  Do 
I  understand  you  to  admit  that  the  Secretary  of  VVar  resigned  in  con- 
sequence of  this  accusation  made  against  him  f 

Mr.  Cabpemter.  If  I  ever  get  around  to  the  point  where  I  want  to 
admit  that,  I  will  make  the  admission  so  distinct  that  the  Senator  from 
Vermont  will  have  no  doubt  about  what  I  say.  I  have  said  nothing  upon 
that  subject. 

Hr.  Edmunds.  I  think  I  am  entitled  to  a  respectful  answer  from 
connsel,  either  to  say  that  he  does  or  does  not  or  to  say  nothing,  and 
not  make  a  retort  of  that  character.  I  ask  the  couusel  respectfully  if  I 
understand  him  to  admit  that  f  He  can  tell  me  whether  he  does  or  not 
without  making  any  very  sharp  rejoinder  to  me. 

Hr.  Cabpenteb.  I  have  not  said  anything  about  it,  as  I  understand. 
I  have  not  intended  to  do  so. 

Mr.  Edmunds.  Very  good. 

Mr.  Oabpenteb.  But  I  do  intend  to  prove,  if  this  proof  is  admitted, 
what  took  place  between  the  committee  and  the  Secretary  of  War. 
That  is  all. 

Mr.  Manager  MgMahon.  We  will  not  leap  before  we  come  to  the 
stile  on  that  point.  • 

The  Pbesident  pro  tempore.  The  question  will  be  repeated  and  the 
Chair  will  submit  it. 

Mr.  CoNKLma.  If  there  is  a  question  pending,  I  ask  to  hear  it  read. 

Mr.  Weight.  May  I  be  allowed  to  make  an  inquiry  t  Do  I  understand 
that  the  managers  propose  to  introduce  this  testimony  and  follow  it  by 
the  single  proposition  that  thereupon  the  Secretary  of  War  resigned,  and 
thereby  ask  the  Senate  to  draw  a  conclusion,  or  that  there  was  anything 
said  by  him  or  done  by  him  other  than  the  mere  resignation  f 

Mr.  Manager  MoMahon.  I  have  already  stated  that  we  expect  to  show 
that  the  investigation  was  continued  from  one  hour  in  the  day  until 
another,  and  then  continued  until  the  next  day,  and  that  while  they 
were  waiting  for  the  matter  the  resignation  was  brought  in  and  handed 
to  the  committee;  and  I  accept  the  statement  of  the  distingoished 
counsel,  if  he  desires  it  in,  for  the  express  purpose  of  preventing  his 
being  impeached.  If  he  desires  toprove  that  fact,  I  have  not  any  objec- 
tion, certainly. 

Mr.  CoNKLiNO.  If  I  am  not  out  of  order  I  want  to  ask  a  question. 
Shall  I  understand  the  managers  to  propose  either  to  read  at  large  the 
testimony  of  Marsh  or  to  have  that  testimony  received  here  and  go  upon 
the  record,  all  for  the  purpose  of  proving  that  after  it  was  deliveixMi  the 
rcspoiidtMl  resigned  his  otfire  !     Is  that  th*^y  scope  of  this  proposal,  or  is 


768  TRIAL   OP   WILLUM   W.   BELKNAP. 

it  intended  to  put  into  the  case  what  Marsh  testified  in  another  form  on 
another  occasion,  that  that  testimony  may  speak  in  this  trial  f 

Mr.  Manager  McMahon.  Mr.  President,  I  will  answer  the  honorable 
Senator.  It  is  offered  in  part  only  for  tbe  purpose  which  the  honor- 
able Senator  from  New  York  has  eliminated  fh)m  my  remarks.  The 
entire  porpose  is  to  show  that  sabstantially  the  same  testimony  as  has 
been  given  here — not  a  different  statement,  bat  sabstantially  the  same 
statement  as  has  been  made  here,  was  read  over  to  the  Secretary  of 
War  as  a  charge  by  one  of  the  co-ordinate  branches  of  the  Oovernment, 
to  which  he  made  no  statement  under  oath  or  otherwise,  and  that  the 
substantial  facts  therein  stated  having  been  brought  to  his  knowledge 
and  read  without  dispute,  we  are  entitded  to  draw  two  inferences,  the 
one  from  his  resignation,  and  the  other  from  his  failure  to  deny  the  facte 
therein  stated,  whatever  they  may  have  been. 

Mr.  Black.  That  is  you  want  to  use  it  as  a  confession. 

Mr.  Manager  McMahon.  If  yon  put  it  in  that  severe  light,  probably 
yes. 

Mr.  Blaib.  Mr.  President  and  Senators,  1  ask  the  attention  of  the 
Senate  to  the  scope  of  the  question  wfaioh  is  now  to  be  acted  upon,  and 
I  pat  it  to  this  body  to  say  whether  any  legitimate  conclusion  such  a« 
the  counsel  for  the  Government  seeks  to  draw  from  the  conduct  which, 
he  sedks  to  prove  here  would  be  authorized  by  the  proo£  The  whole 
object  of  the  gentleman  is  to  show  that  in  consequence  of  similar  proof 
being  offered  before  the  Committee  on  War  Bzpenditures,  and  beings 
made  known  to  the  defendant  in  this  case,  he  thereupon  resigned  kis 
commission  as  Secretary  of  War,  and  he  admits  that  at  the  time  this 
resignation  was  put  in  it  was  done  in  consequence  of  an  understanding 
which  then  was  had  that  thereby  impeachment  or  an  action  of  this  kind, 
which  is  now  here  pending  would  be  avoided. 

Mr.  Manager  McMahon.  Tou  misunderstand  me.  I  say  if  you  can 
prove  that  I  have  no  objection. 

Mr.  Blaib.  Well,  I  understand  that  that  is  the  proof  which  is  to  be 
offered,  and  is  the  nature  of  the  case  to  which  the  managers  now  invite 
this  court.  Now,  I  ask  the  court  to  consider  the  state  of  proof  to  which 
the  managers  invite  your  attention,  and  to  say  whether  or  not  any  socU 
conclusion  as  they  seek  to  have  you  draw  from  it  could  be  legitimately 
drawn.  They  ask  you  to  draw  a  conclusion  from  the  fact  that  the  Sec- 
retary of  War  on  seeing  the  proof  resigned  his  ofiOce.  I  ask  this  court 
if  that  is  a  confession  of  guilt,  or  whether  anybody  in  his  senses  could 
draw  such  a  conclusion  from  it,  even  if  it  were  not  accompanied  with 
the  facts  which  we  intend  to  prove  if  the  matter  is  gone  into.  We  in> 
tend  to  show  that  tbe  reason  of  the  resignation  was  that  we  wanted  to 
avoid  this  trial,  and  had  reason  to  believe  that  the  committee  before 
whom  this  testimony  was  taken  concurred  with  us  iu  the  belief  that 
that  would  be  an  avoidance  of  this  trial.  Now,  take  the  whole  scope  of 
the  case,  because  here  is  voluminous  testimony  to  be  offered  and  to  be 
considered,  and  I  ask  the  Senate  to  consider  now  before  we  go  into  it 
whether  or  not  any  such  conclusion  as  the  managers  seek  to  draw  irom 
that  can  be  legitimately  drawn. 

The  Pbesident  pro  tempore.  Shall  this  testimony  be  taken  f 

Tbe  question  was  decided  in  tbe  affirmative. 

The  PBEsmuNT  pro  tempore.  The  witness  will  answer  the  question. 

The  question  was  read  by  the  reporter,  as  follows : 

Q.  After  Uie  testimony  of  Mr.  Marsh  was  taken,  state  what  action  jour  committee  took  in 
regard  to  it,  so  far  as  the  Secretary  of  War  was  concerned. 

A.  The  evidence  of  Mr.  Marsh  was  taken  by  the  committee  on  Tues- 
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day,  the  20th  day  of  Febraary.  On  the  morniag  of  Wednesday,  the  Ist 
of  March,  I,  as  chairman  of  the  committee,  addressed  a  note  to  the  Sec- 
retary of  War,  informing  him  in  brief  teites  that  evidence  relating  to 
liimself  had  b^n  given  before  the  committee  the  day  before,  and  inform- 
ing him  that  there  would  be  a  meeting  of  the  committee  at,  I  think, 
hidf-past  ten  o'clock  in  the  morning,  to  attend  which  I  invited  him. 

Q.  (By  Mr.  Manager  MoMahon.)  State  now  whether  yon  received 
any  personal  or  other  answer  to  that  letter. — A.  At  half  past  ten  in  the 
morning  the  committee  met,  and  I  think  all  the  members  were  present, 
and  at  that  hoar,  or  shortly  afterward,  the  Secretary  of  War  appeared. 
My  impression  is,  although  I  am  not  very  aocorate,  that  he  said  he  ap- 
peared in  obedience  to  the  invitation  in  my  note.  He  came  there  at  that 
time.    I  do  not  recollect  that  he  stated  that  distinctly. 

Q.  State  whether  the  testimony  of  Mr.  Harsh  was  lead  over  to  him. 
— A.  I  read  it  to  him  at  that  time. 

Q.  Did  you  read  it  to  him  from  the  manuscript  that  you  have  now 
before  yon  f — A.  I  did. 

Q.  Have  you  all  the  testimony  of  Marsh  that  was  taken  before  your 
committee  and  read  to  the  Secretary  befoie  you  now  t — A.  All  of  it,  I 
believe. 

Q.  What  was  said  by  the  Secretary  of  War  after  you  read  it  to 
him  f— A.  The  Secretary,  if  I  remember  correctly,  said,  «<  Some  m  the 
statement  I  know  to  be  true;  other  portions  of  it  I  know  to  be  false ; 
aad  some  of  it  I  know  nothing  about.^  That  is  my  veoolleotion  of  bis 
reply. 

Q.  What  action  was  then  taken  in  regard  to  the  matt^  by  him  f — A. 
If  you  will  allow  me  to  refer  to  the  minutes  of  my  committee  to  refresh 
my  memory,  T  will  answer. 

*Q.  Have  you  the  book  f — A.  I  have  the  book. 

Mr.  Blaib.  There  is  no  objection  on  our  part 

The  Witness.  [Consulting  a  paper.]  The  Secretary  of  War  expressed 
A  desire  to  cross-examine  the  witness,  and  asked  time*  to  employ  coun- 
sel, and  thereupon  the  committee  adjourned  until  three  o'clock  of  that 
day  for  that  purpose. 

Q.  (By  Mr.  Manager  McMahon.)  That  was  the  Ist  day  of  March  f— 
A.  The  1st  day  of  March. 

Q.  Did  he  appear  at  three  o'clock  f — A.  At  three  in  the  afternoon  the 
committee  again  met,  and  all  the  members  were  present 

Q.  State  whether  Mr.  Marsh  was  present  at  each  meeting  that  day. — 
A.  Mr.  Marsh  was  present  certainly  at  the  morning  meeting,  and  my 
imiNression  is  at  the  afternoon  meeting,  although  I  am  not  so  dear  in 
my  recollection  about  that,  but  certainly  at  the  morning  meeting. 

*Q.  State  what  took  place  at  the  afternoon  meeting. — A.  I  recollect 
that  for  the  information  of  Judge  Blair  all  the  testimony  and  exhibits 
ia  the  case  were  again  read ;  my  recollection  being  that  Uie  Secretary  of 
War  at  that  time  retired. 

Q.  You  refrr  to  Hon.  Montgomery  Blairf — A.  Tes,  sir;  Montgomery 
Blair,  counsel  in  this  case. 

Q.  Was  any  further  action  taken  by  the  committee  that  afternoon  t — 
A.  There  was  none. 

Q.  When  did  General  Belknap  again  appear  before  that  committee,  if 
at  all  f — A  He  did  not  again  appear  in  person. 

Q.  Was  it  adjourned  at  his  request  until  any  particular  time  f — A. 
The  committee  on  that  afternoon  adjourned  to  meet  that  evening  at  the 
residence  of  one  of  the  members  of  the  committee. 
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Q.  Was  General  Belknap  present  at  that  meeting? — A.  He  was  not. 

Q.  Was  his  counsel  there  that  evening  t — A.  He  was  not. 

Q.  State  when  the  committee  met  again. — A.  Yon  mean  the  subse- 
quent day. 

Q.  Yes,  sir ;  the  next  day. — A.  On  Thursday,  the  2d  of  March,  the 
committee  met  at  half  past  ten  o'clock  in  the  morning  pursuant  to  the 
adjournment  of  the  night  before. 

Q.  Did  General  Belknap  appear  at  that  time  1 — A.  He  did  not. 

Q.  Was  his  counsel  there  the  next  morning? — A.  At  about  eleven 
o'clock  Judge  Blair  appeared. before  the  committee. 

Q.  In  what  capacity  did  he  appear  there  ? — A.  I  can  hardly  say  defi- 
nitely whether  as  friend  or  counsel,  from  what  had  transpired  before 
that. 

Q.  What  took  place  when  Judge  Blair  arrived  ? — A.  He  presented  a 
letter  signed  by  the  President  of  the  United  States  accepting  the  resig- 
nation of  W.  W.  Belknap  as  Secretary  of  War. 

Q.  Have  you  the  original  letter  here? — A.  I  presume  it  is  amon^  the 
exhibits  here. 

Q.  I  think  it  is  in  the  envelope.  [Directing  witness's  attention  to  aa 
envelope.] — A.  [After  examining.]  1  hold  the  letter  of  acceptance  in  my 
hand^ 

Q.  The  original  letter? — A.  Yes,  sir;  the  original  letter  signed  by 
the  President  of  the  United  States. 

Q.  Just  read  that. — A.  ^^  Executive  Mansion,  Washington,  March  2.^ 

Mr.  Cabpenteb.  Bead  the  resignation  and  also  the  acceptance. 

A.  The  resignation  is : 

Washington,  D.  C,  March  2,  1876. 

Mr.  PREsmENT :  I  hereby  tender  my  resignation  as  Secretary  of  War,  and  request  its 
inimediate  acceptance. 

Thanking  yon  for  yonr  constant  and  continued  kindness,  I  am,  respectfnlly  and  truly, 
yours, 

WM.  W.  BELKNAP. 

This  is  certified  to  be  a  true  copy  as  sent  to  the  committee. 
The  letter  of  acceptance  is  as  follows : 

Executive  Mansion,  Washington,  March  2. 

Dear  Sir  :  Your  tender  of  resignation  as  Secretary  of  War,  with  the  request  to  hare  it 
acsepted  immediately,  is  received,  and  the  same  is  hereby  accepted  with  great  regret. 
Yours,  &c., 

U.  8.  GRANT. 

Q.  (By  Mr.  Manager  McMahon.)  At  what  time  had  you  information 
from  the  President  in  a  sort  of  official  letter  that  this  resignation  was 
presented  to  the  President  and  accepted  t — A.  We  took  an  adjournment 
for  an  hour  or  more,  and  at  about  half  past  twelve  o'clock  the  commit- 
tee met,  and  the  chairman  was  directed  to  address  a  note  to  the  Presi- 
dent asking 

Q.  Before  you  go  to  that,  state  whether  any  questions  were  put  to  Mr. 
Marsh  by  the  counsel  or  friend  of  General  Belknap  at  that  meeting  at 
10.30. — A.  My  recollection  is  that  Mr.  Marsh  was  recalled  and  that  one 
question  possibly,  not  more,  I  think,  was  put  to  him  by  Judge  Blair  at 
that  time. 

Q.  Now  go  on  to  the  matter  you  were  stating. — ^A.  We  took  a  recess 
until  half  past  twelve  o'clock,  when  the  committee  directed  the  chair- 
man to  address  a  note  to  the  President  asking  him  at  what  hoar  he  had 
received  the  resignation  of  the  Secretary  of  War.  We  received  a  reply 
to  that  note  which  is  among  the  exhibits  here. 
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Mr.  Carpenter.  We  will  x)enDit  thatietter  to  be  read  as  evidence  of 
the  fact. 

The  Witness.  I  have  a  copj  of  the  note  I  addressed  as  chairman  to 
the  President. 

Mr.  Manager  MoMahon.  The  answer  is  what  we  want. 

Mr.  Carpenter.  It  is  agn^eed  that  it  shall  be  admitted  as  evidence  of 
the  fact  to  save  our  calling  witnesses. 

Mr.  Manager  MgMahon.  Yes,  sir. 

The  Witness.  The  reply  of  the  President  is  as  follows  : 

*  Executive  Mansion, 

IFa$hington,  March  2,  1870. 


twenty 
is  herewith  incloted. 

I  am,  sir,  your  obedient  servant, 

C.  C.  SNIFFEN,  Secretary, 
Hon.HlESTER  Clymer, 

Chair  matt  Committee  on  ETpenditures  in  the  War  Department, 

House  of  Representatives,  pre$ent, 

Mr.  Carpenter.  That  letter  may  be  received  as  evidence  of  the  fact. 

Mr.  Manager  MoMahon.  Certainly;  we  make  no  objection.  (To  the 
witness.)  State  now  whether  at  any  subsequent  time  the  Secretary  of 
War  or  his  counsel  asked  to  have  any  of  the  witnesses  recalled  to  have 
any  cross-examination  or  any  explanation  made. — A.  My  recollection  is 
that  we  took  a  further  recess  during  that  afternoon  of  Thursday,  the  2d 
of  March,  for  the  purpose  of  considering  the  request  of  General  Belknap, 
made  by  his  counsel,  Judge  Blair,  to  he  permitted  to  appear  before  the 
committee  to  make  a  sworn  statement  by  himsellf,  and  that  we  determined 
that  if  he  desired  to  do  so  he  should  be  heard. 

Q.  (By  Mr.  Manager  MoMahon.)  You  took  that  recess  t— A.  For  the 
purpose  of  giving  General  Belknap  an  opportunity  of  appearing. 

Q.  Did  you  meet  again  at  the  hour  indicated  to  Mr.  Blair  that  you 
would  meet  again  t — A.  We  did. 

Q.  Did  you  meet  at  the  time  and  place  ? — A.  We  did,  in  the  commit- 
tee-room. 

Q.  Did  any  one  appear  there  on  behalf  of  General  Belknap  T — A.  No 
one  appeared.  We  did  receive  a  telegraphic  communication  from  Judge 
Blair. 

Q.  To  what  effect  f 

Mr.  Carpenter.  Is  all  that  evidence  ? 

Mr.  Manager  MgMahon.  We  only  want  to  show  that  we  did  not  close 
down  without  his  being  informed. 

Mr.  Carpenter.  Suppose  they  had ;  what  difference  does  it  make  ? 

Mr.  Manager  MoMahon.  They  did  not  close  down  until  the  other  side 
had  a  fair  chance  to  come  in. 

Mr.  Carpenter.  I  object  to  the  testimony. 

Mr.  Manager  MoMahon.  I  will  state  the  object  of  this,  Mr.  President 
and  Senators.  We  want  to  show  in  this  matter  by  proof  that  no  snap 
judgment  was  taken  in  regard  to  it. 

Idx.  Carpenter.  That  is  immaterial. 

Mr.  Manager  MoMahon.  It  may  be  material. 

Mr. Carpenter.  Howl 

Mr.  Manager  MoMahon.  I  am  not  speaking  now  in  regard  to  the 
issue ;  but  at  the  time  appointed,  when  he  was  to  be  there  by  appoint- 
ment, the  committee  was  there  and  waited  until  they  received  notice, 
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whatever  that  may  be,  from  the  couDsel  for  the  defeDdant  ia  this  case. 
I  think  we  are  entitled  to  show  it. 

Mr.  CAuBPENTEB.  The  only  object,  as  I  understand,  of  that  testimony 
is  to  exonerate  the  committee,  which  nobody  has  censured. 

Mr.  Manager  MoMaj30N.  Ko;  I  beg  pardon ;  it  is  to  show  that  the  de- 
fendant expressly  declined  to  avail  himself  of  the  opportunity  to  cross- 
examine  and  prodnce  proof  in  his  exoneration. 

Mr.  Gabpenteb.  He  did  just  what  any  good  lawyer  would  have  ad- 
vised him  to  do  if  he  had. 

Mr.  Manager  MgMahon.  I  am  afraid  he  fell  into  the  hands  of  the 
lawyers  too  soon. 

Mr.  Manager  Hoab.  He  acted  as  a  guilty,  man  would. 

Mr.  Gabpenteb.  'So  lawyer  who  could  earn  $500  a  year  would  advise 
any  man  accused  of  crime  to  put  in  his  appearance  in  the  grand-jury 
room  if  they  would  let  him.  No  lawyer  ever  thought  of  doing  such  a 
thing. 

Mr.  Manager  MgMahon.  I  know  of  many  an  honest  mao  who  would 
have  been  glad  of  tbe  opportunity  to  have  the  witnesses  called  in  the 
grand-jury  room  in  order  that  his  good  name  might  not  be  tarnished  by 
a  bill  of  indictmeut. 

Mr.  Gabpenteb.  It  wa^  because  be  had  not  a  good  lawyer. 

Mr.  Manager  MgMahon.  No,  because  the  law  does  not  permit  it 

The  Peesidbnt  j>ro  tempore.  Shall  this  interrogatory  be  admitted! 

The  question  was  decided  in  the  negative. 

The  Pbesident  pro  tempore.  The  objection  is  sustained. 

Mr.  Manager  McMahon.  Now  we  offer  in  evidence  the  testimony,  the 
original  paper,  that  was  taken  be^re  the  committee,  and  I  will  state  to 
the  court  that  we  waive  the  red^ding  of  it.  We  do  not  care  about  its 
being  read ;  we  put  it  in  evidence. 

Mr.  Gabpenteb.  We  want  it  to  go  out^  but  if  it  is  to  go  in  we  want 
it  read. 

Mr.  Manager  MgMahon.  I  offer  it  in  evidence  because,  of  course,  it  is 
impossible  for  this  court  to  know  to  what  extent  the  defendant  was  im- 
plicated by  this  testimony  unless  we  know  just  exactly  what  the  testi- 
mony was;  and  the  strength  of  the  inference,  or  its  weakness,  must,  of 
course,  be  determined  by  the  strength  or  weakness  of  the  charges  and 
the  directness  of  the  testimony. 

Mr.  Gabpenteb.  The  whole  subject  comes  right  to  this :  A  man  is 
accused  of  the  commission  of  a  crime ;  he  goes  to  a  lawyer  and  takes  his 
advice,  and  his  lawyer  tells  him  to  go  home  and  stay  until  he  is  invited 
into  court,  and  then  try  his  case  there:  not  to  try  it  before  a  committee 
of  Gongress,  not  to  try  it  in  the  grand-jury  room,  not  to  try  it  in  the 
newspapers,  but  to  hold  his  tongue;  and  he  does  it;  and  proving  that 
fact  is  to  convict  him  of  the  offense  charged ! 

Mr.  Manager  MgMahon.  Usually  good  advice  to  a  guilty  man,  "hold 
your  tongue.'' 

Mr.  Gabpenteb.  Mr.  President,  we  never  can  discuHS  anything  here 
without  being  charged  with  guilt. 

Mr.  Logan.  Mr.  President,  I  am  compelled^  if  nobody  else  does,  to  call 
the  attention  of  the  President  to  the  fact  that  this  i3  not  a  police  court, 
^his  gives  us  a  good  deal  of  evidence  of  it.  I  do  not  think  it  is  the  right 
way  to  manage  the  case. 

Mr.  Manager  MgMahon.  Mr.  President,  if  any  atlusion  is  made  to  me, 
with  all  due  respect  to  the  honorable  Senator,  I  propose  to  disclaim  having 
acted  in  any  manner  looking  to  conduct  l^efore  a  police  court,  and  to  saj 
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that  Qpoii  that  qnestion  I  go  to  the  coantry  between  the  honorable  mem- 
ber of  the  coart  and  myself. 

The  President  pro  tempore.  Objection  is  made  to  the  testimony. 

Mr.  LooAN.  Mr.  jPresident,  I  have  made  no  assault  on  the  manager, 
and  I  do  not  know  that  the  Senate  is  boand  to  sit  here  and  be  assailed 
by  a  manager.  If  the  ooort  is,  however,  we  had  better  retire.  This 
side-bar  remark  that  is  going  on  constantly  is  more  like  a  police  court 
than  a  Senate.  Lawyers  know  that  to  be  true.  If  lawyers  are  going  to 
demean  themselves  as  though  they  were  in  a  police  court,  they  must  ex- 
pect somebody  that  is  a  part  of  the  court  to  take  notice  of  it.  And  I  do 
not  propose  to  be  criticised  by  any  gentleman,  either,  because  I  call  at- 
tention to  the  fact  that  we  expect  the  case  to  be  handled  properly. 

Mr.  Bayard.  Mr.  President,  is  this  debate  in  order  t 

The  Pbesideiit  pro  tempore.  Debate  is  not  in  order.      t 

Mr.  Bayard.  I  object  to  it,  then. 

Mr.  Manager  MqMAHON.  I  simply  desire  to  state  that  as  a  lawyer  I 
always  have  a  right  to  maintain  my  standing  in  any  court  in  the  Land; 
I  do  not  care  what  it  is,  the  United  States  Innate,  the  Supreme  Court 
of  the  United  States,  or  anything  else.  It  never  has  been  denied  to  aoy 
lawyer  anywhere,  except  in  the  most  arbitrary  and  meanest  days  of  the 
history  of  judicature  in  England. 

The  President  pro  tempore.  Objection  is  raised  to  the  testimony. 
The  Chair  will  submit  the  question  to  the  Senate. 

Mr.  ConKLiiiO.  I  should  like  to  know  to  what  testimony  and  to  what 
offer  objection  is  made. 

Mr.  CABPEiiTER.  The  testimony  of  Marsh  before  the  committee. 

The  President  pro  tempore.  Testimony  alluding  to  Belknap  before 
the  Honse  Committee  on  War  Expenditures. 

Mr.  CoNKLiNG.  Shall  I  understand  that  it  is  now  proi>osed  to  offer 
here  for  any  purpose  the  testimony  delivered  by  Marsh  befbre  the  com- 
mittee of  the  House  f  If  it  is,  if  nobody  else  does,  I  raise  an  objection 
to  that,  on  the  ground  that  it  is  incompetent ;  and  I  ask  for  the  yeas 
and  nays  upon  it 

Mr.  Carpenter.  I  have  raised  the  objection. 

Mr.  CoNKLiNa.  I  did  not  know  whether  counsel  had  or  not. 

Mr.  Manager  MoMahon.  We  certainly  offer  it  as  competent.  We  do 
not  want  any  misund^standing  on  that  point. 

Mr.  Kernan.  Permit  me  to  make  an  inquiry.  Is  the  object  to  have 
it  read  as  evidence  in  this  case,  or  read  as  a  communication  made  to 
Mr.  Belknap  f 

Mr.  Manager  MgMahon.  To  have  it  read  precisely  upon  the  principle 
that  the  article  in  the  New  York  Tribune  of  February  16, 1872,  was  read, 
as  a  charge  of  certain  matters  therein  stated,  but  not  as  evidence  of  the 
tmth  of  anything  therein  stated.  Every  lawyer,  I  think,  can  see  the 
difference. 

Mr.  CoNKLiNa.  Then  I  beg  to  inqaire  whether  the  whole  purpose  is 
not  achieved  by  having  this  witness,  Mr.  Clymer,  state  that  the  evi- 
dence there  given  from  Marsh  and  others  was  brought  home  to  Belknap 
and  an  offer  made  to  him  to  present  himself  as  a  witness  or  to  cross-ex- 
amine any  other  witness,  and  that  he  stood  mute ;  whether  it  can  be 
possible  that  it  is  necessary  to  spread  upon  the  record  of  this  trial  all 
the  testimony  of  Marsh,  additional,  variant,  or  similar  as  it  may  have 
been,  in  order  to  acquaint  this  court  with  just  what  it  was  that  Belknap 
knew  was  alleged  against  him.  Of  course  I  do  not  mean  to  doubt  that 
the  offer  has  for  the  motive  preoisely  that  stated ;  but  I  cannot  shut  my 
eyes  to  the  fact  that  the  Senate  will  be  overriding  well-settled  rules  of 
evidence,  as  I  understand  them,  by  permitting  this  testimony  to  go  in. 
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tent  to  introduce  this  testimony  given  by  Marsh  before  the  House  com- 
mittee simply  because  Belknap  did  not  say  anything  in  reply  to  it,  is  it 
not  competent  to  introduce  here  every  newspaper  article  that  has 
charged  him,  from  Maine  to  California^  with  being  guilty  of  this  ofifense, 
and  with  being  a  thief  and  all  that  sort  of  thing,  to  which  he  has,  under 
direction  of  counsel,  never  opened  his  mouth,  to  whieh  he  has  never 
written  a  reply,  of  which  he  has  never  taken  the  sHghtest  notice! 
Upon  what  principle  could  you  introduce  the  deposition  of  this  witness 
simply  because  it  was  read  to  the  defendant  and  he  said  nothing,  and 
exclude  a  newspaper  article  which  you  could  show  he  had  seen  and  to 
which  he  had  said  nothing  ?  We  did  not  care,  when  tte  article  from  the 
New  York  Tribune  was  offered,  to  object,  for  certain  reasons.  It  was 
very  doubtful  in  our  mind  whether  that  was  legal  testimony :  but  we 
did  not  Qare  to  object  to  it.  But  here  is  an  ofter  made  now  the  resnlt 
of  which,  if  sustained,  is  that  if  they  can  show  that  a  newspaper  has 
published  an  article  charging  him  with  being  a  thief  in  this  particular, 
calling  him  all  the  hard  names  they  can  think  of  in  consequence  of  these 
charges  made  here,  and  that  he  read  it  and  threw  it  down,  making  no 
remark,  that  would  be  as  competent  as  this  testimony.  It  must  be  borne 
in  mind  that  that  committee  had  no  jurisdiction  over  Mr.  Belknap.  Mr. 
Belknap  could  have  no  trial  before  that  committee.  A  few  things  may 
be  mentioned  in  a  political  trial  that  would  not  be  proper  in  a  court  of 
law.  It  was  well  known  that  that  committee  was  of  an  opposite  poli^ 
ical  faith,  and  it  was  not  expected  that  much  justice  would  be  done  to 
Mr.  Belknap  or  any  other  republican ;  and  any  lawyer,  I  think,  who 
had  been  consulted  by  Mr.  Belknap  would  have  given  him  the  advice 
which  he  did  receive,  and  that  was  to  let  the  committee  alone  till  they 
got  through,  and  then  see  what  their  charges  amounted  to.  But  if  the 
mnagers  can  introduce  this  evidence  upon  the  ground  that  it  was  read  to 
him  and  he  said  nothing,  I  submit  that  every  newspaper  article  whicn 
can  be  shown  to  have  been  seen  by  him  is  evidence  if  they  can  also  show 
that  he  read  it  and  made  no  reply. 

Mr.  Bayabd.  I  send  an  inquiry  to  the  Chair. 

The  PREsroENT|>ro  tempore.  The  inquiry  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Is  it  the  object  of  the  present  inquiry  to  corroborate  or  discredit  the 
testimony  of  Marsh,  the  witness,  or  to  establish  any  facts  therein  re- 
feirred  to,  or  solely  to  prove  what  was  the  action  or  conduct  of  Mr.  Bel- 
knap when  the  fact  that  such  charges  had  been  made  against  him  was 
so  made  known  to  him  ? 

The  President  pro  tempore.  That  is  addressed  to  the  managers. 

Mr.  Manager  McMahon.  Mr.  President,  the  question  pQt  to  the  man- 
agers is  as  follows :  '*  Is  it  the  object  of  the  present  inquiry  to  corrob- 
orate or  discredit  the  testimony  of  Marsh  !"  In  the  first  place,  I  will 
answer  in  detail  that  it  is  to  corroborate  Mr.  Marsh  in  just  this  far,  not 
as  evidence  of  any  facts  stated  therein,  but  when  the  charge  was  made 
by  Marsh  the  Secretary  of  War  by  his  conduct  admitted  the  truthfid- 
ness  of  it. 

Secondly,  "  Or  to  establish  any  fiEW5t  therein  referred  to."  Not  as  evi: 
deuce  of  any  fact  therein  referred  to  except  in  this  way,  when  the  fact 
is  charged  against  the  defendant,  to  draw  a  conclusion  as  to  its  truth- 
fulness or  untruthfulness  by  the  action  of  the  Secretary  of  War  in  re- 
gard to  it. 

*'  Or  solely  to  prove  what  was  the  action  or  conduct  of  Mr.  Belknap 
when  the  fact  that  such  charges  had  l>eeu  made  against  him  was  so 
made  known  to  him."    It  is  solely  for  that  purpose  5  but  from  that  we 
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draw  oar  condasion  as  to  the  trnthfuloess  or  untrathfaloess  of  the 
charge  there  stated,  but  do  not  seek  to  establish  any  minor  details  on 
that  point. 

Mr.  Oabpenteb.  In  other  \rords,  the  manager  finally  comes  to  admit 
that  he  wants  to  give  that  testimony  on  the  issne  in  this  case. 

Mr.  Manager  McMahon.  I  do  not  in  the  way  yon  put  it. 

Mr.  Gabpentbb.  The  manager  does  it  in  the  way  he  pnts  it. 

The  Pbesident  pro  tempore.  The  qaestion  is,  Shall  the  testimony  be 
admitted  f 

Mr.  CoNKLiNa.  On  that  I  ask  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

Mr.  Blaib.  Mr.  President  and  Senators-^ 

Mr.  Manager  McMahon.  I  want  to  interpose  an  objection.  Debate 
has  long  since  been  ezhansted  on  this  qnestion.  I  began  half  an  honr 
ago.  Jnst  now  I  am  simply  answering  a  qaestion  pat  by  a  Senator  after 
the  debate  was  all  over. 

Mr.  Gabpenteb.  It  broke  out  afresh  on  the  qaestion  pnt  by  the 
Senator  fi*om  Delaware. 

The  Pbesident  pro  tempore.  The  Chair  will  enforce  the  rale.  CoUo- 
qaies  mast  cease.  Objection  has  been  made,  and  the  Chair  mnst  enforce 
the  rale.  He  will  state  that  on  the  part  of  Senators,  to  gnard  against 
any  breach  of  the  rales  and  nnpleasantness,  he  will  reqnire  all  qaestions 
to  be  reduced  to  writing ;  then  certainly  there  can  be  no  debate.  The 
coansel  will  proceed. 

Mr.  Blaib.  I  invite  the  Senators  to  consider  the  importance  of  the 
qaestion  as  developed  by  the  inqniry  now  pat  by  the  honorable  Senator 
from  Delaware  and  by  the  admission  of  the  coansel  on  the  other  side. 
The  Senate  will  see  at  a  glance  that  the  admission  of  this  testimony  op- 
erates, as  they  contend,  to  confirm  their  proof  as  they  now  offer  it  here, 
at  the  same  time  that  we  wonld  not  be  anthorized  to  quote  that  testi- 
mony or  to  use  it  for  the  purpose  of  vindicating  the  defendant  upon  this 
trial.  It,  therefore,  presents  a  case  of  peculiar  hardship,  one  where  they 
attempt  to  bolster  up  their  case  by  a  proceeding  which,  while  it  may 
have  that  effect  on  their  side,  enables  them  to  go  into  testimony  that 
we  should  not  be  able  to  use  on  this  trial.  In  that  testimony  honor- 
able Senators  here  know,  who  have  read  it,  that  this  whole  matter  is 
developed,  and  we  have  come  here  expecting  that  the  coansel  for  the 
Government  would  go  into  the  matter  and  give  the  whole  story  as  it  is 
therein  contained.  Now  they  propose  to  give  it  in  evidence,  so  that 
they  can  use  it  for  their  purposes,  but  where  we  cannot  use  It  for  any 
purpose. 

Mr.  OoLESBY.  Does  the  decision  of  the  Chair,  that  no  questions  can 
be  pnt  hereafter  without  being  reduced  to  writing  cover  questions  put 
by  the  court  to  one  of  the  counsel  f 

The  Pbesident  pro  tempore.  It  covers  all  questions  put  by  members 
of  the  Senate.  The  rule  does  not  reqnire  the  questions  on  the  part  of 
the  iMurties  to  be  reduced  to  writing  unless  so  requested  by  the  Chair 
or  a  Senator :  but  all  questions  put  by  members  of  the  Senate  the  rule 
requires  shall  be  put  in  writing. 

Mr.  CoNEXiNa.  That  is  confined  to  witnesses ;  and  a  Senator  is  not 
under  the  rules  permitted  to  put  a  question  to  anybody  else,  I  submit. 

Mr.  Oglesbt.  I  desired  to  pat  a  question  to  the  counsel  just  on  the 
floor  ^  but  if  I  cannot  do  so  withont  reducing  it  to  writing,  as  it  will  be 
a  long  one,  I  shall  abandon  it. 

The  Pbesident  pro  tempore.  This  Chair  is  merely  enforcing  the  rule ; 
and  the  allowing  of  a  practice  withont  the  rule  has  been  the  occasion 
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of  a  little  didturbance.  In  order  to  avoid  this  in  the  future,  the  Chair 
takes  this  ground  of  enforcing  the  rule,  and  certainly  he  is  rigbt  If 
the  Senate  see  fit  to  vary  the  rule  by  directing  the  Chair,  the  Chair  will 
follow  the  direction  of  the  Senate.  The  question  is,  Shall  this  testimony 
taken  before  the  House  committee  be  admitted  t  upon  which  question 
the  yeas  and  nays  have  been  ordered. 

Mr.  Bayabd.  The  Chair  will  pardon  me.  I  think  it  is  restricted  to  a 
statement  made  by  Marsh  exhibited  by  the  testimony. 

Mr.  CoNSXiNa.  That  is  the  whole  evidence. 

The  Pbesident  pro  tempore.  The  roll-call  will  proceed. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  24,  nays 
13 ;  as  follows : 

Yeas— Messrs.  Bayard,  Booth,  Caperton,  Cockrell,  Dennis,  Edmunds,  Gordon,  Hamil- 
ton, Hitchcock,  Howe,  Keman,  Kej,  McCreerj,  McDonald,  Merrimon,  Morrill,  Norwood, 
O^Ieshj,  Ransom,  Robertson,  Stevenson,  Wallace,  Whyte,  and  Withers — 24. 

Nays — Messrs.  Bruce,  Camoren  of  Wisconsin,  Conklin^,  Cooper,  Cragin,  Dawes,  Ferry, 
Frelinghuysen,  In^lls,  Logan,  Maxey,  Paddock,  and  Wright — 13. 

Not  VoTiNG—Messrs.  Alcorn,  Allison,  Anthony,  Bamum,  Bogy,  Boutwell,  Bnnside, 
Cameron  of  Pennsylvania.  Christiancy,  Clayton,  Conover,  Davis,  Dorsey,  Eaton,  Gold* 
thwaite,  Hamlin,  Harvey,  Johston,  Jones  of  Florida,  Jones  of  Nevada,  Kelly,  McHiUan, 
Mitchell,  Morton,  Patterson,  Randolph,  Sargent,  Baulsbury,  Sharon,  Sherman,  Spencer,  Thai- 
man,  Wadleigh,  West,  and  Windom— 35. 

So  the  question  was  decided  in  the  affirmative. 

The  President  pro  tempore.  The  testimony  will  be  admitted. 

Mr.  Manager  McMahon.  Upon  the  part  of  the  managers  we  wal^e 
the  reading  of  it,  with  the  understanding  that  it  may  be  considered  in 
evidence.  I  expect  the  gentlemen  and  Senators  have  a  printed  copy 
of  it. 

Mr.  Carpenter.  Yon  cannot  consider  anything  in  evidence  which  is 
not  offered  and  read. 

Mr.  Manager  McMahon.  At  the  request  of  counsel  for  the  defeudant, 
it  may  be  read. 

The  Witness.  I  ask  the  Secretary  to  be  kind  enough  to  read  it. 

Mr.  Carpenter.  I  want  it  understood  that  it  is  not  read  at  my  re- 
quest. 

The  President  pro  tempore.  It  is  read  at  the  request  of  the  managers. 
The  reading  will  proceed. 

Mr.  Manager  Hoar.  Perhaps  there  is  some  misunderstanding.  We 
understand  that  this  document  contains  testimony  substantially  the 
same  in  substance  as  has  been  given  by  Mr.  Marsh  here,  although  the 
document  is  in,  therefore  we  think  that  it  would  be  a  waste  of  time  to 
have  it  read  over ;  and  we  suggest  to  counsel  on  the  other  side  to  treat 
it  as  in  without  having  it  read,  with  the  understanding  that  they  can 
point  out  any  difference  in  it  if  they  see  fit  to  do  so  hereafter.  Do  they 
object  to  that  suggestion  or  accede  to  it  ? 

Mr.  Carpenter.  We  object. 

Mr.  Manager  Hoar.  Then  it  will  have  to  be  read. 

The  President  pro  tempore.  Is  there  objection  to  the  Secretary  read- 
ing from  the  print  f 

Mr.  Carpenter.  We  want  the  manuscript.  Of  course  the  printed 
copy  is  not  offered. 

Mr.  Manager  Hoar.  It  is  the  same. 

Mr.  Carpenter.  We  want  the  evidence  that  is  offered  read. 

Mr.  Manager  MoMahon.  Mr.  President,  I  call  upon  the  witness  to 
read  it.    He  has  a  peculiar  handwriting  which  calls  for  peculiar  eyee. 

The  President  |>ro  tempore.  The  witness  will  read  the  paper. 
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The  witness  read  from  manascript,  as  follows : 

Hr.  Caleb  P.  IIarsh,  one  of  the  wttnefset  ordered  to  be  sabpoanaed  hy  the  committee* 
being  present,  was  doly  sworn  according  to  law : 

Bj  the  Chairman  : 

Question.  Where  do  jou  reside  f ^Answer.  I  reside  at  No.  30  West  Fifty-seventh  street, 
New  York ;  have  resided  in  New  York  about  eight  years. 

Q.  Were  j<m  or  not  appoiiited  or  tesdered  an  appointment  as  a  post-trader  at  Fort  Sill, 
Indian  Territory,  in  the  nil  of  1S70,  by  the  Seeretaij  of  War  7  If  so,  under  what  dream- 
stances  was  said  appointment  seenred  to  yon  f  State  also  if  yon  were  commissioned  by  the 
Secretary  as  soch  poet-trader,  or,  if  not,  who  was  so  commissioned ;  and,  if  any  other  per- 
son than  voorself  was  so  commissioned,  fpive  his  name,  the  reasons  why  he  was  commis- 
sioned ;  if  any  ameroent  was  made  between  yoa  and  the  appointee,  state  it,  or  prodnce  it, 
if  in  writing ;  aad  was  soch  afpeement  made  with  the  knowledge  of  the  Secretary  of  War  7 
And  state  the  ciieomstancee  connected  with  the  making  of  that  agreement  and  all  the  trans- 
actions in  detail  thereunder,  fully  and  particularly,  as  if  tou  were  specially  interro(pati»d  in 
regard  to  the  several  transactions,  and  so  fully  as  to  save  the  necessity  of  repeated  interroga- 
tories. 

Tbo  Witness.  Let  me  suggest  that  it  would  be  a  great  convenieDce 
to  me  if  counsel  would  permit  me  to  read  from  the  printed  oopy.  I  can 
scarcely  decipher  this  manuscript.  If,  however,  it  is  insisted  upon,  I 
shall  proceed  with  the  reading;  but  it  is  mere  labor  Imposed. 

Mr.  Cabpentee.  If  the  witness  has  compared  the  print  with  the 
manuscript  so  that  he  knows  they  are  exactly  alike,  there  is  no  objection ; 
or  if  he  will  do  so  now  he  may. 

The  Witness.  I  will  proceed  with  the  reading. 

The  WmrESS.  In  reply  to  your  questions,  I  would  state  that  in  the  summer  of  1^0  my- 
self and  wife  spent  some  weeks  at  lK>ng  Branch,  and  on  our  letum  to  New  York  Mrs.  Bel- 
knap and  Mrs.  Bower,  by  our  invitation,  came  for  a  visit  to  our  house.  Mrs.  Belknap  was  ill 
doriDg  this  visit  some  three  or  four  weeks,  and  I  suppose  in  consequence  of  our  kindness  to 
her  she  felt  under  some  obligations,  for  she  asked  me  one  day  in  the  course  of  a  conversation 
wbv  I  did  not  i^ply  for  a  post-tradership  on  the  frontier.  I  asked  what  they  were,  and  was 
told  that  they  were,  many  of  them,  very  lucrative  offices  or  posts  in  the  gift  of  the  Secretary 
of  War.  and  that  if  I  wanted  one  she  would  ask  the  Secretary  for  one  for  me.  Upon  my  re- 
plying that  I  thought  such  offices  belonged  to  disabled  soldiers,  and  besides  that  I  was  witb- 
'  out  political  influence,  she  answered  that  politicians  got  such  places,  Ac  I  do  not  remember 
saying  that  if  I  had  a  valuable  post  of  that  kind  that  I  would  remember  her,  but  I  do  re- 
memMr  her  saying  something  like  this :  **  If  I  can  prevail  upon  the  Secretary  of  War  to 
award  you  a  post  you  must  be  careful  to  sav  nothing  to  him  about  presents,  for  a  man  once 
offered  iiim  |1 0,000  for  a  tradership  of  this  kind,  and  he  told  him  that  if  he  did  not  leave  the 
office  be  would  kick  him  down  stairs.'*  Bemembering  as  I  do  this  story,  I  presume  the  an- 
.tecedent  statement  to  be  correct. 

Mrs.  Belknap  and  Mrs.  Bower  returned  to  Washington,  and  a  few  weeks  thereafter  Mra. 
Belknap  sent  me  word  to  come  over.  I  did  so.  She  then  told  me  that  the  post-tradership  at 
Fort  Sill  was  vacant ;  that  it  was  a  valuable  post,  as  she  understood,  and  tnat  she  had  either 
asked  for  it  for  me  or  had  prevailed  upon  the  Secretary  of  War  to  agree  to  give  it  to  me.  At 
all  events  I  called  upon  tKe  Secretary  of  War,  and  as  near  as  I  can  remember  made  appli- 
cation for  thia  post  in  a  regular  printed  form.  The  Secretary  said  he  would  appoint  me  if  I 
could  bring  proper  recommendatory  letters,  and  this  I  said  I  could  do.  Either  Mrs.  Belknap 
or  the  Secretary  told  me  that  the  present  trader  at  the  post,  John  S.  Evans,  was  an  applicant 
for  re-appointment|  and  that  I  had  better  see  him,  he  being  in  the  city,  as  it  would  not  be  fair 
to  turn  him  but  of  office  without  some  notice,  as  he  would  lose  largely  on  his  buildings, 
merchandise.  Sec,  if  the  office  was  taken  from  him,  and  that  it  would  be  proper  and  just  lor 
me  to  make  some  arrangement  with  him  for  their  purchase  if  I  wanted  to  run  the  post  my- 
self. I  saw  Evans  and  found  him  alarmed  at  the  prospect  of  losing  the  place.  I  remember 
that  he  said  that  a  firm  of  western  post-traders,  wno  claimed  a  goiod  deal  of  influence  with 
the  Secretary  of  War,  had  promised  to  have  him  appointed,  but  he  found  on  coming  to 
Washington  this  firm  to  be  entirely  without  influence.  Mr.  Evans  first  proposed  a  partner- 
ship, which  I  declined,  and  then  a  bonus  of  a  certain  portion  of  the  profits  ir  I  would  allow 
him  to  hold  the  position  and  continue  the  bu^ness.  We  finallv  agreed  upon  $15,000  per 
year.  Mr.  Evans  and  myself  went  on  to  New  York  together,  where  the  contract  was  made 
and  executed,  which  is  herewith  submitted.  (Paper  marked  A.)  During  our  trip  over, 
however,  Mr.  Evans  saw  something  in  the  Army  and  Navy  Journal  which  Ted  him  to  think 
that  some  of  the  troops  were  to  be  removed  from  the  fort,  and  that  he  had  offered  too  large  a 
sum,  and  before  the  contract  was  drawn  it  was  reduced  by  agreement  to  1 12, 000,  the  same 
being  payable  quarterly  in  advance. 

49  B 
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of  a  little  disturbance.  lu  order  to  avoid  this  in  the  future,  the  Chair 
takes  this  ground  of  enforcing  the  rule,  and  certainly  he  is  right  If 
the  Senate  see  fit  to  vary  the  rule  by  directing  the  Chair,  the  Chair  will 
follow  the  direction  of  the  Senate.  The  question  is,  Shall  this  testimony 
taken  before  the  House  cotnmittee  be  admitted  t  upon  which  questioa 
the  yeas  and  nays  have  been  ordered. 

Mr.  Bayaed.  The  Chair  will  pardon  me.  I  think  it  is  restricted  to  a 
statement  made  by  Marsh  exhibited  by  the  testimony. 

Mr.  CoNKLma.  That  is  the  whole  evidence. 

The  PitESiDENT  j^ro  tempore.  The  roll-call  will  proceed. 

The  question  being  taken  by  yeas  and  nays,  resulted — ^yeas  24,  nays 
13 ;  as  follows : 

Teas— Messrs.  Bajard,  Booth,  Caperton,  Cockrell,  Dennis,  Edmunds,  Gordon,  Hamil- 
ton, Hitchcock,  Howe,  Keman,  Key,  McCreerj,  McDonald,  Merrimon,  Morrill,  Norwood, 
Oglesby,  Ransom,  Robertson,  Stevenson,  Wallace,  Whyte,  and  Withers — ^24. 


Cameron  of  Pennsylvania,  Christiancj,  Clayton,  Conover,  Davis,  Dorsey,  Eaton,  Gold- 
thwaite,  Hamlin,  Harvey,  johston,  Jones  of  Florida,  Jones  of  Nevada,  Kelly,  McMillan, 
Blitchell,  Morton,  Patterson,  Randolph,  Sargent,  Saulsbniy,  Sharon,  Sherman,  Spencor,  Thai- 
man,  Wadleig^h,  West,  and  Windom— 35. 

So  the  question  was  decided  in  the  affirmative. 

The  President  pro  tempore.  The  testimony  will  be  admitted. 

Mr.  Manager  McMahon.  Upon  the  part  of  the  managers  we  waive 
the  reading  of  it,  with  the  understanding  that  it  may  be  considered  in 
evidence.  1  expect  the  gentlemen  and  Senators  have  a  printed  copy 
of  it. 

Mr.  Carpenter.  You  cannot  consider  anything  in  evidence  which  is 
not  offered  and  read. 

Mr.  Manager  McMahon.  At  the  request  of  counsel  for  the  defeudant, 
it  may  be  read. 

The  Witness.  I  ask  the  Secretary  to  be  kind  enough  to  read  it. 

Mr.  Carpenter.  I  want  it  understood  that  it  is  not  read  at  my  re- 
quest. 

The  President  pro  tempore.  It  is  read  at  the  request  of  the  managers. 
The  reading  will  proceed. 

Mr.  Manager  Hoar.  Perhaps  there  is  some  misunderstanding.  We 
understand  that  this  document  contains  testimony  substantially  the 
same  in  substance  as  has  been  given  by  Mr.  Marsh  here,  although  the 
document  is  in,  therefore  we  think  that  it  would  be  a  waste  of  time  to 
have  it  read  over ;  and  we  suggest  to  counsel  on  the  other  side  to  treat 
it  as  in  without  having  it  read,  with  the  understanding  that  they  can 
point  out  any  difference  in  it  if  they  see  fit  to  do  so  hereafter.  Do  they 
object  to  that  suggestion  or  accede  to  it  f 

Mr.  Carpenter.  We  object. 

Mr.  Manager  Hoar.  Then  it  will  have  to  be  read. 

The  President  nro  tempore.  Is  there  objection  to  the  Secretary  read- 
ing from  the  print! 

Mr.  Carpenter.  We  want  the  manuscript.  Of  course  the  printed 
copy  is  not  offered. 

Mr.  Manager  Hoar.  It  is  the  same. 

Mr.  Carpenter.  We  want  the  evidence  that  is  offered  read. 

Mr.  Manager  MoMahon.  Mr.  President,  I  call  upon  the  witness  to 
read  it.    He  has  a  peculiar  handwriting  which  calls  for  peculiar  eyes. 

The  President  pro  tempore.  The  witness  will  read  the  paper. 
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The  witness  read  from  manascript,  as  follows  : 

Hr.  Caleb  P.  Harsh,  one  of  the  wUneeses  ordered  to  be  sabpoanaed  by  the  committee* 
being  present,  was  doly  sworn  according  to  law : 

Bj  the  Chairman: 

Question.  Where  do  jou  reside  f — Answer.  I  reside  at  Ko.  30  West  Fiftjr-seventh  street. 
New  York ;  have  resided  in  New  York  about  eight  years. 

Q.  Were  j<m  or  not  appointed  or  tendered  an  appointment  as  a  post-trader  at  Fort  Sill, 
Indian  Territorj,  in  the  nil  of  1870,  bj  the  Seeretaij  of  War  7  If  so,  under  what  dream- 
staaoes  was  said  appointment  seenred  to  jon  f  State  also  if  you  were  commissioned  bj  the 
Secretary  as  soeh  poet*trader,  or,  if  not,  who  was  so  commissioned ;  and,  if  any  other  per- 
son than  voorself  was  so  coemiissioned,  fpive  his  name,  the  reasons  why  he  was  oommis- 
•ioned ;  if  any  arreement  was  made  between  yoa  and  the  appointee,  state  it,  or  produce  it, 
if  in  writing ;  aad  was  soeh  afpreement  made  with  the  knowledge  of  the  Secretary  of  War  7 
And  state  the  circumstances  connected  with  the  making  of  that  agreement  and  all  the  trans- 
actions in  detail  thereunder,  folly  and  particularly,  as  if  tou  were  specially  interrogati»d  in 
regard  to  the  seyeral  transactions,  and  so  fully  as  to  sare  the  necessity  of  repeated  interroga- 
tories. 

Tbo  Witness.  Let  me  suggest  that  it  would  be  a  great  convenieDce 
to  me  if  counsel  would  permit  me  to  read  from  the  printed  oopy.  I  can 
scarcely  decipher  this  manuscript.  If^  however,  it  is  insisted  upon,  I 
fiball  proceed  with  the  reading;  but  it  is  mere  labor  imposed. 

Mr.  Cabpentee.  If  the  witness  has  compared  the  print  with  the 
manuscript  so  that  he  knows  they  are  exactly  alike,  there  is  no  objection ; 
or  if  he  will  do  so  now  he  may. 

The  Witness.  I  will  proceed  with  the  reading. 

The  Wmrsss.  In  reply  to  your  questions,  I  would  state  that  in  the  summer  of  1^0  my- 
self and  wife  spent  some  weeks  at  lK>ng  Branch,  and  on  our  rstum  to  New  York  Mrs.  Bel- 
knap and  Mrs.  Bower,  by  our  iuTitation,  came  for  a  risit  to  our  house.  Mrs.  Belknap  was  ill 
doriDg  this  Tisit  some  three  or  four  weeks,  and  I  suppose  in  consequence  of  our  kindness  to 
her  she  felt  under  some  obligations,  for  she  asked  me  one  day  in  the  course  of  a  conyersation 
why  I  did  not  apply  for  a  post-traderahip  on  the  frontier.  I  asked  what  they  were,  and  was 
tola  that  they  were,  many  of  them,  yery  lucratiye  offices  or  posts  in  the  gift  of  the  Secretary 
of  War.  and  that  if  I  wanted  one  she  would  ask  the  Secretary  for  one  for  me.  Upon  my  re- 
plying that  I  thought  such  offices  belonged  to  disabled  soldiers,  and  besides  that  I  was  with- 
out political  influence,  she  answered  that  politicians  got  such  places,  Ac  I  do  not  remember 
saying  that  if  I  had  a  yaluable  post  of  that  kind  that  I  would  remember  her,  but  I  do  re- 
memMr  her  saying  something  like  this :  **  If  I  can  preyail  upon  the  Secretary  of  War  to 
award  you  a  post  you  must  be  careful  to  say  nothing  to  him  about  presents,  for  a  man  once 
offered  him  |1 0,000  for  a  tradership  of  this  kind,  and  he  told  him  that  if  he  did  not  leaye  the 
office  be  would  kick  him  down  stairs."  Bemembering  as  I  do  this  story,  I  presume  the  an- 
.tecedent  statement  to  be  correct. 

Mrs.  Belknap  and  Mrs.  Bower  returned  to  Wasbinffton,  and  a  few  weeks  thereafter  Mrs. 
Belknap  sent  me  word  to  come  oyer.  I  did  so.  She  tben  told  me  that  the  post-tradership  at 
Fort  Sill  was  yacant ;  that  it  was  a  yaluable  post,  as  she  understood,  and  tnat  she  had  either 
asked  for  it  for  me  or  had  preyuiled  upon  the  Secretary  of  War  to  agree  to  giye  it  to  me.  At 
all  events  I  called  upon  tne  Secreta^^  of  War,  and  as  near  as  I  can  remember  made  appli- 
cation for  this  post  in  a  regular  printed  form.  The  Secretary  said  he  would  appoint  me  if  I 
could  bring  proper  recommendatory  letters,  and  this  I  said  I  could  do.  Either  Mrs.  Belknap 
or  the  Secretary  told  me  that  the  present  trader  at  the  post,  John  S.  Eyans,  was  an  applicant 
for  re-appointment,  and  that  I  baa  better  see  him,  he  being  in  the  city,  as  it  would  not  be  fair 
to  turn  him  but  of  office  without  some  notice,  as  he  would  lose  largely  on  his  buildings, 
merchandise,  d^c,  if  the  office  was  taken  from  him,  and  that  it  would  be  proper  and  just  lor 
me  to  make  some  arrangement  with  him  f6r  their  purchase  if  I  wanted  to  run  the  post  my- 
self. I  saw  Evans  and  found  him  alarmed  at  the  prospect  of  losing  the  place.  I  remember 
that  he  said  that  a  firm  of  western  post-traders,  wno  claimed  a  good  deal  of  influence  with 
the  Secretary  of  War,  had  promised  to  have  him  appointed,  but  he  found  on  coming  to 
Washington  this  firm  to  be  entirely  without  influence.  Mr.  Evans  first  proposed  a  partner- 
ship, which  I  declined,  and  then  a  bonus  of  a  certain  portion  of  the  profits  if  I  would  allow 
him  to  bold  the  position  and  continue  the  bti^ness.  We  finally  agreed  upon  $15,000  per 
year.  Mr.  Evans  and  myself  went  on  to  New  York  together,  where  the  contract  was  made 
and  executed,  which  is  herewith  submitted.  (Paper  marked  A.)  During  our  trip  over, 
however,  Mr.  Evans  saw  something  in  the  Army  and  Navy  Journal  which  led  him  to  think 
that  some  of  the  troops  were  to  be  removed  from  the  fort,  and  that  he  had  ofifered  too  large  a 
sum,  and  before  the  contract  was  drawn  it  was  reduced  by  agreement  to  |12,000,  the  same 
beiDg  payable  quarterly  in  advance. 

49  B 
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When  the  first  remittance  came  to  me,  yerj  probably  in  November,  1870, 1  sent  one-half 
thereof  to  Mrs.  Belknap ;  either,  I  presume,  certificates  of  deposit  or  bank-notes,  bj  express. 
Beings  in  Washinsrton  at  a  funeral  some  weeks  afler  this,  I  had  a  conversation  with  Mrs. 
Bower  to  the  following^  j^urport,  as  far  as  I  can  now  remember,  but  must  saj  that  just  here  mj 
memory  is  ezceeding^Iy  indistinct,  and  I  judge  in  part,  perhaps,  iirom  what  followed  as  to  the 
details  of  the  conversation.  I  went  upstairs  in  the  nursery  with  Mrs.  Bower  to  see  the  babr. 
I  said  to  her,  ''This  child  will  have  money  coming  to  it  before  a  great  while.**  She  said, 
'*  Yes.  The  mother  gave  the  child  to  me,  and  told  me  that  the  money  coming  from  me  she 
must  take  and  keep  for  it.*'  I  said,  "All  right,**  and  it  seems  to  me  I  said  that  perhaps 
the  father  ought  to  be  consulted.  I  say  it  seems  so,  and  yet  I  can  give  no  reason  for  it,  for 
as  far  as  I  know  the  father  knew  nothing  of  any  money  transactions  between  the  mother  and 
myself.  I  have  a  faint  recollection  of  a  remark  of  Mrs.  Bower  that  if  I  sent  the  money  to  the 
father  that  it  belonged  to  her,  and  that  she  would  get  it  anyway.  I  certainly  had  some  under- 
standing, then  or  subsequently,  with  her  or  him,  for  when  the  next  payment  came  dae  and 
was  paid  I  sent  the  one>haIf  thereof  to  the  Secretary  of  War,  and  have  continued  substantially 
from  that  day  forward  tu  the  present  time  to  do  the  same.  About,  I  should  say,  one  and  a 
half  to  two  years  after  the  commencement  of  these  payments  I  reduced  the  amount  to  $6,000 
per  annum.  The  reason  of  this  reduction  was  partly  because  of  the  continued  complaints  on 
the  part  of  Mr.  Evans  and  his  partner,  and  partly,  so  far  as  I  now  remember,  in  conseqneoce 
of  an  article  in  the  newsnapers  about  that  time  reflecting  on  the  injustice  done  to  soldiien  at 
this  post  caused  by  exorbitant  charges  made  necessary  on  the  part  of  the  trader  by  reason 
of  the  payment  of  this  bonus. 

To  the  beet  of  my  knowledge  and  belief,  the  above  is  a  true  statement  of  all  the  facts  in  the 
case  and  as  complete  as  I  can  remember  occurrences  of  so  mMiy  years  ago. 

Q.  State  how  the  payments  were  made  to  the  Secretary  of  War  subsequent  to  the  fimeral 
of  his  then  wife,  which  you  attended  in  Washington  in  December,  1670;  whether  in  cash, 
by  check,  draft,  certificate  of  deposit,  bonds,  or  by  express,  or  otherwise. — A.  The  money 
was  sent  according  to  the  instructions  of  the  Secretary  of  War ;  sometimes  in  bank-notes,  h? 
Adams  Express.  I  think  on  one  or  more  occasions  by  certificate  of  deposit  on  the  National 
Bank  of  Commerce  in  New  York.  Sometimes  I  have  paid  him  in  New  York  in  person,  except 
the  first  payment  in  the  fall  of  1870  and  the  last  in  December,  1875 ;  all  were  made  to  toe 
Secretary  in  the  modes  I  have  stated  unless,  perhaps,  upon  one  or  two  occasions  at  bis  in- 
stance I  bought  a  Government  bond  with  the  moneys  in  my  band  arising  from  the  contract 
with  Evans,  which  I  either  sent  or  handed  to  him. 

By  Mr.  Bl.\ckburn  : 

Q.  Can  you  state  the  sum  in  the  aggregate  received  by  you  under  the  contract  with  Evans, 
and  what  portion  thereof  have  you  paid  to  the  Secretary  of  War,  including  the  first  and  Itft 
payments,  which  you  have  stated  were  not  paid  to  him? — A.  I  have  no  memorandum  what* 
ever  on  which  to  make  answer.  It  is  a  very  simple  calculation.  The  first  payment  to  me 
by  Evans  was  made  in  the  fall  of  1870,  at  the  rate  of  $12,000  a  year.  He  paid  at  that  rate 
about  a  year  and  a  half  or  two  years,  and  since  then  at  the  rate  of  |6,000  a  year.  It  ^o°'^ 
aggregate  about  $40,000,  the  one-half  of  which  I  have  disposed  of  as  above  stated. 

By  the  Chairman  :  ] 

Q.  Did  you  receive  letters  from  the  Secretary  of  War  acknowledging  the  receipt  of  the  sunos 
forwarded  to  him  in  the  manner  you  have  stated ;  or  did  he  acknowledge  the  receipt  of  the 
same  in  any  way  t — A.  Usually,  when  I  sent  money  by  express,  I  would  send  him  the  receipt 


always  deposited  the  money  personally  and  took  a  receipt  from  them.  , 

Q.  Have  vou  at  any  time  had  any  conversation  with  the  Secretary  of  War  regarding  w® 
post-tradership  at  Fort  Sill;  or  have  you  corresponded  with  him  regarding  the  sameT-^^ 
O,  frequently.  I  have  forwarded  requests  to  the  Secretary,  made  to  me  by  Mr.  Evans,  wiv^* 
ing  privileges  about  the  fort,  such  as  to  sell  liquor,  &c,  I  don*t  remember  what  action^** 
taken  upon  them ;  they  were  not  return^  to  me.  As  far  as  I  know,  Evans  correspond^  ^* 
garding  affairs  at  Fort  Sill  through  me  with  the  Secretary  of  War.  I  never  heard  of  *^j 
other  way.  ^^ 

Q.  Was  the  contract  between  you  and  Evans  ever  the  subject  of  conversation  betw^ 
you  and  die  Secretary  of  War  ? — A.  It  never  was,  as  I  remember,  save  in  one  instance,  W 
am  not  positive ;  yet  it  seems  to  me  when  the  article  in  the  newspapers  regarding  ^^^2Jm 


a 

produced  it  here.  - 

Q.  After  receiving  the  telegraphic  subpoena  from  the  Sergeant-at-Arms  to  &PP^  ~7  . 
this  committee,  which  was  on  Monday,  the  21  st  of  this  month,  did  you  come  to  WashingtoQi 
and,  if  so,  had  you  an  interview  with  the  Secretary  of  War,  and  when  and  where?— A.  1 
came  to  Washington  on  Wednesday,  the  23d  of  this  month.  I  went  to  the  house  of  tlie 
Secretary  of  War,  staid  Wednesday  night,  and  retumc-d  on  Thursday  morning.    I  showed 
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him  the  telegraphic  sabpoena  and  asked  bim  what  it  meant.  He  said  be  supposed  it  was  to 
state  before  tbe  committee  wbat  I  knew  aboat  oar  transactions  together.  I  said  I  did  not 
like  to  appear,  because  I  thought  my  testimony  would  be  damaging  to  or  would  implicate 
him  or  give  him  trouble.  He  said  he  thought  not,  and  advised  me  to  stay  and  meet  the  com- 
mittee. During  that  evening  my  conversation  was  chiefly  with  hit  wife,  be  being  present 
part  of  the  time  and  understanding  the  general  tenor  of  our  conversation.  She  suggested 
that  I  could  make  a  statement  which  would  satisfy  the  committee  and  exculpate  the  Secretary. 
She  wanted  me  to  go  before  tbe  committee  and  represent  that  she  and  I  had  business  tcana- 
actions  together  for  many  years,  and  that  all  this  monev  I  had  sent  the  Secretary  was  money 
that  she  had  from  time  to  time  deposited  with  me  as  a  kind  of  banker,  and  that  she  bad  in- 
structed me  to  send  it  to  the  Secretary  for  her.  I  dined  there  and  spent  the  evening,  and 
staid  all  night,  retiring  about  twelve  o'clock.  The  evening  was  devoted  to  discussing  this 
matter.  I  told  her  that  the  statement  would  not  hold  water  before  the  committee,  and  even 
if  it  would  I  could  not  make  it.  At  the  same  time  I  was  so  wrought  up  and  had  auch  anxiety 
—she  pressing  and  pressing  me  about  it — and  having  slept  little  since  the  receipt  of  the  sub- 

r£na,  and  sympathising  with  their  condition,  I  did  not  give  them  a  poeitive  auawer  that  night, 
went  to  bed  at  twelve  o'clock,  and  I  do  not  suppose  I  slept  a  wink.  They  said  they  would 
breakfast  about  nine  o'clock.  I  came  down  about  eight  and  met  the  Secretary  alone.  I  told 
him  I  thought  I  had  better  leave  and  get  out  of  the  country,  for  I  would  not  perjure  myself 
for  an  V  one  ;  that  I  could  afford  to  have  my  throat  cut,  but  not  to  neijare  myself.  He  replied 
he  did  not  wish  me  to  do  that,  that  we  could  fix  it  up  some  other  way.  I  said,  **I  toink 
I  had  better  leave  the  country.'*  The  Secretary  said  I  would  ruin  him  if  I  left.  I  said,  *'  If 
I  go  before  the  committee  I  will  surely  ruin  you,  for  I  will  tell  the  truth."  He  was  greatly 
agitated.  When  I  came  down  stairs  to  leave  be  followed  me  and  asked  me  into  tbe  pwlor, 
and  said,  *'  I  want  to  make  a  last  appeal  to  you  to  stay  longer."  He  said  if  I  went  he  would 
be  ruined.  I  said  I  would  ruin  him  if  I  went  before  the  committee,  and  I  left  and  took  the 
limited  express  to  New  York. 

On  reacning  home  I  consrdted  my  attomev,  asking  him  if  the  cofomtttee  could  reach  me 
W  sobposna  if  I  left  the  country.  I  stated  the  case  to  bim,  (Mr.  Bartlett,  120  Broadway, 
Equitable  Building.)  He  asked  if  I  was  subpoenaed.  I  told  him  I  had  a  telegraphic  dispatch 
calling  me  to  Washington.  He  said  that  if  a  subpoena  had  been  duly  served  they  oould  give 
me  considerable  trouble,  but  that  on  a  telegraphic  message  they  could  not  reach  me  if  I  was 
out  of  tbe  country.  I  asked  him  how  long  I  would  have  to  stav.  He  said  if  the  oommlttee 
had  leave  to  sit  during  the  recess  I  could  not  come  back  until  the  present  Congress  expired. 
I  then  went  home  and  found  there  a  dispatch  from  Dr.  William  Tomlinson,  the  brother* in- 
law of  the  Secretary.  Its  purport  was  not  to  leave ;  that  he  had  good  news ;  that  he  was 
coming  over.  I  determined  'not  to  be  governed  by  it ;  that  I  was  going ;  that  they  only 
wished  to  fix  up  some  new  story,  but  that  I  would  not  be  a  party  to  it.  My  trunk  was  being 
packed  to  leave. 

At  about  midnight  Thursday,  February  24,  Dr.  Tomlinson  arrived  at  my  bouse.  He  said : 
*'I  have  seen  Joe  Blackburn.  He  is  a  cousin  of  mine,  who  said  he  thougnt  if  I  would  write 
a  letter  something  like  the  one  which  he  (Tomlinson)  would  suggest  that  there  would  be  no 
farther  investigation ;  and  it  there  was  they  would  ask  no  questions  about  it  that  it  would  be 
difficult  for  me  to  answer,  and  that  Mr.  Blackburn  said  he  thought  that  if  tbe  committee  still 
wanted  to  examine  me  thev  would  appoint  a  subcommittee  and  come  over  to  New  York  to  do 
80."  He  came  to  my  bea-room,  and  I  told  him  to  go  into  the  sitting-foom  and  draw  the 
sketch  of  tbe  proposed  letter,  and  that  when  dressed  I  would  join  him,  and  I  would  write 
such  a  letter  as  he  wanted,  if  I  could.  I  wrote  tbe  letter  from  the  sketch  of  Tomlinson ;  the 
endeavor  was  to  exculpate  the  Secretary ;  there  was  nothing  in  it  untrue  ta*the  best  of  m v 
recollection,  but  it  did  not  state  the  whole  truth ;  it  wae  a  very  short  letter.  He  took  it  with 
the  contract  inclosed.  He  said  he  would  take  the  letter  and  contract  to  Mr.  Blackburn,  who 
would  show  it  to  tbe  committee,  and  that  would  be  the  end  of  it.  He  left  my  house  at  two 
o'clock  Friday  morning.  At  midnight  Friday  night  I  wae  roused  up,  and  had  the  subpoena 
of  ^e  committee  served  on  me.  Saturday  morning  about  eight  o'clock  Dr. Tomlinson  agun 
appeared.  He  said  he  had  been  to  Washington.  He  wanted  to  know  tbe  first  thing  if  I 
had  been  subpoenaed.  I  told  him  I  bad.  He  began  talking  the  whole  thing  over  again,  still 
wanting  me  to  say  before  the  (Committee  what  was  suggestcS  at  the  Secretary's.  (At  the  in- 
terview on  Thursday  night  he  wanted  me  to  telegrapn  to  the  committee,  before  which  I  had 
been  subpoenaed  by  telegraph  to  appear  the  next  morning — Friday — that  my  wife  was  sick 
and  that  I  could  not  attend.    My  wife  being  sick,  I  consented  and  did  so  telegraph. 

Recurring  to  the  interview  again  on  Saturdav  morning,  I  said  I  could  not  make  the  state- 
ment he  desired.  He  said  he  bad  seen  Mr.  Blackburn  in  tbe  interval,  and  had  shown  him 
the  letter  of  Tomlinson.  He  then  returned  it  and  the  contract  to  me.  I  said,  *'  Dr.  Tomlin- 
son, I  have  thought  of  this  thing  so  much  it  has  nearly  made  me  craay.  I  am  not  going  to 
tiJk  about  it  any  more.  We  wiU  go  down  to  my  lawyer  and  consult  him  about  it ;"  my  ob- 
ject being  to  have  a  lawyer  to  tell  him  how  ridiculous  the  storv  he  wanted  me  to  tell  would 
appear  before  the  committee.  We  went  down  and  called  on  Mr.  Bartlett,  and  I  told  him  the 
whole  truth  in  the  presence  of  Dr.  Tomlinson.  Barlett  said  I  could  not  manufacture  any 
HUftj  if  I  wanted,  and  must  not  if  I  could.  Dr.  Tomlinson  still  insisted  that  if  I  oould  swear 
that  General  Belknap  knew  nothing  of  the  arrangement  with  his  sister,  Mrs.  Belknap,  de- 
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ceaited,  aod  if  I  could  swear  that  at  the  time  I  was  at  her  faDeral  I  made  an  arrangcmeiit 
with  Mrs.  Bower,  the  present  Mrs.  Belknap,  by  which  I  was  to  send  her  all  this  money 
through  the  Secretary,  that  the  whole  thing  coald  still  be  settled.  I  replied,  *'  I  cannot  state 
it,  for  it  is  not  the  truth  ;*'  my  impression  then  being  that  at  that  funeral  I  had  said  some- 
thing about  the  matter  to  General  Belknap.  Tomlinson  said,  ''  If  you  could  swear  to  thatjoa 
had  better  leave  the  country.'*  Mr.  Bartlett  said,  **  This  is  a  bad  business ;  it  is  not  a  le^gal  ques* 
tion  you  bare  submitted  to  me,  and  in  the  position  of  affairs  the  Secretaiy  of  War  shoald  de- 
cide if  you  should  go  to  Washington  or  leave  the  country.**  Dr.  Tomlinson  said  he  would 
return  to  Washington ;  he  prepared  two  formulas  of  telegrams  which  I  would  understand. 
One  was,  '*  I  hope  your  wife  is  well,'*  which  was  to  be  interpreted  to  leave  the  countrj. 
The  other  was,  *'  I  hope  your  wife  is  better,**  which  meant,  **  Come  to  Washington." 
We  then  parted.  On  going  home  in  the  street-cars,  thinking  the  whole  thing  over,  aboat 
the  conversation  at  the  time  of  the  funeral,  I  made  up  my  mimi  that,  although  I  had  stated 
to  Mr.  Bartlett  that  I  thought  I  had  had  some  conversation  at  the  time  of  the  funeral  with 
the  Secretary  of  War  about  sending  this  money,  yet  I  was  so  undecided  about  it  that  I  was  cer- 
tainly willing  to  give  the  Secretary  the  benefit  of  the  doubt.  I  thought  I  would  s^  Tom- 
linson and  tell  him.  We  parted  at  one  o*clock.  He  was  to  leave  for  Washington  at  three 
o'clock.  I  went  to  the  depot  and  met  him,  and  told  him  that  on  thinking  over  the  matter  I 
was  so  undecided  about  the  conversation  with  the  Secretary  at  the  time  of  the  funeral  that  I 
would  give  him  the  benefit  of  the  doubt  He  said,  **  I  am  very  glad  to  hear  this,  because 
mysister,  Mrs.  Belknap,  said  this  was  the  fact.** 

That  Saturday  I  got  a  telegraphic  dispatch  from  Mrs.  Belknap  which  said:  **Come  to 
Washington  to-night ;  it  is  necessary."  I  received  it  in  the  evening.  Next  morning  (last 
Saturday)  I  receii^  a  dispatch  from  Dr.  Tomlinson:  ^*  1  hope  your  wife  is  better;"  which 
according  to  our  agreement  meant  *'  Come  to  Washington."  In  the  afternoon  I  got  a  second 
dispatch  from  Dr.  Tomlinson,  as  follows:  '*  Come  wiuiout  fail.  Answer."  I  answered :  "I 
shall  come  to-night  without  falL"  I  was  very  glad  not  to  have  to  leave  the  country,  the 
conviction  having  grown  on  my  mind  that  it  would  dd  no  good.  I  reached  Washington 
yesterday  morning  at  6.30,  and  stopped  at  the  Arlington,  my  wife  being  with  ine.  Was 
shown  to  a  temporarv  room  at  about  7  'o'clock.  I  laid  down,  being  ftthtlj  fatigued,  and 
about  8  o'clock  Dr.  Tomlinson  called  me  to  the  door  of  the  room.  He  said  he  had  seen  Black- 
bum,  and  that  he  still  thought  this  matter  could  be  fixed  up  without  anr  trouble.  He  asked 
me  if  a  had  the  letter  I  had  written  to  the  committee  on  Thursday  night.  I  said  "I  had 
not."  He  said,  '*  Blackburn  says  you  had  better  write  another  of  the  same  purport  and  send 
it  up  to  the  committee,  with  a  note,  explaining  why  it  did  not  anive  sooner."  I  did  so. 
(The  note  and  letter  are  marked  ** B  ^'  and  *•  C."') 

Shortly  before  2  o'clock  p.  m.  yesterday  I  came  to  the  Capitol  to  meet  the  committee,  and 
Dr.  Tomlinson  found  me  in  the  corridor  near  the  committee-room  door.  He  said :  "Ton 
are  going  before  the  committee,  and  I  want  you  to  remember  that  there  was  no  arrangement 
with  you  and  the  Secretary  of  War  at  the  time  of  the  funeral,  and  that  the  money  yon  hare 
always  paid  to  General  Belknap  was  for  Mrs.  Belknap,  and  by  her  direction."  I  told  him 
I  was  going  before  the  committee  to  tell  the  whole  story,  as  far  as  I  could  recollect  it  I  ssid 
I  had  thought  of  leaving  the  country,  but  was  overruled ;  and  that  now  I  shall  tell  the 
truth,  and  the  whole  truth,  and  nothing  but  the  truth.  He  said  :  *'  I  don't  want  yon  to  tell 
any  lies  ;  I  only  want  you  to  tell  the  truth,  and  that  is  the  truth."  I  said,  "  The  truth  I  shall 
certainly  tell,  and  if  it  does  not  hurt  General  Belknap,  no  one  will  be  more  rejoiced  than  my- 
self.*' I  entered  the  committee-room  at  about  2  o'clock  yesterdav,  and  without  being  sworn 
I  made  a  statement  to  certain  members  of  the  committee  of  the  facts  in  the  case — more 
briefly,  but  substantiallv  as  I  have  now  answered  in  reply  to  your  chief  interrogatory. 

When  I  returned  to  the  hotel  yesterday  afternoon,  Dr.  Tomlinson  was  waiting  at  my  room 
at  the  Arlington  to  see  me.  He  asked  me  how  I  got  along  before  the  committee.  I  told 
him  I  had  told  the  story  from  beginning  to  end,  and  that  at  the  request  of  the  gentlemen 
present  I  was  going^to  reduce  it  to  writing,  and  appear  before  the  committee  to-day  at  10.30 
with  it.  He  want^  to  know  how  I  had  stated  the  fact  that  all  these  payments  to  the  Secre- 
tary had  been  made  in  consequence  of  the  original  agreement  made  with  Mrs.  Belknap.  I 
said  I  had  stated  the  facts  as  they  were,  according  to  my  best  recollection  and  belief.  I  told 
him  I  would  furnish  him  a  copy  of  the  statement  I  would  make  before  the  committee.  I 
prepared  the  statement  last  night,  and  gave  him  a  copy  of  it  about  8  o'clock  this  morning, 
being  substantially  a  copy  of  that  I  have  submitted  as  an  answer  to  your  chief  interrogatory, 
save  that  I  have  filled  up  the  blanks. 

Dr.  Tomlinson  came  back  to  my  room  at  about  7.30  last  evening,  and  I  asked  him  whether 
he  had  seen  Mr.  Blackburn  since  I  had  made  mv  statement  in  the  afternoon,  and  what  im- 
pression it  had  made  upon  the  gentlemen  who  heard  it  He  said  he  did  not  like  to  sy  be 
had  seen  Mr.  Blackburn,  but  he  said  he  had  seen  one  of  the  committee,  who  expressed  the 
opinion  that  my  statement  would  involve  the  Secretary.  He  then  made  a  stronger  appeal  to 
'  me  than  ever  biefore,  saying  that  I  was  the  friend  of  the  Secretary ;  that  if  this  thing  came 
out  it  would  ruin  him  ;  that  his  wife  was  in  great  distress  about  it,  and  he  himselxT  m  her 
brother  and  friend  of  the  family,  was  in  great  trouble,  and  that  if  I  could  state—.    I  s^^ 


•*Sto 
you 


op.  Dr.  Tomlinson ;  I  have  about  finished  my  written  statement,  and  I  will  read  it  to 
,      I  then  read  it  to  him.   He  said  he  did  not  see  but  that  it  was  all  rightj;  that  thing* 
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could  be  explained  jet  If  they  coald  prove  that  this  money  wm  originally  sent  to  General 
Belknap  by  Mrs.  B^lknap*s  order.  Ueneral  Belknap  would  be  subpoenaed,  and  would  prove 
to  the  committee  that  Mrs.  Belknap's  estate  is  entirely  separate  from  his,  and  that  this 
meney  received  through  me  he  had  always  kept  distinct  from  his  and  for  her. 

Q.  Did  yoo  ever  have  any  business  relations  of  any  kind  or  nature  whatever  with  the  late 
Mrs.  Belknap,  or  the  present  Mrs.  Belknap,  or  either  of  them,  other  than  those  arising  from 
this  Fort  Sill  tradership  7    Have  you  now,  or  have  you  ever  had,  any  sum  or  sums  of  money, 
or  any  evidences  of  indebted nees  or  securities  of  any  sort  or  deecription  whatever,  belonging 
toeitfaer  of  them ;  or  have  yon  at  any  time  been  indebted  to  either  of  them  in  any  way,  man* 
ner,  form,  or  description  t— A.  Never.    The  present  Mrs.  Belknap,'  yeacs  ago,  may  have 
consul^d  me  on  business  matters ;  bnt  there  were  no  monetary  transactions  whatever  be- 
tween us  other  than  I  have  heretofore  stated. 

Q.  When  was  the  baby  of  the  late  Mrs.  Belknap  bom,  and  when  did  it  die  7 —A.  The  baby 
of  Uie  late  Mrs.  Belknap  was  born  hi  the  autumn  of  ld70 ;  died  daring  the  summer  of  It^l. 

By  Mr.  Bobbins. 

Q.  In  the  conversation  bad  with  the  present  Mrs.  Belknap  at  the  funeral  of  her  sister,  in 
December,  1870,  or  in  any  other  conversation  had  with  her  or  any  other  person  at  any  time, 
was  it  the  understanding  that  the  money  you  were  to  pay,  and  were  paying,  was  to  i>e  the 
money  of  Mrs.  Belknap,  the  present  wife  of  the  Secretary  of  War  T — A.  It  was  not 

The  foregoing  deposition  and  statement,  made  under  oath,  having  been  carefully  ret  i 
over  in  full  to  Mr.  Caleb  P.  Marsh,  the  witness,  in  the  presence  of  the  committee,  ani  he 
bsving  made  such  alterations  and  corrections  therein  as  he  deemed  Just,  assents  to  it  as  a 
correct  recoid  of  iiis  testimony,  and  attests  the  same  by  his  signature  hereto  attached. 

CALEB  P.  MARSH. 

Washington,  February  29,  1876. 

That  is  tlie  paper  that  I  read  iu  the  presence  of  the  Secretary  of  War. 

Q.  (By  Mr.  Manager  Lyndb.)  Mr.'Clyiuer,  was  the  contract  between 
John  S.  Evans  and  Caleb  P.  Marsh  read  by  yon  to  General  Belknap  at 
that  time  f — A.  It  is  my  impression  that  it  was  read.  I  am  not  positive, 
bat  it  is  my  impression  that  I  read  it  to  him.  Although  I  may  be  in 
error  aboat  it,  my  strong  impression  is  that  I  read  it  at  the  same  time, 
as  it  is  referred  to  in  the  testimony. 

By  Mr.  Oabpenteb  : 

Q.  Have  you  the  report  that  was  drawn  by  that  committee  here  T — A. 
It  is  here.    (Producing  a  paper.) 

The  President  pro  tempore.  Are  the  counsel  through  with  the  wit- 
ness! 

Mr.  Cabpentee.  We  will  put  no  questions  to  Mr.  Olymer  at  present. 
We  may  want  him  at  a  subsequent  stage  of  the  case  and  can  then  recall 
him. 

The  Witness.  I  will  merely  state  that  I  am  very  likely  to  leave  town 
to*morrow,  and  would  prefer  to  be  examined  to-day. 

Mr.  Black.  You  mean  that  you  want  to  go.    So  do  we. 

The  Witness.  I  do  not  think  you  can  hold  me  by  any  process.  I 
would  much  prefer,  if  you  have  any  further  examination,  to  go  on  with 
me  to-day,  for  I  am  anxious  to  leave  town.  I  believe  I  am  under  no 
process  and  would  not  be  compelled  to  remain  here. 

Mr.  Dawes.  We  do  not  hear  the  witness. 

The  Witness.  I  say,  Mr.  Senator,  that  I  am  very  anxious  to  leave 
town  to-morrow  and  that  I  should  prefer  being  examined  to-day  if  I  am 
to  be  subjected  to  any  further  examination. 

The  President  pro  tempore.  Is  there  any  arrangement  between  the 
counsel  t 

Mr.  Carpenter.  We  will  put  no  questions  to-night. 

The  Witness.  I  will  try  to  be  here  in  the  morning,  if  I  can. 

Mr.  Manager  MoMahon.  Mr.  President,  the  managers  upon  the  part 
of  the  House  of  Eepresentatives  are  now  through,  with  the  exception  of 
two  witnesses,  one  of  whom  will  probably  answer  their  purposes.    The 
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two  witnesses  ai'e  Evans  and  Fisher,  members  of  the  firm  of  Evans  & 
Co.  The  counsel  for  the  defendant  desire  to  have  the  testimony  of  Mr. 
Evans,  and  I  suppose  that  we  oau  enter  into  an  agreement  that  when  Mr. 
Evans  comes,  if  he  comes  in  the  progress  of  the  case,  he  may  be  called 
upon  behalf  of  the  Oovernment;  and  if  he  is  put  upon  the  stand  by  the  de- 
fense, that  he  may  be  cross-examined  or  examined  in  chief  as  to  all  the 
matters  that  are  in  this  case,  and  not  simply  confined  to  matters  that 
may  be  put  to  him  on  the  examination-in-chief.  I  understand  that  Mr. 
Evans  is  upon  the  road,  but  that  the  roads  are  broken  up  by  the  'heavy 
freshets  which  we  have  had  in  the  West  and  he  may  be  delayed.  Mr. 
Fisher  has  telegraphed  that  he  is  unable  to  come  on  account  of  sickness. 
1  state  these  facts  in  order  to  put  the  Senate  in  possession  of  all  the  in- 
formation we  have. 

Mr.  FEELiNaHUYSEN.  I  move  that  the  Senate  sitting  as  a  court  ad- 
journ. 

Mr.  Caepenteb.  I  ask  the  Senator  to  withdraw  that  motion  one  mo- 
ment 

Mr.  Feelinghui'sen.  I  withdraw  it. 

Mr.  Caepenteb.  We  can  do  nothing,  Senators,  on  the  part  of  the 
defense  until  we  have  Mr.  Evans.  We  Shall  call  very  few  witnesses, 
perhaps  two  or  three,  or  four  possibly.  Mr.  Evans,  however,  is  our 
most  important  witness,  in  our  present  opinion.  We  want  him  first, 
and  I  shall  object  in  this  case  to  the  Government  having  any  right  to 
re-open  the  case  after  they  rest  it.  If  they  can  show  any  reason  for  an 
adjournment  of  two  or  three  days  to  get  the  witness,  the^  must  do  it 
now,  and  get  their  testimony  and  put  it  in.  When  they  close,  we  want 
to  know  that  they  have  closed.  We  can  do  nothing  until  the  testimony 
of  Mr.  Evans  is  obtained. 

Mr.  Manager  MgMahon.  It  seems  to  me,  Mr.  President,  that  that  is 
a  very  peculiar  statement  The  counsel  is  willing  to  compel  us  to  go  on 
now  without  Evans ;  but  he  insists  that  the  court  shall  wait  for  him  to 
get  Evans.  If  we  cannot  go  on  with  Evans  at  this  stage  of  the  case,  I 
do  not  see  why  we  should  not  be  allowed  to  examine  him  at  a  subsequent 
stage. 

Mr.  Caepenteb.  Will  the  manager  allow  an  interruption  ! 

Mr.  Manager  McMahon.  Certainly. 

Mr.  Caepenteb.  The  manager  entirely  misunderstood  me.  I  said  we 
should  insist  upon  their  closing  their  case  before  we  entered  upon  the 
defense.  If  they  can  make  a  showing  for  the  purpose  of  getting  delay 
in  the  absence  of  Mr.  Evans,  that  should  be  proper  and  save  the  o[)eniDg 
of  the  case;  but  we  insist  that  they  shall  close  their  case  before  we 
begin.  I  then  said,  looking  to  the  fact,  that  they  might  uot  take  that 
delay,  that  I  should  call  Mr.  Evans. 

Mr.  Manager  MgMahon.  We  do  not  a^k  any  continuation  of  this  case 
on  account  of  Mr.  Evans's  absence.  I  think  it  is  perfectly  fair  that  if 
he  comes  in  the  mean  time  while  the  case  is  pending  we  shall  have  the 
right  to  examine  him  as  well  upon  the  matters  you  put  to  him  as  upon 
those  matters  that  are  within  our  knowledge.     * 

Mr.  Manager  Laphan.  Or,  if  they  do  not  call  him,  that  we  shall  have 
the  right  to  call  him. 

Mr.  Thubman.  I  should  like  to  know  when  this  witness  is  expected. 
If  neither  party  can  proceed  without  him  and  he  is  not  expected  to- 
morrow, it  is  idle  ceremony  for  the  court  to  meet  tomorrow. 

Mr.  Manager  McMahon.  I  do  not  mean  to  say  that  we  cannot  pro- 
ceed without  him. 

Mr.  Thueman.  The  defense  say  they  cannot. 
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Mr.  Black,  (to  Mr.  Manager  McMahon.)  You  mean  to  say  that  you 
cannot  close  withoat  bim! 

Mr.  Manager  McMahon.  If  he  is  to  be  in  the  case,  we  want  to  get 
the  whole  truth  out  of  him  ;  all  he  knows. 

Mr.  Thubman.  When  is  he  expected  ?    That  is  the  question. 

Mr.  Manager  McMahon.  I  would  suggest,  Mr.  President,  that  the 
Sergeant-at-Arms  has  a  dispatch  probably,  which,  if  he  will  hand  to 
the  Secretary  and  let  him  read,  will  give  some  information. 

Mr..CABP£NTEB.  I  should  say,  since  consulting  my  colleagues,  that 
^e  shall  probably  call  a  larger  number  of  witnesses  than  I  have  named, 
but  it  will  be  to  a  single  point,  to  be  disposed  of  in  five  or  ten  minutes ; 
80  that  our  testimony  will  tiike  but  a  very  short  time,  although  there 
may  be  more  witnesses. 

Mr.  Batabd.  I  should  like  to  ask  a  question. 

Mr.  Anthony.  I  should  like  to  ask  counsel  for  the  defense — 

Mi*.  Oglesbt.  You  cannot  without  putting  it  in  writing. 

Mr.  Anthony.  I  think  I  shall  be  allowed  to  do  it. 

Mr.  Conkling.  Ton  cannot  do  it,  then,  under  the  rule. 

Mr.  Anthony.  I  wish  to  know,  if  I  can  ask  counsel  for  the  defense, 
if  they  have  any  objection  to  examining  any  witnesses  other  than  Mr. 
Evans  now  t 

Mr.  Oglesby.  I  shall  object  unless  the  question  is  in  writing. 

3Ir.  Bayabd.  I  wish  my  question  read. 

The  Pbesidbnt  pro  tempore.  The  question  proposed  by  the  Senator 
from  Delaware  will  be  reported. 

The  Chief  Clerk  read  as  follows : 

Will  the  managers  or  the  counsel  for  the  defense  inform  the  court 
where  the  witness  Evans  was  at  last  accounts,  and  what  is  the  purport 
of  their  latest  communication  from  himt 

Mr.  Cabpenteb.  The  Sergeant-at-Arms  can  answer  that. 

Mr.  Manager  McMahon.  I  ask  the  Secretary  to  read  the  dispatch. 

The  Chief  Clerk  read  as  follows : 

ITelegram.  ] 

Evans  has  left  Sill.  Must  be  en  route  to  Washington.  Fearful  freshet  in  the  Territory* 
I  will  be  at  Washington  Wednesdar  morning. 

J.  I.  FI8HEB. 

Mr.  Thubman.  What  is  the  date  of  the  dispatch ! 

The  Chief  Clebk.  Jnly  10. 

Mr.  Thubman.  Where  is  it  from  ! 

The  Chief  Clebk.  From  Saint  Louis. 

Mr.  Anthony.  I  rise  to  a  point  of  order.  I  ask  if  the  question  which 
I  proposed  totheconnsel,havingthen  been  somewhat  irregularly  brought 
before  the  Senate,  is  not  now  competent  to  be  answered  by  them  t  It  is 
whether  they  cannot  examine  their  witnesses  other  than  Evans  nowt 

Mr.  Cabpenteb.  '<  Can  we  not  examine  them "  is  a  very  indefinite 
phrase.  We  could  call  some  witnesses,  but  we  want  to  put  in  our  de- 
fense understandingly^  We  want  the  testimony  of  Evans. first.  He 
was  on  the  first  list  of  witnesses  we  furnished  to  the  Senate  to  be  sub- 
poenaed, and  he  was  in  the  first  order  of  the  Senate  to  subpcena  on  our 
behalf;  and  we  want  to  examine  him  first.  The  other  testimony  will  be 
Tery  brief.  If  we  were  to  go  on  now,  an  adjournment  would  still  have 
to  take  place  because  he  cannot  get  here  for  a  cUy  or  two.  It  would  be 
far  more  satisfactory  to  as  to  put  in  our  testimony  with  Evans  ahead. 

Mr.  Edmunds.  Mr.  President,  I  wish  to  ask  the  counsel  a  question. 
I  submit  it  in  writing. 
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The  President  pro  tempore.  The  Senator  from  Vermont  proposes  an 
inquiry,  ^hich  will  be  reported. 

The  Chief  Clerk  read  as  follows : 

Will  the  counsel  state  what  they  propose  to  prove  by  Evans  f 

Mr.  Carpenter.  We  will  not,  Mr.  President,  because  we  do  not, 
think  it  would  be  right  to  our  client. 

The  President  pro  tempore.  Has  the  Senator  from  New  Jersey  with- 
drawn his  motion  t 

Mr.  Frelinghxjysen.  1  now  renew  it. 

The  President  pro  tempore.  The  Senator  from  New  Jersey  moves 
that  the  Senate  sitting  in  trial  do  now  adjourn. 

The  motion  was  agreed  to  ;  and  (at  four  o'clock  and  fifty  minutes  p'. 
m.)  the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned. 


Wednesday,  July  12, 1876. 

The  President  pro  tempore  having  announced  the  arrival  of  the 
hour  fixed,  the  legislative  and  executive  business  was  suspended  and 
the  Senate  proceeded  to  the  consideration  of  the  ai:ticles  of  impeach- 
ment exhibited  by  the  House  of  Representatives  against  William  W. 
Belknap. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  President  pro  tempore.  The  House  of  Representatives  will  be 
notified  as  usual. 

Messrs.  McMahon,  Jenks,  Lapham,  and  Hoar,  of  the  managers  ou  the 
part  of  the  House  of  Representatives,  appeared  and  were  conducted  to 
the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter. 

The  Secretary  proceeded  to  read  the  journal  of  the  preceedings  of  the 
Senate  sitting  yesterday  for  the  trial  of  the  impeachment  of  William 
W.  Belknap. 

Mr.  Haryey.  I  move  that  the  further  reading  of  the  journal  be  dis- 
pensed with. 

The  motion  was  agreed  to. 

The  President  pro  tempore.  The  Senate  is  ready  to  proceed  with  the 
trial. 

JonN  J.  Fisher  sworn  and  examined. 

By  Mr.  Manager  McMahon  : 

Question.  Where  do  you  now  reside  t — Answer.  In  Saint  Loai8. 

Q.  Were  you  a  member  of  the  firm  of  John  S.  Evans  &  Co.f— A.  Yes, 
sir. 

Q.  When  was  that  firm  organized  or  formed!— A.   In  1868, 1  think. 

Q.  Were  yon  in  partnership  in  the  business  at  Fort  Sill !— A.  Yes, 
sir. 

Q.  In  what  business  f — A.  Merchandising. 

Q.  Who  held  the  appointment  of  post-trader  at  Fort  Sill  under  the 
new  law  t — A.  John  S.  Evans.  - 

Q.  How  long  had  Mr.  Evans  been  at  Fort  Sill  prior  to  t^e  passage  ^^ 
the  law  under  which  post-traders  were  appointed  under  that  name  J— 
V  A.  He  commenced  business  at  Fort  Sill  when  it  was  organized,  when 
the  fort  was  established. 
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Q.  Were  you  in  partnership  with  him  prior  to  1870 1 — A.  Yes,  sir. 
Q.  Abont  how  mach  had  yon  invested  there  in  goods,  baildings,  &c., 
at  the  time  the  law  was  passed  t — A.  We  generalTv  carried  a  stock  of 
goods  of  from  $30,000  to  $40,000,  and,  when  we  had  Indian  goods  there, 
sometimes  $80,000,  including  all. 

Q.  Abont  how  much  altogether  T — A.  With  Indian  goods  and  mili- 
tary goods,  abont  $80,000.  Sometimes  it  nsed  to  rnn  down  as  low  as 
£20,000.    It  depended  on  the  trade  and  the  season  of  the  year. 

Q.  What  efforts  did  Mr.  Evans  make  to  get  a  recommendation  of  any- 
body for  the  appointment  of  pos^trader  at  Fort  Sill  t — A.  He  got  up  a 
petition  and  the  officers  signed  it. 
Q.  Do  you  know  that  fact  personally  ! — A.  Yes,  sir. 
Q.  After  Mr.  Evans  was  appointed,  state  whether  your  firm  paid 
any  money  to  anybody  on  account  of  the  appointment. — A.  Yes,  sir; 
we  paid  money. 
Q^  To  whom  T— A.  It  was  transmitted  to  Caleb  Marsh. 
Q.  How  much  was  paid  him  by  the  yearf — A.  At  first  $12,000. 
Q.  How  was  it  payable  t — A.  I  do  not  remember  now ;  but  I  think 
six  months  in  advance.    It  may  have  been  three  months  in  advance.    I 
do  not  remember  now,  but  it  was  in  advance;  and  I  think  it  was  quar- 
terly in  advance.  ^ 

Q.  State  whether  the  money  was  regularly  remitted  to  him,  so  far  as 
yoQ  know. — A.  It  was  remitted. 

Q.  State  whether  the  amount  was  clianged. — A.  The  amount  was 
changed,  I  think,  in  1872,  to  $6,000. 

Q.  Who  made  the  arrangement  with  Mr.  Marsh  to  change  the  amount 
from  $12,000  to  $6,000 1— A.  I  was  present  in  ^ew  York  when  it  was 
,  changed. 

Q.  Have  you  any  data  as  to,  or  any  recollection  of,  the  time  of  the 

year,  what  season  or  month  t — ^A.  It  was  in  the  spring  of  1872, 1  think. 

Q.  Can  you  tell  us  what  month  t — A.  I  cannot  say  what  month. 

Q.  State  whether,  abont  that  time,  any  publication  had  been  made 

in  any  of  the  newspapers  calling  attention  to  the  arrangement. — A. 

There  waa  a  publication  prior  to  it  in  the  New  York  papers. 

Q.  Did  you  ever  call  the  attention  of  the  Secretary  of  War  to  it  your- 
self?— A.  No,  sir. 

Q.  Do  yon  remember  which  New  York  paper  contained  the  publica- 
tion t — ^A*  I  do  not  remember.  I  was  in  New  York  at  the  time  and  read 
it  myself.    I  think  I  saw  it  in  the  Tribune. 

Q.  After  the  amount  was  reduced  from  $12,000  to  $6,000,  state  whether 
the  $6,000  was  paid  regularly ;  and,  if  so,  in  what  amounts  and  at  what 
periods. — ^A.  I  think  it  was  paid  six  months  in  advance,  $3,000  at  a 
time.    That  is  my  recollection. 

Q.  How  long  did  yon  continue  to  pay  that  money  I — A.  We  paid 
until  the  15th  of  April,  1876.    That  is,  I  think  the  last  payment  was  in 
October,  and  that  ran  to  April,  1876. 
Q.  Have  you  a  letter  from  Mr.  Marsh  with  yon  T — A.  No,  sir. 
Q.  Who  has  possession  of  that  letter  t — A.  Mr.  Olymer's  committee 
has  it 

Q.  Did  you  leave  the  original  with  the  committee  f — A.  I  did.  I  gave 
my  papers  to  them. 

Q.  State  why  this  money  was  paid  to  Mr.  Marsh  regularly,  $12,000  a 
year,  and  subsequently  $6,000. — A.  When  Mr.  Evans  returned  to  Fort 

Sill  he  told  me 

Mr.  Manager  MgMahon.  You  need  not  give  the  conversation  but  the 
reason  why  you,  as  a  member  of  the  firm,  forwarded  the  money. — A. 
For  the  position. 
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Q.  To  retaiu  tbe  position  ? — ^A.  Yes;  that  was  my  aoderstaDding. 

Q.  Did  the  Secretary  of  War  ever  address  you  any  commanication  in 
regard  to  this  matter  t — A.  Never. 
'  Q.  Did  he  address  any  communication  to  the  firm  with  your  knowl- 
edge f    Have  you  any  knowledge  of  any  such  communication  ? — A.  No, 
sir. 

Q.  State,  in  this  connection,  what  information  you  have  of  Mr.  Evans, 
where  he  is,  whether  he  is  coming. 

Mr.  Gabpenteb.  What  is  the  object  of  that  f 

Mr.  Manager  MoMahon.  Simply  for  information.  I  have  not  any 
object  in  it.    I  will  not  ask  it  if  you  do  not  want  it. 

The  Peesidbnt  pro  tempore.  Do  counsel  object  ? 

Mr.  Carpenter.  I  do  not  object ;  but  I  do  not  see  what  the  manager 
wants  to  prove  about  the  whereabouts  of  a  man  who  is  not  here. 

Mr.  Manager  MoMahon.  I  want  to  see  if  he  is  coming. 

The  Witness.  He  is  en  route. 

Q.  (By  Mr.  Manager  MoMahon.)  From  what  point  did  you  hear  of 
him  last  f — A.  He  left  Fort  Sill  to  come  by  the  way  of  Fort  Beno,  and 
the  freshets  have  been  terrible  there ;  he  certainly  must  be  en  route. 

Q.  How  long  will  it  take  him  to  get  here  now  t — A.  I  cannot  say 
where  he  is.    If  I  knew  where  he  was  I  could  tell.     • 

Q.  How  long  does  it  take  to  come  from  Fort  Sill  here  if  the  road  is 
entirely  open  ! — A.  About  seven  days  from  Fort  Sill. 

Q.  Is  there  railroad  communication  to  Fort  Beno  t — A.  No,  sir. 

Q.  Is  he  impeded  by  floods  beyond  Beno  Y — A.  Yes,  sir.  I  think  he 
is  between  Fort  Sill  and  the  railroad  by  the  way  of  Beno. 

Q.  What  day  did  he  leave  Fort  Sill  1 — A.  I  do  not  know. 

Q.  Have  you  any  telegram  from  him  f — A.  No,  sir ;  I  have  not.     I  * 
have  a  telegram  from  the  book-keeper  that  he  left  several  days  ago. 

Gross-examined  by  Mr.  Cabpentee  : 

Q.  Do  you  know  Mr.  E.  H.  Durfeet— A.  Yes,  sir;  I  think  I  know 
him. 

Q.  Was  he  formerly  a  partner  of  Mr.  Evans? — A.  No ;  I  do  not  think 
he  ever  was. 

Q.  Was  he  interested  with  him  in  business  t — A.  No ;  he  never  was. 

Q.  They  never  carried  on  business  together  f — A.  I  think  not. 

Q.  Was  it  contemplated  at  any  time  to  your  knowledge  by  Mr.  Evans 
to  form  a  partnership  with  Mr.  Durfee? — A.  I  think  it  was  spoken  of  at . 
one  time. 

Q.  For  the  purpose  of  carrying  on  business  at  Fort  Sill  ? — A.  I  think 
so,  for  a  short  time.    That  is  my  remembrance. 

Q.  You  say  that  you  paid  that  money,  you  supposed,  to  keep  your 
place ;  did  you  not  know  that  Mr.  Evans  had  made  a  contract  in  writ- 
ing with  Mr.  Marsh  upon  that  subject? — A.  I  read  the  contract;  yes, 
sir. 

Q.  Then  yon  paid  the  money  under  that  contract  f — A«  Yes,  sir. 

Q.  That  is  all  that  you  know  about  it ! — A.  That  is  all  I  know  about  it. 

By  Mr.  Manager  MoMahon  : 

Q.  Mr.  Fisher,  have  you  any  knowledge  to  whom  communications 
would  be  addressed  by  the  firm  when  they  desired  favors  or  made  ap- 
plications to  the  Secretary  of  War ;  through  whom  would  the  applica- 
tions be  sent  f — A.  I  think  on  several  occasions  we  wrote  directly  to 
Mr.  Marsh. 
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By  Mr.  Carpenter: 

Q.  Do  you  know  that  fact  of  your  own  knowledge  ?— A.  1  do  not  know 
that  I  do  know  that  personally. 

Q.  Then  I  would  not  answer  it. — A.  That  is  my  impression ;  that  is 
all.    I  do  not  know  it  personally. 

By  Mr.  Manager  McMahon  : 

Q.  What  other  post-traders  were  there  at  Fort  Sill  at  the  time  of  the 
passage  of  the  law  of  July,  1870,  and  at  the  time  when  the  order  came 
to  remove  all  other  i>ost-traders  from  the  iK>st  f — A.  Mr.  Dnrfee  and 
John  G.  Dent. 

Q.  Two  different  establishments  besides  your  own  f — A.  Yes.  sir. 

Mr.  Carpenter.  Before  calling  another  witness  I  wish  to  call  the 
managers'  attention  to  the  fact,  as  it  appears  by  the  Record,  that  a  let- 
ter from  Mr.  Marsh,  which  was  an  exhibit  in  his  testimony  before  the 
House  committee,  is  not  printed  in  the  Eecord.  I  suppose  that  is  con- 
sidered in  evidence. 

Mr.  Manager  MgMahon.  Which  letter? 

Mr.  Carpenter.  The  letter  printed  in  the  House  committee's  report. 
It  is  referred  to  in  the  testimony,  and  is  really  a  part  of  it;  but  does  not 
appear  in  the  Record. 

Mr.  Manager  Hoar.  It  is  the  letter  which  he  drew  up  at  Tomlinson's 
request. 

Mr.  Manager  MoMahon.  We  have  no  objection  to  its  going  in,  but  it 
was  really  not  a  part  of  his  testimony. 

Mr.  Carpenter.  Marsh  refers  to  it  in  his  testimony. 

Mr.  Manager  McMahon.  We  agree  that  the  printed  copy  in  the  re- 
port may  be  printed  in  the  Record  as  a  part  of  these  proceedings. 

The  PRB8IDBNT.  pro  tempore.  The  letter  will  be  now  read,  if  there  be 
no  objection. 

Mr.  Manager  MgMahon.  We  do  not  care  about  its  being  read. 

The  President  j>ro  tempore.  If  the  parties  agree  to  that  understand- 
ing, the  letter  will  not  be  read. 

Mr.  Carpenter.  Let  us  have  the  letter  read,  because  that  is  as  im- 
portant as  anything.  The  Secretary  will  please  read  the  printed  letter 
txom  the  House  committee's  report. 

The  Chief  Clerk  read  as  follows : 

New  York,  February  2^,  1876. 
To  the  honorable  the  ConrmitteA  on  Expenditures  in  the  War  Department: 

Dear  Sirs  :  I  dniy  receiTed  your  telegram  of  March  21,  sominoiiing  me  to  appear  before 
jon,  and  answered  that  I  would  do  80 ;  but  my  wife  haa  since  become  bo  ill  as  to  make  it 
almost  impossible  for  me  to  leave  her  for  any  time,  and  I  to-daj  send  you  a  telegram  to  this 
effect,  ana  will  also  give  a  statement  of  my  connection  with  the  post-tradership  at  Fort  Sill, 
which  will,  I  trust,  avoid  the  necessity  of  my  leaving  home.  I  will,  however,  come  aa  soon 
as  I  can,  or  will  be  happy  to  see  any  one  of  all  of  ue  committee  at  my  house  in  this  city. 

At  the  time  I  applied  for  the  position  of  post-trader  at  Fort  Sill,  I  presumed  4hat  I  could 
famish  recommendations  that  would  secure  me  the  appointment  whicn  was  afterward  prom- 
ised me.  After  this,  I  saw  Mr.  Evans  in  Washington,  and  made  an  arrangement  with  him, 
in  consequence  of  which  I  withdrew  in  his  favor  and  he  received  the  appointment 

This  arrangement  was  made  without  the  advice  or  consent  of  the  Secretary  of  War, 
neither  did  he  have  any  knowledge  of  such  an  arrangement  firom  me,  or  any  one  else,  so  far 
as  I  know,  nor  was  he  interested  in  any  such  arrangement,  or  the  fruits  of  any  arrangement 
between  us. 

There  never  has  been,  nor  is  there  now,  any  contract,  agreement,  or  arrangement  between 
the  Secretary  of  War  and  myself  in  regard  to  these  matters. 
I  am,  very  sincerely,  your  obedient  servant, 

C.  P.  MARSH. 

Mr.  Manager  MoMahon.  The  understanding  is,  of  coarse,  that  that 
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Q.  To  retain  the  position  ? — A.  Yes ;  that  was  my  understanding. 

Q.  Did  the  Secretary  of  War  ever  address  you  any  communication  in 
regard  to  this  matter  ? — A.  Never. 
'  Q.  Did  he  address  any  communication  to  the  firm  with  your  knowl- 
edge f    Have  you  any  knowledge  of  any  such  communication  f — A.  No, 
sir. 

Q.  State,  in  this  connection,  what  information  you  have  of  Mr.  Evans, 
where  he  is,  whether  he  is  coming. 

Mr.  Gabpenteb.  What  is  the  object  of  that  t 

Mr.  Manager  MgMahon.  Simply  for  information.  I  have  not  any 
object  in  it    I  will  not  ask  it  if  you  do  not  want  it. 

The  Peesident  pro  tempore.  Do  counsel  object  ? 

Mr.  Carpenter.  I  do  not  object ;  but  I  do  not  see  what  the  manager 
wants  to  prove  about  the  whereabouts  of  a  man  who  is  not  here. 

Mr.  Manager  McMahon.  I  want  to  see  if  he  is  coming. 

The  Witness.  He  is  en  route. 

Q.  (By  Mr.  Manager  MoMahon.)  From  what  point  did  you  hear  of 
him  last ! — A.  He  left  Fort  Sill  to  come  by  the  way  of  Fort  Eeno,  and 
the  fireshets  have  been  terrible  there ;  he  certainly  must  be  en  route, 

Q.  How  long  will  it  take  him  to  get  here  now  t — A.  I  cannot  say 
where  he  is.    If  I  knew  where  he  was  I  could  tell.     • 

Q.  How  long  does  it  take  to  come  from  Fort  Sill  here  if  the  road  is 
entirely  open  1 — A.  About  seven  days  flpom  Fort  Sill. 

Q.  Is  there  railroad  communication  to  Fort  Beno  f — A.  No,  sir. 

Q.  Is  he  impeded  by  floods  beyond  Beno  t — A.  Yes,  sir.  I  think  he 
is  between  Fort  Sill  and  the  railroad  by  the  way  of  Beno. 

Q.  What  day  did  he  leave  Fort  Sill  f — A.  I  do  not  know. 

Q.  Have  you  any  telegram  from  him  f — A.  No,  sir ;  I  have  not.  I 
have  a  telegram  from  the  book-keeper  that  he  left  several  days  ago. 

Cross-examined  by  Mr.  Carpenter  : 

Q.  Do  yon  know  Mr.  E.  H.  Durfeel— A.  Yes,  sir;  1  think  I  know 
him. 

Q.  Was  he  formerly  a  partner  of  Mr.  Evans? — A.  No ;  I  do  not  think 
he  ever  was. 

Q.  Was  he  interested  with  him  in  business  1 — A.  No ;  he  never  was. 

Q.  They  never  carried  on  business  togettier  f — A.  I  think  not 

Q.  Was  it  contemplated  at  any  time  to  your  knowledge  by  Mr.  Evans 
to  form  a  partnership  with  Mr.  Durfee  ! — A.  I  think  it  was  spoken  of  at 
one  time. 

Q.  For  the  pnrpose  of  carrying  on  business  at  Fort  Sill  ? — A.  I  think 
so,  for  a  short  time.    That  is  my  remembrance. 

Q.  You  say  that  you  paid  that  money,  you  supposed,  to  keep  yoor 
place ;  did  you  not  know  that  Mr.  Evans  had  made  a  contract  in  w^i^ 
ing  with  Mr.  Marsh  upon  that  subject? — ^A.  I  read  the  contract;  yes, 
sir. 

Q.  Then  yon  paid  the  money  under  that  contract  t — A.  Yes,  sir. 

Q.  That  is  all  that  you  know  about  it ! — A.  That  is  all  I  know  about  it 

By  Mr.  Manager  MgMahon  : 
Q.  Mr.  Fisher,  have  you  any  knowledge  to  whom  communications 
would  be  addressed  by  the  firm  when  they  desired  favors  or  made  ap- 
plications to  the  Secretary  of  War ;  through  whom  would  the  applica- 
tions be  sent  f — A.  I  think  on  several  occasions  we  wrote  directly  to 
Mr.  Marsh. 
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By  Mr.  Gabpenteb: 

Q.  Do  yoa  know  that  fact  of  your  own  knowledge  ?— A.  1  do  not  know 
that  I  do  know  that  personally. 

Q.  Then  I  would  not  answer  it. — A.  That  is  my  impression ;  that  is 
all.    I  do  not  know  it  personally. 

By  Mr.  Manager  MgMahon  : 

Q.  What  other  post-tmders  were  there  at  Fort  Sill  at  the  time  of  the 
passage  of  the  law  of  July,  1870,  and  at  the  time  when  the  order  came 
to  remove  all  other  i>08t-trader8  from  the  iK>st  f — A.  Mr.  Durfee  and 
John  G.  Dent. 

Q.  Two  different  establishments  besides  yoar  ownf — A.  Yes.  sir. 

Mr.  Cabfentsb.  Before  calling  another  witness  I  wish  to  call  the 
managers'  attention  to  the  fact,  as  it  appears  by  the  Becord,  that  a  let- 
ter from  Mr.  Marsh,  which  was  an  exhibit  in  his  testimony  before  the 
House  committee,  is  not  printed  in  the  Eecord.  I  suppose  that  is  con- 
sidered in  evidence. 

Mr.  Manager  MgMahon.  Which  letter? 

Mr.  Oabpsntbb.  The  letter  printed  in  the  House  committee's  report. 
It  is  referred  to  in  the  testimony,  and  is  really  a  part  of  it;  but  does  not 
appear  in  the  Record. 

Mr.  Manager  Hoab.  It  is  the  letter  which  he  drew  up  at  Tomlinson's 
request. 

Mr.  Manager  MoMahon.  We  have  no  objection  to  its  going  in,  but  it 
was  really  not  a  part  of  his  testimony. 

Mr.  Gabpenteb.  Marsh  refers  to  it  in  his  testimony. 

Mr.  Manager  McMahon.  We  agree  that  the  printed  copy  in  the  re- 
port  may  be  printed  in  the  Becord  as  a  part  of  these  proceedings. 

The  Pbbsedbnt.  pro  tempore.  The  letter  will  be  now  read,  if  there  be 
no  objection. 

Mr.  Manager  MgMahon.  We  do  not  care  about  its  being  read. 

The  Pbesldent  i^ro  tempore.  If  the  parties  agree  to  that  understand- 
ing, the  letter  will  not  be  read. 

Mr.  Gabpenteb.  Let  us  have  the  letter  read,  because  that  is  as  im- 
portant aa  anything.  The  Secretary  will  please  read  the  printed  letter 
irom  the  House  committee's  report. 

The  Ghief  Glerk  read  as  follows : 

New  York.  Feintary  25,  1876. 
To  the  honorable  the  Cononitte%  on  Ezpenditnrei  in  the  War  Department: 

Dear  Sirs  :  I  dnly  receiTed  your  teleg^ram  of  March  21,  sammoii{ng^  me  to  appear  before 
yoa,  and  answered  that  I  wonld  do  so ;  but  my  wife  has  since  become  so  ill  as  to  make  it 
almost  impossible  for  me  to  leaye  her  for  any  time,  and  I  to-daj  send  yon  a  telegpram  to  this 
effect,  ana  will  also  give  a  statement  of  my  connection  with  the  post-tradership  at  Fort  Bill, 
which  will,  I  trust,  avoid  the  necessitj  of  my  leavinflr  home.  I  will,  however,  come  aa  soon 
as  I  can,  or  will  be  happy  to  see  any  one  of  all  of  tne  committee  at  my  house  in  this  city. 

At  the  time  I  appliea  for  the  position  of  post-trader  at  Fort  Sill,  I  presumed  .that  I  could 
fiinush  recommendations  that  would  secure  me  the  appointment  whicn  was  afterward  prom- 
ised me.  After  this,  I  saw  Mr.  Evans  in  Washington,  and  made  an  arrangement  with  him, 
in  conseqnence  of  which  I  withdrew  in  his  favor  and  he  received  the  appointment 

This  arrangement  was  made  without  the  advice  or  consent  of  the  Secretary  of  War, 
neither  did  he  have  any  knowledge  of  such  an  arrangement  firom  me,  or  any  one  else,  so  far 
IS  I  know,  nor  was  he  interested  in  any  such  arrangement,  or  the  fruits  of  any  arrangement 
between  us. 

There  never  has  been,  nor  is  there  now,  any  contract,  ag^reement,  or  arrangement  between 
the  Secretary  of  War  and  myself  in  regard  to  these  matters. 
I  am,  very  sincerely,  your  obedient  servant, 

C.  P.  MARSH. 

Mr.  Manager  McMahon.  The  uoderstaDding  is,  of  course,  that  that 
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Q.  Upon  question  and  answer  I — A.  On  questioD  and  answer. 

Cross-examined  by  Mr.  Carpenter  : 

Q.  Mr,  Clymer,  how  long  was  your  committee  engaged  in  investigat- 
ing the  affairs  of  the  War  Department? — A.  I  think  the  committees 
were  announced  prior  to  the  recess  in  December,  the  19th  or  20th ;  I  do 
not  have  a  precise  recollection  of  the  dates.  I  returned  here  early  in 
January.  I  can  state  when  the  committee  was  organized  from  the  rec- 
ords of  the  committee.  [Examining  papers.]  The  Committee  on  Ex- 
penditures in  the  War  Department  met  as  a  committee  first,  as  I  perceive 
by  the  minutes,  on  February  2, 1876. 

Q.  This  last  February  t— A.  Last  February.  I  will  state  further  that 
during  the  month  of  January,  without  the  committee  baying  been  organ- 
ized at  all,  as  its  chairman  numberless  things  were  sent  to  me  with  regard 
to  the  War  Department  which  I  chose  to  look  at  myself,  without  troub- 
ling the  committee;  but  the  2d  of  February  was  the  date  when  the  com- 
mittee organized  and  when  we  fixed  our  days  of  meeting. 

Q.  From  that  time  on  how  much  of  the  time  has  been  devoted  to  the 
investigation  of  the  affairs  of  the  War  Department  t — A.  I  see  by  the 
minutes  that  we  seem  to  have  held  our  meetings  regularly  irom  time  to 
time.  I  can  scarcely  answer  your  question  definitely  as  to  how  much 
time  we  occupied. 

Q.  Of  course  not  exactly,  but  you  can  approximate  it! — A.  I  do  not 
know  whether  I  understand  precisely  the  scope  of  the  question. 

Q.  How  long  has  the  committee  been  engaged  in  investigating  the 
affairs  of  the  War  Department  t 

Mr.  Manager  MgMahon.  I  only  want  to  understand  how  far  this  is  to 
go.  If  any  inference  is  to  be  drawn  from  any  investigation  held  there 
that  there  is  nothing  else  in  this  matter  but  what  has  been  charged,  we 
shall  claim  to  put  in  the  testimony  which  has  been  taken,  which  we  shall 
certainly  claim  throws  a  good  deal  of  lighten  other  transactions  and  on 
this.    We  have  carefully  excluded  them  up  to  this  point. 

Mr.  Carpenter.  I  am  very  much  surprised  to  hear  an  honorable 
manager  charged  with  conducting  this  prosecution  against  us  state  that 
he  has  a  large  amount  of  testimony  bearing  upon  this  transaction  which 
he  has  withheld. 

Mr.  Manager  McMahon.  I  say  it  would  throw  light  on  this  transac- 
tion— testimony  as  to  other  post-traderships. 

Mr.  Carpenter.  In  other  words,  the  object  of  the  manager  is  to  leave 
this  transaction  as  much  in  the  dark  as  can  be  done  possibly. 

Mr.  Manager  McMahon.  No,  I  think  the  reverse. 

The  PREsroENT  pro  tempore.  Does  the  counsel  yield  to  the  manager! 

Mr.  Carpenter.  The  statement  I  understand  is  that  the  manager  has 
a  large  amount  of  testimony  which  would  throw  light  on  this  transaction, 
and  he  has  withheld  it  up  to  this  time.  Withholding  what  would  throw 
light  seems  to  me  to  be  throwing  darkness,  or  leaving  darkness  upon 
the  transaction.  My  logic  may  be  defective,  but  that  is  the  way  I 
reason.  The  question  put  at  present,  I  take  it,  is  proper,  and  the  man- 
agers cannot  object,  or  at  least  cannot  succeed  in  sustaining  an  objec- 
tion to  this  question,  for  fear  I  may  subsequently  put  a  question  which 
they  may  want  to  object  to. 

Mr.  Manager  McMahon.  The  logic  and  the  illustration  of  the  gentle- 
man are  both  at  fault.  We  might  hold  a  candle  in  this  room  and  it 
certainly  might  throw  some  light :  but  we  should  not  want  that  candle 
to  enable  us  to  see  what  was  before  us,  though  it  would  throw  light 
The  logic  is  bad.    We  have  undertaken  to  try  this  case  on  behalf  of  the 
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House  of  Represeotatives  as  lawyers,  coufluing  ourselves  to  the  issue, 
and  when  we  have  proof  which  we  shall  claim  in  the  close  of  this  case 
is  not  susceptible  even  of  being  broken  down,  we  do  not  care  to  raise 
side  issaes  by  showing  that  there  were  other  posts  at  which  doubtful 
transactions  took  place.  The  gentleman,  however,  proposes  to  go  so 
far  with  this  witness  as  to  say,  ^^Have  you  been  investigating  the  War 
Departments  from  which  he  proposes  to  draw  the  inference  that  he 
found  nothing  else  wrong.  We  do  not  propose  any  such  inference  to  be 
drawn  ander  any  circumstances  whatever. 

Mr.  Oabpbnteb.  Perhaps  I  may  shorten  the  objection  of  the  man- 
ager. The  defendant  proposes  to  the  board  of  managers  to  enter  into 
an  investigation  of  every  post-tradership  in  the  Unit^  States;  and  if 
the  manager  means  here  to  have  the  court  understand  that  there  is  any 
testimony  in  relation  to  any  transaction  as  to  another  post-tradership 
unfavorable  in  any  way  to  this  defendant,  we  demand  that  he  shall 
either  retract  the  statement  or  produce  the  proof. 

Mr.  Manager  MgMahon.  I  have  simply  this  to  say  in  reply,  <^  Suffi- 
cient unto  the  day  is  the  evil  thereof."  I  have  no  doubt  the  gentlemen 
on  the  other  side  would  like  to  turn  to  some  other  post-tradership  be- 
sides Fort  Sill;  but  we  propose  to  adhere  to  Fort  Sill.  Therefore  we  do 
not  propose  to  have  this  controversy  in  any  manner  diverted  to  other 
post-traderships  where  the  testimony  may  not  of  itself  be  as  conclusive 
in  the  particular  instance,  but  where  the  proof  in  regard  to  that  instance 
might  throw  a  ray  of  light  on  this  particular  transaction,  if  this  partic- 
ular transaction  needs  any  ray  of  light. 

Mr.  Carpentbb.  The  honorable  manager  has  done  precisely  in  this 
matter  what  Mr.  Burke  did  in  the  trial  of  Warren  Hastings,  for  which 
the  Hotise  of  Commons  censured  him.  They  had  confined  their  articles 
to  such  charges  as  they  wished  to  present  against  Governor  Hastings, 
and  an  oral  intimation  from  Mr.  Burke  of  other  crimes  committed  by 
Warren  Hastings  was  rebuked  in  the  House  of  Commons. 

Mr.  Manager  McMahon.  When  the  gentleman  proceeds  into  the 
House  of  Commons  of  the  United  States  and  I  have  their  rebuke,  I  shall 
be  happy  to  have  a  parallel  between  so  distinguished  a  man  as  Edmund 
Burke  and  myself.  In  the  mean  time  I  simply  remain  the  humble  indi- 
vidual that  I  am.  In  answer  I  assert  that  I  have  a  right,  when  the  gen- 
tleman undertakes  here  to  ask  a  part  of  the  truth  out  of  this  witness 
from  which  he  wants  to  draw  an  inference,  ^^Have  you  been  spending 
your  time  in  investigating  the  War  Department,"  to  say  that  we  do  not 
go  into  that;  and  yon  have  no  right  to  say  that  we  have  found  nothing 
more  because  we  would  have  put  it  in  evidence  if  we  had  found  it. 
That  is  my  warning  to  the  gentleman.  I  say  that  testimony  has  been 
submitted  to  us  from  which  we  have  the  right  and  this  court  would  have 
the  right  to  draw  a  conclusion,  but  it  would  have  involved  side  issues. 
1  say  because  it  does  involve  side  issues  I  object  to  it ;  and-  if  in  that 
particular  I  may  have  fallen  into  the  fault  of  that  distinguished  gentle- 
man, if  I  could  imitate  some  of  his  great  virtues  and  possess  some  of  his 
shining  qualities,  I  should  die  entirely  satisfied. 

The  President  pro  tempore.  The  managers  object  to  the  interroga- 
tory proposed.    Shall  the  interrogatory  be  admitted  t 

The  question  was  decided  in  the  affirmative. 

Q.  (By  Mr.  Cabpenteb.)  How  long  has  the  committee  been  engaged 
in  investigating  the  affairs  of  the  War  Department  f 

A.  We  entered  actively  upon  onr  investigation,  as  I  have  stated  be- 
fore, about  the  2d  of  f'ebroary,  and  we  have  conducted  our  investiga- 
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tious  with  reference  to  different  branches  of  the  same  subject  up  to 
within  the  last  week  or  two. 
Q.  Since  this  trial  commenced! — A.  Yes,  sir. 

Ee-examined  by  Mr.  Manager  MoMahon  : 

Q.  Had  your  committee  taken  any  other  testimony  except  Mr.  Marshes 
at  the  time  that  the  House  ordered  the  impeachment  of  Mr.  Belknap 
and  notified  the  Senate  to  that  effect  t 

Mr.  Oabpenteb.  What  is  the  materiality  of  thatt 

Mr.  Manager  MgMahon.  To  rebut  your  presumption.  If  your  ques- 
tion waa  competent,  mine  is. 

Mr.  Cabpenteb.  We  object  to  the  question. 

Mr.  Manager  McMahon.  We  must  insist  upon  the  question  being 
answered,  if  the  Senate  so  rule. 

Mr.  Gabpbnteb.  Mr.  President,  I  should  like  to  say  one  word.  In 
the  first  place,  it  would  be  utterly  impossible  for  this  witness  to  answer 
such  a  question.  The  House  of  Bepresentatives  has  various  means  of 
obtaining  information.  The  method  of  examination  conducted  by  a 
committee  is  only  one  of  many  sources  of  information  legitimately  open 
to  a  legislative  body. 

Several  Senators.  Let  the  question  be  read. 

The  question  was  read  by  tne  reporter. 

Mr.  Gabpbntbb.  What  is  the  object  of  that  question  t 

Mr.  Manager  MoMahon.  I  will  answer  by  asking  what  was  the  object 
of  asking  your  question  of  Mr.  Glymer  a  while  ago  t 

Mr.  Gabpenteb.  »That  is  past.  We  have  nothing  to  do  with  that 
now. 

Mr.  Manager  MoMahon.  My  object  is  the  same  as  yours,  to  rebut 
the  inference  you  propose  to  draw  fh>m  that. 

Mr.  Cabpentbe.  What  inference  did  I  propose  to  draw  t 

Mr.  Manager  MoMahon.  I  supposed  you  proposed  to  draw  the  in- 
ference that  this  committee  had  been  fishing  and  found  nothing  but 
Fort  Sill ;  and  therefore  that  everything  else  was  right  My  object  is 
to  show  that  when  the  House  fhuned  the  impeachment.  Fort  Sill  was  all 
that  was  up,  and  the  transaction  at  Fort  Sill  was  ordered  to  be  im- 
peached, and  that  this  court  have  nothing  to  do  with  anything  else  and 
can  draw  no  inference  from  anything  else  upon  the  principle  that  '^suf- 
ficient unto  the  day  is  the  evil  thereof.'^ 

Mr.GABPENTEB.  Thatpriucipleis very woU established;  butintberery 
articles  of  impeachment  which  the  House  of  Bepresentatives  filed  they 
have  reserved  the  right  to  file  additional  articles.  They  have,  as  Mr. 
Glymer  says,  searched  in  that  Department  from  the  2d  of  February  to 
since  this  trial  commenced,  and  they  have  the  right  reserved  to  file  ad- 
ditional articles.  It  seems  to  me  the  mana^  has  made  out  a  pretty 
good  case  against  his  own  proposition.  Having  the  right  to  reserve  new 
articles  and  having  searched  for  months  looking  through  the  Depart- 
ment from  one  end  to  the  other,  it  is  a  fair  presumption  they  have  not 
found  anything  else. 

Mr.  Manager  MoMahon.  Will  the  honorable  counsel  allow  me  to  ask 
him  a  question  before  he  sits  down  f 
Mr.  Gabpenteb.  I  will. 

Mr.  Manager  MoMahon.  I  ask  him  if  he  is  willing  to  let  that  question 
go  to  the  testimony  of  the  witness  and  the  testimony  that  has  been  pro- 
duced before  his  committee,  and  if  he  will  accept  the  challenge  whether 
nothing  else  has  been  found  in  the  War  Departni%nt,  whether  no  other 
post-traderships  have  been  found  out.  I  am  willing  to  take  the  whole 
testimony  on  that  question. 
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Mr.  Garpenteb.  The  propositioD  which  we  made  to  the  board  of  man- 
agers we  repeat  We  coDsent  to  yoar  opening  in  this  court  an  investi- 
gation of  every  post-tradership  in  the  United  States  for  the  purpose  of 
showing  anything  against  General  Belknap's  character  or  honor. 

Mr.  Manager  MoMahon.  I  want  to  ask  the  honorable  gentleman  an- 
other question.  He  puts  the  question  now  to  the  witness  about  the  ex- 
aminations made  by  his  committee.  His  proposition,  therefore,  is  to 
draw  from  this  matter  the  fact  that  there  is  nothing  else  because  we  have 
presented  no  additional  articles.  The  fair  way  to  settle  that  is  to  ask 
Mr.  Glymer,  ^^  Yon  have  been  on  the  search;  you  have  taken  testimony. 
What  is  that  testimony  t  Produce  it  here  in  court,''  if  any  inference  is 
to  be  drawn  from  something  that  this  Committee  on  Expenditures  in  the 
War  Department  did  subsequently  to  the  investigation  of  Fort  Sill,  and 
"  What  did  it  develop  !"  How  are  you  going  to  do  it,  except  by  letting 
Mr.  Clymer  state  or  produce  the  written  testimony  in  regard  to  all  the 
post-traderships,  north  and  south  t  I  understand  very  well  the  general 
idea  that  the  gentleman  would  have  liked  us  to  have  brought  in  addi- 
tional articles,  and  then  had  acontinuance  and  a  new  fight  on  that,  and 
so  run  along. 

Mr.  Carpenter.  We  shall  not  ask  any  continuance.  If  you  bring  in 
new  articles  we  shall  get  ready  as  fast  as  you  can  and  put  it  into  this 
case. 

Mr.  Manager  MoMahon.  We  are  simply  prepared  to  try  these  articles. 
I  say  to  the  gentleman  if  he  will  get  rid  of  the  Fort  Sill  matter  and  his 
client  be  disqualified  from  holding  office  on  that  transaction,  it  is  not 
worth  while  to  disqualify  him,  because  of  some  other  transaction^  for  all 
the  purposes  of  public  justice  will  be  entirely  subserved. 

The  President  pro  tempore.  The  question  will  be  read  by  the  re- 
porter. 

The  question  was  read,  as  follows : 

Q.  Had  your  committee  t  iken  any  other  testimonj,  except  Mr.  Marsb*8,  at  the  time  that 
the  Hoaee  ordered  the  impeachmeui  of  Mr.  Belknap  and  notified  the  Senate  to  that  effect? 

The  President  pro  tempore.  Shall  this  interrogatory  be  admitted  f 

The  question  being  put,  there  were  on  a  division — ayes  11,  noes  16  \ 
no  quorum  voting. 

Mr.  Manager  MoMahon.  Bather  than  lose  time,  we  will  waive  the 
question. 

Q.  (ByMr.GABPENTEB.)  I  should  like  to  ask  you,  Mr.  Clymer,  whether 
after  you  got  through  with  the  testimony  on  which  the  report  was  made 
to  the  House,  you  know  that  the  Judiciary  Committee  of  the  House  were 
of  opinion  that  it  did  not  amount  to  anything;  that  they  could  not  im- 
peach upon  that ;  and  whether  Mr.  Marsh  was  not  sent  for  and  brought 
back  here  and  re-examined  f — A.  I  do  not  know  that  fact. 

Mr.  Manager  MoMahon.  It  seems  to  me  that  is  putting  just  e:imctly 
what  was  ruled  out. 

The  Pbesident  pro  tempore.  If  objection  is  made,  the  Ohair  sustains 
it.    Are  counsel  through  with  the  witness  t 

Mr.  Oabpentbb.  Yes,  sir. 

The  Pbesident  jwo  tempore^  (to  Mr.  Manager  MoMahon.)  Call  your 
next  witness. 

Mr.  Manager  MoMahon.  We  desire  to  state  to  the  Senate  that  we  are 
through  with  our  case  in  chief  for  the  United  States,  with  this  exception : 
that  if  Mr.  Evans  arrives  in  the  usual  course  of  the  trial  of  this  case,  we 
desire  to  put  him  on  the  stand,  or  if  he  is  put  upon  the  stand  by  the  de* 
efnse  we  desire  permission  to  put  to  him  such  questions  as  would  bicom- 

50  B 
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petent  and  proper  if  he  were  examined  by  us  in  cbief ;  but  we  do  not 
ask  the  delay  of  this  case  one  hoar  for  the  arrival  of  Mr.  Evans.  On  the 
contrary,  we  ask  that  it  proceed. 

The  Peesident  pro  tempore.  Is  there  objection  to  this  privilege  of  ex- 
amination being  reserved  t 

Mr.  Cabpenteb.  We  shall  object  to  it,  of  course. 

Mr.  Fbelinghutsen.  Mr.  President^  I  do  not  think  it  is  necessary  to 
decide  that  question  now. 

The  Pbebident  pro  tempore.  The  managers  have  raised  the  question. 

Mr.  Fbelinghuysen.  It  was  very  proper  for  the  managers  to  make 
the  statement,  and  when  the  question  arises  the  court  will  determine  it 

The  Pbesident  pro  tempore.  The  defense  will  proceed,  the  case  being 
closed  on  the  part  of  the  managers. 

Mfljor-General  John  Pope  sworn  and  examined. 

By  Mr.  Cabpenteb  : 

Question.  Is  Fort  Sill  in  your  department  ? — ^Answer.  Fort  Sill  is  in 
my  department. 

Q.  Do  you  know  anything  about  permits  having  been  applied  for  by 
the  traders  at  Fort  Sill  to  sell  liquor! — A.  There  have  been  permits  ap- 
plied for  from  Fort  Sill  as  well  as  from  other  posts,  in  the  ordinary  course 
of  ofiQcial  business. 

Q.  State  what  is  the  ordinary  course  of  such  official  business. — A.  The 
applications  are  usually  made  by  the  officers  at  the  post  or  by  the  sol- 
diers at  the  post.  They  are  sent  through  the  proper  post  commander, 
and  by  him  transmitted  to  the  department  commander,  who  forwards 
them  to  the  War  Department  through  the  proper  military  channel  for 
the  permit  to  be  granted  or  refused. 

Q.  Do  you  know  any  instance,  while  General  Belknap  was  Secretary 
of  War,  in  which  he  overruled  recommendations  of  the  officers  through 
whose  hands  tiie  application  had  come  t 

Mr.  Manager  MoMahon.  It  seems  to  me,  Mr.  President,  that  the  rec- 
ord ought  to  settle  that  question.  Everything  goes  officially  through 
the  Departments,;and  the  action  of  the  Secretary  of  War  upon  it,  flavor- 
able  or  unfavorable,  ought  to  be  proved  by  the  record  and  not  by  the 
mere  recollection  of  a  witness  who  has  had  so  many  other  transactions. 

The  Pbebident  pro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate,  Shall  this  interrogatory  be  admitted  t 

The  question  was  decided  in  the  negative. 

The  Pbesident  pro  tempore.  The  objection  is  sustained. 

Q.  (By  Mr.  Gabpenteb.)  How  long  have  you  been  in  the  department 
that  you  are  in  at  present  t — A.  I  have  commanded  the  Department  of 
the  Missouri  since  1870. 

Q.  And  has  Fort  Sill  been  in  that  department  all  that  time  ? — A^  No, 
sir. 

Q.  What  part  of  the  time  has  it  been  ? — A.  It  was  in  the  department 
from  the  time  I  assumed  command  of  it  in  1870  up  to  1871,  in  the  autumn. 
From  that  time  to  1875  it  was  out  of  the  department,  and  was  retrans- 
ferred  in  1875  to  the  department. 

Q.  Do  you  recollect  any  applications  in  regard  to  licenses  for  selling 
liquor  at  Fort  Sill  while  General  Belknap  was  Secretary  of  War  I — A 
I  remember  an  application,  simply  because  I  had  occasion  to  look  it  up 
recently,  that  the  officers  at  Fort  Sill 

Mr.  Manager  McMahon.  We  object  to  this.  The  witness  himself  dis- 
closes the  fact  that  he  remembers  it  because  he  has  recently  seen  the 
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official  docnmcDts.    Now,  I  say  that  the  official  docameuts  mast  be  pro- 
duced. 

A.  The  official  documents  are  in  my  own  office. 

Mr.  Manager  McMahon.  Bat  we  want  the  official  documents.    That' 
is  the  point  we  make.    We  want  particularly  to  see  the  dates. 

The  PBEsmENT  pro  tempore.  The  Ghair  sostains  the  objection  under 
the  raling  of  the  Senate. 

Mr.  Gabpenteb.  I  should  like  to  know  exactly  what  is  sustained  and 
what  is  not.  The  witness  was  in  the  midst  of  an  answer,  and  the  man- 
ager makes  an  objection  which  I  do  not  comprehend,  and  the  court  sus- 
tains the  objection.  I  want  to  know  how  much  the  objection  covers. 
Does  the  Ghair  rule  that  we  cannot  prove  from  this  witness  that  he  in 
the  discbarge  of  his  duty  has  passed  upon  these  applications  coming 
from  Fort  Sill ! 

The  Pbesident  pro  tempore.  The  witness  stated  that  he  refreshed 
himself  from  the  record. 

Mr.  Carpenter.  Very  well ;  if  he  has  refreshed  himself  he  can  swear 
to  it 

The  Pbesident  pro  tempore.  The  manager  took  exception  that  the 
record  should  be  produced,  and  on  the  prior  ruling  of  the  Senate  the 
Chair  mled  that  the  objection  was  well  taken.  If  the  counsel  prefers, 
the  Ghair  will  submit  the  question  to  the  Senate. 

Q.  (By  Mr.  Gabpenteb.)  Do  you  know  anything  of  the  extension  of 
the  reservation  about  Fort  Sill,  and  when  it  took  place  t — A.  Fort  Sill 
was  a  post  established  at  the  time  I  took  command  of  the  department. 
My  predecessor  in  command,  General  Schofield,  was  Written  to  from  the 
War  Department,  I  think,  directing  him  to  take  some  steps  to  have  the 
reservation  extended  and  properly  surveyed 

Mr.  Manager  MoMahon.  I  am  obliged  again  to  say  that  all  these  are 
matters  of  record.  The  gentleman  has  a  client  who  understands  all 
about  getting  copies  of  them,  who  is  thoroughly  informed,  and  we  must 
certainly  object  to  having  oral  testimony  as  to  what  is  matter  of  record. 

The  Pbesident  pro  tempore.  The  managers  object  to  this  interrog- 
atory. 

Mr.  Mebrihon.  Let  it  be  reported. 

The  Pbesident  pro  tempore.  The  question  will  be  read. 

Mr.  Manager  MoMAnoN.  It  was  not  so  much  the  particular  question 
as  to  the  answer  which  he  was  going  on  to  give  that  we  objected. 

The  question  and  answer  as  fir  as  given  were  read  by  the  Official  Be- 
porter,  as  follows: 

Q.  Do  yon  know  anrthinfi^  of  the  extension  of  the  reservation  abont  Fort  Sill  and  when  it 
took  place  7 — A.  Fort  Sill  was  a  post  established  at  the  time  I  took  command  of  the  depart- 
ment. Mj  predecessor  in  command,  General  Schofield,  had  been  written  to  from  the  War 
Department,  I  think,  directing  him  to  take  some  steps  to  have  the  reservation  extended  and 
properlj  surveyed 

Mr.  Manager  Lapham.  I  desire  to  make  a  suggestion  here  by  way  of 
objection  to  this  whole  range  of  inquiry.  This  witness  has  stated  that 
from  1871  to  1875  Fort  Sill  was  not  in  hie  department ;  he  had  no  juris- 
diction  over  it.  Now  all  the  complaints  made  of  the  conduct  of  Evans 
as  introduced  in  the  proof  in  this  case  were  during  that  period  of  time, . 
when  the  witness  had  nothing  whatever  to  do  with  Fort  Sill,  no  knowl- 
edge in  respect  to  it,  no  jurisdiction  over  it. 

Mr.  Gabpenteb.  Still  he  might  know  something  about  it  if  he  had 
no  jurisdiction  over  it. 

Mr.  Manager  MgMahon.  Still  he  ought  not  te  be  asked  what  he 
knows  from  the  record.    The  record  ought  to  speak  on  these  questions. 
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Mr.  Gabpenteb.  I  wish  to  say  oae  word  to  the  court  at  tbis  point.  I 
stated  to  the  Senate  the  other  day  that  we  could  of  coarse  call  witnesses, 
but  that  our  case  could  not  be  put  in  properly  or  orderly  without  first 
having  the  testimony  of  Mr.  Evans.  The  testimony  we  now  want  is  in 
reference  to  testimony  which  we  shall  expect  to  procure  from  Mr.  Evans ; 
but  he  is  not  here,  and  of  course  it  does  not  now  appear  what  that  tes- 
timony will  be.  It  seems  to  me  that  in  a  case  of  this  importance,  where 
the  Senate  is  driven  with  other  work  so  that  no  time  is  lost,  this  case 
ought  to  be  postponed  for  two  or  three  days,  until  Mr.  Evans  can  get 
here.  But  if  that  cannot  be  done,  and  we  are  to  be  precluded  from  giv- 
ing the  testimony  which  Mr.  Evans  would  render  proper  and  competent, 
we  are  in  a  pretty  sad  condition  in  this  case. 

The  Pbesident  pro  tempore.  Tlie  Chair  will  submit  the  question. 
Shall  the  interrogatory  be  admitted  which  has  just  been  read  t 

Mr.  Manager  Hoab.  Mr.  President,  the  objection  is  not  to  the  inter- 
rogatory itself,  but  to  the  answer  stating  the  contents  of  a  certain  letter. 

The  Pbesident |>ro  tempore.  The  Chair  does  not  know  what  the  coun- 
sel may  put,  and  the  objection  is  confined  to  the  question.  The  reporter 
will  read  it  if  the  manager  will  allow. 

The  Official  Beporter  read  as  follows : 

Q.  Do  jovL  know  anrthiDgof  the  extension  of  the  reserration  ahout  Fort  Sill  and  when  it 
took  place  f — A.  Fort  Sill  was  a  post  established  at  the  time  I  took  command  of  the  depart- 
ment My  predecessor  in  command.  General  Schofield,  had  been  written  to  from  the  War 
Department,  J  think,  directing  him  to  take  some  steps  to  have  the  reserration  extended  and 
properly  surveyed 

Mr.  Manager  Hoab.  At  that  point  the  managers  interposed  the  objec- 
tion that  that  correspondence,  being  in  writing^  cannot  be  testified  to  by 
the  witness. 

The  President  pro  tempore.  Shall  this  line  of  interrogatory  be  pro- 
ceeded with  ?    The  Chair  will  submit  the  qnestion  to  the  Senate. 

The  question  was  decided  in  the  negative. 

The  President  pro  tempore.  The  objection  is  sustained. 

Mr.  Carpenter.  I  understand  that  the  President  has  not  only  over- 
ruled this  qnestion,  but  excluded  this  line  of  questions. 

The  President  pro  tempore.  That  is  the  vote  of  the  Senate. 

Mr.  Manager  MgMahon.  I  think  when  the  question  arises  the  court 
can  decide  it  of  course. 

Q.  (By  Mr.  Carpenter.)  General  Pope,  what  was  the  practice  prior 
to  the  war  in  regard  to  sutlers  living  at  their  posts  ? 

Mr.  Manager  McMahon.  We  object  to  that  question. 

The  President  pro  tempore.  The  managers  object  on  the  same  ground. 
The  Chair  sustains  the  objection. 

Mr.  Sherman.  That  is  not  the  same  nature  of  question. 

Mr.  Manager  MoMahon.  Our  objection  is  on  the  ground  that  it  is  en- 
tirely immaterial. 

Mr.  Carpenter.  Prior  to  March  26, 1872 ;  I  will  locate  the  qnestion 
in  that  way,  then. 

Mr.  Manager  McMahon.  Wc^do  notoflfer  any  objection  to  that 

Q.  fBy  Mr.  Carpenter.)  Then  answer  the  qnestion,  generaL  I  ask 
you  what  was  the  practice  in  the  Army,  so  far  as  you  know,  in  regard  to 
traders  or  sutlers  residing  at  their  posts  prior  to  the  order  made  by  Gen- 
eral Belknap  which  required  them  to  reside  at  their  posts  t— A.  I  do 
not  know  that  I  can  tell  you  what  the  practice  was.  My  general  im- 
pression is  that  the  sutlers  lived,  as  a  rule,  at  the  posts. 

Q.  Do  you  not  know  of  many  instances  where  thej'  did  not  T — A.  I 
have  known  of  such  instances.' 
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Q.  Was  there  any  regulation,  to  your  knowledge,  which  required 
them  to  reside  at  their  posts  prior  to  the  order  made  by  General  Bel- 
knap! 

Mr.  Manager  McMahon.  That  is  the  question  you  prevented  me  from 
asking  the  other  day.  The  statutes  and  regulations  must  si>eak  for 
themselves,  as  you  said. 

Mr.  Gabpenteb.  How  can  a  regulation  speak  for  itself  if  it  never  ex- 
isted! 

Mr.  Manager  McMahon.  I  beg  your  pardon ;  it  can  be  found  in  the 
books  issued  and  in  existence  at  that  time. 

Mr.  Cabpenteb.  If  it  never  existed  it  would  be  very  difficult  to  find 
it  in  a  book.  Mr.  President,  I  do  not  know  how  closely  the  mana- 
gers  

Mr.  Manager  MgMahon.  We  withdraw  the  objection  rather  than  con 
sume  time. 

Mr.  Cabpenteb.  I  trust  hereafter  that  when  the  managers  think  a 
question  is  perfectly  proper  they  will  not  make  more  than  two  or  three 
arguments  before  they  withdraw  their  objection. 

Mr.  Manager  MoMahok.  When  we  think  a  question  is  so  clearly  im- 
material that  an  objection  will  induce  counsel  to  withdraw  it  at  once, 
we  object.    We  have  been  in  the  same  position  ourselves. 

Mr.  Cabpenteb.  We  do  not  put  immaterial  questions.  (To  the  wit- 
ness.) You  say  you  know  of  several  instances  in  which  the  sutler  did 
not  reside  at  the  post. 

A.  I  can  recall  one  now.    I  do  not  know  that  I  can  recall  more. 

Q.  (By  Mr.  Cabpenteb.)  I  then  ask  you  if  you  know  of  any  regula- 
tion prior  to  the  order  issued  by  General  Belknap  on  the  25th  of  March, 
1872,  which  required  sutlers  or  post-traders  to  reside  at  their  posts  ! — 
A.  I  do  not. 

Mr.  Cabpenteb*  It  will  be  impossible  for  us  to  proceed  any  further 
with  General  Pope  nntil  Mr.  Evans  arrives. 

The  President  pro  tempore.  Is  the  counsel  throngh  with  the  wit- 
ness! 

Mr.  Cabpenteb.  General  Pope  is  very  anxious  to  get  away  from  here 
and  get  back  to  his  post,  and  we  are  willing  to  accommodate  in  every 
way  to  reach  that  result;  but  if  the  managers  are  to  pursue  the  present 
captious  course  of  objection  and  require  these  documents  to  be  pro- 
duced, they  have  got  to  be  looked  up  in  t^he  Department,  and  General 
Pope  will  have  to  stay  and  swear  in  view  of  them ;  and  after  Mr.  Evans 
arrives  we  shall  then  want  him  also  in  regard  to  two  or  three  points 
that  we  cannot  icqahe  of  now. 

Mr.  Manager  Hoab.  Will  the  learned  counsel  state  what  is  the  fact 
he  wishes  to  prove  by  General  Pope  ! 

Mr.  Cabpenteb.  I  cannot  fully,  because  I  do  not  know  myself  until 
we  have  the  testimony  of  Mr.  Evans.  What  I  have  spoken  of  now  are 
these  very  matters  that  were  covered  by  the  questions  that  yon  objected 
we  most  get  the  records  here  to  show.  General  Pope  knows  just  as 
much  about  the  matter  without  looking  throngh  forty  pages  as  he  will 
after  he  does  that;  but  still  the  Senate  has  sustained  the  objection;  and 
if  yon  insist  on  it  General  Pope  must  remain.    That  is  all. 

Mr.  Manager  MoMahon.  We  certainly  must  try  the  case  according 
to  the  rales  of  evidence.    We  want  to  see  the  records  themselves. 

Q.  (By  Mr.  Cabpenteb.)  I  ask  yon.  General  Pope,  how  long  have 
yon  known  General  Belknap! — A.  Since  about  1870. 

Q.  Yon  were  in  the  Army  all  the  time  that  Belknap  was  Secretary  of 
War,  were  you  not ! — ^A.  Yes,  sir. 
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Q.  Having  constant  official  relations  with  himt — A.  Yes,  sir. 

Q.  What,  in  your  opinion,  has  been  his  general  condact  as  Secretary 
of  War!  I  mean  the  character  of  his  administration  of  that  office. — 
A.  So  far  as  I  know,  so  far  as  all  the  official  relations  of  the  War  De- 
partment with  the  commands  which  I  exercised  were  concerned,  I  have 
no  reason  to  think  that  they  were  otherwise  than  honorable,  upright, 
and  attentive  to  all  the  duties  of  the  office. 

Mr.  Carpenter.  That  is  all  at  present. 

Mr.  Manager  McMahon.  That  is  all,  General  Pope. 

Mr.  Carpenter.  I  ask  now  to  have  this  part  of  a  letter  from  General 
Sheridan  read  which  I  send  to  the  desk. 

The  Chief  Clerk  read  as  follows : 

Chicago,  March  29,  1872. 

My  Dear  General  Belknap:  I  bave  examined  the  circular  on  the  subject  of  post- 
traders  and  think  very  well  of  it.  So  far  as  the  troops  are  concerned  it  is  espedall  j  fair 
and  just. 

It  is  possible  that  post-traders  may  five  you  some  annoyance  by  appeals  arising  from  the 
action  of  councils  of  administration,  but  probably  more  from  the  action  of  commanding^ 
officers.  There  are  so  many  men  in  this  world  whose  hair  is  always  lying  in  the  wrong 
direction,  and  who  when  invested  with  the  slightest  authority  must  make  !t  felt,  that  I  fear 
the  post-traders  will  be  sending  you  many  appeals. 

Mr.  Carpenter.  This  is  part  of  a  letter  of  General  Sheridan  admit- 
ted by  stipnlation  without  the  rest  of  the  letter,  written  three  days  after 
the  circnlar  of  the  25th  of  March  was  issued. 

Mr.  Manager  MgMahon.  All  right. 

Mr.  Carpenter.  Now  I  call  attention^it  need  not  be  rewritten  or 
copied,  of  course — ^to  the  stipulation  on  page  158  of  the  impeachment 
record,  of  three  points  of  fact  admitted. 

Mr.  Manager  MoMahon.  Section  2  is  not  competent,  and  to  that  we 
have  reserved  the  objection.    That  is : 

II.  That  in  regard  to  all  the  applications  made  for  leave  to  sell  liquors  at  the  military 
posts  the  matter  was  referred  by  the  Secretary  of  War  to  him,  and  by  him  investigated  and 
reported  on,  and  his  report  in  all  cases  was  adopted  by  the  Secretary  of  War. 

On  this  we  make  the  point  that  the  record  must  speak  for  itself,  which 
is  the  question  already  made  and  settled;  and  we  put  in  the  objection 
now  to  that  particular  matter. 

Egbert  Maofeeley  sworn  and  examined. 

By  Mr.  Carpenter  : 

If  Question.  How  long  have'  you  been  in  the  Army  t — Answer.  I  have 
been  in  the  Army  since  1850. 

Q.  In  what  parts  of  the  country  have  you  been  stationed  t — A.  I  have 
been  on  the  northern  frontier  at  Fort  Brady  two  years,  from  1850  to 
1852.  I  have  been  stationed  in  Oregon  and  California  from  1852  to  1860. 
Since  that  time  and  during  the  war  I  served  principally  in  the  South- 
west, in  Kentucky,  Tennessee,  and  Mississippi. 

Q.  Prior  to  the  25th  of  March,  1872,  was  there,  to  your  knowledge, 
any  regulation  in  the  Army  requiring  sutlers  or  post-traders  to  reside  at 
their  posts! — A.  No,  sir;  there  was  not. 

Q.  That  is  the  first  order  ever  made  on  the  subject,  so  far  as  yon 
know  f — A.  So  far  as  J  know. 

Q.  What  now  do  you  say  as  to  the  fact  of  sutlers  prior  to  that  order, 
years  ago,  residing  elsewhere  than  at  their  posts  t — A.  As  far  as  I  bave 
any  knowledge,  the  sutlers  were  not  required  to  reside  at  the  posts. 

Q.  Was  it  not  also  a  fact  that  they  frequently  did  not  t  The  question 
is  whether  in  different  instances  they  did,  in  fact,  reside  away  from  their 
posts  ?— A.  They  did  in  one  instance  that  I  know  of  certainly. 
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Q.  Where  was  tbat  T — A,  It  was  at  Fort  Brady. 

Q.  Wbo  was  the  sutler!  Do  you  recollect t — A.  Mr.  McKnight,  of 
Detroit ;  his  busiuess  was  conducted  by  his  clerk  during  the  two  years 
I  was  there. 

Q.  Do  you  not  know  of  similar  instances  in  California  and  Oregon  ? — 
A.  I  believe  there  were  similar  instances,  but  none  at  any  other  post 
that  I  was  stationed  at.  At  the  posts  where  i  was  stationed  in  Oregon 
the  sutler  happened  to  reside  at  all  those  posts  himself. 

Q.  Do  yon  remember  a  firm  by  the  name  of  Allen  and  somebody  in 
San  Francisco  who  were  sutlers  or  traders  at  several  difterent  posts  t — 
A.  Yes,  sir ;  Green,  Allen  &  Co. 

Q.  They  staid  at  San  Francisco,  did  they  not  f — A.  I  believe  they  did. 

Q.  Where  were  their  posts  f — A.  1  am  not  positive,  but  I  believe  they 
had  several  posts. 

Q.  At  different  places  ? — A.  At  different  places. 

Mr.  Manager  Jbnks.  Do  not  give  your  suppositions,  but  only  facts  if 
yon  know  them. 

The  Witness.  I  do  not  know  the  fact  from  my  own  knowledge,  but 
merely  from  hearsay. 

Q.  (By  Mr.  Cabpentee.)  What  is  your  position  at  present  in  the 
Army  t — A.  I  am  Commissary-General  of  Subsistence. 

Q.  Does  that  bring  you  into  frequent  official  relations  with  the  Secre- 
tary of  War  f — A.  It  does. 

Q.  How  long  have  yon  held  that  office  T — A.  I  was  appointed  Com- 
missary-Geneial  in  the  latter  part  of  April,  1875,  and  took  charge  of 
the  office  and  of  the  duties  about  the  10th  of  May,  1875. 

Q.  Now  I  will  ask  yon  the  same  qcfestion  I  have  asked  others :  From 
what  yon  know  of  General  Belknap  while  Secretary  of  War,  and  from 
official  intercourse  with  him,  what  do  you  say  of  the  general  manner  in 
which  he  performed  the  duties  of  that  office  ? — A.  As  far  as  I  have  any 
knowledge,  the  management  was  characterized  by  honesty  and  justice. 

Cross-examined  by  Mr.  Manager  MoMahon  : 

Q.  In  answering  my  question  speak  only  from  your  own  personal 
knowledge.  How  many  instances  do  you  know  in  which  the  post-trader 
or  sutler  did  not  reside  at  the  post  at  which  ^he  was  stationed  ? — A.  I 
only  know  one  instance  from  my  own  knowledge. 

Ee-examined  by  Mr.  Cabpentee: 

Q.  Bnt  there  was  no  regulation  requiring  any  of  them  to  reside  at  the 
postt — A.  Kone  to  my  knowledge. 

Q.  They  might  have  all*  lived  somewhere  else  if  they  pleased  ! — A. 
Tes,  sir. 

General  B.  D.  Townsend  recalled  and  examined. 

By  Mr.  Cabpentee  : 

Question.  On  page  137  of  the  Impeachment  Record,  counsel  who 
opened  thi§|  case  for  the  prosecution  referred  to  the  fact  that  when  Gen- 
eral Griersbn's  letter  was  received  it  was  sent,  with  a  letter  from  Marsh 
to  the  Secretary  of  War  applying  for  the  post,  up  to  the  Secretary.  Do 
yon  recollect  the  circumstance  of  that  letter  being  sent  t — Answer.  If  I 
had  General  Grierson's  letter  I  might  be  able  to  recall  it. 

Mr.  Manager  MoMahon.  I  think  yon  have  all  the  original  papers  ex- 
cept one  that  you  returned  to  ns  at  our  request. 

The  Witness.  I  left  them  with  the  stenographer  to  be  placed  in  the 
Becord. 

[The  papers  were  handed  to  the  witness.] 
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The  Witness.  [Selecting  the  letter  referred  to.]  General  Grierson, 
in  his  letter  of  February  28, 1872,  alludes  to  a  transaction  with  a  Mr. 
Marsh,  of  New  York.  In  the  indorsement  upon  that  letter,  in  these 
words,  "  War  Department,  A.  G.  O.,  March  11, 1872 ;  respectfully  for- 
warded to  the  Sec'y  of  War  with  application  of  O.  P.  Marsh  for  trader- 
ship  at  Fort  Sill ;  signed,  E.  D.  Townsend,  A.  G.,''  I  find  the  solution  of 
the  question.  It  is  the  habit  in  the  Adjutant-General.'s  Office,  in  sub- 
mitting a  paper  to  higher  authority  which  requires  action,  to  send  with 
it,  without  any  other  instructions,  such  papers  as  may  be  referred  to  in 
that  letter  or  may  bear  upon  it.  Such  was  the  case  in  the  present  in- 
stance. 

Q.  (By  Mr.  Carpenteb.)  The  sending  of  Marsh's  letter  was  your  o^n 
act  in  the  usual  course  of  doing  business  t — A.  Yes,  sir. 

Cross-examined  by  Mr.  Manager  McMahon  : 

Q.  Can  you  tell  which  letter  of  Mr.  Marsh  it  was  f  August  16, 1870, 
was  it  not  ? — A.  The  indorsement  designates  it  as  "Application  of  C.  P. 
Marsh  for  trailership  at  Fort  Sill."  There  is  but  one  such  application 
that  I  know  of  on  file. 

Q.  As  General  Grierson  called  attention  to  the  fact  that  Evans  was 
paying  money  to  Marsh,  yon  sent  up  Marsh's  application  because  tiiat 
threw  light  upon  that  charge? — A.  Merely  because  it  was  alluded  to. 

Q.  That  is  the  fact,  is  it  nott 

Mr.  Cabpenteb.  One  moment  We  do  not  want  the  Adjutant-Gen- 
eral of  the  Army  to  swear  to  the  effect  of  this  testimony.  He  says  that 
in  the  usual  course  of  bu^ine8.^on  the  receipt  of  the  Grierson  letter^  he 
•sent  up  Marsh's  application.    Tlfat  is  all  there  is  of  the  fact. 

Mr.  Manager  Lapham.  We  want  to  see  what  the  business  was. 

Mr.  Manager  MgMahon.  The  gentleman  has  asked  him  whether  be 
sent  it  up  in  the  usual  course  of  business.  We  propose  simply  to  ask 
him  in  cross-examination,  Bid  you  not  send  it  up  with  the  Grierson  let- 
ter because  Grierson's  letter  charged  that  Evans  was  paying  money  to 
Marsh,  and  you  sent  up  the  Marsh  application  for  the  purpose  of  inti- 
mating that  possibly  there  was  a  little  bargain  under  the  busht 

Mr.  Cabpenteb.  Do  you  really  propose  to  prove  that  by  General 
Townsend  t 

Mr.  Manager  McMahon.  To  try  to. 

Mr.  Cabpenteb.  Go  on  and  do  it. 

Mr.  Manager  McMahon.  Do  you  withdraw  the  objection  t 

Mr.  Cabpenteb.  Certainly  I  do. 

Q.  (By  Mr.  Manager  McMahon.)  Did  ydu  not  send  up  the  applica- 
tion of  Marsh  with  that  letter  of  General  Grierson  because  you  found  in 
Grierson's  letter  a  charge  that  Evans  was  paying  to  Marsh  812,000  a 
year!  Look  at  the  Grierson  letter  and  see. — A,  There  is  such  a  charge 
in  the  letter ;  but  that  was  not  the  specific  reason  which  induced  me  to 
send  the  letter  with  iU 

Q.  What  was  it  f — A.  Because  I  always  send  letters  which  bear  in 
any  way  upon  the  one  which  is  to  be  sub^nitted. 

Q.  How  did  that  bear  upon  the  one  that  was  submitted  except  in  the 
way  I  have  indicated  f— A.  Mr.  Marsh's  name  was  mentioned  in  it. 

Mr.  Cabpj:nteb.  One  moment.  The  two  letters  are  here.  They  will 
settle  the  question. 

Mr.  Manager  McMahon.  He  is  speaking  about  his  own  judgment  in 
regard  to  the  matter. 

Mr.  Cabpenteb.  He  has  stated  .what  was  his  motive  about  it  and 
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there  are  the  two  letters.    Now,  do  the  gentlemen  propose  to  ask  him 
how  one  bears  on  the  other  f 

Mr.  Manager  MoMahon.  We  are  satisfied.  The  argument  makes 
itself.    The  gentleman  is  right ;  the  question  is  withdrawn. 

Nelson  H.  Davis  sworn  and  examined. 

By  Mr.  C ABPENTEB : 

Question.  Are  you  an  officer  of  the  Army  ! — Answer.  Yes,  sir. 

Q.  What  position  do  you  hold  ! — A.  I  am  Inspector-General,  with  the 
rank  of  colonel,  United  States  Army. 

Q.  Did  you  ever  know  a  post-trader  by  the  name  of  B.  H.  Durfee  T — 
A.  I  knew  a  firm  of  traders  by  the  name  of  Durfee  &  Peck. 

Q.  B.  H.  Durfee  was  one  of  that  firm.  Where  were  they  T — A.  On 
the  Missouri  Biver. 

Q.  How  many  posts  did  they  have  ? — A.  Forts  Bice,  Stevenson,  and 
Sully,  I  believe. 

Q.  Did  they  not  also  have  Fort  Bufordf — A.  I  think  not  at  the  time 
I  knew  of  them. 

Q.  Were  yon  instructed  by  General  Belknap  as  Secretary  of  War 
at  any  time  to  investigate  into  the  standing  and  character  of  Durfee  & 
Peck! 

Mr.  Manager  McMahon.  We  object,  ^Ir.  President.  We  want  to 
know  first  whether  that  instruction  was  in  writing  or  whether  it  was 
verbal. 

Mr.  Carpenter.  I  ask  the  witness,  Did  you  investigate  it  f 

Mr.  Manager  MoMahon.  I  object  to  that.  Colonel,  before  you  goon^ 
we  want  to  know  whether  the  order  was  in  writing. 

Mr.  Carpenter.  I  waive  the  order  now,  and  tfek  did  he  investi- 
gate t 

Mr.  Manager  MoMahon,  We  object  to  that. 

Mr.  Carpenter.  The  question  is  whether  he  had  at  one  time  been 
directed  by  the  Secretary  of  War  to  investigate  into  the  standing  as 
business  men  of  Durfee  &  Peck. 

Mr.  Manager  Jbnks.  I  would  ask  the  learned  counsel  what  his  object 
is  in  introducing  this  testimony! 

Mr.  Carpenter.  It  has  been  insisted  upon  here  that  the  fact  that 
Mr.  Evans  was  not  appointed  in  the  first  place  upon  the  recommenda- 
tion of  the  officers  of  the  Army  was  because  General  Belknap  had  some 
corrupt  design  of  conferring  it  on  Marsh. 

Mr.  Edmunds.  Were  they  the  predecessors  of  the  trader  at  Fort 
Sill? 

Mr.  Carpenter.  Mr.  Durfee  was  Evans's  partner,  and  Mr.  Evans  in- 
formed the  Secretary  of  War  of  that  fact.  The  Secri^tary  of  War  had 
his  suspicion  that  Durfee  &  Peck  or  Durfee  himself  was  not  the  proper 
man  to  be  appointed,  and  we  propose  to  show  that  he  ordered  this  wit- 
ness to  proceed  there  and  inquire  into  the  matter;  that  he  did  inquire 
into  it,  not  at  that  particular  post,  but  as  to  these  men,  and  it  was  in 
consequence  of  that  that  Mr.  Evans,  who,  it  was  understood,  would  go 
into  company  with  Durfee  if  he  was  appointed,  was  not  at  that  time 
appointed.  Afterward  he  did  not  form  that  partnership,  and  he  was 
appointed  without  objection. 

Mr.  Manager  MoMahon.  Our  objection  is  that  it  is  all  matter  of  rec- 
ord ;  but  the  counsel  and  the  client  do  not  seem  to  understand  each 
other  about  this  matter,  and  we  cannot  expect  to  understand  it  unless 
we  see  the  record. 
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The  Pbesidbnt  pro  tempore.  The  managers  have  objected  to  this 
question.    Shall  it  be  admitted  ? 

The  question  was  decided  in  the  affirmative. 

Mr.  Cabpenteb.  Mr.  President,  I  want  now  to  renew  to  the  Senate 
the  statement  I  have  already  made  about  the  utter  irappssibility  of  pat- 
ting in  our  testimony  so  as  to  give  it  any  emphasis  or  force  without  hav- 
ing the  testimony  of  Mr.  Evans,  and  to  ask  this  court  to  adjoorD  some 
reasonable  time  for  Mr.  Evans  to  reach  here.    ^ 

Mr.  Manager  MgMahon.  Mr.  President,  we  shall  most  nndoabtedly 
resist  any  motion  for  a  continuance.  The  line  of  examination  that  the 
managers  had  pointed  out  for  themselves  was  that  Mr.  Evans  sboald  be 
called  first;  but  Mr.  Evans  was  not  here,  and  we  reconstructed  carcase 
and  tried  it  in  a  difierent  way ;  and  I  never  yet  knew  a  case  which  coald 
not  proceed  until  a  particular  witness  had  been  examined,  unless  the 
witnesses  who  were  to  come  after  that  man  whose  testimony  was  of  a 
hypothetical  character  and  to  whom  the  facts,  for  example,  in  a  medical 
case  or  a  matter  of  art,  had  to  be  submitted  for  their  opinion ;  and  of 
course  no  intelligent  hypothetical  case  could  be  put  until  the  facts  had 
been  put  in  evidence  upon  which  the  hypothetical  question  coald  be 
based. 

Now,  I  think  the  counsel  ought  to  state  something  about  what  they 
expect  to  prove  by  Mr.  Evans  in  regard  to  this  matter.  Possibly  we 
can  agree  to  the  proposition  they  may  want.  It  cannot  be  something 
so  mysterious  and  hidden  but  what  it  may  be  developed.  We  will  not 
interfere  with  Mr.  Evans  in  any  shape  or  form.  It  is  to  be  known  to 
this  court ;  why  can  it  not  be  made  known  now  as  the  basis  of  the  appli- 
cation t    There  is  entirely  too  much  mystery  about  it. 

Mr.  Edmunds.  \  wish  to  ask  the  counsel  the  following  question,  which 
I  send  to  the  Chair,  if,  as  I  understand,  he  applies  to  postpone  this  case 
on  account  of  the  absence  of  Evans 

Mr.  GoNKLiNG.  Before  that  question  is  put,  as  a  matter  of  order,  I 
want  to  understand  the  rule  under  which  any  Senator,  in  writing  or 
otherwise,  can  interrogate  counsel.  We  are  trying  to  observe  the  rales, 
and  I  ask  for  the  reading  of  Bule  18,  governing  impeachments. 

The  Pbesidbnt  pro  tempore.  The  Senator  from  New  York  calls  the 
attention  of  the  Chair  to  the  fact  that  the  rule  does  not  authorize  the 
questioning  of  counsel,  but  of  witnesses. 

Mr.  CoNKLiNa.  Then  I  object  to  it. 

The  President  pro  tempore.  The  rule  will  be  read. 

The  Chief  Clerk  read  as  follows : 

XVIII.  If  a  Senator  wishes  a  question  to  be  pat  to  a  witness,  or  to  offer  a  motion  or  order, 
(except  a  motion  to  adjourn,)  it  shall  be  reducea  to  writing  and  pat  by  the  presidio;  officer. 

Mr.  Edmunds.  I  ask  the  Chair  to  have  that  rule  again  read,  and  see 
whether  it  prohibits  asking  counsel  a  question.  Perhaps  I  did  not  hear 
it  quite. 

The  rule  was  again  read.  . 

Mr.  CoNKLiNa.  Now,  Mr.  President,  I  raise  a  point  of  order  and  a«K 
the  Chair  to  rule  upon  it,  the  question  whether,  apart  from  that  role, 
Senators  may  ask  such  questions  as  they  choose,  and,  if  so,  whether 
there  is  anything  which  requires  them  to  be  reduced  to  writing  f 

Mr.  Edmunds.  That  is  hypothetical.  I  ask  the  Chair  to  rule  on  nay 
question.  , 

Mr.  CoNKLiNa.  I  ask  the  Chair  to  rule  on  my  point  of  order.  1  ^ 
not  mean  to  object  to  the  Senator  from  Vermont  any  more  than  any  otn^ 
Senator  5  but  I  want  the  rules  observed,  that  I  may  know  what  they  ^^ 
in  common  with  the  other  members  of  the  body. 
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Mr.  Edmunds.  So  do  I. 

Mr.  Whyte.  I  ask  the  Chair  to  submit  that  question  to  the  Senate. 

The  President  pro  tempore.  The  Chair  will  state  that  administering 
the  rule  he  would  not  feel  authorized  to  permit  a  question  to  be  put  to 
the  counsel  or  .the  managers,  for  the  rule  provides  only  for  Senators  to 
question  witnesses,  and  not  counsel  or  managers  to  be  questioned  by 
them.  The  Chair  will,  however,  submit  the  question  to  the  Senate 
whether  Senators  shall  be  permitted  to  put  questions  to  the  counsel  or 
the  managers. 

Mr.  Edmunds.  Mr.  President,  I  rise  to  a  point  of  order.  That  is  not 
the  question  I  proposed.  I  wish  tbe  Chair  to  submit  whether  I  shall  be 
allowed  to  put  that  question  in  writing. 

The  President  jwo  tempore.  ThoChair  has  ruled  on  the  point  of  order 
raised  by  the  Senator  from  New  York. 

Mr.  CoNKLiNO,  What  is  the  ruling  of  the  Chair  ! 

The  President  pro  tempore.  The  Chair  holds  that  according  to  the 
rale  the  question  cannot  be  put. 

Mr.  Edmunds.  From  that  I  appeal. 

The  President  pro  tempore.  The  Senator  from  Vermont  appeals  from 
the  decision  of  the  Chair.  Shall  the  decision  of  the  Chair  stand  as  the 
judgment  of  the  Senate  t 

Mr.  CoNKLiNa.  Is  that  debatable,  Mr.  President  ? 

Tbe  President  pro  tempore.  Not  in  a  trial  session. 

Mr.  HAMLm.  It  is  in  order  to  have  the  rule  read,  is  it  not  ? 

The  President  pro  tempore.  The  Secretary  will  read  the  rule,  and  the 
Obair  will  put  the  question. 

The  Chief  Clerk  read  Rule  18. 

Mr.  Edmunds.  Now  I  ask  the  question  to  be  read  that  I  proposed  to 
ask  the  counsel,  so  that  the  Senate  may  see  whether  it  is  in  order  or 
not. 

The  President  pro  tempore.  The  question  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Are  not  the  counsel  bound  by  the  rules  of  practice  to  state,  or  show 
by  affidavit,  what  it  is  that  it  is  expected  that  the  absent  witness  will 
testify,  in  order  that  the  court  may  know  whether  the  evidence  will  be 
material  f 

The  President  pro  tempore.  The  Chair  will  ask  the  Senator  from  New 
York  to  state  his  point  of  order. 

Mr.  CoNKUNa.  We  are  proceeding  under  rules  established  for  the 
government  of  the  Senate  when  sitting  in  trials  of  impeachment.  One 
of  those  rules  prescribes  the  way  and  the  instance  in  which  members 
of  the  Senate  may  put  questions,  and  the  rule  confines  those  questions 
to  interrogatories  addressed  to  witnesses.  My  point  of  order  is  that  if, 
despite  that  rule,  proceeding  without  the  rule,  members  of  the  Senate 
may  do  this  in  writing,  they  may  do  it  orally;  in  shortf  that  the  rule 
amounts  to  nothing  unless  it  is  held  to  cover  the  ground  to  which  it 
applies ;  and,  if  it  does,  I  submit  that  we  ought  to  adhere  to  it,  and  that 
it  excludes  integrogatories,  particularly  I  should  say  of  this  kind,  being 
in  the  nature  of  argument  addressed  to  the  counsel  on  one  side  or  the 
other. 

The  President  pro  tempore.  The  Senator  from  New  York  has  stated 
the  point  of  order,  and  the  Chair  simply  holds)that  under  the  Bule  No. 
18,  and  which  is  the  only  one  bearing  ui)on  the  subject  and  upon  which 
he  rules,  the  Chair  sustains  the  point  of  order. 

Mr.  Edmunds.  From  that  I  appeal. 

The  President  pro  tempore.  From  that  the  Senator  from  Vermont 
appeals  to  the  Senate. 
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Mr.  Edmunds.  I  ask  for  tbe  yeas  and  nays  on  the  appeal. 

The  yeas  and  nays  were  ordered. 

The  President  pro  tempore.  The  qaestion  is,  Shall  the  decision  of  tbe 
Chair  stand  as  the  jadgment  of  the  Senate  f 

The  yeas  and  nays  being  taken,  resulted — yeas  18,  nays  21 5  as  fol- 
lows : 

Yeas — Messrs.  Bopy,  Booth,  Brucn,  Conklinff,  Cooper,  Crap^D,  Hamlin,  Howe,  Logan, 
McCreery,  MerrimoD,  Mitchell,  Oelesby,  Paddock,  Patterson,  Kandolpb,  Sherman,  a&d 
Wert— 18. 

Nays — Messrs.  Caperton,  Cockrell,  Davis,  Dawes,  Dennis,  Ed mnnds,  Gordon,  Hamilton, 
Harvey,  Kelly,  Keman,  Key,  Maxey,  Morrill,*  Norwood,  Robertson,  Sauh>bury,  Wallace, 
Whyte,  Withers,  and  Wright— 21. 

Not  Voting — Messrs.  Alcorn,  Allison,  Anthony,  Bamnm,  Bay«rd,  Bimtwell,  Bonuide, 
Cameron  of  Pennsylvania,  Cameron  of  Wisconsin,  Christiancy,  Clayton,  Conover,  Dorsey, 
Eaton,  Ferry.  Frelinghuysen,  Goldthwaite.  Hitchcock,  Ingalls,  Johnston,  Jones  of  Florida, 
Jones  of  Nevada,  McDonald,  McMillan,  Morton,  Bansom,  Sargent,  Sharon,  Spencer,  Stevea- 
son,Tharman  Wadleigh,  and  Windom— 33. 

The  Pbesident  pro  tempore.  The  decision  of  the  Chair  does  not  staud 
as  the  judgment  of  the  Senate.  The  Senator  from  Vermont  proposes  a 
qaestion  to  counsel,  which  will  be  read. 

Mr.  CoNKLiNG.  Is  it  now  in  order  for  me  to  ask  a  question  of  order  oi 
the  Chair  ? 

The  President  pro  tempore.  It  is. 

Mr.  CoNKLiNG.  If  it  is,  I  want  to  inquire  whether  the  questious  we 
address  hereafter  to  these  gentlemen  on  both  sides  must  be  in  writing. 
The  rule  does  not  apply  to  such  a  case;  and  I  should  like  to  know  bow 
to  govern  myself,  for  I  do  not  want  to  be  out  of  order. 

The  President  pro  tempore*  As  this  does  not  come  within  the  rule, 
in  the  jndgment  of  the  Chair,  he  would  hold  that  there  would  be  no  rule 
governing  it. 

Mr.  CoNKLiNO.  Then  we  can  ask  such  a  question  orally. 

Mr.  Edmunds.  That  is  a  hypothetical  decision  of  the  Chair  oa  which 
I  shall  want  to  be  heard  when  I  get  a  chance. 

The  President  pro  tempore.  The  inquiry  of  the  Senator  from  Ver- 
mont will  be  reported. 

The  Chief  Clerk  read  as  follows : 

Are  not  the  counsel  bound  by  the  rules  of  practice  to  state,  or  show 
by  affidavit,  what  it  is  that  it  is  expected  the  absent  witness  will  tes- 
tify, in  order  that  the  court  may  know  whether  the  evidence  will  be 
material  t 

Mr.  Oglesby.  Mr.  President,  I  ask  the  Chair  to  whom  that  interroga- 
tory is  addressed  ! 

The  President |?ro  tempore.  The  Chair  does  not  know  except  by  the 
language. 

Mr.  Edmunds.  When  I  sent  it  to  the  Chair  I  said  that  I  wished  to  ask 
the  counsel  t|^e  question  which  I  sent  up  in  writing. 

Mr.  Oglesby.  I  do  not  understand  from  that  which  counsel. 

Mr.  Edmunds.  Counsel  for  the  respondent.  There  are  managers  on 
one  side  and  counsel  on  the  other. 

Mr.  Oglesby.  But  the  managers  are  all  counsel.     • 

Mr.  Carpenter.  Mr.  President  and  Senators,  I  do  not  understanii 
that  we  are  bound  by  the  rules  of  practice — by  which  I  understand  tbe 
rules  of  practice  in  the  judicial  courts  in  cnminal  cases — to  state  or 
show  by  affidavit  what  we  expect  to  prove  by  our  witnesses  until  we  can 
have  them  called.    If  we  were  in  default  in  this  matter,  if  we  had  not 

*The  Senate  was  to-day  advised  of  the  resignation  of  Mr.  Morrill,  of  Maine,  so  that  the 
"Mr.  Morrill "  hereafier  mentioned  is  Mr.  Morrill,  of  Vermont. 
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sabpc&naed  ibis  witness  or  done  everjtbiog  in  oar  power  to  subpceaa 
him,  and  were  asking  an  indulgence  of  this  court  to  give  us  an  oppor- 
tanity  to  summon  the  witness  and  get  him  here,  having  been  in  default 
ourselves,  I  think  a  court  would  compel  us  to  say  what  we  expected  to 
prove  by  him  as  the  terms  and  conditions  on  which  they  would  grant  us 
a  favor.  We  are  not  asking  a  favor  here — I  use  that  language  with  no 
disrespect — we  are  demanding  a  right.  The  Constitution  says  we  shall 
have  our  witaesses ;  we  shall  have  compulsory  process  to  bring  them. 
We  have  done  everything  in  our  power  to  secure  that  end ;  we  have  ap- 
plied to  the  court;  we  have  furnished  the  list  of  witnesses;  the  court 
ordered  them  to  be  snbpcBuaed  by  the  Sergeant-at- Arms ;  we  have  no 
control  over  the  Sergeaot-at-Arms ;  we  have  done  everything  in  our 
power.  Now  upon  what  principle  should  we  be  compelled  to  disclose 
what  we  expect  to  prove  by  a  witness  and  see  whether  the  other  side 
will  admit  itf  No  lawyer  would  be  willing  to  try  a  case  in  that  way. 
The  impression  from  such  a  proceeding  would  be  that  the  side  which 
admitted  it  thought  it  amounted  to  nothing,  that  it  was  a  trifling  afifair, 
and  that  would  be  trying  a  case  very  unjustly  and  very  unfairly  in  any 
court  in  the  world,  if  we  had  been  in  default,  if  it  was  our  fault  that 
this  man  was  not  here,  that  might  be  the  rule ;  but  I  have  never,  an- 
swering so  far  as  my  own  practice  in  criminal  courts  goes,  known  a  de- 
fendant compelled  to  testify  what  he  expected  to  prove  by  his  witness 
on  an  application  for  a  first  continuance. 

The  rule  of  our  State  courts,  as  I  understand  it,  is  that  on  the  appli- 
cation for  a  second  continuance  the  affidavit  shall  show  what  is  expected 
to  be  proved  by  the  witnesses,  baton  an  application  for  a  first  continuance 
from  one  term  to  another  parties  are  never  required,  so  far  as  I  know, 
to  state  what  they  expect  to  prove  by  the  witness  upon  whose  absence 
tbey  ask  a  continuance.  In  the  late  criminal  trials  in  the  circuit  court 
before  Judge  Dmmmond^  the  whisky  cases,  as  they  are  usually  called, 
last  fall,  he  did  rule  that  in  applications  for  a  continuance  from  one  term 
to  another  the  parties  should  state  what  they  expected  to  prove  by  the 
witness.  I  do  not  know  of  any  other  instance  in  twenty-five  years^  prac- 
tice where  a  court  of  law  required  that  to  be  done  in  a  criminal  case  on 
an  application  for  a  first  continuance  from  one  term  over  to  another. 

Mr.  Manager  Hoab.  Mr.  President  and  Senators,  I  understand  the 
rule  and  practice  to  be  perfectly  well  settled  and  enforced  in  all  courts 
where  justice  is  administered  according  to  the  forms  and  practice  of  the 
common  law  that  a  party  in  a  civil  or  criminal  case  applying  either  for 
a  continuance  or  a  postponement  on  account  of  the  absence  of  a  witness 
must  show — 

First.  That  the  witness  has  been  duly  summoned: 

Second.  That  the  evidence  which  the  witness  would  give,  if  present,  is 
material  and  important  to  his  cause ;  and 

Third.  That  the  evidence  must  be  so  set  forth  that  the  opposite  party 
may,  if  he  choose,  elect  to  admit  that  the  witness,  if  present,  would  so 
testify ;  not  to  admit  the  fact,  but  that  the  witness,  if  present,  would  so 
testify ;  and  that  election  is  always  tendered  to  the  opposite  party. 

There  is  but  one  exception  to  the  universality  of  that  rule,  which  is, 
that  where  the  evidence  is  of  itself  of  a  character  which  the  witness  only 
could  state,  that  is  not  required  of  the  party,  as,  for  instance,  if  the 
question  were  of  the  construction  of  a  dam  which  had  been  taken  away, 
the  scientific  expert  under  whose  direction  that  structure  was  built 
would  be  the  only  person  who  could  describe  it,  and  it  would  be  impossible 
for  the  party  ordinarily  to  say  what  his  witness  would  testify  to  on  that 
subject  if  he  were  present ;  but  with  that  exception,  of  the  evidence  of 
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experts  where  it  is  of  snch  a  character  that  the  evidence  could  not  be 
anderstood  by  the  party  who  undertakes  to  set  it  forth,  the  rule  is  ani- 
versal. 

In  the  present  case  I  fully  concede  that  the  defendant's  counsel  onght 
to  stand  before  the  Senate  as  if  they  had  summoned  the  witness.  They 
applied  to  the  Senate  for  a  subpoena.  The  Senate  granted  the  order. 
The  Sergeant-at-Arms  did  not  execute  it  because,  as  he  nnderstood, 
there  had  been  a  subpoena  issued  already  and  served  at  the  instaoce  of 
the  other  party.  So  we  agree  that  the  defense  stands  here  in  all  respects 
having  used  all  diligence  to  obtain  the  presence  of  this  witness ;  but  the 
defendant  shows  no  reason  whatever  why  he  should  not  state  the  evi- 
dence which  Mr.  Evans  would  give  if  he  were  present  and  give  as  an 
opportunity  to  elect  to  consent  to  that  evidence.  In  fact  Mr.  Evans,  it 
appears,  has  been  twice  examined  very  fully  in  regard  to  this  whole 
transaction  before  two  different  committees  of  the  Hoose.  Jt  is  true 
that  there  was  nobody  present  at  that  examination  representing  the  de- 
fendant; and,  therefore,  certainly  it  is  true  that  the  defendant  cannot 
be  sure  that  the  facts  favorable  to  him  within  Evans's  knowledge  were 
brought  out  in  that  examination.  I  do  not  overlook  that.  I  make  that 
concession  also  as  fully  as  the  learned  counsel  could  desire.  Still,  dtber 
he  can  state  what  Mr.  Evans  would  testify  if  he  were  present,  and  bis 
reasons  for  believing  that  he  would  so  testify,  or  he  has  no  reason  to  be- 
lieve that  Evans's  testimony  would  be  valuable  to  him  if  he  were  here. 
He  cannot  escape,  as  it  seems  to  me,  that  dilemma.  Either  he  has  no 
reason  to  suppose  that  Mr.  Evans  would  be  more  important  to  him  than 
any  other  citizen  of  the  United  States  who  is  at  a  distance  of  a  thou- 
sand miles  from  this  place,  or  he  can  state  what  it  is  that  this  witoess 
knows  and  would  prove,  and  give  us  the  opportunity  to  make  our  elec- 
tion. 

I  conceive  thai  any  distinction  in  practice  which  has  grown  ap  in  State 
courts  between  a  first  continuance  from  term  to  term  and  a  second  con- 
tinuance from  term  to  term  has  nothing  whatever  to  do  with  this  mat- 
ter. This  is  not  a  court  having  terms.  It  is  a  court  which  expires  with 
its  first  and  only  term.  This  is  not  the  case  of  an  application  for  a  con- 
tinuance of  a  trial  made  before  trial.  It  is  a  case  where  the  trial  has 
begun  and  has  proceeded  with  the  fiiU  consent,  in  this  particnlv,  of 
both  parties.  The  evidence  is  fresh  in  the  minds  of  all  the  members  of 
the  court.  This,  therefore,  is  a  simple  application  for  the  postponement 
of  a  trial  which  is  already  far  advanced  toward  its  termination. 

My  associate  [Mr.  Manager  Jenks]  desires  me  to  state  the  case  of  the 
trial  of  Smith  and  Ogden  in  the  circuit  court  of  the  United  States,  where 
Judge  Paterson  establishes  the  rule  that  I  have  stated. 

Mr.  Oabpenteb.  Was  that  a  civil  caset 

Mr.  Manager  Hoab.  It  cannot  be  worth  while  to  cite  in  this  body  of 
lawyers  an  authority  in  favor  of  one  of  the  best  elementary  principles 
of  the  law. 

Mr.  Black.  What  is  the  elementary  principle  you  allude  to  f 

Mr.  Manager  Hoab.  The  rule  of  practice  in  regard  to  postponement 
on  the  application  of  a  party  because  of  the  absence  of  a  witness. 

Mr.  Blaib.  Mr.  President  and  Senators,  it  is  proposed,  I  suppose^ 
from  this  initiatory  proceeding  to  treat  this  as  an  application  for  a  con- 
tinuance. Everything  that  has  been  said  proceeds  upon  the  assumption 
that  we  have  applied  tor  a  continuance  of  this  case,  whereas  we  only  ask 
that  a  witness  who  has  been  duly  summoned,  who  ought  to  be  here  now, 
for  whose  absence  we  are  not  responsible,  should  be  allowed  a  reasona- 
ble time  to  make  his  appearance,  being  detained  by  freshets  or  some^ 
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other  caase  for  which  the  party  defendant  is  not  in  any  way  responsible. 
We  have  no  disposition  to  abuse  the  patience  of  this  body.  We  do  not 
expect  a  delay  beyond  the  time  when  the  Senate  will  be  in  session  in 
the  transaction  of  its  other  business.  We  do  not  expect  to  detain  this 
body  with  any  long  speeches.  We  have  evinced  no  disposition  what- 
ever at  any  time,  as  I  may  appeal  to  the  experience  of  every  gentleman 
who  hears  me,  to  abuse  the  patience  of  this  body  in  any  respect,  and, 
above  all,  not  to  try  any  sharp  practice  upon  this  body,  but  to  have  a 
fair  trial. 

I  utterly  protest  against  the  application  of  rules  derived  from  other 
proceedings  altogether  to  the  occasion  which  has  arisen  now,  which  is 
not  an  application  for  a  continuance.  We  only  ask  that  this  body  will 
wait  until  a  man  who  has  been  summoned  by  its  ordef  makes  his  appear- 
ance here  so  that  we  may  proceed  with  our  examination. 

While  I  am  up  I  will  say,  however,  that  my  learned  friend  on  the  other 
side  and  the  very  learned  gentleman  who  makes  this  proposition  are 
altogether  mistaken,  or  I  am,  in  regard  to  the  rules  of  practice  about 
what  terms  a  party  is  to  have  who  makes  his  application  for  a  continu- 
ance. The  gentleman  who  is  associated  with  me  has  said  that  on  appli- 
cation for  a  second  continuance  under  the  rules  of  the  State  in  which  I 
have  practiced  the  party  is  required  to  state  what  the  witness  is  expected 
to  prove.  The  practice  which  prevails  in  the  circuit  court  of  this  IMstrict 
and  in  Maryland,  as  my  learned  friend  who  represents  that  State  on  this 
floor  [Mr.  Whyte]  will  bear  me  out,  is  that  where  a  party  makes  an 
application  for  a  continuance  and  states  what  he  expects  to  prove  by 
the  witness,  that  proof  is  assumed  to  be  a  fact,  not  that  the  witness  has 
proved  it,  but  it  is  assumed  to  be  a  fact,  an  indisputable  fact,  according 
to  the  practice  prevailing  in  this  District,  and  in  Maryland,  ^om  which 
State  we  derive  the  practice  that  prevails  in  the  District.  So  that  if  the 
role  is  to  be  enfor^  here  and  the  analogy  is  to  be  taken  from  the 
practice  prevailing  in  this  District,  if  we  state  what  we  expect  to  prove 
by  this  witness  and  they  proceed  to  trial,  what  we  expect  to  prove  is 
assumed  to  be  an  undisputed  fact.  That  is  the  law  of  this  District 
and  the  practice  of  the  courts  of  the  United  States  in  the  District  of 
Columbia.  That  is  a  pecular  law.  It  does  not  prevail  in  the  other  courts 
with  which  I  am  familiar.  It  does  not  prevail  in  Missouri,  where  I 
practiced  a  great  many  years ;  but  it  is  a  law  of  this  District  and  of 
Maryland.  So,  then,  there  are  dififerences  in  respect  to  the  laws  of  the 
different  States.  There  is  no  uniform  law  on  this  subject.  There  is  no 
common  law  upon  this  subject  There  is  none  here  recognized  by  this 
body.  This  court  will  have  to  make  a  rule  for  itself,  and  especially  will 
it  have  to  make  a  rule  for  itself  in  a  proceeding  which  is  not  a  motion 
for  a  continuance,  but  a  motion  for  the  delay  of  this  trial  until  a  witness 
can  reach  here  who  has  been  duly  summoned. 

Mr.  Manager  Hoab.  I  desire  before  the  counsel  sits  down  to  ask  him 
a  question,  and  that  is,  if  he  knows  of  any  court  in  his  large  experience 
where  postponement  was  granted  on  account  of  the  absence  of  a  wit- 
ness without  satisfying  the  court  that  the  witness,  if  present,  would 
testify  to  something  material  to  the  interest  of  the  party  making  the 
application  f  Does  he  know  any  tribunal  on  earth  where  there  is  a  prac- 
tice of  postponing  a  case  without  doing  that  f 

Mr.  Blaib.  The  gentleman  knows  perfectly  well  that  when  cases  are 
called  fctr  trial  in  the  ordinary  courts  of  judicature  the  parties  are  asked 
whether  they  are  ready  for  trial ;  that  then  and  there  the  parties  an- 
nounce whether  they  are  ready  or  not,  and  that  motions  for  continuance 
are  made  and  settled  before  they  proceed  to  trial.    Here  there  has  been 
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no  occasion  of  that  kind.  We  have  been  reqaired  to  go  to  trial  on  this 
occasion,  without  any  ''ifs"  or  "ands"  about  it,  whether  we  were  ready 
or  not.  We  have  been  appointed  a  given  day  to  be  here.  We  have 
been  notified  that  our  witnesses  would  be  summoned,  and  we  have  had 
the  allowance  of  a  committee  of  this  body  to  summon  them.  We  pat 
their  names  in  the  hands  of  the  officer  to  summon  them.  He  has  satn* 
moned  them,  and  it  is  not  our  fault  that  this  witness  is  not  here.  The 
analogies  of  the  gentleman  break  dowa.  Oae  of  the  most  unjust  things 
in  this  world  is  to  apply  false  analogies.  It  is  the  most  misleading  of 
all  modes  of  reasoning. 

Mr.  Manager  HoAB.  I  understand  the  learned  gentleman's  answer  to 
be,  then,  in  substance,  that  he  does  not  know  of  any  such  tribunal. 

Mr.  Blaib.  That  may  be  the  gentleman's  conclusion.    I  state  openly 
and  fairly  what  I  mean  on  this  occasion,  and  it  is  for  this  body  to  deter- 
mine and  say  for  itself  whether  I  have  satisfied  them.    I  do  not  hope 
'  to  satisfy  my  learned  friend  on  the  other  side. 

Mr.  Black.  Will  the  gentleman  accept  an  answer  from  me  on  that 
subject! 

Mr.  Manager  Hoab.  Yes,  sir. 

Mr.  Blaoe:.  I  say  that  where  the  court  has  a  doubt  about  the  good 
faith  of  counsel  when  they  ask  for  a  continuance  of  a  cause,  the  conn- 
sel  are  always  bound  to  satisfy  the  court  that  that  doubt  is  not.  well 
founded. 

Mr.  Manager  Hoab.  If  the  learned  gentleman  will  permit  me,  it  does 
not  seem  to  me  to  be  a  question  of  good  faith  of  the  counsel ;  it  ia  a 
question  of  correctness.  The  counsel  may  suppose  that  certain  testi- 
mony would  be  competent  which  the  court  would  deem  entirely  incom- 
petent, if  the  witness  were  here.  It  is  not  a  question  of  good  faith ^  it 
is  a  question  of  fact  or  of  law. 

Mr.  Black.  No;  this  is  it:  where  a  witness  is  absent  whom  the  party 
was  desirous  to  examine  and  had  good  reason  to  believe  would  be  pres- 
ent, and  the  counsel  suddenly  finds  himself  in  a  situation  where  he 
cannot  proceed  any  further  in  the  cause  without  the  presence  of  that 
witness,  a  simple  statement  of  that  fact  to  the  court  is  always  sufficient 
to  require  that  the  court  shall  give  a  reasonable  continuance  until  the 
witness  can  be  brought,  unless  there  is  some  doubt  about  the  materiality 
of  the  witness.  If  the  court  has  any  reason  to  suppose  that  if  the  wit- 
ness were  here  he  would  not  be  material,  then  it  ought  not  to  grant  the 
continuance.  That  is  the  case  here.  If  anybody  doubts  the  truth  of 
what  Mr.  Carpenter  has  said,  that  we  really  cannot  get  on  well  without 
him,  then  the  mere  fact  that  he  is  a  material  witness,  that  he  is  absent, 
and  it  is  very  desirable  we  should  have  him  here  before  we  proceed  any 
further,  is  a  sufficient  reason  why  there  should  be  no  objection  made  at 
all.  When  we  are  called  upon  to  satisfy  the  court  of  the  materiality  of 
a  witness  it  is  not  a  proper  thing  for  a  court  or  anybody  else  to  insist 
upon  a  statement  of  the  specific  testimony  which  the  witness  would  give. 
It  is  a  very  great  hardship  upon  us  to  ask  it  of  us  at  this  time,  becaase, 
in  truth  and  in  fact,  we  cannot  state  it  with  the  sort  of  precision  that 
ought  to  be  given.  If  we  are  to  answer  the  question,  "  What  precisely 
do  you  want  to  prove  by  that  witness  f  we  say,  "  We  want  to  prove  the 
truth  by  him." 

Mr.  Davis.  We  cannot  hear  a  word  the  counsel  says,  on  this  side  of 
the  chamber.  • 

Mr.  Black.  I  was  trying  to  satisfy  the  honorable  managers  that  they 
ought  to  make  no  objection  to  what  we  are  asking  for  now,  namely,  a 
continuance  for  a  day,  or  such  length  of  time  as  will  enable  us  to  get 
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Mr.  Evans  here.  I  deny  atterly  the  rale  which  they  lay  down  with  so 
mach  emphasis  as  being  the  trae  and  only  rnle  applicable  to  sach  a  case, 
that  is,  that  when  a  party  iseanght  with  an  absent  witness  whom  he  had 
nsed  all  diligence  to  get  here,  and  who  he  had  good  reason  to  believe 
wonld  be  here,  it  is  either  fair  or  jnst  or  law  to  pnsh  him  forward  or 
make  him  show  the  specific  testimony  which  the  witness  wonld  give  if 
he  were  here,  unless  there  be  some  reason  to  doabt  the  good  faith  of  the 
application  or  the  materiality  of  the  witness,  supposing  him  to  be  here. 
The  managers  have  produced  a  book,  The  Trials  of  Smith  and  Ogden. 
There  the  counsel  for  the  accused  asked  for  the  continnance  of  the  cause 
nntil  they  should  be  able  to  get  certain  witnesses  from  Washington,  to 
which  it  was  objected  that  they  had  not  stated  what  specific  facts  the 
witnesses  would  prove  if  they  were  present  in  court.  Mr.  Golden,  of 
counsel  for  the  defense,  answered : 

That  is  not  the  law  as  we  have  hitherto  understood  it.  If  we  are  obliged  to  offer  ao  afH- 
davit,  we  conceire  it  to  be  sufficient,  in  the  first  instance,  to  declare  generally  that  the  wit- 
nmwBOB  are  materia!,  without  speeffying  the  particular  points  to  which  they  are  to  testify, 
and  that  without  them  our  client  cannot  safely  proceed  to  trial. 

To  which  the  answer  of  the  judge  was  this : 

Ton  must  offer  an  affidavit,  and  must  show  in  what  respect  the  wit- 
nesses are  material. 

Now,  mark  the  reason  upon  which  that  ruling  was  founded : 

The  facts  charged  in  the  indictment  took  place,  and  are  laid,  in  New  York ;  the  witnesses 
are  admitted  to  have  been  during  that  period  at  Washington.  The  presumption  is,  therefore, 
that  they  cannot  be  material,  and  this  presumption  must  be  removed  by  affidavit 

That  is  the  rnle.  If  we  were  asking  for  a  postponement  on  account 
cf  a  witness  who  manifestly  was  a  thousand  miles  off  at  the  time  the 
fact  which  we  wished  to  examine  him  upon  occurred,  that  would 
raise  such  a  presumption  against  us  that  the  court  would  very  properly 
call  npon  us  to  show  how  that  witness  could  be  a  material  witness. 
They  have  cited  this  book  as  a  precedent,  and,  so  far  as  I  have  read  it, 
it  is  a  sound  precedent  Let  them  follow  it  up.  What  happened  im- 
mediately after  that  f  The  counsel  in  that  case,  as  they  bore  a  con- 
science in  their  bosom,  forewent  the  advantage  that  they  got  by  this 
decision,  and  they  said,  "We  will  not  push  you  forward.''  They  just 
had  a  little  conference,  laid  theii"  heads  together,  and  said,  "  We  will  not 
ask  you  to  go  on  today.''    Now,  let  the  managers  go  and  do  likewise. 

Mr.  Manager  Jbnks.  Mr.  President,  if  the  learned  counsel  will  be  so 
good  as  to  come  and  lay  their  heads  with  ours  and  show  us  wherein  it 
is  necessary  that  John  8.  Evans  should  be  here,  before  they  prove  the 
good  character  of  their  client  as  an  officer,  it  is  possible  and  highly  prob- 
able, if  it  appears  to  us  to  conduce  to  the  ends  or  purposes  of  justice, 
that  we  shall  act  just  as  the  counsel  did  in  this  case.  But  the  inquiry 
here  tnrns  upon  what  is  the  law.  What  is  the  law  that  refers  to  this  in 
United  States  courts?  I  do  not  agree  fully  to  the  extentithat  my  hon- 
orable colleague  from  Massachusetts  [Mr.  Manager  Hoar]  has  stated, 
that  the  law  is  always  uniform  that  the  applying  party  must  state  and 
swear  what  the  materiality  is  specifically,  because  so  far  as  my  experi- 
ence in  United  States  courts  goes  it  would  be  something  like  this :  The 
United  States  judges  in  any  particular  district  are  very  largely  iu- 
flaenced  by  the  decisions  and  laws  of  the  State  in  which  they  are  sitting. 
What  might  be  accepted  in  one  district  very  often  is  not  accepted  in  an- 
other as  a  ground  for  continuance.  Therefore  the  practice  is  not  uni- 
form, as  I  understand,  but  the  rule  is  uniform  that  there  is  never  a  con- 
tinaance  had  unless  there  be  sworn  evidence  to  sustain  it.  A  party  can 
swear  that  the  witness  is  material,  at  least,  but  as  to  whether  he  must 

51  B 


802  TRIAL  OP  WILLIAM  W.  BELKNAP. 

swear  to  tbe  facts  which  constitute  that  materiality  there  is  some  discrep- 
ancy in  the  decisions,  I  believe,  in  the  diflerent  United  States  courts. 
In  the  case  cited  of  the  trial  of  a  misdemeanor  in  the  circait  coart  of  the 
United  States  in  New  York  it  was  ruled  that  they  must  set  forth  the 
very  ground  of  his  materiality.  Then  what  should  be  the  rule  in  this 
court  is  really  more  pertinent  than  what  bas  been  the  rule  in  other 
courts. 

The  learned  counsel  who  last  addressed  the  Senate  states  that  the 
other  side  cannot  give  the  Senate  the  very  facts  because  they  do  not 
know  them.  Then  the  learned  counsel  does  not  know  the  very  facts 
which  make  this  witness  material.  In  that  case,  on  what  do  they  found 
their  opinion  !  Their  client,  I  suppose,  has  told  them  that  Evans  is  a 
material  witness.  If  their  client  has  not  told  them  material  facts  which 
they  can  state  or  which  they  can  swear  to  which  would  make  him  mate- 
rial, the  counsel  cannot  conscientiously  state  it. 

We  go  further  than  that.  It  is  the  right  and  province  of  a  coart  to 
exercise  its  own  judgment  as  to  the  materiaMty  or  immateriality  of  any 
testimony  sought  to  be  introduced.  It  may  be  merely  cumulative.  Here 
we  stand  in  a  particular  place  in  this  trial.  The  trial  has  gone  through 
on  the  part  of  the  prosecution.  The  defense  have  other  witnesses  in 
the  case.  This  witness  is  on  the  road.  Their  witnesses  in  the  case 
chiefly  are  with  reference  to  character,  bs  1  understand.  Why  may  they 
not  at  least  go  on  with  them  ?  If  they  do  not,  at  least  let  them  state  to 
the  Senate  why  this  witness  must  be  called  before  they  can  go  on  with 
the  other  testimony.  We  disarranged  our  cause  for  the  sake  of  expe- 
diting the  trial.  Tbe  Senate  is  not  such  a  body  that  if  you  do  not  put  in 
the  testimony  in  a  specific  order  it  will  not  accept  it. 

I  submit,  therefore,  that  it  is  sufficient  to  decide  the  case  at  present, 
without  establishing  precedents  for  the  future,  that  they  have  shown 
no  ground  for  this  continuance  except  the  mere  ipse  dixit  of  counsel 
that  they  desire  a  continuance  for  the  sake  of  order  without  stating 
why.    We  insist  that  this  trial  shall  proceed. 

Mr.  CONKLING.  Mr.  President,  I  offer  the  order  which  I  send  to  the 
Chair. 

The  President  pro  tempore.  The  Secretary  will  report  the  proposed 
order. 

The  Secretary  read  as  follows: 

Ordered,  That  the  Senate  will  receive  any  evidence  otherwise  competent,  which  the  coan> 
Bel  for  the  respondent  assure  the  Senate  will  be  connected  with  the  case  by  the  testinnony  of 
the  witness  Evans,  now  absent,  but  whom  the  respondeut  duly  asked  to  have  summoned 
aud  who  is  expected  to  appear. 

Mr.  Edmunds.  That  is  all  right. 

The  PriJsedent  pro  tempore.  Tbe  question  is  on  agreeing  to  this 
order. 

The  order  was  agreed  to. 

Mr.  Edmunds.  I  rise,  if  it  is  in  order,  to  ask  a  question  of  the  Chair. 
I  ask  whether  the  question  to  postpone  the  present  procedure  has  been 
disposed  of? 

The  President  pro  tempore.  It  has  not. 

Mr.  Edmunds.  Then  that  is  the  pending  question. 

Tbe  President  pro  tempore.  There  is  no  question.  The  request  on 
tbe  part  of  counsel  bas  been  made,  but  no  formal  motion  has  been  en- 
tered.   The  Chair  will  receive  a  motion  in  writing. 

Mr.  Sherman.  The  order  just  agreed  to  may  diet[>ense  with  any  further 
action  on  the  question. 

Mr.  Carpenter.  Mr.  President,  there  are  some  witnesses  here  which 
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the  respondent  may  call  and  examine,  particularly  on  the  subject  of 
character,  without  regard  to  the  witness  Erans.  We  propose  to  go  on 
and  put  in  all  the  testimony  we  can,  and  then  take  our  chances  after- 
ward. 

Nelson  B.  Davis's  examination  continued. 
By  Mr.  Caepenteb  : 

Qu^tion.  Oolonel  Davis,  how  long  have  yon  been  in  the  Army  ? — 
Answer.  Since  1846. 

Q.  What  position  do  you  hold  now  t — A.  The  position  of  Inspector- 
General. 

Q.  You  were  in  the  Army,  then,  during  the  entire  administration  of 
the  War  Department  by  General  JBelknap  ! — A.  Yes,  sir. 

Q.  Holding  constant  official  relations  with  him  t — A.  Part  of  the 
time  direct,  so  to  speak.  A  part  of  the  time  I  have  been  with  the  de- 
partment commander,  and  therefore  my  communication  with  him  offi- 
cially has  been  indirect. 

Q.  From  all  you  know  of  the  subject,  and  from  all  you  know  of  Gen- 
eral Belknap,  I  ask  you  what  has  been  the  general  character  of  his  ad- 
ministration of  the  War  Department. 

Mr.  Manager  Jenks.  Stop.  The  objection  I  make  to  that  is  that  a 
witness  must  testify  to  character  instead  of  to  the  specific  acts  of  this 
man  or  general  acts.  He  must  know  what  has  been  said  by  those  who 
are  familiar  with  his  administration  in  that  office,  instead  of  how  has  he 
done  the  business. 

Mr.  Black.  It  is  character  in  the  sense  of  reputation  we  are  asking 
about. 

Mr.  Manager  Ji!:NKS.  It  is  character  in  the  sense  of  reputation  that 
Tou  should  confine  yourself  to. 

Mr.  Manager  Hoab.  We  understand  also  that  it  should  be  the  oppo- 
site of  the  particular  offense  charged.  If  a  man  is  charged  with  adul- 
tery, his  reputation  for  chastity ;  if  he  is  charged  with  perjury,  his  repu- 
tation for  Y^racity.  We  suppose  the  question  should  be,  "  What  is  the 
reputation  of  the  Secretary  for  official  integrity  T 

Mr.  Cabpenteb,  (to  the  witness.)  Answer  the  question. 

The  Witness.  I  ask  the  question  to  be  read. 

The  question  was  read  by  the  reporter. 

Mr.  Manager  Hoab,  (to  Mr.  Carpenter.)  That  question  we  understand 
you  modify. 

Mr.  Cabpenteb.  No,  we  do  not. 

Mr.  Manager  Jenks.  It  must  not  be  the  personal  knowledge  of  the 
witness,  but  a  reputation. 

Mr.  Manager  McMahon.  "  What  do  other  people  say  of  himf  is  the 
question. 

Mr.  Cabpenteb.  That  opens  up  a  very  large  question  which  I  am 
certainly  in  no  condition  even  to  state  to-day.  We  shall  claim,  when 
we  come  to  sum  up  this  case,  that  the  general  management  of  the  War 
Department  by  General  Belknap  is  a  proper  subject  of  consideration  ; 
that  if  they  could  establish  this  particular  charge  we  could  still  prove 
the  general  management  and  official  conduct  ot  the  Department,  and 
then  appeal  to  the  Senate  upon  the  whole  record  of  the  administration 
of  that  office  whether  this  man  shall  be  driven  out  into  a  little  corner  of 
his  life  or  whether  his  whole  conduct  in  the  office  is  to  be  considered. 

Mr.  Manager  Hoab.  We  do  not  understand  that  it  is  competent  to 
prove  by  a  subordinate  officer  in  the  Army,  as  an  expert,  the  general 
character  of  the  administration  of  a  great  officer  of  state.    There  is  no 
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such  thing  as  an  expert  in  sach  an  administration.  We  object  to  the 
question  unless  it  is  limited  to  the  reputation  of  the  Secretary  for  official 
integrity. 

Mr.  Black.  For  integrity. 

Mr.  Manager  Hoab.  Well,  you  may  leave  out  the  word  "  official/'  if 
you  prefer.    We  will  not  object. 

The  President  pro  tempore.  Does  the  counsel  modify  the  question ! 

Mr.  Carpenter.  No,  sir. 

Mr.  Manager  Hoar.  Then  we  object  to  it. 

The  President  jpro  tempore.  Objection  is  made.  The  question  will  be 
read  by  the  reporter. 

The  question  was  read,  as  follows : 

Q.  From  all  yon  know  of  the  subject  and  from  all  jou  know  of  General  Belknap,  I  ask 
yon  what  has  been  the  general  character  of  bis  administration  of  the  War  Department  ? 

The  President  pro  tempore.  The  question  is,  Shall  this  interrogatory 
be  admitted  f 

The  question  was  decided  in  the  affirmative. 

Q.  (By  Mr.  Carpenter.)  Answer  the  question. — A.  So  far  as  my 
knowledge  goes  of  the  manner  in  which  the  administration  of  the  War 
Department  has  been  conducted  by  the  late  Secretary  of  War,  General 
Belknap,  it  has  been  correct  and  upright ;  and  so  far  as  I  know  with 
regard  to  his  character  in  that  capacity  it  has  been  one  of  integrity 
and  honesty.    I  know  of  nothing  to  the  contrary. 

No  cross-examination. 

Mr.  Carpenter.  We  will  next  call  General  Hancock. 

The  PRESiDBNTjpro  tempore.  The  Chair  is  informed  that  General  Han- 
cock is  too  sick  to  leave  his  hotel. 

H.  TI  Crosby  recalled  and  examined. 

By  Mr.  Blair: 

Question.  Mr.  Crosby,  have  you  the  post- traders'  book ! — Answer.  Yes, 
sir ;  I  have  one  of  them. 

Q.  What  is  the  history  of  that  book  ? — ^A.  The  history  of  that  book 
follows  the  legislation  on  that  subject  made  in  1870.  As  soon  as  the  law 
of  1870  came  to  be  put  into  execution,  giving  to  the  Secretary  of  War 
the  appointment  of  post-traders,  a  great  many  applications  for  that  ofiBce 
came  into  the  War  Department  from  all  sources,  and  it  became  neces- 
sary, as  is  usual  in  the  War  Department,  to  put  them  upon  the  reoord. 
They  were  so  put  upon  the  record  in  the  Adjutant's-General's  Office; 
and  I  also  kept  a  list,  or  several  lists,  of  the  applications  and  the  recom- 
mendations. Prior,  however,  to  my  keeping  any  book  or  any  proceed- 
ing being  taken,  the  Secretary  of  War  called  for  a  report  from  every 
division  and  department  commander  as  to  who  were  at  that  time  acting 
as  post-traders  by  the  appointment  of  any  individual  except  the  Secre- 
tary of  War.  Those  lists  were  furnished  from  every  department :  1  had 
them  in  my  office  on  my  desk  ;  and  I  then  commenced  to  keep  lists  of 
new  appointments  made  under  the  act  of  1870  by  the  Secretary. 

Q.  Have  you  got  that  book  with  yout — A.  Yes,  sir.  [Producing  a 
book.] 

Mr.  Manager  MoMahon.  Let  me  see  the  book  before  it  is  offered. 
[Examining  book.]    Proceed  with  the  examination. 

Q.  (By  Mr.  Blair.)  Turn  to  "Evans,  Fort  Sill,''  there, and  say  upon 
whose  recommendation  Evans  was  appointed. 

Mr.  Manager  Lapham.  Mr.  President,  we  have  all  the  papers  upon 
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which  that  appointment  was  made  already  in  proof.    Surely  a  record  in 
the  office  of  those  papers  can  be  of  no  avail  or  force. 

Mr.  Blaeel  This  is  merely  introductory. 

Mr.  Manager  Lapham.  We  have  the  original  papers.  They  have  been 
introduced  in  evidence  and  printed.  • 

Mr.  Manager  MgMahon.  I  think  it  will  not  disagree  with  what  we 
have  presented. 

Mr.  Blaib.  Certainly  not. 

The  Pbesidbnt  pro  tempore.  If  there  is  no  objection  the  witness  will 
answer  the  question. 

The  Witness.  [Examining  book.]  He  appears  to  have  been  recom- 
mended l^  all  the  officers  of  the  post  at  Fort  Sill. 

Q.  (By  Mr.  Manager  McMahon.)  That  is  the  way  it  is  entered,  is 
it  T— A.  Yes ;  the  papers  themselves,  of  course,  are  on  the  public  records. 
This  is  a  mere  memorandum  entry. 

Q.  That  is  your  mere  conclusion  from  other  papers  that  are  on 
record  t — A.  That  is  what  I  took  from  the  papers. 

Q.  (By  Mr.  Blaib.)  Have  you  the  papers  there  showing  that  John  C. 
Dent  was  a  trader  at  that  post  t — ^A.  This  book  does  not  show  that  Dent 
was  a  trader  at  that  post  at  the  time. 

Mr.  Manager  Lapham.  That  has  been  proved  undoubtedly.  He  was 
there  at  the  time. 

Mr.  Blaib.  I  put  the  question  merely  as  introductory.  Of  course  there 
can  be  no  objection  to  the  question  from  the  fiftct  that  you  have  already 
proved  it. 

Mr.  Manager  McMahon.  Otet  to  the  substance  of  what  you  really 
want  to  prove. 

Q.  (By  Mr.  Blaib.)  Was  he  removed  from  that  post  and  appointed  to 
another  postt — A.  Yes,  sir;  his  appointment  was  necessarily  revoked 
by  bis  appointment  to  another  post  by  the  order  which  the  Secretary 
of  War  had  issued  in  general. 

Q.  To  what  post  was  he  appointed  1 — A.  The  post  of  Fort  Union. 

Q.  Have  you  got  his  appointment  there  1 — A.  I  think  not. 

Q.  Is  it  enter^  on  the  book  f — A.  It  is  entered  on  the  book. 

Q.  How  many  post-traderships  are  there  f — A.  I  think  about  a  hun- 
dred. 

Q.  How  many  of  them  have  more  than  one  trader  t — A.  I  think  not 
more  than  two. 

Q.  Do  you  remember  the  time  when  General  McDowell  was  at  the 
office  previous  to  the  making  of  the  order  of  the  25th  of  March,  1872? — 
A.  Yes,  sir. 

Q.  Have  you  got  the  original  of  that  order  f— A.  I  have  not.  The 
orig  n  il  of  that  order  was  left  with  Mr.  Murphy,  the  reporter, 

ij.  Were  you  preseat  at  the  conversation  between  McDowell  and  the 
Secretary  of  War  in  regard  to  that  order  T — A.  I  was  not  present  at  one 
of  the  conversations,  which  took  place  in  the  inner  room,  the  room 
next  to  the  Secretary's  comer  room.  After  General  McDowell  came  out 
of  that  room  there  was  some  conversation  respecting  that  circular  or 
order. 

Q.  Do  you  recollect  the  i>oints  of  that  conversation,  and  can  you  re- 
peat them  so  as  to  let  the  Senate  understand  the  spirit  of  the  parties  in 
making  that  order  ? 

Mr.  Manager  McMahon.  What  do  we  want  with  the  spirit  of  the  con- 
versation 1  Give  us  the  fact,  and  we  can  draw  the  spirit  from  the  results 
accomplished  by  it. 

Q.  (By  Mr.  Blaib.)  You  understaad  what  I  want.    State  the  circum- 
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stances. — A.  Oeneral  McDowell  broaght  in  his  hand,  to  the  best  of  my 
recollection,  a  draught  of  that  order  written  in  his  own  handwriting. 
Conversation  took  place  between  him  and  the  Secretary  of  War  as  to 
every  material  point  in  that  circular.  It  was  read  over  together.  I 
heard  the  reading  and  the  conversation.  At  this  late  day  I  cannot  re- 
collect the  precise  language  used  in  that  conversation  by  either  party ; 
but  I  do  know  that  some  of  the  points  which  were  dwelt  upon  were  the 
irresponsibility  of  soldiers  to  the  trader  for  any  goods  purchased  ou 
credit,  and  the  position  in  which  the  soldier  would  stand  without  some 
law  or  rule  put  upon  the  traders  in  regard  to  their  prices.  The  subject 
of  trading  in  appointments  was  also  dwelt  upon,  in  consequence  of  the 
article  which  appeared  in  the  New  York  Tribune ;  and  one  of  these  par- 
agraphs was  at  that  time  framed  for  the  very  purpose  of  correcting 
such  abuses  as  appeared  in  that  article  in  the  Tribune.  That  is  the 
best  of  my  recollection  about  it  I  copied  from  General  McDowell's 
manuscript  what  is  called  now  thie  original  order,  which  is  in  the  bands 
of  Mr.  Murphy. 

Q.  Did  the  Secretary  express  a  desire  to  have  all  the  evils  complained 
of  in  that  article  remedied  f — A.  Yes,  sir ;  I  so  understood  him. 

Mr.  Manager  Lapham.  One  moment.  To  that  form  of  question  we 
object. 

Mr.  Black.  State  your  objection  to  the  form. 

Mr.  Manager  Lapham.  It  does  not  ask  for  anything  that  was  said. 

Mr.  Manager  MoMahon.  It  is  leading.  That  is  the  objection  of  the 
managers. 

After  consultation  by  the  managers,  the  objection  was  withdrawn. 

The  question  was  read  by  the  reporter,  as  Ibllows : 

Q.  Did  the  Secretary  express  a  desire  to  have  all  the  evils  complained  of  in  that  article 
remedied  f 

A.  The  paragraphs,  to  my  understanding,  were  framed  for  the  very 
purpose  of  meeting  every  material  point  in  that  newspaper  article. 

Q.  (By  Mr.  Manager  McMahon.)  That  was  the  object  of  the  25th  of 
March,  1872,  order  f — A.  That  was  my  understanding. 

Q.  (By  Mr.  Blaib.)  Did  General  McDowell  have  that  article  there  at 
the  time  with  him  t — A.  I  do  not  know  whether  General  McDowell  had 
it.    It  certainly  was  there  with  the  Secretary  of  War. 

Q.  Did  you  hear  it  discussed  between  them  t — A.  I  did. 

Mr.  Manager  Laphah.  The  article  in  the  Tribune,  you  mean  T 

Mr.  Blaib.  Of  course,  the  article  in  the  Tribune.  (To  the  witness.) 
How  was  it  discussed  between  these  officers  ? — A.  I  heard  them  discuss 
that  article. 

Q.  (By  Mr.  Blaib.)  Did  they  discuss  the  language  that  was  used  in 
the  order  to  meet  the  points  of  the  article  ? — ^A.  Yes,  sir. 

Q.  Was  the  discussion  long  continued? — A. •Not  very  long.  The 
order  was  already  framed,  and  the  conversation  took  place,  as  I  un- 
derstand and  remember  it,  for  the  purpose  of  meeting  by  words,  if  words 
could  express  it,  the  points  of  that  article,  to  stop  such  abuses  as  were 
alleged  to  exist  there. 

Q.  Are  these  the  books  that  are  called  the  semi-official  index-books  f 
[Beferring  to  the  books  produced  by  the  witness.]— A.  Yes,  sir;  these 
are  those  books. 

Q.  Were  they  kept  by  you  ? — A.  They  were  kept  by  me. 

Q.  Was  this  Marsh  letter  that  we  have  heard  about  here  entered  on 
these  books  f — A.  Yes,  sir. 

Q.  How  was  that  book — take  one  of  them — prepared  ? — A.  When  I 
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was  placed  on  duty  in  the  office  of  the  Secretary  of  War,  that  is  to  say, 
in  General  Belknap's  room,  I  had  handed  to  me  by  him  many  letters, 
both  official  and  those  that  were  personal,  which  I  found  it  necessary 
to  keep  the  run  of  in  my  memory.  For  that  purpose  I  got  this  book. 
I  was  not  directed  to  get  it  by  General  Belknap.  I  did  it  because  it  is 
the  usual  form  of  keeping  public  records  in  the  Department  of  War. 
In  it  I  entered  everything  that  I  thought  it  material  to  remember,  so 
that  I  should  be  relieved  from  the  tax  upon  my  memory  and  have  it 
here  where  I  could  idways  refer  to  it,  and  see  what  had  been  done  with 
such  a  communfcation. 

Q.  Now,  I  want  the  Senate  to  understand  what  is  the  character  of 
these  books.  Are  they  secret  books  f  Were  they  regarded  in  any  sense 
by  the  Seoretary  as  secret  books  t 

Mr.  Manager  Lapiiam.  That  we  certainly  object  to«->how  they  were 
regarded  by  the  Secretary. 

Mr.  Blaib.  Well,  I  will  make  it  different  (To  the  witness.)  Were 
they  regarded  in  the  Department  as  secret  books  t — A.  No,  sir ;  I  think 
not 

Mr.  Manager  Lapham.  By  "  secret  ^  you  mean  *'  private,''  I  suppose  f 

Mr.  Blaib.  Yes ;  books  to  be  withheld  for  any  reason  from  official 
examination. 

The  Witness.  There  was  no  snch  character  as  that  about  them. 
They  lay  on  my  desk  subject  to  everybody's  inspection  who  came  in. 

Q.  (By  Mr.  Blaib.)  What  sort  of  papers  were  put  upon  them  f  Give 
some  general  idea  tx)  the  Senate  of  the  character  of  the  papers  that 
were  entered  upon  those  books. — A.  I  do  not  know  that  I  could  do  that 
better  than  by  reading  one  or  two  of  them  to  show  their  character. 

Mr.  Blajb.  Well. 

The  Witness.  Take  the  top  of  this  page 

Q.  Is  that  the  page  on  which  the  Marsh  letter  appears  to  be  entered  f 
— A.  No,  sir;  that  is  in  the  other  book. 

Q.  Suppose  you  take  that  book  and  look  that  up,  and  just  read  what 
is  entered  on  that  page  where  the  Marsh  letter  is. — A.  [After  examin- 
ing a  book.J 

£.  A  Pierce,  San  Bise,  Indiana. 

Letter  received  on  6th  of  October,  dated  October  3,  1870. 

Becommended  by  the  Vice-President  and  Senator  Pratt  for  the  post-tralersliip  at  Camp 
Snpply. 

The  next  entry  is : 

Charles  Hnbbell,  Keokuk. 

Beqnests  letter  of  introduction  to  General  Schofield  and  to  the  officers  commaDdiug  at 
San  Dieffo, 

6.  L.  Lilly,  Washington. 

Inquires  what  proof  or  evidence  will  be  required  to  establish  a  claim  under  the  joint  reso- 
lution of  July,  11,  1870. 

G.  8.  Wilson,  Dubnane. 

Becommends  J.  II.  McKnight  for  a  post- trader. 

Allen  Dodgre,  Qeorgetowu. 

Bequests  an  appointment  as  agent  of  the  Government  for  the  sule  of  arms. 

That  shows  the  character. 

Q.  Is  not  the  Marsh  entry  on  the  same  page  f — A.  Yes,  sir. 

C.  P.  Marsh.  i 

Letter  received  October  10,  1870,  dated  Octobers,  1870. 
C.  P.  Marsh,  New  York. 

Requests  that  the  appointment  of  post-trader  at  Fort  Sill  be  made  out  In  the  Lame  of  John 
S.  Evans. 

Cross-examined  by  Mr.  Manager  McMahon  : 

Q.  How  long  have  you  been  chief  clerk  in  the  War  Department  ? — 
A.  Since  July,  1872. 
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Q.  What  position  prior  to  that  time  did  you  occupy  in  the  War  De- 
partment ! — A.  I  was  the  Secretary's  clerk. 

Q.  How  long  previous  to  1872  ! — A.  Since  November  1, 1869. 
'  Q.  During  the  time  you  were  clerk  to  the  Secretary  you  were  toler- 
ably familiar  with  his  business  ! — A.  I  cannot  answer  tliat  so  broadly. 
I  knew  something  about  it. 

Q.  These  indexed  books  that  yon  have  shown  us  relate  all  to  the  pub- 
lic business,  do  they  notf — A.  I  think  not. 

Q.  Have  you  any  particular  letter  there  now  that  you  oan  pick  out 
that  does  not  refer  in  some  way  to  the  public  business  t — A.  TAfter 
examining.]  Here  is  one.  ^'WUliam  Bead,  chairman,  Philadelphia. 
An  invitation  to  reception  of  Saint  John's  CkNnmandery." 

Q.  Addressed  to  him  as  Secretary  of  War,  was  it  not  f — A.  Yes,  sir. 

Q.  Give  me  some  other  instance. — A.  I  should  not  say  ^'  as  Secretary 
of  War."  That  I  cannot  state.  Of  course  it  was  addressed  to  Oeneral 
Belknap.    What  the  address  is  I  do  not  remember  now. 

Q.  Give  me  some  other  instance  ofa  letter  purely  private. — A.  <' Chair 
man  of  the  Father  Matthew  convention,  Henry  Y.  Mulhall.    An  invita- 
tion to  the  Secretary  to  be  present  or  to  write  a  friendly  letter  for  pnb- 
'  lication.'' 

Q.  That  is  to  him  as  Secretary  of  War,  is  it  not? — A.  I  do  not  know. 

Q.  He  did  not  belong  to  the  Father  Matthew  Society,  did  he  t^-A.  1 
do  not  know. 

Q.  Give  me  another  instance.  Take  one  that  is  a  business  matter, 
outside  of  invitations  to  him  as  Secretary  of  War.^-A.  The  next  one  is : 

H.  J.  Ramsdell,  Washioffton  eorrespondent  Triinine. 

Wanta  copies  of  pablic  aocmnents  for  use  of  the  London  ciHrreepondent  of  tlw  Tribnne. 

Q.  Is  that  about  Mr.  Belknap's  private  business? — A.  I  do  not  know 
that  it  is. 

Q.  I  do  not  want  anything  except  some  instance  about  his  private 
correspondence  that  is  indexed  in  that  book.  Is  it  not  either  something 
ofiQcial  or  semi-official  thai  is  entered  there  f — A.  Here  is  "  Professor 
Cameron,  of  Princeton,"  who  **  wants  letters  of  introduction  to  people 
abroad.'' 

Q.  That  is  addressed  to  him  as  Secretary  <rf  War  officially,  is  it  notf— 
A.  I  do  not  know. 

Q.  I  will  pass  from  that,  if  you  cannot  give  me  any  other  instance. 
Why  did  you  give  these  books  up  and  send  them  to  the  Secretary  of 
War  when  the  great  majority  of  letters  that  are  referred  to  there  con- 
cern the  public  business  f — ^A.  A  great  many  of  these  letters  will  be 
found  upon  the  public  files.  When  they  were  of  an  official  character 
they  were  sent  to  the  public  files  as  well  as  entered  here.  Of  course, 
those  letters  are  still  on  the  public  files. 

Q.  Mr.  Marsh's  letter,  however,  requesting  the  appointment  to  be 
made  to  Mr.  Evans  was  not  on  the  public  files  ? — A.  No,  sir. 

Q.  Yon  have  been  speaking  about  opening  a  book  of  post-traders  after 
the  new  law  was  passed  in  July,  1870.  That  is  the  book  that  you  opened, 
is  it  f  [Exhibiting  one  of  the  books  produced  by  the  witness.] — A.  Yes, 
sir:  it  is. 

Q.  Your  first  column  is  heade<l  "  garrison  f " — A.  Yes,  sir. 

Q.  The  next  is  headed  "post!" — A.  I  believe  so. 

Q.  In  that  column  is  entered  the  name  of  the  particular  post  ? — A. 
Yes,  sir. 

Q.  And  the  third  column  is  entered  under  the  head  of  '*  former 
trader."  That  means  the  man  who  was  in  when  the  law  was  passed!— 
A,  Yes,  sir. 
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•  Q.  The  next  ia  <^  present  trader."  What  does  that  mean ;  the  person 
who  was  appointed  by  the  Secretary  under  the  new  law  t — A.  Yes,  sir. 

Q.  Then  the  next  colomn,  *< appointed,"  gives  the  date  of  his  appoint* 
ment ;  the  next  the  date  of  his  acceptance,  ander  ^^  accepted ; "  and  then 
the  next  oolamn  is  ^^ by  whom  recommended;"  and  the  next,  '^ re- 
marks f" — ^A.  Yes,  sir. 

Q.  Now  look  at  your  book  and  state  how  many  different  applicants 
there  were  for  this  position  at  Fort  Sill  and  by  whom  they  were  recom- 
mended. Give  ns  the  nameSt  one  after  the  other,  of  all  the  different 
appli<»nts  for  the  positien. — A.  I  can  give  yon  such  names  as  are  on 
the  book. 

Q.  That  will  do. — ^A.  But  the  date  of  the  application  I  cannot  give 
you. 

Q.  That  will  do  for  the  present  — A.  John  J.  Fisher,  recommended  by 
officers.  E.  H.  Dnrfee,  by  Senators  Kice,  McDonald,  and  L.  H.  Boose. 
C.  P.  Marsh,  by  Senator  Sherman  and  Hon.  Job  Stevenson.  W.  O.  Lati- 
mer, by  Hon.  Alexander  McDonald,  Hon.  Thomas  B<des,  Hon.  John 
Cobom,  and  J.  O.  Abbott.  General  W.  W.  McGall,  by  Hon.  Simon 
Cameron.  Henry  Warren,  by  J.  W.  Flanagan,  O.  P.  Snyder,  and  Hon. 
TV.  Williams,    lliose  are  all  the  entries  that  are  in  my  handwriting. 

Q.  There  are  some  others,  are  there  notf — A.  Yes,  sir. 

Q.  Give  ns  all  from  that  record. — ^A.  Levi  Wilson,  recommended  by 
General  Hancock,  General  Pope,  General  Sheridan,  and  General  Yan 
Vliet.  William  Matthewson,  by  L.  L.  Orounse.  W.  G.  Hershberger, 
by  Colonel  Lewis  Nye  and  Senator  Sherman.  These  latter  ones  are 
entered  subsequently  to  the  commencement  of  this  trial. 

Q.  I  do  not  care  about  those. 

Mr.  Manager  Lapham.  Since  this  trial  commenced  1 

A.  The  last  one  I  read,  by  Senator  Sherman,  was  referred  to  the  post 
council  of  administration. 

Q.  (By  Mr.  Manager  MoMahon.)  Where  is  the  letter  that  you  refer  to 
there  in  your  handwriting  as  sent  by  Senator  Sherman  recommending 
Mr.  Caleb  Marsh  f  You  had  charge  of  these  papers ;  where  is  that 
letter  f — A.  That  letter  went  on  the  public  files  and  is  there  still. 

Q.  Have  you  it  there  now  ? — A.  It  has  been  produced  before  your 
committee. 

Q.  The  letter  of  Senator  Sherman? — A.  No;  no  letter  of  Senator 
Sherman. 

Q.  That  is  what  I  want  to  know  about  Why  did  you  enter  there 
<^  Becommended  by  Senator  Sherman "  wh^i  you  have  no  letter  from 
Senator  Sherman? — A.  There  may  be  a  recommendation  verbally  as 
well  as  by  letter. 

Mr.  Cabpsntbb.  This  is  not  index  of  correspondence  merely. 

Mr.  Manager  MoMahon.  We  shall  find  out  about  that. 

The  WiTNBSS.  I  do  not  understand  why  this  entry  was  made  of  any 
recommendation  from  Senator  Sherman  wh^i  none  appears.  I  do  not 
recollect  whether  he  ever  recommended  him  or  not,  of  my  own  knowl- 
edge. J 

Q.  Yon  have  no  recollection  at  all  of  any  letter  from  Senator  Sher- 
man ? — ^A.  None  whatever. 

Q.  Have  you  any  recollection  of  any  communication  from  the  Secre- 
tary of  War  to  enter  Senator  Sherman  as  a  person  recommending 
Marsh  ? — A.  No,  sir;  I  do  not  recollect  any  such  thing. 

Q.  How  did  that  get  on  your  book,  then  ? — ^A.  I  cannot  understand 
it  myself. 

Q.  How  did  Job  Stevenson's  letter  get  on  that  book  when  it  was  dated 
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the  2(1  of  November,  a  month  after  Mr.  Erans  was  appointed  ?— A.  I 
think  I  have  explained  heretofore  that  before  I  opened  this  book  I 
kept  lists  upon  which  I  entered  recommendations.  In  draughting  off 
from  those  lists  I  may  have  added  any  other  name  that  came  in  in  the 
mean  time. 

Q.  By  the  recommendations  that  were  pat  on  file  you  mean  the  rec- 
ommendations upon  which  the  appointment  was  made,  do  you  not  !— 
A.  Any  recommendation  that  came.  I  do  not  know  whether  it  was  the 
recommendation  on  which  the  appointment  was  made  or  not. 

Q.  We  will  pass  from  that.  Yon  know  of  no  letter  or  no  verbal 
recommendation  by  Senator  Sherman  f — A.  I  have  no  recollection  of 
any. 

Q.  This  book  was  opened  immediately  after  the  law  was  passed,  was 
it  not  t — A.  I  think  this  book  was  not  opened  properly  for  two  or  three 
months  after. 

Q.  You  remember  when  the  law  was  pending  in  Oougress,  do  yon  not  Y 
— A.  Not  distinctly. 

Q.  Do  you  not  remember  that  there  were  conversations  between  the 
Secretary  of  War  and  members  of  Congress  in  regard  to  this  particular 
change  of  the  law  1 — A.  I  recollect  something  alK>ut  it ;  bat  it  is  very 
indistinct. 

Q.  Do  you  not  remember  that  the  Secretary  of  War  was  anxious  to 
have  tbe  law  changed  so  that  he  should  have  the  appointment  of  post- 
traders  f 

Mr.  Garpenteb.  That  is  a  little  txx)  general.  Ask  bim  what  tbe 
Secretary  of  War  said. 

Mr.  Manager  MoMahon.  1  have  a  right  on  cross-examination  to  put 
a  direct  question. 

Mr.  Caje&penteb.  You  have  no  right  to  ask  whether  the  Secretary 
was  not  anxious  for  a  thing. 

Mr.  Manager  MgMahon.  Since  when  under  the  law  have  I  not  tbe 
right  to  put  a  direct  question  f 

Mr.  Oabpenteb.  Since  never. 

Mr.  Manager  MoMahon.  That  is  well  answered.  I  repeat  the  ques- 
tion, Mr.  President. 

Mr.  Gabpenteb.  The  objection  is  simply  that  they  cannot  ask  him 
whether  the  Secretary  of  War  was  anxious  for  something.  Ask  him 
anything  the  Secretary  of  War  said  or  did. 

Mr.  Manager  MoMahon.  I  will  put  the  question  in  this  way.  (To 
the  witness.)  Did  he  not  take  an  interest  in  the  passage  of  tbe  law 
changing  the  appointment  of  posttraders  as  it  did? — A.  I  suppose 
he  did. 

Q.  (By  Mr.  Manager  MoMahon.)  Do  you  not  know  that  he  did?— 
A.  I  have  not  much  recollection  about  it. 

Q.  Have  you  not  testified  that  he  did! — A.  I  do  not  recollect 

Q.  Did  you  not  testify  before  the  board  of  managers  that  he  did  f— 
A.  I  do  not  recollect. 

Q.  Were  you  not  sworn  before  the  board  of  managers  in  their  room 
in  this  building  f — ^A.  I  was. 

Q.  Was  not  that  question  put  to  you? — A.  I  have  no  reoollectioa 
of  it.    I  may  have  said  something  in  general  terms ;  I  do  not  recollect 

Q.  What  do  you  say  now ;  did  he  not  take  an  interest  in  having  the 
law  changed  so  as  to  vest  the  appointment  of  post-traders  in  himself?— 
A.  To  the  best  of  my  recollection,  he  did  take  some  interest. 

Q.  As  soon  as  the  law  was  passed,  where  did  the  Secretary  of  War 
go  1 — A.  That  I  do  not  know. 
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Q.  Do  you  not  reqaember  his  taking  a  trip  to  Iowa ! — A.  I  recollect 
bis  taking  several  trips  to  Iowa. 

Q.  At  that  particolar  time  do  yon  not  remember  that  he  was  gone  to 
Iowa  for  some  time  f — ^A.  No,  sir ;  I  have  no  recollection  about  it  that 
is  of  any  consequence ;  indeed,  I  have  no  recollection  at  all  of  his  going 
about  that  time. 

Q.  Look  at  your  post-trader  book,  and  give  as  the  date  of  the  first 
appointment  of  any  post-trader  under  the  new  law. — A.  That  would 
be  pretty  difficult  to  find. 

Q.  It  will  not  be  if  you  run  through  the  dates.  Give  as  the  earliest. 
See  if  you  find  any  earlier  than  the  1st  of  October,  1870.  [The  book 
was  handed  to  the  witness  and  examined  by  him.]  State  after  an  ex- 
amination of  this  book  what  is  the  date  of  the  earliest  appointment  by 
the  Secretary  of  War  of  any  post-trader  under  the  new  law. — A.  I  do 
not  know  of  my  own  knowledge. 

Q.  I  ask  you  to  state  it  from  the  book. — A.  That  shows  either  Octo- 
ber 5  or  6.    There  are  several  of  October  6. 

Q.  Yop  hold  in  your  hand  what  is  a  book,  as  I  understand,  that  is 
kept  as  a  sort  of  official  record  by  you  in  regard  to  post-traders  f — A. 
Yes,  sir. 

Q.  By  whom  recommended  and  who  was  appointed,  the  date  of  his 
appointment,  the  date  of  his  acceptance,  and  everything  connected  with 
it ;  and  you  have  a  final  column  there  for  "remarks,"  have  you  not? — 
A.  Yes,  sir. 

Q.  State  whether  that  book  shows  anything  of  the  letter  which  we 
have  produced  here  in  which  Caleb  P.  Marsh  requests  the  appointment 
at  Fort  Sill  to  be  made  out  in  the  name  of  John  S.  Evans. — A.  No,  sir; 
this  book  would  not  be  likely  to  show  that. 

Mr.  Manager  Lapham.  That  we  did  not  ask. 

Q.  (By  Mr.  Manager  McMahon.)  It  does  not  show  it,  does  it? — A.  It 
does  not. 

Q.  The  letter  that  I  si)eak  of  now  is  the  letter  that  yon  gave  up  to 
the  Secretary  of  War  the  day  before  or  the  day  of  his  resignation  ? — 
A.  1  do  not  think  I  gave  it  up  to  him.  I  think  I  gave  it  np  to  him  with 
the  package. 

Q.  (By  Mr.  Manager  Lapham.)  Do  you  mean  that  you  did  not  give  it 
singly? — A.  Ycls ;  1  do  not  think  I  did ;  I  think  I  put  it  in  the  package. 

Q.  (By  Mr.  Manager  McMahon.)  You  picked  it  out  singly  I — A.  I 
picked  it  out  singly,  and  looked  at  it. 

Q.  When  you  go  back  to  the  War  Department  we  want  you  to  ex- 
amine the  official  records  there  of  the  issuing  of  orders  and  the  sending 
of  letters  from  the  17th  day  of  July,  1870,  to  the  Ist  day  of  September, 
1870,  and  then  tell  us  when  you  come  back  whether  Secretary  Belknap 
was  in  Washington  City  during  that  time,  and,  if  so,  how  long,  and,  if 
not  here,  where  he  was.  These  two  indexes  and  the  one  that  indicates 
the  letter  of  Marsh  of  October  8  are  the  books  that  you  surrendered  to 
the  Secretary  of  War  with  certain  letters? — A.  Yes,  sir. 

Q.  On  the  day  or  about  the  day  of  his  resignation  ? — A.  Somew  here 
thereabouts.    I  do  not  recollect  the  precise  date. 

Q.  About  how  many  letters ;  how  large  a  package  ? — A.  I  think  there 
was  a  package  about  the  size  of  the  book.  [Exhibiting  one  of  the  memo- 
randum-books produced  by  the  witness.] 

Q.  (By  Mr.  Manager  Lapham.)  About  how  many  in  number  shonld 
you  judge  ? 

Mr.  Caepentee.  Are  they  not  all  indexed  there  ? — A.  They  are  not 
all  here.    A  great  many  of  them  are  on  the  public  files. 
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Mr.  Manager  Lapham.  Our  question  is  as  to  the  number  delirered  to 
the  Secretary. — A.  I  cannot  tell  the  number  delivered  to  the  Secretary, 
because  all  were  not  deliTcred  that  are  marked  on  this  index. 

Q.  (By  Mr.  Manager  Lapham.)  But  state  something  about  it.~A.  I 
have  no  way  of  getting  at  the  number. 

Q.  (By  Mr.  Manager  McMahon.)  There  were  as  many  as  two  hun- 
dred, probably,  were  there  not  f — A.  There  may  have  been  all  the  way 
from  fifty  to  three  hundred ;  I  do  not  know. 

Mr.  Manager  MoMahon.  That  will  do.  Tbe  witness  is  not  discharged. 
We  want  him  to  return  after  having  made  this  search. 

Re-examined  by  Mr.  Blaib  : 

Q.  When  was  Evans  appointed,  according  to  that  book? — A.  [After 
examining.]  October  10, 1870. 

Q.  Look  and  see  if  the  appointments  at  Forts  Dodge,  Hays,  Reynolds, 
Sill,  Solders,  Bridger,  Buford,  Ransom,  Totten,  Rcmdali,  Davis,  Halleck, 
and  a  number  of  others  were  not  made  before  his. 

Mr.  Manager  McMahon.  We  do  not  make  any  point  as  to  the  order 
of  time. 

Mr.  Cabpenteb.  We  do. 

Mr.  Manager  McMahon.  We  make  no  objection,  then.  I  simply 
thought  you  were  offering  it  as  in  answer  to  oar  oross-exaunination.  Go 
ahead. 

Mr.  Blaib.  I  thought  you  intended  to  show  that  there  was  great 
haste  about  the  appointment  of  Evans. 

Mr.  Manager  McMahon.  Not  at  all.  We  had  another  object  We 
wanted  to  get  the  date  of  the  first  appointment.  There  is  no  objection 
to  the  question  being  answered. 

The  Witness.  The  first  appointment  was  at  Fort  Dodge,  made  Octo- 
ber 6, 1870. 

Mr.  Blaib.  You  need  not  examine  it  now.  You  can  take  that  list 
with  you,  and  when  you  come  back  give  us  the  dates. 

Mr.  Manager  McMahon,  (to  the  witness.)  We  understand  that  you 
are  to  examine  each  particular  day  between  the  dates  I  have  given  yon 
and  find  out  what  days  the  Secretary  signed  the  letters  and  orders  in 
the  War  Department. 

By  Mr.  Cabpenteb: 

Q.  Do  you  not  recollect  that  the  Secretary  of  War  was  in  Iowa  in 
September  of  that  year  !  Were  yon  not  there  with  him  at  Des  Moines 
at  a  military  gathering  there  t — A.  Yes,  sir;  now  that  you  speak  of  the 
military  gathering,  I  remember  that  I  was  there. 

Q.  Was  Greneral  Belknap  there  ?— A.  General  Belknap  was  there. 

Q.  And  came  from  there  back  to  New  York ! — A.  I  think  he  did.  I 
do  not  recollect  that. 

Mr.  Cabpenteb.  The  testimony  of  Mr.  Marsh  takes  it  up  and  shows 
that  he  remained  there  some  days,  and  then  returned  to  Washington. 

Mr.  Manager  McMahon.  Yes. 

Q.  (By  Mr.  Cabpenteb.)  About  how  long  was  he  in  Iowa  T— A.  To 
the  best  of  my  recollection,  about  ten  days  or  two  weeks. 
By  Mr.  Manager  McMahon  : 

Q.  Do  you  remember  the  date  of  that  gathering  in  Iowa?— A.  I  do 
not. 

Q.  Was  it  about  the  1st  of  September  f — ^A.  I  think  it  was. 

Q.  What  makes  you  think  it  was  about  the  1st  of  September  T—A. 
Well,  I  do  not  know  what  makes  me  think  so.  That  is  my  impression. 
It  was  just  at  the  end  of  the  summer  or  beginning  of  the  fall. 
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Q.  Did  joa  go  with  him  f — A.  I  think  I  did. 

Q.  Yoa  w6Dt  from  here  to  New  York  first,  did  yoa  not  ? — A.  I  do  not 
recollect  that. 

Q.  Yoa  went  from  New  York  then  west  to  Iowa,  did  yoa  not ! — A.  I 
do  not  recollect 

Q.  Did  yoa  retarn  by  way  of  New  York  ! — A.  I  do  not  think  I  did.  I 
may  have  done  it. 

Q.  Did  you  retarn  with  General  Belknap  f — A.  That  1  do  not  rec- 
ollect. 

Q.  i)o  yon  remember  now  that  Mr.  Evans  was  here  trying  to  work 
np  his  application  for  this  post-tradership  jast  after  the  law  passed  ? — 
A.  I  do  not  recollect  mach  aboat  that,  becaase  I  very  seldom  spoke  to 
Mr.  Marsh. 

Q.  I  am  not  speaking  of  Marsh ;  I  amspeakingof  £van8.~A.  I  know 
Mr.  Evans  was  here. 

Q.  How  soon  after  the  law  was  passed  was  it  that  he  was  here  ? — A. 
That  1  do  not  recollect.  ^ 

Q.  Was  it  not  a  short  while  t — A.  I  do  not  know.  I  do  not  recollect 
that  distinctly. 

Q.  Do  yoa  not  remember  now  that  he  filed  a  recommendation  that 
was  dated  on  the  23d  of  Jane,  1870,  nearly  a  month  prior  to  the  passage 
of  the  law  ? — A.  I  do  not  know  anything  aboat  that 

Q.  Do  yoa  not  remember  seeiag  Mr.  Evans  oat  in  Iowa  ? — A.  No, 
sir ;  I  do  not  recollect  that  I  have  heard  that  said,  bat  I  do  not  rec- 
ollect it 

Q.  Do  yoa  not  remember  that  Mr.  Evans  was  oat  there  and  made  an 
application  to  the  Secretary  of  War  for  this  place,  and  that  he  told  him 
to  wait  antil  he  got  to  Washington ;  that  he  Woald  not  consider  these 
matters  antil  he  got  back  to  Washington  Gity  T — A.  I  have  no  recollec- 
tion of  ever  hearing  him  say  that  or  seeing  him  there. 

Mr.  Blaib.  We  ask  the  Secretary  to  read  an  extract  from  the  report 
of  the  Secretary  of  War. 

Mr.  Manager  MoMahon.  We  have  no  objection  to  that  going  in,  in 
view  of  the  fact  that  it  was  after  the  election  of  the  incoming  Gongress. 

Mr.  Oabpbnteb.  If  yon  have  no  objection,  it  is  not  worth  while  to 
snm  ap  on  it  at  present 

Mr.  Manager  MoMahon.  I  simply  state  the  fact 

Mr.  Blaib.  This  is  an  extract  from  the  report  of  the  Secretary  of  War 
for  the  year  ending  Jane  30, 1875— the  annaal  report. 

Mr.  Manager  MoMahon.  It  is  really  December,  1875. 

The  Ghief  Glerk  read  from  the  report  of  the  Secretary  of  War,  dated 
November  22, 1875,  as  follows : 

Bj  the  act  of  Jalj  15, 1870,  tbe  Secretary  of  War  was  authorized  '*  to  permit  one  or  more 
trading  estahlishments  to  he  maintained  at  any  military  tfost  on  the  frontier,  not  in  tbe 
vicinity  of  any  city  or  town,  when  he  belieyes  such  an  estabnshment  is  needed  for  the  ac- 
commodation of  emif2prants,  freifl^hters,  or  other  citizens.  The  persons  to  maintain  such  es- 
tablishments shall  be  appeintea  by  him,  and  shall  be  under  protection  and  control  as  camp- 
followers.'*  This  changfes  the  previous  custom,  under  which  the  department  commander 
had  charge  of  the  appointment  of  sutlers  for  militair  posts.  I  suggest  that  a  law  be  passed 
giving  the  appointment  of  sutlers,  as  heretofore,  to  department  commanders,  including  in  its 
provisions  authority,  as  it  now  exists,  to  the  council  of  administration  at  each  post  to  regu- 
late the  prices  of  the  goods  to  be  sold  by  the  traders,  and  also  authority  to  the  proper  mill- 
tiiry  commander  to  limit  the  amount  to  which  a  soldier  shall  be  trusted  by  the  sutler,  that 
amount  to  be  collected  from  his  monthly  pay.  A  provision  of  this  kind  would,  I  think,  be 
wise,  as  it  would  prevent  that  excess  of  expenditure  which  now  occurs  where  there  is  no 
supervision  exercised. 

Mr.  Manager  MoMahon.  GentlemcD,  have  yoa  any  other  message  or 
recommendation  prior  to  that,  between  1870  and  1875  !  We  have  no 
objection  to  that  going  in  as  well. 
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Mr.  Cabpenter.  We  desire  to  return  our  tbauks  for  the  gashing  gen- 
erosity of  the  managers,  which  we  have  not  noticed  until  very  recently, 
or  else  we  should  have  acknowledged  it  before, 

Mr,  Manager  McMahon,  It  was  to  the  poverty  of  the  gentlemen  that 
I  made  the  appeal.    I  knew  they  had  none  to  offer. 

Mr.  Carpenter.  That  detracts  very  much  from  the  generosity  I  gave 
the  manager  credit  for. 

Napoleon  B.  McLaughlin  sworn  and  examined. 

By  Mr.  Blair  : 

Question.  State  your  position  and  occupation. — Answer.  1  am  a  major 
in  the  United  States  Army,  Tenth  Cavalry. 

Q.  Where  stationed  ?— A.  At  Fort  Sill. 

Q.  How  long  have  you  been  stationed  at  Fort  Sill  t — A.  Nearly  two 
years. 

Q.  Are  you  a  member  of  the  council  of  administration  at  that  post!— 
A.  A  council  of  administration  is  appointed  every  month  or  two.  I  was 
a  member  of  the  council  of  administration  two  months  ago  at  Fort  Sill. 

Q.  Was  Mr.  J.  S.  Evans  recommended  by  you  as  a  member  of  that  coun- 
cil for  the  post-tradership  f  — A.  He  was. 

Q.  Did  the  whole  council  join  in  his  recommendation! 

Mr.  Manager  McMahon.  When  is  this  that  you  are  referring  to ;  what 
(late! 

Mr.  Blair.  When  he  was  a  member  of  the  council. 

Mr.  Manager  McMahon.  That  is  since  March  2, 1876,  is  it  not! 

Mr.  Blair.  Yes. 

Mr.  Manager  McMahon.  That  has  been  ruled  out  by  the  Senate,  Mr. 
President ;  the  recommendations  of  this  party 

Mr.  Carpenter.  The  record  was  ruled  out.  We  now  want  to  estab- 
lish the  fact  by  the  witness. 

Mr.  Manager  McMahon.  Perhaps  I  ought  properly  to  ask  first  what 
you  expect  to  prove. 

Mr.  Carpenter.  To  prove  that  Mr.  Evans  was  a  first-rate  trader,  and 
good  business  man. 

Mr.  Manager  McMahon.  I  expect  we  shall  agree  to  that. 

Mr.  Carpenter.  That  is  the  end  of  it,  then. 

Mr.  Blair.  That  is  all  we  wanted  to  proved  by  Major  McLaughlin. 

Mr.  Carpenter.  Let  us  have  this  agreement  understood.  I  undet- 
stand  that  the  managers  consent  that  Mr.  Evans  was  a  first-class  trader 
and  a  good  business  man,  recommended  unanimously  by  the  board! 

Mr.  Manager  McMahon.  We  admit  that  the  appointment  itself  was 
a  good  appointment ;  but  it  was  unfortunate  that  he  had  to  get  it  in  the 
way  he  did.    That  is  our  admission. 

Mr.  Carpenter.  I  guess  we  had  better  go  on  with  the  witness.  Yoor 
generosity  is  fading  out  again. 

Mr.  Manager  McMahon.  I  concede  all  you  ask. 

Mr.  Manager  Hoar.  We  concede  that  he  was  a  good  post-trader  and 
a  good  business  man. 

Mr.  Manager  McMahon.  We  do  in  good  faith. 

Mr.  Carpenter.  And  was  unanimously  recommended  by  thecouucil 
of  administration  and  all  the  officers  at  the  post  about  the  8th  day  of 
March,  1876  ! 

^Ir.  Manager  McMahon.  Yes,  sir. 

Mr.  Carpenter.  That  is  admitted,  is  it  ? 

Mr.  Manager  McMahon.  Yes,  that  is  agreed.  Not  only  was  he  so 
then,  but  was  back  in  1870  as  well. 
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Mr.  Blaib.  Then  we  need  ask  no  more  questions  of  this  witness. 
Mr.  Manager  MoMahon.  We  shall  put  none. 

Christopher  C.  Augur  sworn  and  examined. 
By  Mr,  Blair  : 

Question.  What  is  your  rank  and  present  command! — Answer.  My 
rank  is  that  of  brigadier-general  in  the  Army,  and  I  at  present  com- 
mand the  Department  of  the  Gulf. 

Q.  How  long  have  you  held  that  command  t — A.  I  have  held  that  com- 
mand since  some  time  in  March  of  last  year. 

Q.  Where  did  you  command  previously  ! — A.  I  commanded  previously 
to  that  the  Department  of  Texas. 

Q.  How  lon^  di4  you  command  in  Texas  ? — A.  I  commanded  in  Texas 
from  early  in  January,  1872. 

Q.  Did  these  several  commands  that  you  have  held  bring  you  into  re- 
lations, corresiK)ndence,  and  official  communication  with  the  Secretary 
of  War  ! — A.  Yes,  sir. 

Q.  Did  you  become  well  acquinted  with  him  t — A.  Very  well. 

Q.  Will  you  be  good  enough  to  state,  from  your  own  knowledge  and 
from  his  reputation  among  commanding  officers  in  the  service,  what  his 
character  is  as  an  efficient  and  honest  administrator  of  his  Department  7 
—A.  So  far  as  I  know  and  so  far  as  I  had  relations  with  him  in  refer- 
euce  to  my  own  department — I  speak  particularly  of  that — and  so  far 
as  I  know  in  other  respects,  his  administration  was  regarded  as  a  just, 
able,  and  efficient  one.  He  was  zealous  for  the  interests  of  the  service, 
so  far  as  my  own  departments  were  concerned.  I  know  that  from  his 
manner  and  from  my  intercourse  with  him.     • 

Q.  Was  his  character  upright  in  dealing  with  all  business  I — A.  So 
far  as  I  ever  heard. 

Gross^xamined  by  Mr.  Manager  McMahou  : 

Q.  Where  did  Mr.  Belknap  reside  before  he  was  appointed  Secretary 
of  War? — A.  I  do  not  know  of  my^own  knowledge.  1  understooil that 
be  was  a  resident  of  Keokuk,  Iowa. 

Q.  Were  you  aware  of  the  fact  that  he  was  collector  of  internal  reve- 
nue for  some  years  in  Keokuk,  Iowa  f — A.  Not  of  my  own  knowledge. 

Mr.  Carpenter.  Will  the  managers  state  what  the  object  of  that 
kind  of  examination  is  f 

Mr.  Manager  McMahon.  I  want  to  inquire  upon  cross-examination 
the  extent  of  the  witness's  knowledge,  and  to  open  a  matter  that  we 
may  go  into  before  we  get  through.  The  gentleman  would  not  take  our 
admission,  and  now  we  want  to  inquire  what  the  reputation  of  Greneral 
Belknap  may  have  been  at  Keokuk,  Iowa,  in  public  matters  in  connec- 
tion with  internal  revenue. 

Mr.  Carpenter.  We  shall  be  glad  to  have  you  do  it. 

Mr.  Manager McMahon.  The  gentlemen  may  laugh;  but  il  Ihey  pre^^s 
the  inquiry,  we  have  the  right  to  cross-examine. 

Mr.  Carpenter.  You  can  sail  right  in. 

Q.  (By  Mr.  Manager  McMahon.)  State  whether  you  had  any  acquaint- 
ance with  or  knowledge  of  what  people  said  about  him  in  the  towji  in 
which  he  lived  as  to  his  reputation  for  honesty  and  fair  dealing  in  pub- 
lic office. — A.  I  know  nothing  of  it. 

Q.  About  how  much  association  have  you  had  with  people  who  are 
intimately  acquainted  with  General  Belknap  f — A.  None,  except  with 
officers  of  the  Army.^ 

Q.  How  near  did  you  ever  live  to  General  Belknap  ? — A.  I  do  not 
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know.    I  have  been  on  the  frontier  at  Omaha  since  1867  and  in  Texas. 
I  do  not  know  where  the  Secretary  resided  daring  that  time. 

Q.  And  you  have  no  knowledge  of  what  his  neighbors  and  those  who 
associated  with  him  say  about  him  at  home  in  Keoknk  f^A«  ^o,  sir;  I 
only  know  him  through  his  connection  with  the  Army. 

Ealph  p.  Lowe  sworn  and  examined. 

By  Mr.  Carpenter  : 

Question.  Where  do  you  reside! — Answer.  In  Washington  City. 

Q.  How  long  have  you  resided  here  f — A.  Two  years  last  May. 

Q.  Where  did  you  previously  reside  f — A.  I  formerly  resided  at  Keo- 
kuk, Iowa. 

Q.  What  official  positions  have  you  held  in  the  State  of  Iowa?— A. 
I  was  prosecuting  attorney  for  the  State  of  Iowa  and  for  the  Federal 
Government  a  part  of  the  time ;  I  have  been  on  the  district  bench ;  I 
have  filled  the  office  of  governor  and  member  of  the  supreme  bench  of 
Iowa. 

Q.  How  long  had  you  lived  in  Keokuk  before  coming  here?— A. 
Twenty-five  years. 

Q.  How  long  have  you  known  and  how  intimately  have  you  known 
General  Belknap  f — A.  About  a  quarter  of  a  century. 

Q.  How  intimately  ? — A.  I  should  think  as  intimately  and  as  closely 
as  any  other  person  outside  of  his  own  family. 

Q.  Do  you  know  his  reputation  and  character  in  the  city  of  Keoknk 
in  regard  to  private  and  public  life  ! — A.  I  think  I  do.  He  was  a  close 
neighbor  of  mine.  He  lived  next  door  to  me  with  his  family  np  to  the 
time  he  came  here  as  Secretary  of  War. 

Q.  What  was  that  character  f — A.  I  think  it  was  very  good.  Daring 
the  twenty-five  years  I  have  known  the  general  I  had  no  reason  to  dis- 
trust  

Mr.  Manager  MoMahon.  Never  mind  that  It  is  only  his  general  rep- 
utation among  his  neighbors  that  is  competent. 

Q.  (By  Mr.  Gabpenteb.)  As  the  managersare  getting  a  little  anxious 
on  one  point,  I  will  ask  you  if  you  know  anything  about  his  reputation 
as  internal-revenue  collector  ! — A.  I  know  something  of  it,  bis  general 
reputation. 

Q.  Was  that  good  I— A.  The  collections  of  the  internal  revenue  in 
that  district  were  very  large,  unusually  large  during  the  time  he  was 
collector.    I  think  the  collections  were  very  close  indeed. 

Mr.  Manager  MoMahon.  That  is  not  the  question.  The  question  is 
his  reputation.  I  object,  of  course.  The  proper  question  is  what  his 
neighbors  said  on  the  point. 

Q.  (By  Mr.  Caepbnter.)  Very  well ;  what  was  his  reputation  in  that 
respect  t — A.  I  think  it  was  very  good  indeed. 

Cross-examined  by  Mr.  Manager  McMahon  : 

Q.  Were  you  ever  connected  with  him  in  business  t — A.  Yes,  sir;  he 
was  a  partner  of  mine  in  the  practice  of  the  law.  When  he  first  came 
there  he  entered  my  office  as  partner. 

Q.  By  whom  was  he  appointed  collector  of  internal  revenue  T— A.  1 
presume  he  was  appointed  by  the  President  of  the  United  States. 

Q.  Who  was  President  at  that  time  !— A.  I  believe  it  was  Andrew 
Johnson. 

Q.  How  long  did  he  hold  that  place  f—A.  He  held  it  up  to  the  time 
he  was  appointed  Secretary  of  War ;  two,  three,  or  four  j^ears. 

Q.  Are  you  acquainted  with  Hon.  Mr.  McCrary,  Representative  from 
that  district  f— A.  Very  well. 


TEIAL   OF   WILLIAM   W.   BELKNAP.  817 

Q.  Yon  can  state  now  all  you  know  about  certain  charges,  if  any,  being 
referred  against  the  collector  of  internal  revenae,  if  there  were  any, 
in  regard  to  the  management  of  matters  in  that  district. — A.  I  never 
heard  of  any. 

Q.  Was  there  not  an  effort  made  for  his  removal  f — A.  I  never  heard 
of  it. 

Q.  Are  you  not  aware  that  Mr.  McGrary,  when  elected,  made  formal 
application  to  have  him  removed! — A.  I  am  not.  I  never  heard  of  it 
before. 

Q.  You  did  not  know  that  1 — A.  No,  sir. 

Q.  1  understood  yon  to  say  that  you  left;  there  two  years  ago  f— A.  A 
little  over  two  years  ago. 

Mr.  Gabpbntbb.  Will  the  Sergeantat-Arms  go  over  to  the  House  and 
request  Mr.  McGrary  to  come  here  as  a  witness  f 

Mr.  Manager  Hoab.  I  think  Mr.  McGrary  has  gone  home  for  the  ses- 
sion. 

The  WiTiCBSS.  Mr.  McGrary  has  returned  home.    He  is  not  here. 

Mr.  Manager  McMahon.  I  was  not  aware  of  the  fact  myself  when  I 
put  the  question,  or  I  should  not  have  put  it  in  that  shape. 

Mr.  Gabpbrteb.  We  ask  the  court  now  for  a  subpcena  tolbe  issued  at 
once  and  be  delivered  to  the  Sergeant-at-Arms  at  once  for  Hon.  Mr.  Mc- 
Grary, a  member  of  the  House  from  Iowa. 

Mr.  Managet  MgMahon.  The  ^ntleman  had  better  put  it  in  a  differ- 
ent shape*  Mr.  McGrary  being  a  member  of  the  House,  and  the  House 
being  in  session,  whether  a  subpcBua  could  reach  him  is  a  question  that 
the  gentleman  had  better  consider. 

Mr.  Gabpenteb.  He  cannot  protect  himself  against  a  subpoena  of  the 
court  by  leaving  his  duties  in  the  House. 

Mr.  Manager  MoMahoh.  If  the  House  has  given  him  leave,  it  is  a 
matter  between  him  and  the  House. 

Mr.  Gabpenteb.  If  he  is  absent  on  leave,  he  is  a  private  citizen  pro 
tanio. 

Mr.  Manager  MgMahon.  I  have  no  further  suggestion  to  make. 

3ir.  Gabpenteb.  Much  obliged  to  you  for  what  you  have  made. 

Mr.  Manager  MoMahon.  I  will  proceed  with  the  cross-examination  of 
Mr.  Lowe.  (To  the  witness.)  Have  you  never  heard  the  transactions  of 
the  defendant  impeached  by  people  that  were  his  neighbors  out  in 
Keokuk,  lowaf — A.  I  never  heard  of  but  one  circumstance,  and  that 
grew  out  of  his  real-estate  operations.  All  the  real-estate  operators  there 
went  over  the  board  in  the  crisis  of  1857,  and  General  Belknap,  like  all 
the  others,  was  unable  to  meet  all  the  liabilities  that  he  had  incurred 
during  the  few  years  prior  to  that  crisis. 

Mr.  Manager  MoMahon.  I  do  not  care  about  those  matters. 

Mr.  Gabpenteb.  Had  you  not  better  go  on  and  press  itt 

Q.  (By  Mr.  Manager  MoMahon.)  What  I  want  to  get  at  is  whether 
you  ever  heard  any  person  speak  of  his  transactions;  I  do  not  want  the 
transactions  themselves. — A.  I  heard  of  a  rumor  of  a  particular  transac- 
tion which  was  settled  to  the  entire  satisfaction  of  all  the  parties,  as  I 
understood. 

Q.  It  required  settlement,  did  it? — A.  I  do  not  know;  it  was  settled. 
I  saw  Mr.  Lomax's  communication  to  the  Tribune — ^he  was  the  party 
concerned — in  which  he  stated  that  the  transaction  had  been  settled  to 
his  entire  satisfaction,  and  I  think  of  the  public  there  generally. 

Q.  Whilethat  thing  was  unsettled  was  there  talk  about  it? — A.  There 
was  some  talk  about  it. 

Q.  Of  what  character? — A.  Of  the  character  that  he  did  not  meet  his 

52  B 
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liabilities;  that  he  had  incurred  a  certain  liability  which  he  was  UDsble 
to  meet;  bat  afi  sooa  as  he  got  able,  as  soon  as  he  came  oat  of  the  Army, 
he  had  some  money,  and  settled  it  to  the  satisfaction  of  all  parties.  Tbe 
transaction  came  oat,  I  think,  while  he  was  in  the  Army.  He  did  not 
meet  the  liability  at  the  time,  perhaps,  he  shoald  have  done,  but  very 
soon  after  he  came  oat  it  was  arranged  to  the  satisfaction  of  everybody. 

Q.  What  did  yoa  hear,  if  anything,  in  regard  to  his  transactions  as  col- 
lector of  internal  revenne,  not  only  at  the  time  tbathe  was  collectCH'  bat  at 
any  time  then  or  subseqaently  ? — A.  All  that  I  heard  was  very  good ;  all 
in  his  favor. 

Q.  That  is,  there  was  a  great  deal  of  revenne? — A.  I  heard  that  be 
was  praised  here  at  Washington  for  his  promptness  and  fidelity  as  an 
officer  and  for  the  large  collections  which  he  made  in  that  district 

Q.  Do  yoa  not  know  that  they  madeverylargecollections  in  Missouri; 
that  while  the  thing  was  ranning  ** crooked"  there  the  colleotions  were 
very  large? — A.  I  do  not  know.    I  did  not  hear  anything  abont  that. 

Q.  And  since  the  law  is  enforced  the  collections  are  very  small,  aie 
they  not! — A.  I  do  not  know  aboat  tbe  operations  in  Miseonri.  I  never 
heard  anything  aboat  them  an  til  this  ^  whisky  ring"  was  ferreted  oat 
and  the  parties  panished. 

Be-examined  by  Mr.  Caepentee  : 

Q.  Yoa  said  that  a  certain  traosoition  was  settled.  The  maaager 
asked  yoa  if  it  was  a  transaction  that  needed  settlement.  How  is  it 
aboat  book  acooants  between  two  individoals;  do  they  need  settlemeBtf 
— A.  I  snppose  so. 

Q.  When  a  promissory  note  is  paid  that  is  a  settlement  of  the  note, 
is  it  nott — A.  I  presume  so.    I  understand  it  tQ  be  so. 

Q.  The  snm  and  substance,  head  and  front,  of  this  thing  was  that 
Oeneral  Belknap  was  a  little  short  at  one  time! — A.  Yes,  sir;  anable 
to  meet  his  real -estate  obligations. 

Q.  That  is  common  with  all  specalators  in  that  townt — A.  Yes; 
about  three-fourths  of  the  town,  I  think,  became  bankrupt  then. 

Q.  Of  coarse  I  understand  yoa  to  say,  governor,  that  he  subse- 
quently did  meet  the  obligation  to  the  satisfaction  of  the  man  to  whom 
he  was  owing  t — A.  I  saw  a  statement  under  the  hand  of  Mr.  Looiax  to 
that  effect. 

Mr.  Cahpenteb.  Mr.  President,  I  desire  to  call  Senator  Allison,  of 
Iowa. 

The  President  |>ro  te^npore.  The  Senator  will  stand  in  his  place  and 
be  sworn. 

Hon.  William  B.  Allison  sworn  and  examined,  standing  in  his 
place. 

By  Mr.  CakpenteR  : 
Question.  Where  do  you  reside!— Answer.   1  reside  at  Dubuque, 

Iowa 

Q.  How  far  from  Keokuk  f— A.  About  two  hundred  miles. 

Q.  How  long  have  you  known  Oeneral  Belknap  !— A.  I  have  known 
Oeneral  Belknap  since  1859, 1  think.  .     . 

Q.  Are  vou  acquainted  with  his  general  character  and  reputation  in 
the  city  of  Keokuk,  and  the  State  of  Iowa,  and  all  around  that  neigU- 
borhood  f  , .    ..  „ 

Mr.  Manager  Lapham.  Mr.  President,  I  desire  to  make  an  objection 
to  that  question.    If  there  is  any  rule  in  the  world  that  is  well  settled, 
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it  is  that  a  witness  not  of  the  vicinage  of  the  person  to  be  sustained 
cannot  be  called  to  prove  his  general  character.  No  man  can  go  two 
hundred  miles  for  the  purpose  of  ascertaining  the  reputation  of  another 
and  then  testify  to  it.    The  question  has  been  repeatedly  decided. 

Mr.  Black.  How  near  must  he  be  ? 

Mr.  Cabpenter.  Will  the  honorable  manager  allow  me  a  question  f 

Mr.  Manager  Lapham.  Certainly. 

Mr.  Carpenter.  What  would  be  the  vicinage  of  Oeneral  Orant  if 
his  character  was  in  question,  or  General  Sherman,  or  General  Phil. 
Sheridan  ? 

Mr.  Manager  Lapham.  Either  their  former  residence  or  their  present 
residence. 

Mr.  Carpenter.  We  could  take  our  choice  t 

Mr.  Manager  Lapham.  Yes. 

Mr.  Carpenter.  But  could  not  take  both  t 

Mr.  Manager  Lapham.  Yon  may  prove  the  general  reputation  of  Gen- 
eral Belknap  at  any  former  period  of  his  life  by  anybody  that  knew 
what  it  wa« }  bat  I  admit  that  the  rule  is  perfectly  well  settled  in  all 
courts  that  no  man  can  go  firom  the  vicinage  of  another  a  distance  of 
two  hundred  miles  and  there  learn  sufficient  to  enable  him  to  speak 
upon  a  question  of  general  reputation* 

Mr.  bLaok.  What  is  the  precise  distenee,  Mr.  Lapham  r  how  many 
miles,  furlongs,  fi^t,  and  indies  nfhst  the  witness  have  resraed  firom  the 
party's  residence  t 

Mr.  Manager  Lapham.  Within  what  is  termed  <^  the  neighborhood*" 

Mr.  Carpenter.  That  means  the  jurisdiction  of  the  justice  of  the 
peace,  does  it  not  ?  Is  not  that  ^^  the  vicinage  "  to  which  the  manager 
refers! 

Mr.  Manager  Lapham.  Not  quite  that. 

Mr.  Manager  MoMahon.  I  suggest  that  the  proper  foandation  is  this  : 
If  the  witness  who  proposes  to  speak  is  well  acquainted  with  the  neigh- 
bors who  are  abont  the  party,  he  can  then  speak  as  to  what  the  neigh- 
bors say.    I  think  that  is  the  tme  rule. 

Mr.  Cabpenter.  Win  not  the  reports  read  that  question  T 
The  President  j)ro  tempore.  The  reporter  will  read  the  question. 
The  question  was  read  by  the  Official  Reporter,  as  follows : 

Q.  Are  jon  acquainted  with  his  (Belknap's)  general  character  and  reputation  in  the  citj 
of  Keokuk,  and  the  State  of  Iowa,  and  aU  around  that  neighborhood  f 

The  President i^ro  tempore.  Do  the  managers  insist  on  the  objec- 
tion t 

Mr.  Manager  Laphah.  Yes,  sir;  we  object. 

The  Pbebident  pro  tempore.  Shall  this  interrogatory  be  admitted  f 

The  question  was  decided  in  the  affirmative. 

The  Pbesident  pro  tempore.  The  question  will  be  answered. 

A.  I  have  no  special  knowledge  of  Oeneral  Belknap's  character  at 
Eeoknk.  Of  course  I  know  a  good  many  people  in  Eeokuk.  I  know 
in  the  State  of  Iowa,  that,  so  far  as  acquaintance  goes,  he  bore  a  good 
name. 

No  cross-examination. 

Hon.  George  O.  Weight  sworn  and  examined,  standing  in  his  place. 

By  Mr.  Oabfenteb  : 

Question.  How  long  have  you  known  Oeneral  Belknap  T — Answer. 
About  twenty-five  years. 
Q.  How  far  do  you  reside  from  him  ? — A.  Counting  Eeokuk  as  his 
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home,  I  reside  about  one  handred  and  fifty  miles.    I  did  reside,  how 
ever,  for  fifteen  years  within  fifty  miles  of  him. 

Q.  Yon  say  you  have  known  him  for  about  a  quarter  of  a  century!— 
A.  Yes,  sir. 

Q.  Do  yon  know  his  general  reputation  in  the  State  of  Iowa  f — A.  I 
think  I  do. 

Q.  What  is  it,  good  or  bad  ! — A.  Good. 

Cross-examined  by  Mr.  Manager  McMahon  : 

Q.  Did  you  ever  hear  a  Eeokuk  man  speak  of  General  Belknap  ?— A. 
O,  yes,  sir. 
Q.  Did  you  ever  hear  his  integrity  questioned  t — A.  Never. 

Thomas  H.  Bugeb  sworn  and  examined. 

By  Mr.  Cabpenteb  : 

Question.  You  are  an  officer  in  the  Army  ! — Answer.  I  am. 

Q.  A  graduate  of  West  Point  Y — A.  I  am. 

Q.  Have  you  been  some  years  Superintendent  at  West  Point  f— A.  I 
have  been. 

Q.  How  long  f — A.  Since  the  Ist  day  of  September,  1871. 

Q.  Are  you  still  there  t — ^A.  I  am. 

Q.  Have  yon,  as  Superintendent  of  the  [Military  Academy,  been  in 
official  communication  and  relations  with  tne  Secretary  of  War  while 
General  Belknap  was  in  that  office  t — A.  Yes,  sir. 

Q.  From  your  knowledge  of  General  Belknap  and  his  manner  of  doing 
bnsiness,  I  ask  yon  what,  in  your  opinion,  was  the  general  character 
of  that  administration  t — A.  So  far  as  the  Military  Academy  is  con- 
cerned, the  character  has  been  that  of  a  person  who  was  zealous  for  the 
welfare  of  the  academy  and  attentive  to  his  duties 

Mr.  Manager  MoMahon.  That  is  not  in  issue  in  this  case. 

Mr.  Oabpenteb.  O,  yes,  it  is. 

Mr.  Manager  MoMahon.  I  certainly  mustraise  that  question.  We 
have  no  objection  to  his  honesty,  integrity,  and  official  patronage  being 
brought  in ;  but,  as  to  the  Military  A^demy,  I  fail  to  see  how  it  comes 
in. 

Mr.  Oabpenteb.  It  only  comes  in  as  one  branch  of  the  service  over 
which  he  was  administering. 

Mr.  Manager  Mc^Iahon.  You  are  only  entitled  to  go  into  general  rep- 
utaton. 

Mr.  Oabpenteb.  General  reputation  as  to  each  branch  of  the  busi- 
ness. 

Mr.  Manager  McMahon.  No  ;  general  reputation  for  honesty  and  in- 
tegrity ;  not  in  any  particular  branch,  but  generally.  I  submit  the 
question  to  the  Senate. 

Mr.  Oabpenteb.  Let  the  question  be  reported. 

The  question  and  answer  were  read  by  the  Official  Beporter,  as  fol- 
lows: 

Q.  From  your  knowledge  of  General  Belknap  and  his  manner  of  doing  business,  I  ask 
you  what,  in  your  opinion,  has  been  the  general  character  of  that  administration  ? — ^A.  So  far 
as  the  Military  Academy  is  concerned,  uie  character  has  been  that  of  a  person  who  was 
zealous  for  the  welfare  ot  the  academy  add  attentiveto  his  duties 

Mr.  Oabpenteb.  Nothing  further. 

Mr.  Manager  McMahon.  If  that  is  all  we  have  no  questions  to  ask. 

S.  V.  Beni^t  sworn  and  examined. 

By  Mr.  Oabpenteb  : 
Question.  You  are  an  Army  officer  ? — Answer.  Yes,  sir. 
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Q.  A  gradaate  of  West  Point  t— A.  Yes,  sir. 

Q.  How  loDg  have  yoa  been  in  the  service  ? — A.  About  twenty- seven 
years. 

Q.  What  is  your  present  position  t — A.  Chief  of  Ordnance  United 
States  Army. 

Q.  Were  yon  Chief  of  Ordnance  daring  the  time  General  Belknap  was 
Secretary  of  War  or  some  portion  of  it ! — A.  I  have  been  Chief  of  Ord- 
nance since  Jane,  1874. 

Q.  Before  that,  in  what  position  were  you  t — A.  I  was  acting  Chief  of 
Ordnance  for  several  months  prior  to  that  date,  and  prior  to  that  I  was 
assistant  in  the  office  of  the  Chief  of  Ordnance  since  October,  1869. 

Q.  And  from  that  time  you  were  more  or  less  familiar  with  the  busi- 
ness of  the  office  ? — A.  Yes,  sir ;  entirely  familiar  with  it. 

Q.  What  is  about  the  amount  of  funds  disbursed  through  your  Bureau 
annually  f — A.  I  did  not  know  that  question  would  be  asked,  but  I 
guessed  at  it,  and  I  should  say  that  we  have  expended  through  the 
office— I  cannot  say  bow  much  annually;  but  since  July,  1869,  there  has 
been  expended  over  $13,000,000. 

Q.  Yours  is  a  bureau  of  the  War  Department  t — A.  Yes,  sir. 

Q.  And  the  funds  that  go  to  that  and  to  all  the  other  bureaus  of  the 
Department  are  in  a  general  way  supervised  by  the  Secretary  of  War, 
are  they  not? — A.  Yes,  sir. 

Q.  Drawn  on  his  requisition  from  the  Treasury  Department? — A.  Yes, 
sir;  all  of  them. 

Q.  I  ask  you  now,  from  your  knowledge  of  General  Belknap  and  his 
connection  with  the  public  service  and  yourself  with  him  as  public  offi- 
cers, whether  in  your  opinion  the  general  administration  by  General 
Belknap  of  the  War  Department  has  been  a  good  one  or  a  bad  one  or 
what  it  has  been. — A.  My  impression  is  that  his  admiifistration  has 
been  most  excellent. 

Cross-examined  by  Mr.  Manager  MoMahon  : 

Q.  Explain  how  this  money  was  passed  through  the  Secretary's  hands 
and  how  many  persons  are  in  the  dififerent  Departments  who  are  checks 
upon  it.  It  is  not  in  his  private  pocket  to  handle  as  he  pleases,  is  it  ? — 
A.  Not  at  all. 

Q.  Explain  how  many  checks  there  are  upon  that  to  guard  it. — A. 
Whenever  I  desire  money  to  be  sent  to  a  disbursing-officer  at^an  arsenal, 
I  make  a  requisition  upon  the  Secretary  of  War  for  a  certain  amount 
of  money  under  a  certain  appropriation,  to  be  transferred  to  that  officer. 
He  then  makes  a  requisition  upon  the  Treasury  Department,  and  the 
money  is  sent  from  the  Treasury  Department  to  the  officer. 

Q.  How  many  different  persons  would  be  able  to  show  that  money 
had  been  abstracted  by  him  if  it  had  been  abstracted  by  him,  according 
to  the  checks  and  method  of  doing  business  in  the  Department  t — A«  I 
cannot  answer  that  question. 

Q.  More  than  one  person,  would  there  not  be  ? — A.  In  fact,  I  do  not 
see  how  he  could  abstract  it  at  all. 

Mr.  Manager  MoMahon.  That  will  do. 

Be-examined  by  Mr.  Cabpenteb  : 

Q.  Would  it  be  possible  for  an  unscrupulous  Secretary  of  War  to  have 
fingers  in  contracts  of  considerably  large  amounts  f— A.  If  he  had  some 
one  to  help  him,  probably. 

Q.  Are  there  not  a  good  many  ways  by  which  a  Secretary  of  War, 
if  be  were  a  dishonest  man,  could  lay  aside  a  good  deal  of  money  ? — A. 
I  think  so.    I  think  it  almost  impossible  to  have  the  checks  and  balances 
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SO  closely  and  perfectly  arranged  that  a  dishonest  man  could  not  take 
advantage. 

Eecross-examined  by  Mr.  Manager  Hoab  : 

Q.  Do  you  mean  to  say  that  it  would  be  possible  for  a  Secretary  of 
War  to  have  those  fingers — ^to  use  the  phrase  of  the  counsel — ^in  con- 
tracts with  your  knowledge  or  without  your  knowledge  f— A.  I  say  that 
usually  in  such  transactions  it  requires  more  than  one  party. 

Q.  But  you  were  asked  by  the  counsel  whether  it  would  not  be  possi- 
ble for  an  unscrupulous  Secretary  of  War  to  have  fingers  in  contracts, 
and  you  said  it  would.  Now,  I  ask  you  whether  that  would  be  possible 
without  your  knowledge. — A.  I  think  it  might  be  without  my  knowl- 
edge, but  I  have  my  doubts.  I  do  not  know  that  I  could  answer  the 
question  positively.    I  do  not  really  know  that  he  could  very  well. 

Q.  Then  it  would  not  be  possible  for  an  unscrupulous  Secretary  of 
War  to  commit  that  dishonesty  without  being  detected  by  you  and  be- 
ing exposed!  Is  that  what  you  mean  to  say? — A.  I  should  think  it 
would  be  very  difficult. 

-  Andrew  A.  Humphreys  sworn  and  examined. 

By  Mr.  Cabpbnteb  : 

Question.  You  are  an  Army  officer,  and  a  graduate  of  West  Point  ?— 
Answer.  Yes,  sir. 

Q.  Chief  01  Engineers  T — A.  Chief  of  Engineers. 

Q.  How  long  have  you  been  in  the  service! — A.  Since  1831,  with  the 
exception  of  a  year  or  two. 

Q.  Were  you  Chief  of  Engineers  during  the  administration  of  Bel- 
knap as  Secretary  of  War  ? — A.  I  was.  I  became  Chief  of  Engineers 
in  August,  1S66. 

Q.  Your  bureau  is  part  of  the  War  Department,  of  course  ? — A.  Yes, 
sir. 

Q.  Are  your  duties  of  such  a  character  as  to  bring  you  into  very  close 
communication  officially  with  the  Secretary  of  War  f— A.  Very  constant 
and  close  communication. 

Q.  From  what  you  have  seen  and  known  of  his  administration  as 
Secretary  of  War,  I  ask  you  whether  it  has  been  a  good  one  or  a  bad 
one. — A.  His  reputation  has  been  high  as  a  man  of  integrity  and  as  a 
man  of  ability. 

No  cross-examination. 

B.  B.  Mabct  sworn  and  examined. 

By  Mr.  Cabpenter: 

Question.  You  are  an  officer  of  the  Army  1 — Answer.  Yes,  sir. 

Q.  A  graduate  of  West  Point  1 — A.  Yes,  sir. 

Q.  What  position  do  you  hold  at  present  1— A.  Inspector-General  of 
the  Army. 

Q.  Have  you  held  that  office  during  the  administration  of  Belknap 
in  the  War  Department  f — A.  All  the  time. 

Q.  Are  the  duties  of  your  office  of  a  character  to  bring  you  into  close 
relations  with  the  Secretary  of  War! — A.  Quite  so. 

Q.  From  your  knowledge  and  experience  under  his  administration 
what  do  yon  say  of  it ;  was  it  good  or  bad  ? — A.  I  should  say  tbi^  he 
conducted  the  afiairs  of  the  War  Department,  in  my  judgment,  with 
eminent  zeal,  ability,  and  integrity. 

Q.  I  want  to  ask  you  about  sutlers  in  the  Army  previous  to  1372. 
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Undor  the  old  sjstem  were  they  always  livinp^  at  their  posts  or  were 
tbey  sometimes  living  away  from  their  posts  t— A.  I  never  knew  one 
who  lived  away  from  the  post.  There  may  have  been  exceptions  to  that, 
though.  When  I  was  stationed  at  military  posts  on  the  frontier,  the 
satlers  always  made  their  homes  at  the  posts.  They  were  away  pur- 
chasing goods  a  portion  of  the  time,  bat  they  were  generallyat  the  post. 

Q.  Was  there  any  regalation  of  the  Army  reqairing  them  to  reside 
at  their  posts  previoas  to  that  of  March  25, 1872  ? — A.  I  do  not  think 
there  was  any  speciflo  regalation,  bat  it  was  generally  understood  that 
they  were  to  do  so. 

No  cross-examination. 

William  McKee  Dunn  sworn  and  examined. 

By  Mr.  C ABPENTEE  : 

Question.  Are  yoa  an  officer  of  the  Army — the  Judge- Advocate-Gen- 
eral f— Answer.  Yes,  sir. 

Q.  Have  you  been  present  during  the  testimony  so  as  to  know  what 
is  meant  by  the  ^^  Robinson  letter"  that  has  been  introduced  heref — ^A. 
Yes,  sir. 

Q.  Where  did  you  first  see  that  letter  ! — A.  I  think  I  first  saw  it  in 
the  office  of  the  Secretary  of  War. 

Q.  At  what  time  f — A.  About  the  time  it  was  received,  I  should  think ; 
not  long  after  it  was  received.  It  was  before  there  was  any  action 
taken  on  the  record  of  his  trial. 

Q.  Where  did  you  see  it  afterward ! — A.  I  saw  it  afterward  in  the 
office  of  the  Judge- Advocate-Genial. 

Q.  Yoa  were  Assistant  Judge- Advocate-General  at  that  time  ? — A. 
At  the  time  I  first  saw  the  letter  I  was  the  Assistant  Judge- Advocate- 
General. 

Q.  Was  the  case  of  Bobinson  beingconsidered  in  the  officeof  the  Judge- 
Advocate-Genf»ral  f — ^A.  I  think  it  was  at  that  time.  My  recollection  is 
that  I  was  called  into  the  office  of  the  Secretaiy  of  War  and  was  asked 
whether  the  record  was  in  my  office  in  the  War  Department  building. 
It  was  not.    That  was  the  first  I  had  heard  of  the  case. 

Q.  And  that  was  about  the  time  yoa  saw  the  letter? — A.  I  think  so. 
I  either  saw  the  letter  then  or  it  was  read  to  me.  I  became  acquainted 
with  the  contents  of  the  letter  in  some  manner. 

Q.  While  the  case  of  Robinson  was  nnder  consideration  in  the  De- 
partment?— A.  Yes,  sir;  before  the  case  of  Bobinson  was  acted  upon 
by  the  Secretary  of  War. 

Q.  Do  you  know  that  the  Secretary  of  War  recommended  the  ap- 
proval of  the  finding  of  that  court  ? — A.  I  have  every  reason  to  believe 
he  did.  It  was  my  business  when  reports  of  cases  of  officers  were  sent 
up  from  the  Judge- Advocate-General  to  read  them  to  the  Secretary  of 
War:  and  while  I  do  not  distinctly  recollect  that  I  read  that  record  to 
him,  I  think  I  did.  At  least  I  have  sufficient  reason  to  believe  that  he 
thought  the  sentence  ought  to  be  approved. 

Q.  You  have  held  this  office  while  General  Belknap  was  Secretary  of 
War? — ^A.  Yes,  sir. 

Q.  What,  in  your  opinion,  was  the  general  character  of  his  adminis- 
tration of  the  War  Department? — A.  So  far  as  I  could  judge,  I  would 
characterize  it  as  General  Marcy  did ;  that  it  was  able,  zealous,  and 
honest. 

Cross-examined  by  Mr.  Manager  MgMahon  : 
Q.  Do  yoa  remember  how  it  was  that  the  Bobinson  letter  was  found 
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or  hunted  ap  ia  your  office  after  the  resignation  of  the  Secretary  ot 
War  f — A.  Yes,  sir. 

Q.  It  was  through  a  publication  of  Robinson's,  was  it  not?- A.  I 
think  that  after  Bobinson  made  a  publication  the  letter  was  inquired  for. 

Q.  The  President  of  the  United  States  ordered  a  search  for  it,  did  he 
notf — A.  1  -know  nothing  about  that.  General  Townsend,  I  think,  was 
the  party  who  first  made  inquiry  about  it. 

Q.  There  had  been  a  publication  by  Robinson  in  which  he  alluded  to 
it.  Yon  remember  that  fact,  that  he  had  written  such  a  letter  f— A.  Yes, 
sir. 

Q.  Search  was  made,  and  it  was  found  in  your  office! — A.  I  do  not 
know  that  he  had  alluded  to  the  fact  that  he  had  written  such  a  letter, 
but  in  some  way  or  other  he  claimed  credit  for  the  exposure  of  Secre- 
tary Belknap. 

Q.  And  claimed,  did  he  not,  in  an  interview  to  have  brought  the  at- 
tention of  the  President  to  it  as  well! — A.  I  do  not  remember.  There 
were  some  newspaper  articles  published  in  regard  to  it. 

Samuel  F.  Miller  sworn  and  examined. 
By  Mr.  Carpenter  : 

Question.  You  are,  I  believe,  a  civil  officer  of  the  United  States!— 
Answer.  I  have  the  honor  to  be  one  of  its  officers ;  a  member  of  the 
Supreme  Court. 

Q.  How  long  have  you  been  acquainted  with  General  Belknap?— A 
I  think  since  1851  or  1852 :  I  am  not  precisely  sure  which  year. 

Q.  Where  do  you  reside T — A.  I  reside  in  Keokuk,  Iowa.  General  Bel- 
knap came  to  Keokuk,  I  think,  a  year  or  a  year  and  a  half  after  I  did. 
I  went  there  in  the  spring  of  1850. 

Q.  You  have  known  him  ever  since? — A.  I  have  known  him,  I  think, 
very  well  since.  He  married  just  shortly  afterward  a  young  lady  across 
the  street  from  my  house,  and  my  sister-in-law  was  bride-maid  to  bis  first 
wife  ;%and  we  have  been  on  social  and  friendly  terms  from  that  day  to  this. 

Q.  Are  you  acquainted  with  the  general  character  of  Belknap  in  the 
city  of  Keokuk  ? — A.  I  think  I  can  say  that  I  am. 

Q.  What  is  it,  good  or  bad  ? — A.  It  is  very  good. 

Q.  What  is  his  character,  if  he  has  any,  in  the  city  of  Keokuk  as  a  col- 
lector of  internal  revenue! — A.  General  Belknap  was  collector  of  inter- 
nal revenue  after  I  came  to  be  a  judge,  and  I  resided  in  Keokuk  about 
three  or  four  months  in  the  year ;  I  remember  paying  my  own  income- 
tax  to  him ;  and  I  never  heard  anything  said  against  General  Belknap 
in  the  world  as  regards  his  character  as  a  collector  of  internal  revenue. 

Q.  It  has  been  said  here  that  at  some  one  time  of  his  life  he  was  pretty 
short  and  could  not  pay  some  debts  that  he  had  contracted  for  real 
estate..   Do  you  know  anything  about  thatt — A«  I  think  that  was  true. 

Q.  Do  you  think  he  lost  any  character  in  Keokuk  on  account  of  itt— 
A.  I  do  not  think  he  did.  I  think,  if  you  will  permit  me  to  say  so,  that 
I  did  the  largest  collecting  business  at  that  time  in  Keokuk  or  Soath- 
eastern  Iowa,  and  among  other  collections  I  had  a  good  many  notes  and 
claims  against  Mr.  Belknap,  and  I  know  of  no  man  in  those  pressing  cir- 
cumstances who  acted  with  more  honor  uniformly  than  General  Belknap 
did. 

JS'o  cross-examination. 

Hon.  John  A.  Kasson  sworn  and  examined. 

By  Mr.  Oabpenteb  : 
Question.  You  are  a  member  of  the  Honse  of  Representatives  from 
he  State  of  Iowa  f — Answer.  I  am. 
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Q.  Where  do  yoa  reside  in  the  State  t — A.  At  the  capital,  Des 
Moines. 

Q.  How  long  have  you  known  Oeneral  Belknap  T — A.  I  cannot  say 
exactly.    I  shonld  think  eight  or  ten  years ;  perhaps  longer. 

Q.  Do  yon  know  what  his  general  character  is  in  the  State  of  Iowa  ? — 
A.  I  think  I  do. 

Q.  What  is  it,  good  or  bad  t — A.  His  reputation  is  good,  and  nnim- 
peached  nntil  the  matter  now  under  consideration  by  the  Senate. 

No  cross-examination. 

Mr.  Gaupentbb.  Now,  Mr.  President,  we  have  completed  all  the  tes- 
timony that,  in  our  opinion  as  counsel,  we  can  properly  and  safely  intro- 
duce until  Mr.  Evans  is  sworn.  We  now  repeat  the  request  that  the 
court  adjourn  for  a  reasonable  time  to  enable  Mr.  Evans  to  be  present. 

Mr.  Manager  MgMahon.  We  certainly  renew  our  objections,  Mr.  Pres- 
ident, to  a  continuance  without  a  compliance  with  the  rule,  or,  if  not  the 
rule,  a  rule  that  ought  to  be  established  by  the  Senate,  that  the  mate- 
riality or  pertinency  of  the  testimony  expected  be  submitted  to  the  Sen- 
ate.   The  question  has  been  argued. 

Mr.  Blaok.  Do  you  mean  to  say  that  you  want  us  to  make  this  state- 
ment on  oath  t 

Mr.  Manager  MgMahon.  The  Senator  from  Vermont  put  a  question 
a  while  ago  which  indicated  the  idea. 

Mr.  Shbrhan.  I  ask  what  is  the  probability  of  getting  Mr.  Evans 
here,  and  when  f 

Mr.Mana|fer  McMahon.  About  seven  days,  I  should  judge  trom  what 
has  been  said.  I  may  be  wrone  about  that ;  but  he  is  the  other  side  of 
Fort  Beno.  and  I  understand  that  the  commander  at  Fort  Beno  is  here 
and  says  tnat  when  these  streams  get  «p  they  stay  up  for  three  or  four 
days.    The  railroad  is  torn  up  and  the  stages  cannot  get  through. 

Mr.  Shebman.  I  should  like  to  know  whether  General  Belknap  or  his 
counsel  had  any  opportunity  to  cross-examine  the  witness  Evans  when 
he  was  examined  before  the  committee  of  the  House. 

Mr.  Cabpenteb.  Of  course  not. 

Mr.  Manager  MgMahon.  I  think  not. 

Mr.  BoBBBTSON.  I  move  that  the  Senate  sitting  as  a  court  of  impeach- 
ment adjourn. 

Mr.  Cabpenteb.  Will  not  the  Senator  withdraw  that  for  a  moment  t 

Mr.  BoBEBTSON.  I  withdraw  the  motion. 

Mr.  Cabpenteb.  Mr.  President  and  Senators,  we  ask  leave  to  file,  in 
support  of  a  motion  for  postponement  of  this  trial  to  some  reasonable 
time,  the  following  affidavit : 

•  In  United  States  Senate  sitting  as  a  court  of  impeachment. 
The  United  States 

WiLUAM  W.  Belknap 

District  of  Columbia,  ss  : 

W.  W.  Belknap,  being  first  duly  sworn,  on  oath  sajs  that  he  has  stated  to  his  counsel, 
Hon.  J.  8.  Black,  Montgomery  Blair,  and  Matt  U.  CanMnter,  what  be  expects  to  prove  by 
John  8.  Evans,  and  after  such  statement  is  advised  by  his  said  counsel,  and  verily  believes, 
that  the  testimony  of  said  Evans  is  material  and  necessary  for  his  defense  in  this  cause,  the 
said  Evans  being  the  same  person  upon  whose  appointment  the  articles  of  impeachment  are 
based  ;  that  said  aflSant  is  informed  and  believes  that  said  Evans  is  en  route  for  Washington 
and  detained  bv  high  water  obstructing  the  roads,  but  that  he  will  be  in  as  soon  as  he  can 
eet  here,  and  this  application  for  postponement  of  the  trial  is  made  in  good  faith,  and  not  for 
delay. 

WM.  W.  BELKNAP. 

Subscribed  and  sworn  to  before  me  this  I2th  day  of  July,  A.  D.  1876. 

w.  J.  Mcdonald. 

Chief  Clerk  Senate. 


\ 
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Mr.  Manager  McMahon.  The  objectioa  has  been  fnlly  stated,  and  we 
only  rise  now  to  enter  it  formally  here, 

Mr.  £DMni9DS.  May  I  ask  the  Chair  what  the  pending  qaestton  is,  if 
it  is  in  order  to  make  an  inqniry  f 

The  President  pw  tempore.  Counsel  on  the  part  of  the  respondent 
have  presented  an  affidavit  and  counsel  have  asked  a  postponement  in 
accordance  therewith.    There  is  no  formal  motion. 

Mr.  Edmunds.  I  ask  that  the  motion  for  postponement  be  redaoed  to 
writing,  if  it  is  in  order  to  make  such  a  request. 

The  President  oro  tempore.  The  oonnsel  will  reduce  their  motion  to 
writing  as  required. 

Mr.  CoNKLiNa.  I  should  like  to  inquire  of  somebody  the  date  when 
Evans's  name  was  furnished  to  the  appropriate  authorities  to  be  sam* 
moned  as  a  witness. 

Mr.  Manager  Hoar.  Mr.  President,  I  think  I  onght  /o  state  a  £act 
which  perhaps  will  be  considered  as  favorable  by  the  counsel  for  ttte 
defendant,  but  I  will  state  what  I  am  informed'  by  the  Sergeant-at-Arms. 
I  understand  that  Evans  has  actually  been  in  attendance  befOTC  the  Sen- 
ate, in  obedience  to  the  subpoena,  if  it  were  a  subpoena,  or  to  the  tele- 
graphic  information  that  a  subpcena  had  issued. 

Mr.  CONKLINO.  When  was  that  f 

Mr.  Manager  Hoar.  I  am  not  able  to  say;  the  Sergeant-at-Arms  must 
give  the  information.  I  suppose  that  rather  strengthens  than  weakens 
the  claim  of  the  defense. 

Mr.  CoNKLiNG.  My  purpose  was  only  to  know  what  diligence  they  had 
observed  in  getting  him  summoned. 

The  Pbbsidbnt  pro  tempore.  The  return  can  be  read,  which  will  show 
the  fact  that  the  Senator  trom  ^w  York  has  inquired  about.  The  Sec< 
retary  will  read  the  return. 

The  Chief  Clerk  read  as  follows : 

Washington,  D.  C,  July  i,  1876. 

I  made  service  of  the  vrithiD  subpoena,  tele^aphing^  the  same  to  the  within-named  Jobii 
S.  Evans,  at  Fort  Sill,  Indian  Territory,  on  the  evening  of  the  22d  dajr  of  Jane,  1876. 

JNO.  R.  FRENCH, 
SeirgeaHt'mt'Arms  United  SiMUs  Sematt. 

Mr.  CoNKLiNa.  Mr.  President,  my  inquiry  was  simply  when  the  re- 
spondent or  his  counsel  took  the  proper  steps  to  have  this  man  sum- 
moned first ;  what  date  that  was  t 

Mr.  Black.  I  should  say  immediately  after  the  time  was  fixed  for  the 
trial,  as  soon  as  it  was  possible  for  us  to  do  so. 

Mr.  Edmunds.  He  is  in  the  general  list  of  witnesses  ordered  by  the 
Senate. 

Mr.  Black.  I  understand  the  managers  to  say  what  I  know  to  be 
true  myself,  that  we  have  used  all  possible  diligence  to  get  this  witness 
here ;  that  there  can  be  no  objection  to  anything  we  ask  for  of  which 
that  is  a  sufficient  ground. 

Mr.  Manager  Lapham.  Mr.  President,  I  desire  to  make  a  single 
suggestion  to  the  Senate  upon  the  point  of  our  objection  that  the 
respondent  in  support  of  this  application  should  be  required  to  state 
what  he  expects  to  prove  by  this  witness  as  a  condition  of  postpone- 
ment at  this  stage  of  the  case.  The  respondent  entered  upon  the  trial 
without  objection,  upon  the  assumption  that  he  was  ready  for  trial.  We 
are  now  in  the  midst  of  the  trial ;  and  a  different  rule,  I  submit,  applies 
to  this  case  from  what  would  have  been  applicable  if  this  application  to 
postpone  had  been  made  before  the  trial  commenced,  upon  the  ground 
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that  Evans  was  not  here  in  attendance.  We  have  waited  until  the  evi- 
dence OD  oar  side  is  completed,  with  the  right  to  call  this  witness  in 
ease  he  comes,  for  we  want  tun,  I  apptebend,  moA  aiore  than  the  de- 
fense. We  have  waited  until  the  defense  have  exhausted  in  the  main 
their  evidence  according  to  the  soggestion  of  the  counsel.  Now  thej 
propose  to  stop  this  trial  midway,  and  postpone  the  further  hearing  by 
reason  of  the  absence  of  this  witness,  without  any  suggestion  as  to  what 
they  propose  to  prove  in  respect  to  this  case  by  him.  I  submit  that  an 
application  now,  pending  the  trial,  is  upon  an  entirdy  different  footing 
from  an  application  made  before  the  trial  is  entered  upon  on  the  sup- 
position and  statement  that  the  party  is  not  ready  for  trial  and  cannot 
properly  commence  it  The  defendant  did  not  ask  to  postpone  this  case 
on  the  ground  that  his  witnesses  were  not  here.  He  entered  upon  the 
trial  on  the  6tb  of  the  present  month,  the  day  assigned  by  the  Senate 
for  the  trial,  witjhout  objection  that  he  was  not  prepared  to  go  throuffh 
with  it.  It  wasThtti  the  proper  time,  if  his  witnesses  were  not  here,  for 
him  to  have  asked  a  postponement  until  their  arrival.  Having  entered 
apon  the  trial,  and  having  proceeded  to  the  point  we  now  have  reached, 
1  submit  that  the  application  to  postpone  is  upon  a  different  footing  from 
what  it  would  have  been  if  made  then. 

Mr.  Gabpekteb.  Mr.  President,  the  reason  for  strictness  against  an 
application  made  to  adjourn  a  cause  after  the  trial  of  it  has  commenced 
in  a  court  of  law  is  that  a  jury  is  not  a  continuing  institution.  It  is 
summoned  for  a  term,  and  it  never  comes  again.  That  particular  body 
never  comes  a  second  time.  That  is  the  reason,  and  it  is  always  stated 
sOf  why  greater  strictness  is  observed  in  regard  to  the  postponement  of 
a  trial  commenced  before  a  jury.  Everything  that  has  been  done  must 
be  lost  The  testimony  at  the  next  term  most  be  retaken,  and  the  whole 
case  proceed  de  novo.  Here  is  a  trial  in  the  court  of  impeachment  be- 
fore the  Senate  of  the  United  States,  a  body  tiiat  cannot  die  as  long  as 
the  Government  lives,  a  continuous  institution,  that  is  not  to  lose  the 
benefit  of  what  has  been  done.  The  strict  attention  which  has  been 
paid  by  every  Senator  here  to  this  testimony  shows  that  it  will  never 
lade  fix)m  his  recollection.  There  is  not  the  slightest  fear  that  when  the 
Senate  shall  postpone  this  hearing  for  a  week  or  ten  days  to  have  this 
witness  arrive,  any  of  the  testimony  will  be  even  finintly  fading  away  at 
all  in  the  minds  of  the  Senate.  The  argument,  therefore,  made  by  the 
managers  as  to  a  nisi  prius  trial  before  a  jury  has  no  application. 

Again,  he  says  we  ought  to  have  applied  for  a  continuance  before  we 
commenced  the  trial.  I  have  already  stated  to  the  Senate,  and  now 
repeat,  that  when  we  made  our  application  to  have  this  witness  sub- 
pcenaed  he  was  not  subpoenaed  in  our  behalf,  because  the  Government 
had  snbpcenaed  him  themselves.  The  Government  were  here  with  their 
case,  and  Mr.  Evans  was  one  of  their  witnesses,  and  we  have  heard  from 
first  to  last  that  he  was  one  of  their  main  and  principal  witnesses,  the 
thought  of  whose  absence  makes  their  grief  overflow.  We  had  no  doubt 
that  the  managers  were  acting  in  good  faith.  We  had  no  doubt  that 
they  would  not  proceed  to  the  trial  until  they  knew  their  chief  witnesses 
were  at  command.  We  had  no  doubt  that  Mr.  Evans  would  be  here ; 
and  as  soon  as  the  fact  came  to  our  knowledge  that  he  was  not  here,  we 
even  interrupted  a  witness  on  the  stand  to  give  notice  that  we  should 
be  unable  to  proceed  with  our  evidence  without  him,  and  on  an  order 
moved  by  the  Senator  from  Vermont  I  think,  a  subpoBua  was  actually 
issued,  and  was  put  into  tiie  hands  of  the  Sergeant-at-Arms  at  once. 

Mr.  Bayabd.  I  should  like  to  ask  counsel  are  we  to  understand  that 
the  defendant  has  not  summoned  this  witness  at  all,  but  has  relied  on 
the  subpcena  issued  on  the  part  of  the  prosecution  ? 
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Mr.  Cabpenteb.  The  &ct  is  this:  We  applied  in  the  first  application 
made  to  have  Evans  subpoenaed  as  oar  witness,  and  supposed  that  he 
had  been.  After  the  trial  commenced  and  we  came  to  inquire  into  the 
matter,  we  ascertained  that  the  officers  had  not  subpoenaed  him  for  the 
defendant  because  they  had  subpoenaed  him  for  the  prosecution. 

Mr.  Manager  MgMahon.  The  order  was  simply  this :  That  witnesses 
were  to  be  summoned  at  the  expense  of  the  Government  whom  a  certaio 
committee  said  should  be  summoned.  The  respondent  was  at  liberty  to 
summon  any  one  at  his  own  expense. 

Mr.  Black.  It  was  the  14th  day  of  June  that  the  list  of  witnesses 
summoned  on  the  part  of  the  accused  was  ordered  to  be  transmitted  to 
the  Secretary  of  the  Senate. 

Mr.  Oabpenteb.  This  matter  is  very  easily  settleit.  Here  is  the  ap- 
plication which  we  made  for  our  witnesses  and  which  the  Senate  ordered 
to  be  submitted  to  a  committee  named  in  the  order,  |ind  on  the  first 
page  of  that  list  is  the  name  of  John  S.  Evans,  and  this  came  from  the 
committee,  approved  by  the  committee,  signed  by  Senators  Frelinghny- 
sen,  Thurman,  and  Ohristiancy,  and  it  was  received  by  the  Clerk  of  the 
Senate  on  the  2l6t  day  of  June.  So  we  had  a  right  to  suppose  that  the 
witness  was  to  be  here,  and  we  supposed  that  he  was  here.  The  very 
moment  we  ascertained  that  he  was  not  here  we  did  everything  that  we 
could  to  protect  our  rights  in  the  matter. 

Now  I  respectfully  ask  the  following  order : 

^^  The  respondent's  counsel  ask  for  an  order  that  the  farther  trial  of 
this  cause  be  postponed  until  notice  be  given  by  the  Senate  to  the  House 
of  Eepresentatives  of  the  United  States  and  to  the  respondent." 

I  put  it  in  that  form  because  he  may  be  here  by  Saturday ;  he  may  not 
untU  Monday.  I  do  not  know  anything  about  his  whereabouts  or  when 
he  will  be  here,  except  what  has  been  stated  in  the  Senate. 

Mr.  Bobebtson.  Is  it  known  that  he  will  be  here  at  all  t 

Mr.  Gabpei^teb.  It  has  been  stated  several  times  in  the  Senate  that 
telegrams  have  been  received  that  he  is  on  his  way  and  is  only  stayed  in 
his  coming  by  freshets  which  prevent  travel,  and  that  he  wUl  be  here 
just  as  soon  as  he  can.  Precisely  how  high  the  tide  is  rising  there  or 
how  broad  the  freshet  is,  I  do  not  knpw.  The  testimony  is  that  he  is  on 
his  way  and  will  get  here  as  soon  as  he  can.  I  therefore  ask  for  that 
order  in  that  form. 

Mr.  Manager  Jenks.  I  will  ask  the  counsel  whether  all  the  rest  of 
their  testimony  has  been  given  f 

Mr.  Gabpenteb.  There  are  two  or  three  witnesses  that  we  cannot 
properly  call,  as  I  have  said,  until  we  see  Mr.  Evans.    Aside  from  that 
I  think  we  have  noae ;  and  yet  if  anything  should  occur  in  the  mean 
time,  we  do  not  wish  to  be  cut  off  by  a  formal  close  at  this  point. 

The  Pbesidbnt  pro  tempore.  The  Secretary  will  report  the  order  asked 
by  the  counsel. 

The  Ghief  Glerk  read  as  follows  : 

The  respondent's  counsel  ask  for  an  order  that  the  further  trial  of  this  cause  be  poBtpone^ 
until  notice  be  giyen  by  the  Senate  to  the  House  of  Bepresentatives  of  the  United  States 
and  to  the  respondent. 

The  Pbesident  pro  tempore.  The  question  is  on  the  order  just  read. 

Mr.  GoNKLiNG  called  for  the  yeas  and  nays,  and  they  were  ordered. 

Mr.  Bayabd.  Pending  that  call  I  move  that  the  Senate  sitting  as  a 
court  of  impeachment  do  now  adjourn. 

The  motion  was  agreed  to ;  and  (at  five  o'clock  p.  ra.)  the  Senate  sit- 
ting for  the  trial  of  impeachment  adjourned. 
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Thursday,  July  13,  1876. 

The  President  pro  tempore.  The  legislative  and  execative  business 
of  the  Senate  will  be  suspended,  and  the  Senate  will  proceed  to  the  con- 
sideration of  the  articles  of  impeachment  exhibited  by  the  House  of 
Representatives  against  William  W.  Belknap. 

The  nsual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  President  pro  tempore.  The  House  of  Representatives  will  be 
notified  as  usual. 

Messrs.  McMahou,  Jenks,  Lapham,  and  Hoar,  of  the  managers  on  the 
part  of  the  House  of  Representatives,  appeared  and  were  conducted  to 
the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter.     * 

The  President  pro  tempore.  The  journal  of  yesterday's  trial-session 
will  be  read. 

Mr.  Sherman.  As  the  journal  is'really  in  printed  form  lying  on  our 
tables  in  the  Record,  I  move  to  dispense  with  its  reading. 

Mr.  Manager  MgMahon.  Mr.  President,  before  that  is  done  I  notice 
in  the  Record  that  on  an  objection  which  was  made  and  sustained  by 
the  Chair,  the  ruling  of  the  Chair  is  not  entered.  It  is  in  that  place, 
Mr.  Cari>enter,  where  yon  offered  the  second  item  of  Oeneral  Sheridan's 
testimony.  We  objected  on  the  ground  that  it  had  already  been  set- 
tled. 

Mr.  Bayard.  Mr.  President,  I  should  like  to  be  informed  whether  the 
Sergeant-at-Arms  has  any  fstcts  in  regard  to  the  witness  Evans,  ob- 
tained since  our  adjournment  yesterday  f 

The  President  pro  tempore.  The  Chair  is  just  informed  that  he  has, 
and  will  submit  them.  They  are  reduced  to  writing,  and  the  Chair  will 
submit  the  paper  as  soon  as  the  minutes  are  disposed  of.  Counsel  are 
argaing  on  some  difference. 

Mr.  Manager  McMahon.  On  page  17  of  the  Record  of  to-day  as  put 
before  us  here,  we  find  this : 

Mr.  Carpekter.  Now  I  call  attention — it  need  not  be  rewritten  or  copied,  of  •course — 
to  the  stipulation  on  page  158  of  the  Impeachment  Record,  of  three  points  of  fact  submit- 
ted. 

Mr.  Manafi^er  McMahon.  Section  2  is  not  competent,  and  to^  that  we  have  reserved  the 
objection.    That  is: 

*'  II.  That  in  regard  to  all  the  applications  made  for  leave  to  sell  liquors  at  the  military 
posts  the  matter  was  referred  by  the  Secretary  of  War  to  him,  and  bj  him  investigated  and 
reported  on,  and  his  report  in  all  cases  was  adopted  by  the  Secretary  of  War." 

On  this  we  make  the  point  that  the  record  must  speak  for  itself,  which  is  the  question  al- 
ready made  and  settled ;  and  we  put  in  the  objection  now  to  that  particular  matter. 

The  President  nodded  but  said  nothing,  and  the  rex>orter  fails  to  have 
the  sustaining  of  the  objection  noted. 

The  Pbesidbnt  pro  tempore.  The  Chair  sustained  the  objection. 

Mr.  Manager  MojIahon.  The  Record  docs  not  show  that  the  objection 
was  sustain^. 

The  President  pro  tempore.  It  will  be  corrected  in  that  particular. 
Shall  the  further  reading  of  the  minutes  be  dispensed  with  t 

The  Chair  hears  no  objection. 

The  Senate  is  ready  to  proceed  with  the  trial.  Before  considering 
the  pending  proposition,  the  Chair  will  lay  before  the  Senate  a  com- 
munication from  the  Sergeant-at-Arms,  which  will  be  read  by  the  Secre- 
tary. 

The  Chief  Clerk  read  as  follows  : 
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Senate  of  the  United  States,  Office  of  the  Sergeant- at- Arms, 

Wtuhington.Juty  IS,  J876. 

Sir  :  Permit  me  to  commuDicate  through  you  to  the  Senate  the  facts  in  relation  to  the 
summoning  of  John  S.  Evans  as  a  witness  in  the  impeachment  trial,  and  as  to  his  absence, 
so  far  as  they  are  known  to  me. 

I  first  summoned  John  S.  Evans  as  a  witness  at  the  request  of  the  managers,  and  bj  tele- 

fraph,  April  22.    Mr.  Evans,  in  response  to  this  summons,  reported  in  Washington  on  May 
,  and  remained  in  attendance  until  the  trial  was  adjourned  to  July  6.    He  was  then  ex- 
cused, not  discharged,  by  the  managers  until  July  6. 

John  S.  Evans  was  summoned  the  second  time,  and  on  this  occasion  on  behalf  of  respond- 
ent, and  by  telegram  June  22,  the  receipt  of  which  he  acknowledged  next  day.  Believine 
that  his  response  in  person  to  the  first  summons  gave  leeal  effect  to  that  sasunons  althoogh 
the  same  was  by  telegraph,  and  that  therefore  an  attachment  could  issue  upon  that  sum- 
mons if  he  should  fail  to  appear  upon  the  6th,  I  judged  it  a  wise  economy  to  save  the  ex- 
pense of  a  deputy's  journey  to  Fort  Sill  with  the  sepond,  and,  indeed,  the  Senate  will  believe 
.  It  was  quite  an  absolute  necessity  when  they  learn  that  thus  far  in  ezecufing  the  orders  of 
this  court  and  securing  the  attendance  of  witnesses,  I  have  been  obliged  to  faroish  everf 
needed  dollar  from  my  own  lean  ptirse. 

I  learn  through  Mr.  Fisher,  the  partner  of  Mr.  Evans,  by  several  telegrams  from  Mr. 
Sbeoireroft,  Mr.  Evans's  book-keeper  at  Fort  8H1,  and  by  telegram  from  one  of  the  offioen 
stationed  at  that  fort,  that  Mr.  Evans,  abool  the  middle  of  the  first  week  of  July,  started 
for  Washing^n,  by  Fort  Bono,  which  would  eive  him  two  hundred  miles  of  stag^ntg  before 
reaching  railroad  at  Wichita,  Kansas  ;  and  I  further  learn  that  that  route  within  the  past 
ten  days  has  been  subjected  to  nnusuttl  floods,  so  as  to  greatly  interrupt  the  passage  of 
stagesw    Between  Port  Sill  snd  Wiohfta  there  is  no  line  of  telegraph. 

i  have  men  ait  Wiohita,  Fort  SHI,  and-Satnl  Loilis*  to  hurry  Mr.  Evans  tow«^  Washing* 
ton  if  he  should  appear  at  either  point. 
Very  respectfully, 

JOHN  R.  FRENCH, 
Sergeani'aUArmSf  SenmU  Unked  Statu. 
To  the  Hon.  T.  W.  Ferry, 

President  of  the  Senate. 

]\rr.  Caepenteb.  I  have  a  telegram  from  General  McDowell  wishing 
to  make  a  correction  of  a  single  word  omitted  by  mistake  in  the  printing 
of  his  testimony,  and  I  will  ask  to  have  the  telegram  read. 

Mr.  Manager  MoMahon.  That  has  been  agreed  to.  We  have  a  dupli- 
cate copy  of  the  dispatch. 

The  President  pro  tempore.  The  dispatch  will  be  read. 
•  The  Chief  Clerk  read  as  follows : 

New  York,  July  JO,  1876. 

To  Mr.  Carpenter,     * 

Of  Coumiel  for  General  Belknap ^  Washington ^  D.  C: 

In  line  43,  page  126,  record  of  impeacfanent  trial,  next  after  the  words  **  except  to  far  as" 
and  before  the  word  "  subletting,"  the  word  **  forbidding  *'  is  omitted  and  the  lack  of  it 
makes  the  answer  absurd.  May  not  this  obvious  correction  be  made  withoat  my  having  to 
turn  back  and  come  in  person  before  the  court  ?  Have  telegraphed  Manager  MeMa£>D. 
Please  see  him. 

IRWIN  Mcdowell, 

Mi^er*OtneraL 

The  Peesident  pro  tempore.  Is  there  objection  to  this  correction  f 
The  Chair  hears  none,  and  the  correction  will  be  made. 

Mr.  Wthte.  Before  voting  on  the  pending  order,  I  desire  to  ^x>pound 
an  inquiry  to  counsel. 

ThePBESiDENT^ro  tempore.  The  inquiry  of  the  Senator  from  Mary- 
land will  be  read. 

The  Chief  Clerk  read  as  follows : 

Do  the  counsel  for  the  respondent  decline  to  state  for  the  informa- 
tion of  the  Senate  what  they  expect  to  prove  by  the  absent  witness, 
John  S.  Evans  t 

Mr.  Thubman.  Mr.  President,  it  seems  obvious  from  the  statement 
we  have  heard  from  the  Sergeant-at-Arms  that  this  witness  may  be 
here  any  day.    I  move  that  the  court  adjourn  until  tomorrt)w. 
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The  motion  was  not  agreed  to. 

Mr.  Batabd.  I  propose  an  order  which  I  send  to  the  Chair. 

The  Presidx^t  j^o  tempore.  The  Senator  from  Maryland  has  pro- 
pounded a  question  to  eounsel  which  has  been  read.  The  question  of 
tho  Senator  from  Delaware  will  be  read. 

Mr.  Whttk.  Mr.  President,  I  ask  that  either  a  response  be  made  to 
that  inquiry  of  mine  or  a  refusal  noted. 

Mr.  Hhrrman.  Let  the  interrogatory  be  read  again. 

The  Pbesidsmt  pro  tempore.  The  interrogatory  to  the  Senator  from 
Maryland  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Do  the  counsel  for  the  respondent  decline  to  state  for  the  information 
of  the  Senate  what  they  expect  to  prove  by  the  absent  witness,  John  S. 
Evans  f 

Mr.  Batabd.  If  it  will  not  interfere  with  the  intelligible  reply  of 
oounsd,  I  ask  that  the  order  I  have  sent  up  may  be  read  for  informa- 
tion. 

TJbe  Pbesibsmt  |)ro  imnpore*  The  Secretary  will  report  it  forinforma- 
tioD. 

Tbe  Chief  Clerk  read  as  follows : 

Tbml  M  a  oo»dition-|ireoed6Dt  to  the  ord«F  for  poBtponeiaeat  of  this  trial  ashed  for  on  tb« 
Hhli  inatofit  ky  the  retpoadeut,  it  ia 

Order ed^  That  the  respoDdent  iDform  the  Senate  what  in  snbstaDce  he  proposea  to  prove 
bj  John  8.  ETanSy  the  witneaa  on  the  gronnd  of  whose  absence  postponement  is  askedL 

Mr.  Cabpenteb.  Mr.  President  and  Senators,  I  desire  in  the  first 
place  to  enter  a  respectful  protest  against  being  compelled  in  a  criminal 
case  to  state  what  we  exx>ect  to  prove  by  a  witness^  I  do  that,  not  for 
its  importance  in  this  case  so  much  as  I  hold  that  every  lawyer  defend- 
ing a  person  accused  in  any  court  owes  it  to  his  profession  to  stand  by 
the  re^lar  practice,  and  I  understand  that  to  be  the  regular  practice  al- 
most without  exception,  that  where  a  defendant  in  a  criminal  case  is  not 
in  fiault  as  to  the  subpcsnaing  of  a  witness,  he  is  not  compellable  to  state 
what  he  expects  to  prove  by  that  witness. 

In  this  case,  however,  one  or  two  things  I  may  state.  In  the  first 
place,  we  expect  to  prove  by  Mr.  Evans  one  reason  why  he  was  not  ap- 
pointed when  he  first  applied  for  this  position,  and  that  was«  that  he  in- 
tended to  form  a  partnership  with  Durfee,  whose  cnaracter  we  shall  show 
as  a  business  man  not  to  have  been  good,  and  that  that  was  one  important 
reason  why  he  was  not  appointed  at  first 

In  the  next  place,  let  me  say  that  Mr.  Evans  is  the  man  upon  whose 
appointment  these  articles  rest.  We  have  never  examined  him  nor  had 
an  opportunity  to  do  so.  He  has  sworn  twice  before  a  committee  of  the 
House,  and  the  testimony  presented  by  the  managers  is  quite  voluminous 
in  manuscript.  We  have  never  read  it ;  at  least,  I  have  never  read  it : 
and  I  never  supposed  we  should  be  called  upon  to  read  it,  because  we  had 
the  assurance  of  the  Government  that  Mr.  Evans  was  to  be  here.  It 
seems  now,  from  the  statement  of  the  Sergeantat-Arms,  that  Mr.  Evans 
was  here  and  was  released  temporarOy  by  the  managers  themselves 
without  consultation  with  us.  Our  witness  has  been  subpoenaed  by  the 
order  of  the  Senate,  has  been  here,  has  been  discharged  or  released  tem- 
porarily by  the  opposite  party  without  consultation  with  us,  and  we  de- 
sire to  call  and  examine  him. 

Now  we  are  asked,  <*Will  you  state  what  you  expect  to  prove  by  him!  ^ 
We  cannot,  because  we  do  not  know  what  he  will  swear  to  in  regard  to 
certain  points.  And,  sir,  in  a  trial  like  this,  where  every  word  we  utter 
goes  upon  tbe  record  to  be  called  back  in  the  summing  up  of  this  case 
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to  show  that  we  were  mistaken  aboat  what  the  witness  woald  swear,  we 
shoald  be  guarded  and  prudent.  We  know  this  man  Evans  has  had  in* 
timate  knowledge  of  the  management  of  thattradership  firom  first  to  last, 
for  he  has  been  the  trader.  We  know  from  glancing  through  certain 
other  testimony  and  from  certain  other  facts  within  our  knowledge  that 
he  must  have  knowledge  of  certain  subjects  which  we  think  if  he  would 
swear  one  way  will  be  important  to  us;  if  he  would  swear  the  otjierway 
it  might  not  be  so  beneficial  to  us.  We  think  he  will  swear  in  our  hTOt^ 
and  yet  we  do  not  know  what  he  will  swear;  and  therefore  we  do  not 
know  what  we  expect  to  prove  by  him. 

Mr.  Thubman.  Mr.  President,  I  suggest  to  the  Senate  that  we  can 
lose  no  time  whatever  by  adjourning  until  to-morrow.  The  river  and 
harbor  bill  is  ready  to  be  taken  up,  and  no  time  whatever  will  be  lost. 
In  the  mean  time  this  witness  may  arrive.  I  renew  my  motion  that  the 
court  adjourn  until  to-morrow. 

ThePBEsn)BNT|>ro  tempore.  The  question  is  on  the  motion  of  the  Sen- 
ator from  Ohio. 

Mr.  Gabpenteb.  If  the  Senator  will  excuse  me  a  moment,  on  consnl- 
tation  with  my  client,  I  am  informed  that  I  have  put  the  case  a  little  too 
strong  as  to  Durfee's  bad  character.  That  is  not  the  point;  bat  tliere 
were  other  objections  to  Mr.  Durfee's  being  appointed,  not  touching  his 
character  as  a  business  man,  and  I  wish  to  correct  that  statement  right 
on  the  spot. 

The  Peesident  pro  tempore.  The  Senator  from  Ohio  moves  that  the 
Senate  sitting  for  the  trial  of  the  impeachment  acUoum. 

The  motion  was  agreed  to ;  there  being  on  a  division — ayes  26,  nays 
13 ;  and  (at  twelve  S'clock  and  twenty-five  minutes  p.  m.)  the  Senate  sit- 
ting for  the  trial  of  the  impeachment  adjourned. 


Fbiday,  Julg  14, 1876. 

The  Pbesidenx  pro  tempore.  Legislative  and  executive  business  will 
be  suspended,  and  the  Senate  will  now  proceed  to  the  consideration  of 
the  articles  of  impeachment  exhibited  by  the  House  of  Bepresentatives 
against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  Pbbsident  |>ro  tempore.  The  House  of  Representatives  will  be 
notified  as  usual. 

Messrs.  McMahon,  Jenks,  and  Lapham,  of  the  managers  on  the  part 
of  the  House  of  Bepresentatives,  appeared  and  were  conducted  to  the 
seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter. 

The  Secretary  read  ^the  journal  of  proceedings  of  the  Senate  sitting 
yesterday  for  the  trial  of  the  impeachment  of  William  W.  Belknap. 

The  Pbesident  pro  tempore.  The  Senate  is  ready  to  proceed  with  the 
trial.  TChe  ^Secretary  will  read  the  application  of  counsel  which  is  yet 
pending. 

The  Chief  Clerk  read  as  follows : 

The  respondent's  counsel  ask  for  an  order  that  the  farther  trial  of  this  cause  be  pos^Q^ 
until  notice  be  given  bj  the  Senate  to  the  House  of  Bepresentatives  of  the  United  States 
and  to  the  respondent. 

Mr.  Cabpenteb.  That  order  was  submitted  in  that  form  simply  as  a 
matter  of  convenience,  because  these  openings  and  adjoumings  from  day 
to  day  take  so  much  of  the  time  of  the  Senate.    If  the  Senate  will  ad- 
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joura  uDtil  Mouday  or  until  Taesday  or  any  day  fixed,  of  course  that  is 
all  we  want.  We  want  the  testimony  of  this  witness  very  much ;  we  can- 
not do  justice  to  the  defense  without  it. 

Mr.  Sherman.  I  move  that  the  court  adjourn  until  Monday  and  then 
continue  the  trial,  whatever  that  expression  may  imply. 

The  President  jprofempore.  The  Senator  from  Ohio  moves  that  the 
, Senate  sitting^  for  the  trial  adjourn  to  Monday  next. 

Mr.  Sherman.  The  trial  then  to  go  on. 

The  President  j>ro  tempore.  The  trial  then  to  go  on. 

Mr.  Ck)OKR£LL.  I  desire  to  ask  if  anything  has  been  heard  from  the 
absent  witness,  Evans  f 

The  President  pro  tempore.  A  communication  has  been  placed  in  the 
hands  of  the  presiding  officer  by  the  Sergeant-at-Arms  which  will  be 
read  by  the  Secretary. 

The  Chief  Clerk  read  as  follows : 

The  Scrgeant-at-Arms  was  telegpraphed  from  Wichita,  Kaas.,  yesterday  noon,  in  these 
words : 

'*No  stages  for  several  da^s ;  streams  all  impaseable." 

He  has  also  a  telepum  this  morning  from  one  of  his  deputies  looking  for  Evans,  saying 
that  be  has  reliable  information  as  to  Evans  upon  which  he  bases  the  ^lief  that  he  will  be 
in  Washington  by  Tuesday  next. 

The  President  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Ohio  that  the  Senate  sitting  in  trial  adjourn  until  Monday 
next }  the  trial  then  to  proceed. 

The  motion  was  agreed  to :  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  adjourned  until  Monday  next. 


Monday,  July  17, 1876. 

The  President  pro  tempore.  The  Senator  from  Kansas  calls  for  the 
regular  order.  Legislative  and  executive  business  will  be  suspended, 
and  the  Senate  will  proceed  to  consider  the  articles  of  impeachment  ex- 
hibited by  the  House  of  Representatives  against  William  W.  Belknap, 
late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  President  pro  tempore.  The  House  of  Bepresentatives  will  be 
notified  as  usual. 

Messrs.  Lynde,  McMahon,  Jenks,  and  Lapham,  of  the  managers  on 
the  part  of  the  House  of  Kepresentatives,  appeared  and  were  conducted 
to  the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter. 

The  Secretary  read  the  jonmal  of  the  prooeedings  of  the  Senate  sit- 
ting on  Friday  last  for  the  trial  of  the  impeachment. 

The  President  pro  tempore.  The  Senate  is  ready  to  proceed  with  the 
trial. 

Mr.  Carpenter.  Mr.  President  and  Senators,  I  understand  from  the 
Sergeant-at-Arms  that  he  learns  from  a  deputy  of  his  who  is  with  Mr. 
Evans  that  he  is  on  his  way  and  will  be  here  to-morrow  evening;  that 
he  lost  by  an  accident  on  the  railroad  about  twenty-four  hours  in  his  pas- 
sage or  he  would  have  been  here  that  much  quicker.  The  Senate  having 
indulged  us  two  or  three  days  to  get  this  testimony,  I  take  it  now, 
when  we  have  a  very  good  assurance  that  he  will  be  here  to-morrow  night, 
it  will  give  us  until  Wednesday  morning  for  the  purpose  of  having  the 
witness  here. 
53  B 
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Mr.  CoNKLma.  Is  the  dispatch  there. 

The  President  pro  tempore.  The  Ohair  will  submit  to  the  Senate  a 
communication  from  the  8ergeant-at-Arms. 
The  Secretary  read  as  follows : 

Senate  op  the  IJNrrRD  States, 

Office  of  the  Sebgeaet-at-Asms, 

WoMngUm^  Julf  17,  1876. 

Sir  :  John  S.  Evans  came  out  of  the  lodian  Territoiy  bj  the  first  stage  for  serersl  days 
on  Friday  night  Saturday  morning  at  fonr  o'clock  he  took  the  cars  at  Wichita,  Kans., 
for  Washington.  By  accident  he  was  delayed  twenty-fonr  honrs  on  the  Atchison,  Topeka 
and  Santa  F4  Road,  so  that  he  did  not  make  Saint  Louis  until  this  morning.  Without  further 
accident  Mr.  Evans  will  reach  Washington  Tuesday  evening. 
Very  respectfully, 

JOHN  R.  FRENCH. 

Sergeant-at'Arnjs. 
To  Hon.  T.  W.  Ferry. 

President  of  the  Senate, 

Mr.  GONKLXNO.  May  I  inquire  whether  there  is  a  dispatch  from  Saint 
Louis  f 

The  President  pro  tempore.  The  Secretary  will  read  the  dispatch 
from  the  Sergeant-at-Arms's  deputy. 

The  Secretary  read  as  follows : 

Saikt  Louis,  Mo.,  July  17.~(Beceived  at  9.46  a.  m.) 

To  Hon.  John  R.  French, 

Sergeant- at- ArmSf  Senate^  Washinirtont  D,  C. : 

Telegram  received.    Evans  arrived.    We  leave  for  Washington  this  morning  via  Van* 
dtlia. 

W.  S.  DODGE. 

Mr.  Morton.  I  desire  to  inquire  whether  there  is  any  afiQdavit  or 
statement  on  fde  showing  what  is  expected  to  be  proved  by  this  witness, 
to  show  the  materiality  of  his  testimony. 

The  President  jwo  tempore.  The  Secretary  will  report  the  affidavit 
made  on  a  prior  day. 

The  Secretary  read  as  follows : 

In  United  States  Senate  sitting  as  a  court  of  impeachment 
The  Unfted  States    ) 

WnxiAM  W.  Belknap.  > 

District  of  Columbia,  ss  : 

W.  W.  Belknap,  being  first  duly  sworo.  on  oath  says  that  he  has  stated  to  his  counsel, 
Hon.  J.  S.  Black,  Montgomery  Blair,  and  Matt.  H.  Car|>enter,  what  he  expects  to  prove  by 
John  E.  Evans,  and  after  such  statement  is  advised  by  bis  said  counsel,  and  verily  believes, 
that  the  testimony  of  said  Evans  is  material  and  necessary  for  his  defense  in  this  cause,  the 
said  Evans  being  the  same  person  upon  whose  appointment  the  articles  of  impeachment  are 
based ;  that  said  aflSant  is  informed  and  believes  that  said  Evans  is  en  route  for  Washington 
and  detained  by  high  water  obstrueting  the  roads,  but  that  he  will  be  in  as  soon  as  he  can 
get  here,  and  this  application  for  postponement  of  the  trial  is  made  in  good  faith,  and  not  for 
delay. 

WM.  W.  BELKNAP. 

Subscribed  and  sworn  to  before  me  this  Utb  day  of  July,  A.  D.  1876. 

w.  J.  Mcdonald. 

Chief  CUrk  Senate. 

Mr.  Edmunds.  Mr.  President,  I  should  like  to  hear  the  order  read  on 
which  the  last  adjournment  took  place. 
The  President  pro  tempore.  It  will  be  read. 
The  Secretary  read  as  follows  from  the  Journal  of  Friday  last : 

On  motion  of  Mr.  Sherman, 

Ordtred,  That  when  the  Senate  sitiiDfi'  for  the  trialof  in  peac'iaicnt  ailjourLs  it  be  tiii  Mou- 
da/  next,  and  that  the  trial  then  proceed. 
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Mr.  Edmunds.  Mr.  President,  I  move  that  the  coansel  have  leave  to 
examine  Evans  at  any  stage  when  he  arrives,  and  that  we  go  on  under 
the  order  as  it  stands. 

The  Pbesident  pro  tempore.  The  Senator  from  Vermont  moves  that 
connsel  have  leave  to  examine  the  witness  at  any  time  dnring  tiie  trial. 

Mr.  GoNKLiNO.  I  suggest  that  that  order  oaght  to  be  rednc^  to  writ- 
ing.   It  involves  particulars  which  we  ought  to  consider. 

The  President  pro  tempore.  The  Senator  from  Vermont  will  reduce 
his  motion  to  writing. 

Mr.  Carpenter.  Will  the  Senate  allow  me  to  say,  in  that  connection, 
that  we  want  to  examine  two  or  three  witnesses,  at  least  we  expect  to 
do  so,  after  examining  Mr.  Bvansf  The  whole  examination  of  the  wit- 
nesses after  Mr.  Evans  arrives,  on  our  part,  I  do  not  think  will  exceed 
three  hours ;  but  it  is  impossible  for  us  to  know  what  witnesses  pre- 
cisely we  wish  to  call  until  we  do  examine  him,  and  we  have  no  testi- 
mony that  we  can  put  in  until  we  hear  the  testimony  of  Mr.  Evans. 

Mr.  Edmunds's  order  was/educed  to  writing,  and  read,  as  follows : 

Ordtrea^  That  the  respondent  have  leave  to  examine  John  S.  Evans  at  any  stage  of  the 
proceedings  prior  to  the  termination  of  the  argnment-in-chief,  to  any  matter  material  to  his 
defense. 

Mr.  GoNKLiNG.  Mr.  President,  may  I  inquire  of  somebody  whether 
that  order  would  give  the  managers  the  right  to  call  witnesses  in  reply 
and  the  counsel  for  the  respondent  the  right  to  examine  witnesses  other 
than  John  8.  Evans  f 

Mr.  Edmunds.  It  would  not  without  special  leave. 

Mr.  CoNKLiNG.  Debate,^  I  believe,  is  not  in  order,  Mr.  President. 

The  Pbesident  pro  tempore.  It  is  not 

Mr.  Whtte.  I  offer  the  following  as  a  substitute  for  the  order  pro- 
posed by  the  Senator  from  Vermont. 

The  President  pro  tempore.  The  substitute  of  the  Senator  from  Mary- 
land will  be  read. 

The  Secretary  read  as  follows : 

Ordered,  That  the  Senate  sitting  in  thia  trial  adjourn  nntil  Wednesday,  the  19th  instant. 

Mr.  Edmunds.  Is  that  in  order  as  a  substitute  f 

Mr.  GONKLINO.  It  is  in  order  to  adjourn. 

Mr.  Edmunds.  So  it  is,  but  it  is  not  in  order  as  a  substitute. 

The  Pbesident  pro  tempore.  The  question  is  on  the  motion  of  the 
Senator  from  Maryland,  [Mr.  Whyte.J 

The  order  was  agreed  to ;  and  the  Senate  sitting  for  4ke  trial  of  the 
impeachment  adjourned  until  Wednesday,  the  19th  instant. 


Wednesday,  July  19, 1876. 

The  President  pro  tempore.  Legislative  and  executive  business  will 
now  be  suspended  and  the  Senate  will  proceed  to  the  consideration  of 
the  articles  of  impeachment  exhibited  by  the  House  of  Bepresentatives 
against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  President  pro  tempore.  The  House  of  Bepresentatives  will  be 
notified  as  usual. 

Messrs.  Lord,  Lynde,  McMahon,  Jenks,  and  Lapham,  of  the  managers 
on  the  part  of  the  House  of  Bepresentatives,  appeared  and  were  con- 
ducted  to  the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel  Messrj.  Blair,  Black,  and 
Carpenter. 
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The  Secretary  read  the  journal  of  proceedings  of  the  Senate  sitting  on 
Monday  last  for  the  trial  of  the  impeachment. 

The  President  pro  tempore.  The  Senate  is  now  ready  to  proceed  with 
the  trial. 

Mr.  Carpenter.  We  propose  tocallJohn S. Evans.  We  understand 
he  is  here.  • 

John  S.  Evans  was  called  and  took  the  stand. 

Mr.  Carpenter.  Mr.  President,  I  desire  to  say  to  the  managers  that 
Mr.  John  S.  Evans  is  now  upon  the  stand.  If  they  wish  to  examine  him 
as  a  witoess  on  the  part  of  the  prosecution,  we  make  no  objection  to 
their  doing  so.  If  they  do  not,  we  give  them  notice  that  we  shall  insist 
-on  their  being  held  to  a  proper  cross-examination. 

Mr.  Manager  MoMAhon.  Mr.  President^  we  desire  to  state  to  the  Sen- 
ate that  we  shall  claim  the  right  to  call  out  on  cross-examination  what- 
ever is  legitimate  and  proper  in  this  case.  I  think,  after  having  waited 
for  nearly  a  whole  week  for  the  witness  to  come  to  accommodate  the 
defense,  that  the  Senate  will  endeavor  to  ex|]edite  matters  by  enabhng 
us  to  put  our  questions  to  the  witness  upon  cross-examination  with  the 
full  privilege  of  the  gentlemen  in  rebutting  to  ask  him  to  explain  tdl 
those  matters  about  which  we  may  inquire,  which  will  make  one  exam* 
inatiou  answer  all  the  purposes  of  this  case,  whereas  if  we  now  examine 
him  the  gentlemen  on  their  side  will  have  a  right  only  to  cross-examine 
him  as  to  what  we  examined  into,  and  then  t^ey  must  put  him  on  the 
stand,  we  cross-examine  him,  and  so  on,  making  really  a  double  exam- 
ination, and  upon  the  good  sense  of  the  Senate  on  that  question  we  rely 
now.    The  gentlemen  may  examine  Mr.  Evans. 

Mr.  Carpenter.  Mr.  President  and  Senators,  it  will  be  recollected 
that  the  manager  stated  to  the  Senate  that  Mr.  Evans  was  one  of  his 
most  important  witnesses.  When  he  closed  his  case,  he  closed  it  reserv- 
ing the  right  to  call  Mr.  Evans  if  he  should  appear  at  any  time  daring 
the  trial.  Mr.  Evans  is  now  present.  We  waive  all  objection  to  his  be- 
ing examined  in  chief  on  the  part  of  the  Government  if  they  wish  to  ex- 
amine him.  If  they  do  not,  we  shall  insist,  as  far  as  we  can  insist,  that 
when  they  come  to  the  cross-examination  they  shall  be  restricted  to  the 
proper  rules  of  cross-examination. 

Mr.  CoNEXXNG.'  Mr.  President,  to  avoid  misunderstanding  and  save 
time  hereafter  I  offer  the  order  which  I  send  to  the  Chair. 

The  Seci'etary  read  as  follows : 

Ordered^  l*hat  thqjnanagera  proceed  to  examine  the  witness  Evans  in  chief;  or,  shoald 
they  deoUne  to  do  fl^he  respondent  may  proceed  to  examine  the  witness  in  chief,  with  the 
right  of  the  managers  to  cross-examine  him  like  any  other  witness. 

The  President  pro  tempore.  The  question  is  on  the  order  proposed 
by  the  Senator  from  New  York. 
The  order  was  agreed  to. 
The  President  pro  tenure.  The  managers  will  take  the  witness. 

John  S.  Evans  sworn  and  examined. 

By  Mr.  Manager  MgMahon  : 

Question.  Where  do  you  reside  now!— Answer.  Fort  Sill,  Indian  Terri 
tory. 

Q.  Are  you  the  post- trader  at  that  point  f — A.  I  am  not  now.  I  am 
still  there,  not  having  turned  over  my  business.  I  have  been  reraored 
and  another  party  has  been  appointed. 

Q.  Who  is  your  successor  !— A.  Messrs.  Bice  and  Byers,  Saint  LoaiSt 
Mo. 
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Q.  How  long  have  they  been  there  ! — A.  They  are  not  there  at  all. 
1  do  not  tarn  over  the  basiness  nntil  the  15th  of  Angust.  They  take 
possession  at  that  time. 

Q.  That  is  under  an  order  of  the  6th  of  March  last,  I  believe.  How 
long  had  yon  been  post-trader  at  Fort  Sill  prior  to  your  removal  ? — A. 
Since  the  establishment  of  the  post,  in  1869, 1  think. 

Q.  You  derived  your  original  appointment  from  whom  t — A.  On  the 
recommendation  of  the  officers  I  was  appointed  by  the  department  com- 
mander. 

Q.  Who  was  he  at  that  timet — A.  General  Schofield,  I  think. 

Q.  Where  were  you  when  the  law  •f  July,  1870,  was  passed  t — A.  I 
was  at  Fort  Sill  in  1870. 

Q.  How* soon  after  the  law  was  changed  was  it  that  yon  came  to 
Washington  City  f-— A.  I  beg  pardon.  I  was  not  there  when  the  law 
was  changed.    I  came  to  Washington  before  the  law  was  changed. 

Q.  Whose  recommendations  did  you  bring  with  you  for  appointment 
under  the  new  law  t — ^A.  Every  officer  of  the  post,  indorsed  by  the  x>ost 
commander. 

Q.  When  did  yon  first  lay  those  recommendations  before  the  Secre- 
tary of  War  t — A.  I  do  not  remember. 

Q.  How  soon  before  or  after  the  law  passed  f — A.  I  cannot  remember. 
The  Secretary  of  War  left  the  city  and  went  West  a  short  time  after 
the  change  of  the  law,  and  I  do  not  remember  whether  I  placed  these 
documents  before  him  before  his  leaving  or  after  his  return. 

Q.  How  long  was  the  Secretary  of  War  gone  at  that  timet — A.  I 
think  some  three  months ;  I  do  not  remem W  exactly,  but- 1  suppose 
two  or  three  months,  perhaps  four. 

Q.  Where  did  yon  stay  in  the  mean  time  f — A.  I  was  here  part  of  the 
time  and  among  my  fHends  in  the  East ;  no  place  in  particular. 

Q.  Were  you  expecting  the  return  of  the  Secretary  of  War  t — A.  I 
met  the  Secretary  of  War.  I  went  to  Keokuk  while  he  was  absent  from 
here. 

Q.  About  what  time  was  it  you  met  him  at  Keokuk  t — A.  I  am  not 
able  to  say. 

Q.  Do  you  remember  the  month  f — A.  I  do  not 

Q.  What  did  you  go  to  see  him  for  at  Keokuk  f — A.  I  went  to  see  him 
in  reference  to  this  appointment  at  Fort  Sill. 

Q.  Was  that  the  first  occasion  you  had  ever  seen  the  Secretary  of 
Wart— A.  It  was  the  first  time  I  had  ever  met  him. 

Q.  You  do  not  know  how  soon  he  saw  the  paper  that  you  filed  ^vith 
the  Department  t — A.  I  do  not. 

Q.  State  all  the  conversation  that  passed  betweeu  you  and  the  Secre* 
tary  of  War  at  Keokuk  in  regard  to  this  appointment. — A.  It  was  very 
brief,  indeed.  I  was  introduce  by  Mr.  Peck,  an  acquaintance  of  mine 
and  also  an  acquaintance  of  General  Belknap. 

Q.  What  did  you  say  to  him! — A.  Mr.  Peck,  if  my  recollection  serves 
me,  told  him  I  was  an  applicant  for  the  appointment  at  Fort  Sill.  He 
said  to  me  that  he  was  not  attending  to  any  of  that  business  here ;  he 
would  attend  to  it  when  he  returned  to  Washington ;  he  was  ott'  ou  a 
pleasure-trip.  That  was  about  the  sum  and  substance  of  the  conversa- 
tion. 

Q.  About  when  was  that,  do  you  know! — A.  I  eannot  tell.  It  was 
probably  after  June  of  that  year. 

Q.  Do  you  remember  when  you  got  back  to  Washington  City ;  what 
month  it  was? — A.  I  do  not.  1  returned  East, and  remained  here  until 
his  return — remained  partly  in  New  York  and  partly  in  Philadelphia. 
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Q.  Did  you  explain  to  him  at  Keokuk,  Iowa,  that  you  were  already 
the  post-trader  and  had  been  there,  and  explain 

Mr.  Gabpenteb.    Ask  him  what  the  conversation  was. 

Mr.  Manager  MgMahon.    Just  state  the  whole  conversation. 

The  Witness.  J  do  not  think  I  made  any  mention  of  being  an  aq[>pli- 
cant  here.  Mr.  Peck  merely  said  that  I  was  an  applicant  for  this  place. 
I  do  not  remember  what  his  remarks  were,  but  they  were  very  brief. 
The  Secretary  had  very  few  words  to  say  on  the  subject. 

Q.  (By  Mr.  Manager  McMahon.)  Where  did  you  go  to  from  Keokuk 
next? — A.  I  returned  East. 

Q.  How  soon  did  you  come  back  to  Washington? — A.  I  do  not  think 
I  returned  here  until  the  return  of  the  Secretary. 

Q.  How  did  you  get  information  of  the  return  of  the  Secretary  f — A. 
I  am  not  positive ;  probably  through  the  papers ;  but  I  do  not  remember 

Q.  When  you  got  here  state  whether  you  found  the  Secretary  here  or 
whether  he  was  not  yet  home?  —A.  That  I  am  not  able  to  say. 

Q.  You  have  no  recollection  on  that  point  f — A.  No  recollection  what- 
ever. 

Q.  You  did  meet  the  Secretary  afterward,  personally  f — A.  I  met  him 
afterward. 

Q.  How  many  times  t — A.  But  once. 

Q-  State  who  introduced  you  and  where  this  took  place.  Give  all  the 
conversation  between  you. — A.  My  introduction  was  so  slight  at  Keo- 
kuk to  the  Secretary  that  I  did  not  suppose  he  would  know  me.  E.  W. 
Sice^  of  this  city,  introduced  me.  I  knew  there  were  a  great  many  appli- 
cations for  these  positions.  I  did  not  suppose  the  Secretary  would  know 
me  or  remember  me,  and  for  that  reason  I  thought  it  best  to  get  some 

one. 

Q.  Did  Eice  introduce  you  personally,  or  did  he  see  the  Secretary  in 
tkdvance,  or  give  you  a  letter  t — A.  He  saw  the  Secretary  in  advance. 

Q.  Did  any  conversation  pass  between  you  and  the  Secretary  in  the 
presence  of  General  Rice  or  anybody  else  t — A.  No,  sir. 

Q.  State  what  the  conversation  was  between  you  and  the  Secretary 
when  you  went  to  see  him. — A.  I  called  upon  the  Secretary  and  made 
myself  known  to  him,  and  he  appeared  to  recognize  me  when  I  came 
in.  I  told  him  I  was  an  applicant  for  this  position  and  that  my  papers 
were  before  him.  I  do  not  remember  at  what  time  I  placed  my  papers 
before  him,  but  they  were  in  his  possession  at  that  time.  I  called  his 
attention  to  that  fact.  He  said  they  were,  and  they  were  in  every  way 
satisfactory,  that  is  my  recollection  of  his  remark,  but  that  he  had 
already  made  the  appointment  or  had  promised  it  to  another  party. 

Q.  What  other  party  was  that? — A.  Afterward  I  found  it  was  Mr. 
Marsh. 

Q.  Did  he  mention  the  name  of  the  party! — A.  I  do  not  recollect  that 
he  did  at  that  time. 

Q.  How  did  you  discover  who  the  party  was? — A.  Through  Mr.  Bel- 
knap, Secretary  of  War.    That  was  subsequent. 

Q.  Now,  give  all  the  conversations  that  passed  between  you  and  the 
Secretary  of  War,  and  all  arguments,  if  any,  that  you  adduced  to  him 
to  give  you  the  nomination. 

Mr.  Cabpenteb.  State  all  the  conversations. 

Mr.  Manager  McMahon.  That  is  what  1  want. 

The  Witness.  The  Secretary  recognized  me  as  an  applicant  when  I 
introduced  myself  and  told  him  who  I  was.  He  said  he  remembered  me 
as  having  met  me  at  Keokuk.  Of  course  I  told  him  my  business,  and 
he  said  my  documents  were  every  way  satisfactory^  but  that  he  had 
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already  made  the  appointment  or  promised  the  appointment  to  another 
party,  and  that  J  might  possibly  be  able  to  make  some  arrangement 
with  that  party ;  he  did  not  know  whether  he  wanted  to  go  there  par- 
ticularly or  not;  that  he  would  be  in  the  city  and  I  could  see  him.  That 
was  about  the  substance  of  the  matter.  He  said  that  my  papers  were 
satisfactory.  I  told  him  how  I  was  situated  there,  that  I  had  a  large 
investment,  and  what  the  consequences  would  be  to  me  if  I  did  not 
receive  the  appointment.  I  should  have  to  move  my  goods  off  the  res- 
ervation and  my  buildings  would  be  worthless.  He  said  that  he  thought 
I  could  probably  make  some  satisfoctory  arrangement  with  this  party. 
I  do  not  give  this  as  the  exact  language. 

.  Q.  (By  Mr.  Manager  McMahon.)  What  was  the  remark  he  made — I 
understood  you  to  state  it  awhile  ago — about  this  party  not  wanting  to 
go  out  there  f— A.  I  am  not  positive  he  said  that,  but  that  is  my  recol- 
lection, that  he  did  not  know  whether  this  party  would  go  himself  or 
whether  he  wished  to  go  there  or  not. 

Q.  When  did  he  say  this  party  would  be  in  the  oily  f — A.  I  will  not 
say  positively  whether  he  said  that  night  or  not,  but  he  asked  me  where 
1  was  stopping.  I  told  him,  and  on  the  same  evening  or  the  following 
evening  (I  am  not  positive  as  to  that)  Mr.  Marsh  called  upon  me. 

Q.  You  had  a  conversation  with  Mr.  Marsh  that  evening  about  this 
matter.  Did  you  come  to  any  arrangement  that  evening  t — A.  I  do  not 
think  we  came  to  a  positive  arrangement  My  impression  is  Mr.  Marsh 
wished  me  to  pay  him,  in  the  fiiit  place,  $20,000  a  year,  saying  that 
he  had  understood  from  good  authority  the  post  was  a  very  valuable 
one  and  worth  a  great  deal  of  money.  I  give  this  as  my  recollection — 
but  I  would  not  listen  to  that.  I  did  not  feel  ioclined  to  pay  $20,000, 
and  told  him  so.  After  considerable  conversation  he  consented  to  have 
me  appointed  or  to  take  the  post  in  his  name  for  $15,000  a  year.  On 
that  basiB  we  separated.  I  do  not  think  I  aoseded  to  that  at  the  time, 
but  when  I  went  to  New  York  the  next  day  in  the  same  train  with  Mr. 
Harsh,  I  met  him  and  succeeded  in  securing  the  position  from  him  at  the 
rate  of  $12,000  a  year. 

Q.  Was  there  not  a  contract  drawn  up  between  you  t — A.  Yes,  sir. 

Q.  [Handing  to  the  witness  the  agreement  between  himself  and  G.  P. 
Marsh,  heretofore  produced  in  evidence.]  Is  this  the  paper  that  was 
signed  by  you? — A.  [Examining.]  That  is  my  signature  attached  to 
that  document. 

Q.  Look  at  the  date  of  this ;  October  8, 1870, 1  believe ! — A.  Yes,  sir; 
that  is  the  date. 

Q.  Was  that  agreement  executed  on  the  day  it  bears  date  t — A.  It 
was,  to  the  best  of  my  recollection. 

Q.  After  the  agreement  was  executed,  what  action  did  Mr.  Marsh 
take,  if  any,  to  have  you  appointed  ? — A.  It  was  fhlly  understood  that 
the  appointment  should  be  made  out  in  my  name,  between  Mr.  Marsh 
and  myself. 

Mr.  Cabpenteb.  I  suppose  that  is  not  competent. 

Q.  (By  Mr.  Manager  McMahon.)  Have  you  the  original  appointment 
with  you  t — A.  1  have  not. 

Q.  Who  has  it  f — A.  1  think  it  is  here.  I  think  I  left  it  with  Mr. 
Clymer's  committee. 

Mr.  Cabpbnteb,  (to  the  managers.)  You  read  it  in  evidence. 

Mr.  Manager  McMahon.  Yes,  we  have  read  it  in  evidence.    (To  the 
witness.)  Do  you  remember  who  drew  up  that  agreement  f — A.  I  would 
remember  the  name  of  the  gentleman,  if  I  heard  it.    It  was  Mr.  Marshes 
awyer. 
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Q.  (By  Mr.  Oarpenteb.)  Mr.Bartlett^wasitnotf — A.  Yes ;  Bartlett. 

Q.  (By  Mr.  Manager  MgMahon.)  Did  yoa  at  any  time  learn  from  tbe 
Secretary  of  War  the  name  of  the  friend  to  whom  this  post  had  been 
promised  ? — ^A.  I  think  he  told  me  that  night  of  our  interview  that  it 
was  Mr.  Marsh. 

Q.  Did  he  state  where  he  lived  ! — A.  I  think  he  did ;  New  York  City. 

Q.  When  Mr.  Marsh  came  to  see  you  had  you  had  any  previous  ac- 
qnaintance  with  him  or  any  knowledge  of  him  t — A.  I  never  had  heard 
of  the  man  before  except  through  the  Secretary  of  War. 

Q.  Were  you  hunting  for  him  or  did  he  find  you  ! — A.  He  came  to 
my  hotel  where  I  was  stopping. 

Q.  Had  you  informed  the  Secretary  of  War  of  the  name  of  tbe  hotel 
at  which  you  were  stopping? — A.  I  think  sa 

Q.  How  many  interviews  did  you  ever  have  with  the  Secretary  of 
War  about  this  post-tradership  matter  t — ^A.  One  only ;  that  was  tbe 
first  and  last  that  I  ever  had  with  him. 

Q.  Of  course  you  except  from  that  the  Eeokuk  interview  ? — A.  Yes, 
sir. 

Q.  You  met  but  once  in  Washiugtou  City  ?— A.  But  once  on  that 
business. 

Q.  When  you  were  introduced  at  Eeokuk  state  whether  the  name 
of  the  post  for  which  you  were  an  applicant  was  named  by  your  friend 
who  introduced  you.-^A.  That  I  camiot  say, 

Q.  State  whether,  wlien  you  came  on  to  Washington  City,  yoa 
brought  with  you  your  application  for  this  post,  signed  by  the  officers, 
or  whether,  it  was  sent  and  mailed  to  yoa  after  you  had  left  there.— A. 
I  brought  it  on  with  me.    I  brought  the  papers  with  me. 

Q.  How  soon  did  you  file  them  in  the  War  Department  t-*A.  That  I 
do  not  remember.  As  I  stilted  before,  I  do  not  remember  whether  it 
was  prior  to  the  departure  or  after  the  return  of  the  Secretary  of  War, 
but  I  think  previous  to  his  leaving  the  city. 

Q.  Go  on  and  state  whether  under  that  contract,  which  we  have  pat 
in  evidence,  the  payments  were  made ;  and,  if  so,  how  fh^u^itly.  State 
if  any  was  made  in  the  amount,  and  why ;  and  state  how  much  in  all 
you  have  paid  to  him. — ^A.  I  have  a  statement  that  I  can  submit  here. 

Mr.  Gajipenteb.  That  would  not  vary,  I  suppose,  from  Marsh's  tes- 
timony about  the  payments. 

Mr.  Manager  MgMahon.  I  think  not.  I  want  the  statement,  however, 
substantially.  (To  the  witness.)  Look  through  your  statement  and  give 
us  the  amount  you  have  paid  altogether  to  Mr.  Marsh,  and  about  the 
sums,  whether  quarterly,  semi-annually,  or  how. — ^A.  I  will  state  that 
a  great  many  of  these  remittances  were  made  as  we  could  procure 
exchange.  In  that  country  we  could  not  regularly  meet  our  agreement 
Our  agreement  was  quarterly  in  advance.  I  find  in  September  the  first 
payment  of  $3,000.    Then  come  a  great  many  small  payments. 

Q.  How  many  times  did  you  pay  $3,000  at  one  time  in  cash  !— A.  We 
never  at  one  time  paid  more  than  $3,000. 

Q.  I  undertand  that ;  but  how  regularly  did  you  pay  $3,000  at  one 
time  ? — A.  There  appear  here  seven  items  of  $3,000. 

Q.  For  how  long  a  time  was  the  payment  of  $3,000  made  quarterly! 
— A.  I  cannot  tell  distinctly  about  that.  This  matter  was  taken  right 
ofl:'  my  books  as  the  payments  were  made.  I  find  we  frequently 
made  payments  as  we  could  get  exchange.  We  did  not  make  payments 
in  full,  because  we  could  not  secure  exchange.  Consequently  the  books 
show  exactly  the  payment  as  made. 
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Q.  How  macb  did  yon  pay  Mr.  Marsb  altogether  ! — A.  The  sain  total 
is  $42,317.02. 

Q.  I7p  to  what  date  did  Toa  make  the  payment  ? — A.  September  30, 
1875. 

Q.  That  was  the  last  payment  ? — A.  The  last  payment. 

Q.  Yon  paid  in  advance,  I  understand. — A.  I  was  paying  in  advance. 

Q.  The  last  payment  yon  say  was  the  30th  of  September,  1875 ;  how 
much  f — ^A.  An  item  of  $1,575.25. 

Q.  That  was  only  the  half  of  the  payment ;  was  it  not  t — A.  Only 
half. 

Q.  When  did  yon  send  him  the  other  half  of  that  payment! — ^A.  Oc- 
tober 11. 

Q.  How  much  did  you  send  him  October  11,  1875 1 — ^A.  Fourteen 
hundred  and  twenty-one  dollars  and  seventy-five  cents,  making  the 
$3,000, 1  believe. 

Q.  When  was  this  amount  that  you  paid  to  him,  $12,000  per  annum, 
reduced  and  to  what  waa  it  redined  t — ^A.  I  cannot  tell  by  this  state- 
ment. I  think  the  twelve-thousand-dollar  payment  ran  for  a  year  and 
a  haltf  or  aboni  that  tune  f  but  I  cannot  tell  exactly.  In  the  statement 
it  is  not  explained. 

Q.  Did  you  ever  see  the  Secretary  of  War  after  you  were  here  in  Oc- 
tober, 1870  T— A.  Yes,  sir ;  I  did. 

Q.  Upon  how  many  occasions  f — ^A.  I  recollect  but  once.  I  may  have 
seen  him  oftener ;  I  recollect  only  once. 

Q.  Did  any  converaaiion  pass  between  you  and  him  in  regard  to  this 
matter  f — ^A.  Noi  any  whatever ;  it  was  on  a  different  sub^iect  entirely. 

Q.  A  different  matter  f — A.  Yes,  sir. 

Q.  Did  the  Secretary  of  War  ever  address  you  any  letter  or  any  com  - 
munioation  whatever  inquiring  into  the  &ot  as  to  whether  you  were 
paying  Mr.  Marsh  any  money  t — ^A.  He  never  did.  I  never  had  a  line 
fiDom  bim  on  the  nljgect. 

Q.  Bid  any  person  claiming  to  be  authorized  by  him  ever  make  any 
inquiry  of  you  apon  that  question  f *— A.  They  did  not^ 

Q.  Why  did  you  continue  to  pay  this  money  f 

Mr.  Cabpenteb.  He  paid  it  under  the  contract 

The  Wii'NBSS.  X  made  a  contract  to  do  so  to  hold  my  position. 

Q.  (By  Mr.  Manager  MoMahon.)  For  what  purpose  did  yon  keep 
paying  Uie  money  f^A.  To  hold  my  position,  of  course. 

Q.  Had  Mr.  Marsh  any  capital  ever  invested  in  your  concern  ? — A. 
He  had  not. 

Q.  Thia  was  no  portion,  then,  of  the  profits  of  your  concern  coming 
to  him  on  account  of  any  capital  or  labor  he  had  invested  in  it  ? — A. 
2^ot  any ;  nothing  of  the  kind. 

Q.  Through  whom  did  you  receive  your  appointment;  do  you  remem- 
ber f  That  is,  did  it  come  directly  from  the  War  Depfirtment  or  through 
some  person  else  f — A.  I  think  it  came  through  Mr.  Marsh. 

Q.  State  through  whom  you  addressed  a  communication  to  the  Sec- 
retary of  War  when  you  desired  any  information  or  any  favors  ! — ^A. 
As  I  recollect — I  may  be  mistaken  about  it ;  I  will  not  be  positive — they 
went  through  Mr.  Marsh. 

Q.  If  you  had  a  copy  of  your  letter  of  appointment,  would  it  not 
show  T — A.  I  am  at  sea  in  regard  to  that. 

Q.  When  you  wanted  any  favors  or  held  any  communication  with  the 
Seiietary  of  War  in  regard  to  matters  at  Fort  Sill,  state  whether  you 
coinmnnicated  directly  with  the  Secretary  of  War  or  whether  you  com- 
mniii(Mtt'<l  thronj»:h  somobody  olsr  —  v.    \]\  sneli  commnnications  were 
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addressed  through  Mr.  Marsh,  as  far  as  I  recollect.  I  never  addressed 
a  commaDicatioD  to  the  Secretary  of  War  directly  in  my  life  that  I  recol- 
lect. 

(v^Q.  Yon  directed  it  to  him  t — A.  I  may  be  mistaken  in  regard  to  that; 
but  that  is  my  recollection. 

Q.  Are  your  books  here,  Mr.  Evans! — A.  They  are. 

Q.  Is  there  any  doubt  about  your  having  paid  this  $43,000  t-^A.  My 
books  are  here  to  be  examined.  I  made  the  copy  from  my  books.  It  is 
an  exact  copy. 

Mr.  Manager  MoMahon,  (to  the  counsel  for  the  respondent.)  You  may 
cross-examine,  gentlemen. 

Mr.  Saboent.  I  should  like  to  know  of  the  managers  if  they  do  not 
propose  that  the  witness  shall  state  fully  his  conversation  with  Marsh 
at  the  time  the  bargain  was  made  by  which  Marsh  was  allowed  this  pay- 
ment. If  I  understand  his  testimony,  the  Secretary  of  War  stated  chat 
he  had  promised  the  appointment  to  Marsh ;  but  as  Marsh  might  not 
wish  to  go  to  the  Indian  Territory,  he  perhaps  could  make  an  arrange- 
ment with  him ;  and  that  Marsh  called  on  the  witness  at  his  hotel.  It 
seems  to  me  it  would  be  interesting,  perhaps  important  to  toe  truth,  to 
know  what  conversations  he  had  with  Marsh  at  that  time  in  order  to 
know  if  Marsh  at  that  time  stated  that  he  had  to  divide  this  money  with 
any  person  as  an  inducement  why  the  payment  should  be  larger  than 
the  amount  the  witness  was  willing  to  pay. 

Mr.  Manager  MgMahon.  I  have  no  objection  to  that  question. 

Mr.  Gabpbntbb.  We  do  not  regard  such  examinations  as  quite  proper; 
it  is  a  conversation  between  third  persons ;  but  we  have  no  objection  to 
make. 

Q.  (By  Mr.  Manager  MgMahon.)  Mr.  Evans,  state  the  conversation 
that  took  place  between  you  and  Mr.  Marsh  that  preceded  the  making 
of  the  agreement,  and  all  your  conversations  from  the  time  you  left 
Washington  until  you  finally  consummated  the  agreement,  that  may  shed 
any  light  on  this  contract  From  the  time  that  Marsh  saw  you  at  the 
hotel  is  what  the  Senator's  question  leads  to. — ^A.  Mr.  Marsh  came  there 
and  sent  up  his  card,  I  recollect,  to  my  room.  I  received  him  there,  and 
the  matter  was  broached  without  any  delay,  so  far  as  I  recollect.  I 
stated  to  him  the  condition  of  our  affairs  there  at  Fort  Sill. 

Q.  (By  Mr.  Gabpbnteb.)  Tell  what  you  stated  to  him.— A.  I  stated 
to  him  that  myself  and  partner  had  an  investment,  or  rather  means  and 
stock,  amounting  probably  to  $100,000.  I  think  that  our  stock  there  at 
that  time  was  fully  $80,000.  Whether  that  included  our  buildings  or 
not  I  do  not  recollect,  but  that  is  my  recollection.  I  stated  to  him  that 
our  investment  was  about  $80,000,  and  it  would  be  a  great  loss  to  as  to 
be  compelled  to  leave  the  post.  I  showed  considerable  anxiety  to  make 
some  arrangement,  I  know,  with  Mr.  Marsh.  My  idea  is  that  I  offered 
to  make  a  partnership  with  him.  My  recollection  is  that  I  proposed  to 
go  into  partnership  with  him  or  that  I  was  willing  to  sell  out  to  him; 
that  I  made  the  proposition  to  sell  to  him  or  asked  him  for  a  proposition 
to  buy. 

Q.  That  is,  to  buy  your  stock  and  buildings  t — A.  Yes,  sir;  I  did  not 
want  to  submit  to  a  sacrifice.  I  told  him  I  could  not  pay  the  amount.  As 
I  said  before,  my  recollection  is  he  wanted  $20,000.  I  told  him  that  was 
very  exaggerated ;  that  I  could  not  pay  any  such  amount,  even  with  the 
monopoly  of  the  trade;  and  when  he  submitted  the  proposition  of 
$15,000  I  still  exx>ostulated  wit;)i  him  that  I  was  not  able  to  pay  it,  that 
the  business  did  not  justify  it,  and  I  did  not  think  it  would  be  right  and 
just  that  I  should  pay  such  an  amount.    I  may  have  consented  to  ac- 
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cept  his  proi>o8itioii  for  $15,000;  I  think  I  did  not,  however;  bat  there 
were  a  great  many  applications  for  that  post  and  it  was  a  matter  of 
very  serioas  importance  to  me  that  I  should  secnre  it,  rather  than  sab- 
mit  to  the  sacrifice  of  being  moved  off  the  reservation,  as  I  sapposed 
woald  be  the  case  shoald  another  party  be  appointed. 

Q.  (By  Mr.  Manager  MoMahon.)  In  that  connection  yon  say  that 
something  was  said  aboat  the  monopoly  of  trade  there.  •  State  fully 
what  was  said  on  that  subject. — A.  When  I  say  monopoly,  I  mean  there 
was  to  be  but  one  trader.  I  understood  there  was  to  be  but  one  trader 
appointed  at  any  post 

Q.  From  whom  did  you  learn  that  fact  f — A.  It  was  general  remark 
in  the  city.  A  large  number  of  men  in  the  same  condition  were  here, 
and  it  was  general  talk  among  us. 

Q.  What  did  Mr.  Marsh  say  in  regard  to  this  matter  as  to  whether 
there  was  to  be  more  than  one  at  your  post  f — A.  My  recollection  is  he 
said  there  would  be  but  one  appointment  made. 

Q.  That  was  the  understanding  t — A.  That  was  the  understanding. 
There  ^slMo  be  but  one  appointment  at  the  post.  As  I  say,  I  do  not  rec- 
ollect wberoer  I  consented  to  pay  the  $15,000.  At  all  events,  Mr.  Marsh 
said  he  was  going  to  return  to  New  York  that^  evening,  and  I  told  him  I 
shoald  go  there  also,  which  I  did.  We  went  over  in  the  same  train. 
The  next  morning  I  happened  to  take  up  an  Army  paper  and  noticed 
that  there  was  to  be  a  removal  of  a  portion«of  the  troops  from  the 
post.  I  went  to  see  Mr.  Marsh  during  the  morning  and  submitted  that 
to  bim,  and  told  him  there  was  going  to  be  a  reduction  of  the  force,  and 
that  I  was  not  justified  in  paying  such  an  amount ;  and  we  compromised 
on  $12,000.  Whether  I  suggested  paying  that  in  place  of  the  $15,000  or 
whether  he  submitted  it,  I  do  not  remember.  I  accepted  it,  and  our 
contract  was  drawn  up  on  those  terms,  at  the  rate  of  $12,000  a  year, 
payable  quarterly  in  advance. 

Q.  Had  Mr.  Marsh  at  this  time  actually  the  appointment  or  the  sim- 
ple promise  of  it  t — A.  It  was  my  understanding  that  the  appointment 
bad  not  been  made  out ;  that  the  appointment  woald  be  made  to  him  if 
we  came  to  an  agreement.  I  understood  at  that  time  there  had  been  no 
appointments  made  under  the  new  law.  It  was  my  understanding  that 
there  had  been  no  appointment  made  at  any  post 

Q.  There  had  been  then  no  appointments  as  you  understood  t — A. 
That  was  my  understanding  at  that  time.  I  may  be  mistaken,  however, 
about  it.    That  is  my  recollection. 

Q.  Have  you  stated  all  now  that  passed  between  you  and  Marsh? — 
A.  That  is  the  substance  of  the  interview,  so  far  as  I  can  recollect ;  I 
have  not  used  the  exact  language.  The  interview  with  Mr.  Marsh  was 
probably  two  hours  long.  I  cannot  go  into  the  details  of  the  conversa- 
tion. 

By  Mr.  Saegent  : 

Q.  Did  Marsh  in  either  of  those  conversations  tell  what  he  was 
going  to  do  with  the  money  that  he  received  from  you  1 — A.  He  did 
not 

Q.  Did  he  state  whether  he  was  to  divide  it  with  any  person  t — A. 
Not  at  all.    Of  course  it  was  understood  that  it  was  for  himself. 

The  Pbesident  pro  tempore.  The  question  must  be  reduced  to  writ- 
ing. 

Mr.  Sargent.  I  suppose  the  reporter  has  the  question. 
Mr.  Manager  McMahon.  We  are  through  with  the  witness  for  the 
present. 
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Mr.  Bandolph.  There  in  ooe  question  which  I  shoald  like  to  ask  the 
witness. 

The  President  pro  tempore.  The  Chair  will  observe  that  the  Senator 
mast  reduce  his  question  to  writing.  The  rule  requires  questions  by 
Senators  to  be  reduced  to  writing. 

Mr.  Randolph.  I  know  the  rule  requires  it,  but  I  also  know  that  the 
rule  has  not  been  kept,  and  inasmuch  as  this  is  the  first  time  I  have  ob- 
truded a  question  upon  the  court,  I  do  not  know  why  the  exception 
should  be  made  in  my  case. 

The  President  |>ro  tempore.  The  Chair  will  observe  at  this  time  that 
so  far  as  questions  have  been  put  to  witnesses  by  Senators,  the  rale  in 
the  recollection  of  the  Chair  has  been  observed  until  this  time,  and  the 
Chair  called  the  attention  of  the  Senator  from  California,  who  pnt  the 
question  just  now  without  reducing  it  to  writing,  to  the  fiact  that  the  rale 
required  it  to  be  done.  The  question  having  been  put  and  it  having 
been  reduced  to  writing,  by  calling  the  attention  of  the  Senator  to  the 
rule  the  Chair  did  his  duty.  Heretofore  no  questions  have  been  pat  to 
witnesses,  as  the  Chair  recollects,  without  having  been  fira^redoced  to 
writing.  Is  there  ol]gection  to  the  Senator  from  New  Jeraey  asking  a 
question  of  the  witness  t 

Mr.  Edmunds.  Stand  by  the  rule. 

Mr.  Kandolph.  If  there  is  no  objection,  I  should  like  the  reporter  to 
take  my  question  dowil. 

The  Prbsidbnt  pro  teni^ore.  The  rep(»rt^  will  take  down  the  qaes- 
tion. 

Mr.  Bandolph.  The  question  is  this:  What  amount  of  goods  did  Mr. 
Evans  sell  at  Fort  Sill  during  any  one  year  pending  this  contract  ?  That 
is  the  first  question. 

Mr.  Carpenter.  The  object  of  that  question  seems  to  be  to  sliow 
that  he  made  an  improvident  contract  with  Marsh  and  paid  him  too 
much.  I  submit  that  that  can  have  no  materiality  to  this  ease.  H  the 
managers  trace  $500  home  to  Belknap  in  the  form  of  a  bribe,  it  is  just 
as  complete  a  case  as  $50,000.  If  he  paid  him  an  unreasonable  bribe, 
it  is  no  worse  than  to  pay  ten  cents. 

Mr.  Bandoi^h.  I  am  unfortunately  placed  to  argue  the  question  with 
the  counsel 

The  President  pro  tempore.  Debate  is  not  in  order.  Tlie  question 
will  be  put 

Mr.  Carpenter.  We  object  to  it. 

Mr.  Bandolph.  I  ask  the  opinion  of  the  Senate  upon  the  propriety 
of  the  question. 

The  President  pro  tempore.  Shall  this  question  be  submitted  to  tbe 
witness  f 

The  question  was  determined  in  the  affirmative. 

The  President  pro  tempore.  The  reporter  will  read  the  question. 

The  reporter  read  the  question,  as  follows : 

Q..  What  amount  of  goods  did  you  sell  at  Fort  Sill  during  any  one  year,  pending  this  con- 
tract? 

A.  This  was  a  military  appointment.  I  was  doing  an  extensive  bus- 
iness there  in  contracts  for  supplies.  I  should  like  to  know  whether 
the  question  applies  to  my  Indian  business,  military  business,  or  con- 
tracts, or  all  combined,  or  military  business  alone  ! 

Mr.  Randolph.  His  business  as  post-trader.  I  do  not  know  bow 
many  kinds  of  business  he  was  enj^a^ed  in. 
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Mr.CoNKLiNa.  Then  the  question,  I  saggest,  should  be,  How  much  did 
you,  as  post-trader,  sell  t 

Mr.  Randolph.  Very  well ;  let  the  question  be  put  in  that  way. 

The  Witness.  That  I  cannot  answer.    My  business  was  all  combined. 

Mr.  Oabpentbb.  I  should  like  to  suggest  to  Senators  that  possibly 
the  cross-examination  would  bring  out  a  great  many  facts  which  Sen* 
ators  want,  and  if  they  will  give  us  leave  first  to  cross-examine  the  wit- 
ness it  might  reduce  the  number  of  questions'Senatcnrs  might  wish  to  put 
themselves. 

Mr.  Bakdolph.  I  have  no  objection  to  delaying  my  question. 

Cross-examined  by  Mr.  Carpenter  : 

Q.  You  saw  Mr.  Belknap  for  the  first  time  at  Keokuk,  Iowa  ? — A.  I 
did. 

Q.  You  said  that  you  thought  Secretary  Belknap  was  absent  from 
Washington  in  1870  two  or  three  months,  or  it  might  be  four.  Did  you 
mean  months  or  weeks  f — A.  Since  I  made  that  remark  a  while  ago  I 
was  very  much  mistaken  about  the  time. 

Q.  It  was  about  three  weeks  f — A.  Yes,  probably  it  would  be  that 
time.  I  was  on  east  here  and  the  whole  trip  I  got  in  my  mind,  and  I 
was  mistaken. 

Q.  You  say  you  had  uo  conversation  with  him  whatever  at  Keokuk 
about  Fort  Sillf — A.  Only  that  I  mentioned  the  matter 'myself. 

Q.  You  were  merely  introduced  to  him  t — A.  It  was  in  the  presence 
of  three  or  four  or  a  half  dozen  gentlemen. 

Q.  You  next  saw  him  in  Washington? — A.  I  next  saw  him  in  Wash- 
ington. 

Q.  And  you  had  but  one  interview  with  him  in  regard  to  this  appoint- 
ment ! — A.  One  interview  only. 

Q.  That  was  in  his  office  in  Washington,  in  the  War  Department,  J 
suppose  ? — A.  It  was  at  his  dwelling-house. 

Q.  There  you  showed  him  your  papers? — A.  The  papers  were  already 
in  his  possession. 

Q.  You  said  you  thought  they  had  been  filed  in  the  Department? — 
A.  Yes,  sir. 

Q.  In  that  conversation  you  say  that  he  told  you  he  had  promised  it 
or  had  appointed  a  friend  of  his  to  that  place,  and  told  yom  who  it  was  ? — 
A.  Yes,  sir;  he  did  in  the  course  of  the  conversation. 

Q.  Did  you  not  then  enter  into  a  conversation  with  him  in  regard  to 
the  stock  of  goods  you  had  and  the  value  of  the  buildings  you  had  on 
the  prenusesf— A.  I  did.    I  laid  the  whole  facts  before  him. 

Q.  Did  you  not  ask  him  whether  some  arrangement  for  a  partnership 

or  something  of  that  kind  could  not  be  made  between  you  and  Marsh  ? — 

A.  I  asked  him  whether  he  thought  such  an  arrangement  could  be 

made,  whether  I  could  dispose  of  my  interest  there  or  form  a  partner- 

'  ship. 

Q.  Di^)ose  of  your  interest  or  form  a  partnership? — A.  Yes.  sir. 

Q.  What  did  he  say  in  reply? — A.  He  said  he  could  not  tell  whether 
this  gentleman  would  wish  to  go  to  the  Territory;  that  I  might  possibly 
be  able  to  make  some  arrangement 

Q.  Did  he  use  any  persuasion  with  you  to  make  an  arrangement  with 
Marsh? — ^A.  Not  any  whatever. 

Mr.  Manager  McMahon.  Ask  what  he  said.  That  is  not  a  fair  ques- 
tion. 

Mr.  Carpenter.  It  is  calculated  that  way,  for  if  so  then  follows  what 
then  did  he  say.    (To  the  witness.)    What  did  he  say  to  you  then  about 
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seeing  Mr.  Marsh!  Did  he  ask  you  to  see  himf — A.  The  Secretary  of 
War  appeared  to  have  some  sympathy  for  me  in  the  matter.  He  said 
he  thought  it  was  a  pretty  hard,  case  that  I  should  have  to  leave  the 
reservation,  but  that  the  promise  already  had  been  made. 

Q.  (By  Mr.  Cabpenteb.)  Was  not  all  that  wassaid^on  the  part  of  Mr. 
Belhoap  suggested  with  a  view  to  help  you  to  get  rid  of  your  goods  to 
Marsh! 

Mr.  Manager  MgMahon.  I  think  the  question  ought  to  be,  did  he  say 
anything  to  you  so  and  so.  I  do  not  object  to  leading  questions  on  cross- 
examination,  but  I  do  not  want  leading  questions  in  regard  to  motives 
and  inferences.  I  want  the  facts,  and  am  entitled  to  have  them  in  the 
proper  way. 

Q.  (By  Mr.  Carpenter.)  Did  he  request  you  to  go  and  see  Mr. 
Marsh  I — ^A.  He  did  not.  Mr.  Marsh  was  not  in  the  city,  as  I  oDder* 
stood. 

Q.  Did  he  request  you  ever  to  see  him  on  his  behalf! — A.  He  did  not 

Q.  It  was  in  reply  to  your  asking  him  whether  any  arrangement  for  a 
partnership  or  for  a  sale  of  your  stock  could  be  made  with  this  man  that 
he  told  you  this  man  would  be  in  town  and  you  could  see  him  !— A.  fle 
said,  '*  I  do  not  know  what  arrangement  you  can  make ;  you  may  possi- 
bly be  able  to  arrange  it,"  or,  ^<  I  do  not  know  what  arrangement  yon 
can  make ;  but  this  gentleman,  Mr.  Marsh,  will  be  in  the  city  "—whether 
he  said  that  night  or  the  night  following  I  cannot  remember— and  I 
could  see  him.  Then  I  probably  asked  him  where  I  would  meet  him. 
I  do  not  say  I  did. 

Q.  Did  not  Mr.  Marsh  tell  you  that  he  had  come  down  there  in  con- 
sequence of  having  seen  the  Secretary  of  War,  and  had  been  told  by  him 
that  he  must  make  some  arrangement  with  you  to  save  you  from  roin 
or  he  would  not  appoint  him  ! — A.  I  do  not  recollect  what  he  said  in 
coming  there. 

Q.  Did  he  not  explain  the  fact  to  be  that  he  had  come  there  in  con- 
sequence of  what  the  Secretary  of  War  had  told  him  ! — ^A.  That  was  my 
understanding.    He  came  over  there. 

Q.  In  consequence  of  what  the  Secretary  of  War  said  to  him !— A. 
Yes,  sir. 

Mr.  Carpenter.  Mr.  Marsh  has  ^worn  that  the  Secretary  of  War 
would  not  appoint  him  if  he  did  not  make  some  arrangement 

Mr.  Manager  MoMahon.  Never  mind  stating  what  Mr.  Marsh  swore 
to.    That  is  in  the  record. 

Q.  (By  Mr.  Carpenter.)  In  that  conversation  which  you  had  with 
Mr.  Marsh,  I  suppose  you  were  trying  to  get  as  low  a  price  and  he  as 
high  a  price  as  he  could  for  the  arrangement,  was  he  not! — A.  I  was 
tryingto  make  the  best  arrangement  I  could  in  my  own  interest. 

Q.  He  was  up  to  about  the  same  thing  in  his,  was  he  not !— A.  That 
was  my  impression  when  I  got  through  with  him. 

Q.  In  that  conversation  did  Mr.  Marsh  say  to  you  that  he  had  to 
divide  anything  he  got  from^you  with  anybody  ! — ^A.  He  never  breathed 
anything  of  the  kind  :  he  never  intimated  it  at  all. 

Q.  When  did  you  first  ever  hear  that  any  such  thing  had  been  done! 
— A.  I  never  heard  it  until  this  matter  was  brought  to  Washingtx>n.  It 
was  reported  through  the  Army.  I  heard  it  spoken  of,  that  that  was 
the  impression. 

Q.  I  mean  at  what  time  did  you  have  any  knowledge  that  Marsh  had 
paid  the  money  ! 

Mr.  Manager  McMahon.  You  did  not  ask  for  knowledge,  but  when 
he  first  heard  of  this  division  ;  and  he  is  telling  you  he  heard  it  nimored 
through  the  Army.    Do  not  change  bases. 


TRIAL  OP  WILLIAM  W.  BELKNAP.  847 

Mr.  Gabpenteb.  The  manager  can  have  me  to  enforce  it  as  often  as 
he  pleases.  (To  the  witness.)  Did  yon  ever  hear  it  talked  abont  in  the 
Army  prior  to  the  article  in  the  New  York  Tribune  on  the  subject  f 

A.  I  do  not  know  that  I  did.    I  think  that  originated  it. 

Q.  (By  Mr.  GabpbntbbO  Yon  think  it  originated  with  that  article  ? — 
A.  I  think  so. 

Q«  What  was  your  business  at  Fort  Sill  t — A.  It  was  general  mer- 
chandimng;  Army  trade,  Indian  tirade,  contracting  with  the  Ctovem- 
ment  tor  supplies. 

Q.  What  was  tbe  whole  amount  of  your  business  at  that  point  worth 
per  annum  in  1870 1 — A.  I  cannot  tell. 

Q.  Give  as  near  an  estimate  as  you  can. — A.  I  should  suppose,  prob- 
ably, $150,000. 

Q.  Do  you  mean  profits  t — A.  No,  sir :  I  mean  onrtrade;  the  quantity 
of  goods  sold.    It  may  have  exceeded  that. 

Q.  Of  that,  how  large  a  proportion  was  the  tradership,  the  mere  sales 
of  stock  to  the  soldiers  and  officers  f — A.  I  should  suppose,  probably, 
about  one-third,  not  to  exceed  $75,000.  We  had  one  year  a  large  force^^  • 
There  is  another  little  item  I  should  mention.  We  were  building  a  post 
there,  and  had  a  large  number  of  citizen  employ^  itiduded  in  this  esti- 
mate.   I  cannot  give  any  idea.    I  suppose  it  exceeded  $50,000. 

Q.  Was  it  through  your  position  as  post-trader  there  that  you  were 
enabled  to  run  all  these  other  branches  of  business  f — A.  I  had  an  In- 
dian license,  which  would  have  enabled  me  to  have  run  outside  of  the 
military  reserve ,  but  it  was  a  great  advantage  to  be  on  the  military 
reserve. 

Q.  It  was  a  great  advantage. to  you  to  be  on  the  military  reserve  in 
regard  to  your  other  business  than  trader  f — A.  Yes,  sir ;  it  was. 

Q.  Did  that  enter  largely  into  the  sum  yon  agreed  to  pay  Mr.  Marsh  t — 
A.  I  do  not  understand  you. 

Q.  Did  that  consideration  enter  into  the  fixing  of  the  sum  with  him 
that  you  were  willing  to  pay  to  Marsh  f — A.  It  did. 

Q.  It  was  not  merely,  then,  for  the  profits  you  could  make  as  trader, 
bat  the  advantages  that  would  result  to  you  in  general  business  there? 
—A.  That  was  the  idea.  I  merely  wish  to  state  that  I  never  would 
have  consented  to  have  paid  any  such  amount  of  money  as  military 
trader  alone.    My  business  in  that  capacity  never  justified  it. 

Q.  It  was  your  other  business  in  connection  with  it  that  induced  you 
to  pay  so  large  a  sum  t — A.  Of  course  it  was. 

Q.  And  you  never  understood  from  Marsh,  in  any  of  the  negotiations 
with  him  about  it,  that  he  had  to  divide  a  cent  of  the  money  with  any 
homan  being! — ^A.  I  never  heard  anything  of  the  kind  intimated. 

Q.  Who  was  with  you  when  you  called  on  General  Belknap  in  Keo- 
kuk ? — A.  Mr.  Peck,  of  the  firm  of  Durfee  &  Peck. 

Q.  How  many  posts  had  Durfee  &  Peck  at  that  time  t — A.  My  recol- 
lection is  that  they  had  three  posts ;  probably  more. 

Q.  They  had  three  posts  under  the  old  law,  bad  they  t — A.  I  do  not 
say  under  the  old  law.  My  impression  is  they  had  more  than  that  un- 
der tibe  old  law.  Under  the  new  law  my  impression  is  they  had  but  three. 
I  am  not  i>ositive  about  it. 

Q.  At  the  time  you  called  at  Keokuk  to  see  General  Belkni^  how 
many  posts  did  that  firm  have  t — A.  I  cannot  say ;  my  impression  is 
three  or  four. 

Q.  When  you  subsequently  applied  to  the  Secretary  of  War  in  Wash- 
ington were  you  contemplating  a  partnership  with  Mr.  Durfee  f — A.  I 
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had  at  one  time  contemplated  a  partnership  with  Mr.  Durfee,  and  made 
my  application  with  his  name  attached  to  the  application. 

Q.  [Handing  a  paper.]  Is  that  a  copy  of  the  application  you  made?— 
A.  It  is.  It  was  on  file  here,  in  the  War  Department.  The  partnership 
had  not  been  agreed  on  at  that  time.    It  was  contemplated,  however. 

Q.  At  that  time  yon  did  not  understand  Mr.  Belknap  to  say  that  one 
reason  why  he  could  not  appoint  you  was  that  you  were  in  partnership 
with  Durfee  t — A.  There  is  an  impression  in  my  mind  that  he  rrfnsed 
to  appoint  Mr.  Durfee  to  any  other  position ;  whether  he  told  me  that 
personally  himself  or  whether  Mr.  Marsh  told  me  that,  I  do  not  remem- 
ber. I  probably  stated  to  Mr.  Marsh  that  this  application  had  been 
made. 

Q.  Did  not  Mr.  Belknap  tell  you  distinctly  that  he  would  not  appoint 
you  in  connection  with  Durfee  f — A.  I  do  not  recollect  that  he  ever  said 
80  distinctly,  but  I  have  the  impression  that  1  was  told,  probably  by  the 
Secretary,  that  Mr.  Durfee  could  not  have  any  further  appointment. 

Q.  Then  you  say  it  is  your  impression  that  General  Belknap  did  tell 
•you  that  Mr.  Durfee  could  not  have  or  be  interested  in  any  more  appoint- 
ments ? — A.  It  was  either  himself  or  Mr.  Marsh ;  I  cannot  recollect 
which. 

Q.  I  understand  you  to  say  that  it  was  the  general  understanding  all 
around  that  there  was  to  be  but  one  trader  at  any  military  post  nnder 
the  new  law  ? — A.  That  was  my  understanding. 

Q.  What  favors  did  you  ever  apply  for  of  the  Secretary  of  War 
through  Mr.  Marsh  ? — A.  An  application  was  made  regarding  the  limits 
of  the  reservation. 

Q.  Enlarging  the  reservation  t — A.  It  was  understood  between  Mr. 
Marsh  and  myself  that  the  reservation  should  be  extended. 

Q.  One  application  was  in  regard  to  an  enlargement  of  the  reserva- 
tion ? — A.  One  was.  I  think  that  I  communicated  to  Mr.  Marsh  regard- 
ing that  matter — that  the  reservation  had  not  been  extended  to  the  limit 
tbaf;  was  understood. 

Q.  What  did  you  next  hear  from  that  application  f — A.  I  have  no 
recollection. 

Q.  Let  me  see  if  I  cannot  recall  your  recollection.  Do  you  not  re- 
member that  you  received  a  letter  from  the  War  Office  informing  you 
that  the  recommendation  of  General  Pope  had  been  adopted  enlarging 
the  reservation  as  he  recommended  t — A.  I  have  only  an  indistinct  rec- 
ollection of  it;  nothing  very  definite. 

Q.  Did  you  ever  hear  anything  from  Mr.  Marsh  about  it  f — A.  I  do 
not  remember  that. 

Q.  Was  your  letter  addressed  to  Marsh  or  addressed  to  the  Secretary 
of  War  and  sent  through  Marsh  T — A.  It  was  addressed  to  Mr.  Marsh. 
I  do  not  recollect  ever  having  addressed  a  communication  to  the  Secre- 
tary of  War  about  it.  I  do  not  recollect  sending  any  such  oommaniea* 
tion,  but  very  likely  I  did. 

Q.  What  other  application  did  yon  ever  make  to  the  Secretary  of 
War  t — ^A.  There  was  an  application  made  for  the  introduction  of  liqaors 
there  for  the  use  of  the  officers  at  the  post.  I  am  not  positive  whether 
that  was  sent  directly  or  through  Mr.  Marsh ;  whether  it  went  through 
the  regular  channels  or  not. 

Q.  (Handing  papers  to  the  witness.]  Look  at  that  and  it  will  probably 
refresn  your  recollection. — A.  [After  examining.]  That  is  correct ;  I  re- 
member. 

Q.  You  addressed  that  directly  to  the  Secretary  of  War  t — A.  To  the 
Secretary  of  War. 
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Q.  What  response  did  you  receive  to  that  ? — A.  The  permission  was 
granted. 

Q.  Was  it'  granted  through  the  regular  military  channels  ? — A. 
Throagh  the  regular  military  channels. 

Q.  Did  you  ever  ask  any  other  favor  as  a  post-trader  t — A.  I  do  not 
recollect  of  any. 

Q.  Then  the  only  two  you  remember  was  one  in  regard  to  this  liquor- 
selling  business,  and  the  other  in  regard  to  the  extension  of  the  reser- 
vation T — A.  That  is  my  recollection. 

Q.  Did  yon  ever  have  any  other  favor  or  indulgence  of  any  kind  from 
the  Secretary  of  War  which  was  not  common  to  all  traders  t — A.  I  do 
not  recollect  any. 

Q.  What  was  your  situation  there  in  regard  to  protection  t  Had  you 
any  other  protection  than  all  post-traders  badf — A.  S^one  other  what- 
ever. 

Q.  And  the  only  privileges  you  enjoyed  were  those  which  pertained 
to  your  appointment  as  post-trader  f — A.  As  I  understood,  all  orders 
sent  there  were  sent  to  all  traders  through  the  country.  ^ 

Q.  Can  you  describe  what  the  regular  military  channels  aref — A.  From 
the  adjutant  of  the  post  up  through  all  the  grades  of  officers  to  the  post- 
commander,  to  the  division  commander,  and  the  division  headquarters, 
and  then  to  Washington,  to  the  Acyutant-General  of  the  Army. 

Q.  These  applications  are  seen  and  read  at  all  these  headquarters  ? — 
A.  Through  all  these  channels. 

Mr.  Manager  MgMahon.  We  object  to  proving,  by  this  witness  or 
any  other,  that  any  communication  went  through  the  regular  military 
channels  without  producing  the  records  to  show  the  indorsements  on 
them,  and  that  they  did  so  pass. 

Mr.  Gabpentbb.  Mr.  President,  we  oflfer  now  a  certified  copy  of  Mr. 
Evans's  letter,  asking  permission  to  sell  liquor,  &c.,  and  all  the  refer- 
ences of  it  that  were  made  from  that  post  clear  up  to  the  Secretary  of 
War,  which  are  the  Exhibits  A,  B,  C,  D,  £,  and  F,  in  the  documents  in 
my  hand,  except  that  we  shall  not  ask  the  Clerk  to  read  one  map  which 
probably  he  could  not  do  intelligibly. 

The  Chief  Clerk  read  as  follows : 

Fort  Sill,  Ikoun  TEaarroRv, 

November  30,  1872. 

Tbe  Hod.  Sbcretary  of  War, 

Wa$hingion,  D.  C, : 

OwiDg  to  the  isolated  position  of  this  post,  and  the  difficalties  attending^  the  shipment  of 
merchandise,  it  is  inconyenient  and  almost  impossible  to  make  shipments  of  whisky  and 
brandy  monthly,  as  proyided  in  paragraph  2  of  War  Department  order,  dated  October  28, 
1871. 

I  therefore  respectfully  request  that  said  paragraph  be  so  modified  that  the  introduction 
of  these  liquors  may  be  allowed  in  like  manner  to  that  of  ale  and  wine,  the  quantity 
and  disposition  b^ing,  as  at  present,  subject  to  the  absolute  control  and  direction  of  tbe 
post  commander. 

Very  respectfully,  your  obedient  servant, 

JOHN  S.  EVANS, 

Foit'  Trader. 

Exhibit  A  is  a  description,  by  diagram  or  map,  of  the  Indian  Ter- 
ritory. 

ExuiBrr  B. 

War  Department, 
nashington  Citg,  October  28,  1871. 
Orders, 

I.  On  the  order  of  any  officers  of  the  garrison,  approved  by  the  commanding  officer,  the 
post*trader  at  Fort  Sill  has  authority  to  take  to  tnat  post  from  points  outside  the  Indian 

54  B 
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Territorr  a  limited  quantity  of  wines,  porter,  and  ale,  provided  suchsapplies  are  for  the  use 
of  the  officer  so  ordering. 

II.  The  post-trader  at  said  post  has  authority  to  take  to  said  post  not  to  Exceed  ten  gallona 
of  brandy  and  ten  gallons  of  whisky  monthly,  to  be  used  only  for  medicinal  purposes,  and 
sold  only  on  the  authority  of  the  post-commauder. 

WILLIAM  W.  BELKNAP, 

Secrttarjf  of  War. 


Exhibit  C. 

War  Department, 

Washington  CUjf^  February  2,  1672. 
Orders, 

The  following  is  hereby  substituted  for  paragraph  I  of  orders  dated  October  28, 1871 ,  para- 
graph II  to  remain  as  at  present : 

I.  Permission  is  hereby  granted  the  post-trader  at  Fort  Sill  to  carry  thereto  and  keep  on 
hand,  for  sale  to  officers,  such  quantity  of  wines,  ale,  porter,  or  other  malt  liquors,  as  the 
commanding  officer  at  the  post  may  deem  advisable,  to  oe  sold  only  on  his  apim>val. 

WM.  W.  BELKNAP. 


Exhibit  D. 

War  Department, 
Washington  City^  January  3,  1673. 

Orders. 

Paragraph  II  of  orders  dated  October  26,  1871,  authorizinjp^  the  post-tmder  at  Fort  Sill, 
Indian  Territory,  to  take  to  that  post  a  limited  quantity  of  brandy  and  whisky  montblj, 
"  to  be  used  only  for  medicinal  purposes,  and  sold  onl^  on  the  authority  of  the  poet-comman- 
der," is  hereby  so  modified  as  to  permit  the  introduction  of  liquors  in  the  same  manner  and 
under  like  restrictions  as  in  the  cases  of  ale,  wine,  and  porter,  {^vide  orders  dated  February  2, 
1872,)  the  (quantity  and  disposition  thereof  to  remain  subject  to  the  control  and  discretion 
of  the  rost-commander. 

WM.  W.  BELKNAP. 

Secretary  of  War. 


Exhibit  E. 

Headquarters,  Fort  Sill,  Indian  Territory, 

February  17,  l'?73. 
Mr.  J.  S.  Evans, 

Post'trader: 

Under  the  pronsions  of  War  Dept.  orders  of  January  3rd,  1873,  modifying  War  Dept. 
orders  of  October  28,  1871,  you  are  hereby  authorized  to  bring  to  this  post  the  following 
quantities  and  kinds  of  liquors,  and  to  dispose  of  the  same  under  such  rules  and  restrictions 
as  the  post-commander  may  hereafter  impose,  viz : 

100  casks  ale  and  porter. 
100  cases  imperial  wine. 
50  bbls.  whisky. 
5    **     brandy. 

By  order  of  Major  Geo.  W.  Schofield. 

C.  E.  NORDSTROM. 
\st  It.  XOth  Cavalry,  Post- Adjutant. 


Exhibit  F. 

Copy  of  indorsement  on  application  of  J.  S.  Evans  &  Co.,  post-traders,  for  modification 
of  par.  2,  War  Department  orders,  dated  October  28,  1871,  regulating  shipment  of  whisky 
ana  brandy. 

( First  indorsement ) 


Headquarters,  Fort  Sill,  Indian  Territory, 

December  2,  ltJ72. 

In  the  opinion  of  the  post-commander,  it  would  be  better  for  both  trader  and  purchaser 
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were  the  trader  permitted  to  introdace  liqnors  in  qaantitied  larger  than  is  now  permitted  at 
one  shipment. 

With  a  view  to  accomplish  this,  the  within  request  is  recommended  to  the  favorable  con- 
sideration of  the  honorable  Secretary  of  War. 

GEORGE  W.  SCHOFIELD, 
Major  Tenth  Cavmlrff^  Commanding. 

Q.  (By  Mr.  Carpenter.)  Do  these  papers  which  have  been  read  cover 
all  the  iDdalgences  granted  to  you  in  regard  to  the  selling  of  liqnor? — 
A.  They  do. 

Q.  Every  one  of  them  made  subject  to  the  control  and  discretion  of 
the  post-commander  T — A.  In  every  case. 

Q.  This  and  the  enlargement  of  the  reservation  were  the  only  favors 
you  ever  asked  or  received  f — A.  All  that  I  have  any  recollection  of. 

Mr.  Carpenter.  Mr.  President,  we  ask  leave  to  call  General  Town- 
send  at  this  point  for  the  purpose  of  identifying  some  records. 

E.  D.  TowNSEND  recalled  and  examined. 

By  Mr.  Carpenter  : 

Question.  [Submitting  a  paper.]  Is  that  the  order  enlarging  the  res- 
ervation at  !rort  Sill  t — ^Answer.  This  is  the  order  of  the  President  de- 
claring the  reservation  at  Fort  Sill  on  the  29th  of  January,  1872.  It 
makes  the  reservation  contain  thirty-six  square  miles. 

Hr.  Carpbnteb.  We  ask  the  Secretary  to  read  it. 

The  Chief  Clerk  read  as  follows : 

Headquartbrs  Departmrnt  of  the  Missouri, 

Fort  LMventoorthy  mmnsaM^  January  ^,  1872. 
General  Orders  No.  2.] 

By  aaftbori^  of  the  President  of  tbe  United  States,  and  in  accordance  with  the  instruc- 
tions of  the  secretary  of  War,  dated  Jannary  19,  1872,  the  military  reseryation  at  Fort 
Sill,  Indian  Territory,  is  desig^ted  as  follows : 

The  initial  point  of  the  snrrey  is  tbe  flag-staff.  From  this  point  dne  north  two  (2)  miles 
and  foor  hundred  and  forty  (440)  yards,  to  a  point  on  the  northern  boundary-line  of  the 
reserration ;  from  this  point  due  east  three  (3)  miles  to  the  northeast  comer ;  thence  dne 
•oath  four  (4)  miles  to  the  southeast  comer ;  thence  due  west  nine  (9)  miles  to  the  south- 
west eomer ;  thence  due  north  four  (4)  miles  to  the  northwest  comer ;  thence  due  east  six 
(6)  miles  to  the  s^ye-mentioned  point  on  the  northem  boundary- line,  to  close  the  boimdary. 

The  points  of  the  compass  mentioned  are  magnetic.  The  variation  of  the  magnetic 
needle  in  June,  1871,  was  IP  22^  30"'  east. 

Monuments  of  hewn  stone  with  cut  letters  '*  U.  S.  M.  R.**  on  the  one  side,  and  *'  I.  T.** 
on  tbe  other,  mark  the  comers  of  the  reservation :  all  half  miles  are  marked  by  plain  posts. 

Tbe  reservation  contains  thirty-six  (36)  square  miles. 

By  command  of  Brigadier-Qeneral  Pope : 

R.  WILLIAMS, 
Asiistnnt  Adjutant*  OeneraL 

Official : 

£.  D.  TOWNSBND, 

Adjutani'Oemral, 

Q.  rBy  Mr.  Gabpentbb.)  What  paper  is  that  t  [Sabmitting  a  paper.] 
—A.  This  is  a  copy  of  a  letter  dated  ^'Headqnarters,  Department  of  the 
Missoari,  Fort  Leavenworth,  Kansas,  Angnst  12, 1871,"  addressed  ^'  to 
the  Adjutant-General  of  the  Army,"  by  General  Pope,  commanding  the 
Department  of  the  Missouri. 

Q.  Please  read  the  paper  entire,  and  all  the  indorsements  on  tbe 
back. — A.  The  letter  is  : 

Headquarters  Department  of  the  Missouri, 

Fort  Ltavtnwortk,  Kansagf  August  12,  1871. 

To  the  Adjutant-Geheral  of  the  Army,  ^ 

WashingUm,  D.  C.  : 

(Throug^h  headquarters  Military  Division  of  the  Missouri.) 

Sir  :  In  compliance  with  the  instructions  of  the  General  of  the  Armj  of  June  6,  196S,  I 
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have  the  honor  to  transmit  herewith  accompanying  a  map  and  field-notes  of  the  United 
States  military  reservation  at  Fort  Sill,  Indian  Territory,  with  a  view  to  their  being  properly 
declared  by  the  War  Department. 

I  am,  sir,  respectfully,  your  obedient  servant, 

JNO.POPE, 
Brevet  Major- Generalf  Commanding. 

[Indorsement.] 

Headquarters  Department  op  the  Missouri, 

OrPiCE  OF  the  Chief  Engineer, 
Fort  LeaventDorthf  Kamai^ ,  187—. 

Description  of  the  United  States  military  reservaUon  at  Fort  Sill,  Indian  Territory. 

Q.  State  the  substance  of  these  indorsements  withoat  taking  time  to 
read  them  in  full. — ^A.  These  notes  which  I  commenced  to  read  are  the 
same  as  those  read  in  the  general  orders. 

Q.  State  by  what  officers  that  is  indorsed  and  recommended— the  chan- 
nels through  which  it  came. — A.  It  is  indorsed  first  by  the  assistant 
acyutant-general  at  headquarters  Military  Division  of  the  Missouri) 
August  22, 1871.    . 

Q.  Who  is  that ! — A.  James  B.  Fry. 

Q.  Sheridan's  adjutant-general ! — A.  Yes,  sir.    Next  it  is  indorsed: 

Adjutant-General's  Office, 

fVaskiugUm,  Amgmst  29, 187J. 

Respectfully  submitted  to  the  Secretary  of  War,  recommended,  and  with  remark  thit  it 
would  seem  proper  to  obtain  the  consent  of  the  Indian  Bureau  before  declaring  this  resenrt- 
tion,  as  it  appears  to  be  wittiin  the  Indian  reserve  as  set  apart  by  treaty  of  October  21,  l^** 
with  the  Eiowas  and  ComaOches.    (Statutes  at  Largo,  volume  15,  page  582.) 

E,  D.  TOWNSEND, 

At/jutant'Generd. 

Q.  That  is  by  yourself! — A.  Yes,  sir. 

Q.  Now,  I  ask  you  if  you  have  the  paper  there  giving  the  csonsent 
from  the  Interior  Department  t — A.  I  have. 

Q.  Bead  it  in  that  connection. — A.  The  first  is  the  letter  of  the  Sec- 
retary of  War  to  the  honorable  Secretary  of  the  Interior. 

War  Bbpartmeht, 
WaskingUm  Cky,  Stptemker  2, 1871. 

Sir  :  Inviting  your  attention  to  the  accompanving  letter  in  relation  to  and  plan  and  de- 
scription of  the  military  reservation  at  Fort  Sill,  £idian  Territory,  which  appears  to  be 
within  an  Indian  reserve,  I  have  the  honor  to  inquire  if  the  Indian  Department  has  control 
over  this  property,  and,  if  so,  whether  there  is  any  legal  obstacle  known  to  the  Department 
of  the  Interior  to  its  being  set  apart  as  a  military  reservation. 
The  return  of  the  papers  is  requested. 
Very  respectfully,  &c., 

W.  W.  Bm 

Hon.  Secretary  of  the  Interior. 

^^  • 

This  is  a  copy  of  the  original  letter.    The  next  is : 

DEPARTMENT  OF  THE  IMTBRIOR,  OfFICC  OP  INDIAN  AFFAIRS, 

Washington,  D,  C,  aepUmbtfl,  1671. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt,  by  reference  from  the  Department,  for 
my  views,  of  a  communication  from  the  honorable  Secretary  of  War,  dated  the  2d  instant, 
inclosing  map,  with  accompanying  papers,  of  the  site  of  the  proposed  military  reserratioo 
of  Fort  Sill,  Indian  Territory,  and  inquiring  if  there  is  any  legal  obstacle  known  to  m 
same  being  set  apart  for  the  purpose  stated.  . 

In  reply,  I  wiU  state  that  Fort  Sill  is  located  in  the  country  set  apart  for  the  Kiowaa  Md 
Comanches  by  the  second  article  of  the  treaty  concluded  with  said  Indians  Octsber  21 1 
1867.    (Statutes  at  Large,  volumes  14, 15,  page  582. ) 

By  the  seventh  clause  of  the  eleventh  article  of  said  treaty  the  Kiowas  and  Comandies 
*'  agr^  to  withdraw  all  opposition  to  the  military  posts  now  established  in  the  Western  Ter- 
ritories."   This  is  the  only  provision  in  said  treaty  regarding  military  posts,  and  I  am  ot 
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• 

opinion  that  there  can  be  no  objection  to  the  setting  apart  of  the  military  reservation  in 
question. 

It  is  proper  to  state  that,  in  accordance  with  the  terms  of  the  treaty  concluded  with  the 
Kiowas,  Comancfaeei  and  Apaches,  October  21,  1867,  (Statutes  at  large,  Tolnmes  14  and  15, 
page  589,)  the  latter  became  confederated  with  the  former  and  accepted  a  permanent  home 
on  the  Kiowa  and  Comanche  reserve. 
The  papers  refiarred  by  yon  are  returned  herewith. 
Very  respectfully,  your  obedient  servant, 

H.  R.  CLUM, 
Acting  Commiitianer. 
To  the  honorable  Secrctary  of  thk  Interior. 

The  next  is  a  letter  to  the  honorable  Secretary  of  War,  inclosing 
that: 

Department  of  the  Interior, 

ffashingUm,  D.  C,  Stftemberd,  1871. 

8m:  Respeetftilly  referring  to  your  eommunioation  of  the  3d  Instant,  inclosing  map  with 
seooBjpanyhig  papers,  and  omking  inquiry  as  to  the  propriety  of  the  site  proposed  at  Fort 
Sill  being  set  apart  as  a  military  reservation,  I  have  the  honor  to  transmit  herewith  ibr  your 
information  copy  of  a  report  from  the  Acting  Commissioner  of  Indian  Affairs,  dated  the  7th 
instant,  in  relation  to  the  subject,  in  whose  views  I  concur. 
Very  respectfully,  your  obedient  servant, 

B.  R.  COWEN, 

Actinii  Secretarif. 
To  the  honorable  the  Secretarv  of  War. 

There  fras  a  subsequent  cominauieation  from  the  Secretary  of  War, 
dated—' 

War  Department,  October  l\,  1871. 

Hon.  Secretary  of  the  Interior  : 

Sir  :  The  President  having  been  pleased  to  set  aside  for  military  uses  and  as  a  military 
post  the  reservation  at  Fort  Sill,  Indian  Territory,  I  have  the  honor  to  forward  to  vou  for  your 
compliance  therewith  his  directions  that  the  same  be  noted  in  the  General  Lana-Office^  and 
also  the  plats  and  notes  of  survey  of  the  reservation,  which,  when  no  longer  needed,  please 
return  to  this  Department,  together  with  the  President's  ocder. 
Very  respectfully,  your  obedient  servant, 

W.  W.  BELKNAP, 

Secretary  of  /far. 

That  letter  is  acknowledged  bj  the  Secretary  of  the  Interior : 

Department  op  the  Interior, 

fTaskimgUm,  D,  C,  l^k  Gather,  1871. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  1 1th  instant,  trans- 
mitting the  President's  order  of  the  7th  instant,  setting  aside  for  military  uses  the  lands  at 
Fort  Sill,  Indian  Territory. 

A  copy  of  yoar  letter  and  all  the  papers  accompanying  it  have  to-day  been  sent  to  the 
Commissioner  of  the  General  Land-Office  for  appropriate  action. 
Yerr  respectfully,  your  obedient  servant, 

C.  DELANO, 

Secretary, 
Hon.  William  W.  Belknap, 

StcrHary  of  War, 

Q.  Now  return  to  the  paper  yon  were  reading  and  finish  the  indorse- 
ments on  tha^.  You  had  read  your  own  letter  and  stopped  there, — A. 
The  remaining  indorsements  are  simply  office-marks  showing  that  the 
paper  I  hold  in  my  hand  is  a  copy  of.  the  original  papers  sent  to  the  In- 
terior Department  from  the  War  Department : 

Adjutant-General*s  Office, 

Washington,  January  20,  1S72. 

Official  copy  for  file  in  the  Adjntant-Generars  Office. 

E.  D.  TOWNSEND, 

Adjutant' OeneraL 

Then  come  sundry  memoranda  of  the  dates,  and  so  on. 
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Q.  Was  not  that  approved  by  the  Secretary  of  War  and  then  by  the 
President  t — A.  Yes,  sir. 

Q.  All  those  f — A.  I  beg  pardon. 

Q.  Too  stopped  with  reading  your  own  letter  in  which  yoa  advise 
that  the  Department  of  the  Interior  shonld  be  consulted. — A.  The  third 
indorsement  is : 

War  Department, 
fVashington  Ctif ,  Septmher  15, 1871. 

Approved  and  respectfully  submitted  for  the  action  of  the  President. 

WM.  W.  BELKNAP, 

Secntarif  of  Wtr. 

The  fourth  indoisement: 

Executive  Mansion,  Ortofcr  7, 1871. 

The  reservation  at  Fort  Sill,  Indian  Territory,  as  described  in  the  aocompaDTing  plat  *nd 
notes  of  survey,  approved  bv  the  Secretary  of  War,  is  made  for  military  purposes,  and  the 
Secretary  of  the  Interior  will  cause  the  same  to  be  noted  in  the  General  Land-Offioe  to  be 
reserved  as  a  military  post. 

U.  S.  GRANT. 

Q.  That  completes  that  document,  does  itt — A.  Yes,  sir. 
Mr.  Caspenteb.  That  is  all  for  the  present,  General. 

John  S.  Evans  recalled. 

Gross-examintion  by  Mr.  Gabpenteb  continued :  I 

Question.  I  understood  you  to  say  that  the  enlargement  of  the  reser- 
vation, which  has  just  been  explained  here,  and  the  licenses  aboat  the 
sales  of  liquors  were  the  only  favors  you  ever  asked  and  the  only  ones 
you  ever  received  as  post-trader  fix)m  the  Secretary  of  War!— Answer. 
I  have  so  stated. 

Q.  When  you  returned  from  Washington  to  your  fort,  who  was  com- 
mander of  the  post  at  that  time  t — A.  Genercd  Grierson. 

Q.  Did  vou  communicate  to  him  the  contract  which  you  had  made 
with  Marsh  ! — ^A.  1  did. 

Q.  How  soon  after  your  arrival  there! — A.  Probably  the  same  day. 

Q*  About  what  time  was  that! — A.  I  think  it  was  the  evening  of  the 
same  day. 

Q.  About  what  time  did  you  get  home! — A.  Some  time  early  in >> 
vember. 

Q.  You  communicated  it  to  Grierson  in  November,  1870!— A.  I  did. 

Q.  And  all  the  facts  that  you  knew  about  it!— A.  All  the  facts  that 
I  knew  about  it 

Q.  You  said  that  when  you  came  to  Washington  you  were  introduced 
to  the  Secretary  of  War.  Did  you  mean  that! — A.  When  I  came  to 
Washington  I  was  introduced  indirectly  through  Mr.  Rice. 

Q.  Did  Mr.  Rice  go  with  you  to  the  Secretary  of  War!— A.  He  did 
not. 

Q.  Did  he  give  you  a  letter! — A.  No;  he  saw  the  Secretary  prior 
to  it,  .  , 

Q.  That  is  what  you  understood  from  him  ! — A.  Yes,  sir.  , 

Q.  But  when  you  went  to  the  War  Department  you  were  recognized 
by  General  Belknap  as  the  man  he  had  seen  at  Keokuk,  were  you!— A. 
I  was. 

Q.  And  you  do  not  know  of  your  own  knowledge  that  anything 
passed  between  Rice  and  Belknap  about  it ! — ^A.  I  never  heard  a  word. 
I  never  saw  them  together  in  my  life. 

Q,  Since  your  appointment  you  have  been,  you  say,  the  only  trader 
at  Fort  Sill!— A.  The  only  miUtary  trader  at  Fort  Sill. 


TRIAL  OF  WILLIAM  W.  BELKNAP.  855 

Q.  Is  that  post  exceptional  in  that  respect  or  notf — A.  It  is  not  an 
exception. 

Q.  There  is  but  one  at  any  of  the  posts? — ^A.  That  is  my  informa- 
tion. 

Q.  Have  yon  related  all  that  took  place  between  yon  and  the  Secre- 
tary of  War  in  regard  to  any  arrangement  to  be  made  between  yon  and 
Marsh? — A.  I  have. 

Q.  Do  you  know  whether  the  Secretary  of  War  knew  that  there  was 
any  arrangement;  made  between  yon  and  Marsh,  or  what  were  the  terms 
of  the  arrangement? 

Mr.  Manager  MoMahon.  Speak  only  of  your  own  knowledge  ;  give 
no  impressions  or  belief,  but  simply  what  foots  yon  know.        * 

Mr.  Gabp&nter.  That  is  what  I  asked  him.  (To  the  witness.)  Did 
yon  communicate  the  fact  of  having  made  a  contract  with  Marsh  to  the 
Secretary  of  War  ? — A.  1  never  spoke  to  the  Secretary  of  War  on  the 
subject 

Mr.  Manager  Lapham.  He  says  he  did  not  see  him ;  he  went  away 
without  seeing  him. 

Mr.  Cabpenteb.  He  might  have  communicated  it,  without  seeing 
him,  in  a  letter  or  in  the  daik.  (To  the  witness.)  Tou  say  you  did  not 
communicate  that  foot  to  the  Secretary  of  War  ? — A.  In  no  way,  shape, 
or  form. 

Q.  (By  Mr.  Cabpenteb.)  After  you  returned  to  Fort  SiU,  and  after 
that  contract  made  between  yo*ti  and  Mr.  Marsh,  by  which  you  bound 
yourself  to  pay  him  sums  of  money  on  dates  fixed  in  the  contract,  did 
you  put  op  the  prices  of  your  goods  at  the  fort? 

Mr.  Manager  MgMahon.  One  moment  Mr.  President,  that  is  a  ques- 
tion that  has  already  been  settled,  as  I  understand,  by  the  Senate,  two 
or  three  times,  and  we  do  not  care  to  go  into  that  matter  as  to  whether 
he  put  up  the  prices  of  the  goods. 

Mr.  Cabpenteb.  I  do  not  understand  that  it  has  been  settled  at  all. 
We  offered  certain  questions  here,  we  put  to  witnesses  certain  questioQS, 
and  I  stated,  that  I  proposed  to  follow  the  questions  with  this  proof ; 
and,  notwithstanding  that  statement,  it  is  true  the  Senate  excluded  the 
questions ;  but  that  does  not  exclude  the  offer.  It  mic^ht  be  that  the 
Senate  thought  the  question  was  an  improper  one,  although  the  offer 
would  be  perfectly  proper.  This  is,  if  I  recollect,  the  first  time  we  have 
distinctly  offered  to  prove  the  fact,  and  I  now  offer  to  prove  by  this  wit- 
ness that  he  never  put  up  his  prices  one  cent  in  consequence  of  that 
arrangement  with  Marsh. 

Mr.  Manager  McMahon.  Mr.  President,  certainly  the  memory  of  the 
gentleman  must  be  at  fault,  for  I  think  if  any  one  thing  was  contested 
with  some  warmth  and  zeal  in  the  trial  of  this  case  in  chief  it  was  this 
identical  proposition,  whether  it  made  any  difference  in  the  trial  of  this 
case  whether  by  reason  of  this  tribute  that  Evans  was  paying  to  Marsh 
the  soldiers  or  anybody  else  were  charged  higher  prices  than  they  had 
been  before ;  and  if  that  question  was  not  settled  by  this  Senate,  not 
only  once  but  twice  or  three  times^  then  I  have  failed  to  see  entirely  the 
applicability  of  a  decision  to  a  point  made. 

Mr.  Cabpenteb.  Allow  me  to  interrupt  you  a  moment. 

Mr.  Manager  MgMahon.  Certainly. 

Mr.  Cabpenteb.  The  question  i^ut  to  the  Senate  was  not,  would  the 
offer  made  be  proper  when  it  should  be  reached ;  the  only  question  sub- 
mitted wa«,  shall  this  interrogatory  be  put  ?  It  is  true  that,  by  way  of 
inducing  the  Senate  to  allow  the  question,  I  stated  the  proof  that  I  ex- 
pected to  follow  it  up  with,  but  non  constat  that  the  question  would  be 
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proper  even  if  the  proof  would  be  proper ;  and  the  only  qaestion  sob- 
initted  to  the  Senate,  and  the  only  one  which  the  Senate  passed  upon, 
was  whether  the  particular  interrogatory  should  be  answered,  not 
whether  this  offer  of  proof  would  be  proper  when  the  time  came  to 
offer  it. 

Mr,  Manager  McMahon.  Undoubtedly,  because  I  never  knew  before 
that  a  court  of  law  settled  questions  in  a  bunch. 

Mr.  Cabpenteb.  That  is  the  reason  they  did  not  settle  this. 

Mr.  Manager  McMahon.  But  whenever  they  settle  a  particular  ques- 
tion upon  a  particular  principle,  I  never  knew  before  that  that  principle 
which  w^  then  established  by  the  court  in  that  particular  case  did  not 
apply  in  every  subsequent  stage  of  the  case  when  the  same  qaestion 
arose.  I  do  not  understand  that  a  court  of  law  lays  down  rules  for  all 
questions  that  may  be  offered ;  but  the  principle  that  is  applicable  to 
the  particular  question,  if  a  subsequent  question  is  the  same  in  sub- 
stance and  involves  the  identical  point,  is  to  be  applied.  It  seems  to 
me  it  is  wasting  time  to  argue  it. 

But  now  let  me  put  a  question  to  the  gentleman.  I  want  to  hear  from 
him — and  I  will  allow  the  interruption — qpon  the  materiality  of  this 
testimony  once  more. 

Mr.  Carpenteb.  The  fourth  article,  if  I  remember  the  number 
rightly,  charges  that  in  consequence  of  this  arrangement  between 
Marsh  and  Evans  the  soldiers  and  officers  of  the  Union  Army  were 
defrauded  and  compelled  to  pay  extravagant  and  exorbitant  prices. 
Now  we  offer  to  show  that  that  is  not  true.  Let  the  managers  strike  it 
out  of  the  articles,  and  we  do  not  care  for  the  proof.  If  it  remains  in 
the  articles  we  offer  to  disprove  it,  and  will  prove  by  this  witness  that 
he  not  only  did  not  increase  his  prices,  but  that  they  were  absolutely 
lower  from  that  time  out  until  he  was  removed  than  they  had  ever  been 
before,  and  not,  as  he  expresses  it,  the  one-tenth  part  of  one  cent  was 
added  to  the  price  of  goods  sold  to  the  soldiers  in  consequence  of  that 
arrangement. 

Mr.  Manager  McMahon.  Now  I  think  that  the  argument  the  gentle- 
man has  made  will  recall  to  the  Senate  at  once  the  feet  that  this  quies- 
tion  was  thoroughly  and  completely  argued  not  only  upon  one  occason, 
but  upon  two  and  probably  three  different  occasions,  because  the  honor- 
able gentleman  will  remember  that  at  one  stage  of  the  case  I  alluded  to 
these  very  words  upon  which  he  put  so  much  stress  5  and  it  seems  the 
honorable  gentleman  is  more  troubled  about  the  aggravations  of  this 
case  than  about  the  crime  that  has  been  committed  or  charged. 

Mr.  Cabpenteb.  There  is  not  any  crime. 

Mr.  Manager  McMahon.  O  I  I  put  this  illustration,  that  it  was  like 
charging  in  an  indictment  that  the  act  was  against  the  x>eace  and  dig* 
nity  of  the  State  in  which  the  particular  offense  was  committed.  Rais- 
ing prices  on  the  soldier  is  not  the  crime  charged  against  this  individ- 
ual. That  may  be  an  aggravation,  but  whemerit  exists  or  does  not 
exist,  the  crime  is  just  as  absolute  and  complete,  if  proven,  as  it  would 
be  if  it  raised  the  prices  ten  times  on  the  soldiers. 

Mr.  Cabpenteb.  Then  why  not  concede  the  feet  that  it  did  not  raise 
the  prices  t 

Mr.  Manager  McMahon.  Simply,  because  the  question  has  been  set- 
tled. The  pertinacity  with  which  the  gentleman  undertakes  to  overrule 
the  Senate  surprises  me,  and  I  think  I  shall  save  the  time  of  the  Senate 
by  insisting  that  this  testimony  is  not  competent,  has  nothing  to  do 
with  the  trial  of  this  particular  case.  It  may  have  something  to  do 
with  somQ  outside  or  ulterior  ^)urpose  which  either  the  gentleman  or  his 
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clieDt  may  have  in  his  bosom,  bat  so  far  as  this  case  is  concerned 
it  is  impossible  for  me  to  see  how  it  can  have  any  bearing  whatever.  If 
he  were  able  to  prove  the  fact,  as  he  says,  that  after  this  tribute  of 
112,000  was  pnt  upon  him  he  lowered  his  prices,  it  is  a  very  remark- 
able fact,  and  one  that  I  should  like  to  see  proven  in  some  other  tribunal 
for  the  purpose  of  ascertaining  some  new  patent  method  for  reducing 
prices. 

I  submit  this  question  to  you  Senators ;  we  have  discussed  it  twice, 
and  it  having  been  twice  decided,  it  seems  to  me  the  question  ought  to 
be  set  at  rest. 

Mr.  GoNKLiNG.  May  we  hear  the  question  read  T 

The  Pbbsident  pro  tempore.  The  question  will  be  read  by  the  re- 
porter. 

The  reporter  read  the  question,  as  follows : 

Q.  After  jonr  return  to  Fort  Sill,  and  after  that  contract  made  between  you  and  Marsh 
by  which  joo  bonnd  jonrseli  to  paj  him  sums  of  money  at  the  dates  fixed  in  the  contract, 
did  you  pnt  up  the  prices  of  your  goods  at  the  fort  t 

The  Pbesidbnt  »ro  tempore.  The  Ohair  will  put  the  question  to  the 
Senate,  Shall  this  interrogatory  be  admitted  t 

Mr.  MoBBiLL  called  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted^ye^is 
26,  nays  13 ;  as  follows : 

YEikS — Messrs.  Allison,  Booth,  Cameron  of  Wisconsin,  Conkling^,  Cooper,  Cragin,  Dawes, 
Ferry,  FVelinghuysen,  Harvey,  Hitchcock,  Howe,  Ingalls,  Logan,  Merrimon,  Mitchell, 
Morton,  Ogles  by,  Paddock,  Patterson,  Bandolph,  Sargent,  Wadleigh,  Weat,  Windom,  and 
Wright— 26. 

Nats — Messrs.  Bogy,  Caperton,  Cockrell,  Dennis,  Edmunds,  Gordon,  Kelly,  Keraan, 
Mazey,  Morrill,  Norwood,  Whyte,  and  Withers— 13. 

Not  Votikg — ^Messrs.  Alcorn,  Anthony,  Bsmum,  Bayard,  BoutwcU,  Bruce,  Buraside, 
Cameron  of  PMuisylvania,  Christianey,  ^Ulayton,  GonoTer,  Davis,  Dorsey,  Eaton,  Gold- 
thwaite,  Hamilton,  Hamlin,  Johnstoi^,  Jones  of  Florida,  Jones  of  Nevada,  Key,  MoCreery, 
McDonald,  McMillan,  Ransom,  Robertson^  Saulsbory,  Sharon,  Sherman,  Spencer,  Steveu- 
son,  Thurman,  and  Wallace— 33. 

So  the  question  was  decided  in  the  affirmative. 

Mr.  Gabpenteb.  Answer  the  qaestion.    Let  it  be  read. 

The  qaestion  was  read  to  the  witness  by  the  reporter,  as  follows  : 

Q.  After  your  return  to  Fort  8111,  and  after  that  contract  made  between  you  and  Marsh  by 
which  you  Dound  yourself  to  pay  him  sums  of  money  on  the  dates  fixed  in  the  contract,  did 
yon  put  up  the  prices  of  your  g^oods  at  the  fort  ? 

A.  I  did  not. 

Q.  (By  Mr.  Gabpenteb.)  Did  you  continue  from  that  time  on  to  sell 
your  goods  at  the  fort  at  as  low  a  price  as  yon  were  selling  when  that 
contract  was  made,  or  lower  f — A.  At  the  time  I  was  removed  firom  that 
post  I  think  I  can  safely  say  I  was  selling  goods  25  or  33  per  cent. 
cheaper  than  I  was  at  the  time  I  had  that  appointment  made. 

Q.  When  was  that  f— A.  In  1870. 

Q.  When  was  your  removal  T — A.  In  the  early  part  of  March,  this 
year. 

Q.  Then  all  the  time  you  remained  post* trader  and  the  contract  be- 
tfreen  you  and  Marsh  continued  in  existence,  you  were  selling  goods  to 
the  soldiers  and  officers  at  a  lower  rate  than  you  were  before  the  con- 
tract was  made  f — A.  I  was.  As  my  focilities  for  getting  goods  into 
the  countnr  were  better,  I  reduced  my  prices. 

Q.  The  day  after  you  returned  to  Fort  Sill  I  suppose  the  facilities  for 
receiving  goods  were  just  about  the  same  that  they  were  the  day  you 
left  Fort  Sill  f— A.  About  the  same. 

Q.  And  you  did  not  at  that  time,  in  consequence  of  the  Marsh  con- 
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tract,  increase  your  prices  a  ceott— A.  I  did  not.    I  never  increased  an 
article  in  my  establishment  one  cent. 

Q.  How  much  did  you  ever  pay  to  the  Secretary  of  War  for  this  ap- 
pointment f — A.  I  never  paid  him  a  cent. 

Q.  Who  were  traders  prior  to  July  15, 1870,  at  that  post  besides  your- 
self !— A.  E.  H.  Durfee  and  J.  0.  Dent 

Q.  Where  did  they  reside  T — A.  One  of  them  resided  in  Leavenwortb, 
Kansas,  and  the  other,  I  think,  at  Fort  Union. 

Q.  Neither  of  them  resided  at  the  post ! — A.  Neither  one  was  ever 
at  the  post  to  my  knowledge. 

Q.  How  long  have  you  been  acquainted  with  this  post-trading  or  sut- 
ler business  t— A.  Since  1863  or  1864. 

Q,  Do  you  know  any  other  posts  except  that  of  Fort  Sill  where  the 
trader  lived  away  from  the  post  f 

Mr.  Manager  MoMahon.  Speak  only  from  your  own  knowledge,  not 
from  information. 

Mr.  Oabpenteb.  That  is  what  I  am  asking  for. 

A.  I  do  not  know  any  others, 

Q.  (By  Mr.  Oabpenteb.)  These  two  traders  at  Fort  Sill,  you  say, 
lived  away  f — ^A.  They  lived  away  at  that  time. 

Q.  Did  you  receive  any  information  from  Mr.  Belknap  in  regard  to 
the  new  law  T — A.  I  never  received  any  information  from  Mr.  Belknap 
regarding  the  law. 

Q.  Were  you  in  partnership  with  Mr.  Durfee  when  you  were  appointed 
by  General  Belknap  T — A.  I  was  not. 

Q.  That  contemplated  partnership  was  abandoned  prior  to  the  time 
when  you  were,  in  fact,  appointed  f — A.  It  was. 

Q.  Do  you  not  recollect  that,  in  the  conversation  with  the  Secretary  of 
War,  he  spoke  disparagingly  of  appointing  Mr.  Durfee,  in  some  way!— 
A.  I  cannot  recollect  anything  of  that  kind.  I  have  only  an  indistinct 
recollection  of  some  remarks  having  been  made  to  that  efFect,  either  by 
the  Secretary  or  by  Mr.  Marsh. 

Q.  Did  you  have  an  interview  with  the  Secretary  of  War  about  J^o- 
vember  1, 1871,  in  regard  to  this  liquor  business,  in  the  War  Depart- 
ment T — A.  Yes,  sir ;  at  the  War  Department  Office. 

Q.  Did  Mr.  Fisher  also  call  t — A.  I  do  not  recollect  his  doing  so.  I 
do  not  know  that  he  did. 

Q.  About  what  time  did  you  call  on  the  Secretary  of  War !  I  ^i^^ 
state  the  object  of  the  question* 

Mr.  Manager  MoMahon.  We  understand  it. 

Mr.  Oabpenteb.  I  was  afraid  you  did  not.  The  witness  may  not, 
and  I  will  tell  him.  (To  the  witness.)  There  is  a  letter  written  to  you 
by  the  Secretary  of  War  on  the  2d  of  November,  1871.  Where  were 
you  on  that  day  ! — A.  I  was  in  the  States. 

Q.  (By  Mr.  Oabpenteb.)  Not  at  home  ?— A.  No,  sir. 

Q.  Did  5'ou  call  on  General  Belkuap  soon-  after  that,  and  before  you 
had  gone  home  and  received  that  letter  T — A.  That  letter,  I  think,  was 
forwarded  me  here  from  Fort  Sill. 

Q.  Did  you  see  the  Secretary  before  or  after  you  received  that  let- 
ter f — ^A.  After  I  received  that  letter. 

Q.  And  did  not  see  him  before  f — ^A.  I  did  not 

Q.  Reflect  a  little  on  that  subject,  and  be  as  particular  as  yott,^*" 
about  it.  Try  to  recall  when  you  came  here — what  date.ir- A.  I  cannoi 
remember.    I  cannot  remember  the  year,  really.  ^ 

Q.  Then,  how  do  you  know  that  you  did  not  see  the  Secretary  of^^\ 
soon  after  the  2d  of  November  t— A.  I  did  not  say  I  did  not.    I  did  noi 
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mention  any  date.  I  say  I  called  upon  him  in  reference  to  that  matter, 
but  I  cannot  tell  the  year. 

Q.  Have  you  any  means,  by  your  books  or  anything  else,  of  telling  ! — 
A.  My  partner,  probably,  would  recollect. 

Q.  Is  he  here  f — A.  He  is. 

Q.  What  is  his  name  T — ^A.  Fisher.  1  would  presume  it  was  in  1872, 
shortly  after  the  license  was  granted.    The  documents  will  show. 

Mr.  Manager  MgMahon.  I  think  they  were  in  1871. 

Q.  (By  Mr.  Gabpenteb.)  Can  you  say  whether  or  not  you  saw  the 
Secretary  of  War  between  the  1st  and  8th  of  November,  1871 1 — A.  I 
cannot. 

Q.  You  cannot  say  whether  you  did  or  not  T— A.  I  cannot  say  whether 
I  did  or  did  not  see  him. 

Be^xamined  by  Mr.  Manager  McMahon  : 

Q.  I  understand  you  to  say  that  you  do  remember  that  the  letter 
was  sent  to  you  at  Fort  Sill,  and  returned  to  you  in  the  States  f — A. 
That  is  my  recollection. 

Q.  And  after  receiving  that  letter  yon  went  to  see  the  Secretary  of 
War  ?— A.  I  did. 

Q.  How  long  did  it  take  a  letter  to  go  to  Fort  Sill  in  those  days  f — A. 
I  should  suppose  from  ten  days  to  two  weeks,  at  that  time. 

Q.  You  stated  a  while  ago  that  you  did  not  increase  prices  on  account 
of  this  contract  f — ^A.  I  did ;  but  after  that  reduced  them. 

Q.  What  improved  facilities  did  you  have  for  the  shipment  of  your 
goods f  You  have  alluded  to  something:  what  were  theyf — A.  The 
extension  of  the  railroads  into 'the  Indian  Territory  was  a  very  consid* 
erable  agency  which  reduced  the  expense  of  getting  goods  there,  be- 
sides reducing  the  risks  of  shipping. 

Q.  And  your  rates  of  transportation  were  reduced  f — A.  Reduced  to 
probably  one-fourth  of  what  they  had  been  before. 

Q.  The  cost  of  transportation  is  one  large  item,  is  it  not,  in  the  price 
of  soods  f — A.  A  very  considerable  item  at  that  time,  and  is  even  to 
this  day. 

Q.  And  it  was  by  reason  of  the  diminished  cost  of  transportation  that 
you  were  not  compelled  to  put  up  the  prices  of  your  goods  t — A.  It  was 
the  increased  trade  he  gave  me  by  being  the  sole  trader  at  the  post. 

Q.  By  having  the  exclusive  privilege.  Kow,  with  your  diminished 
cost  of  transportation,  would  you  not  have  been  able  to  put  the  prices 
of  your  goods  down  if  it  had  not  been  for  this  $12,000  a  year  you  had  to 
pay  to  Mr.  Marsh  f — -A.  Certainly  I  could  have  sold  my  goods,  whatever 
that  percentage  was,  that  much  less  on  my  sales. 

Q.  So  you  really  had  to  take  that  $12,000  out  of  your  sales  in  order  to 
make  the  profit  that  you  had  been  previously  making  f — A.  I  did  not 
change  my  prices  except  as  the  cost  of  transportation,  the  cost  of 
getting  goods  in,  reduced  the  cost. 

Q.  You  could  have  reduced  your  prices  to  the  soldiers  and  emigrants 
JQSt  as  much  less  as  the  $12,000,  if  it  had  not  been  for  the  $12,000  ! 

Mr.  Gabpenteb.  Would  you  ! 

Mr.  Manager  McMahon.  Never  mind  about  that.  "  Would  you  t"  is 
too  long  back.  Brother  Carpenter.  (To  the  witness.)  When  you  went 
to  see  the  Secretary  of  War  the  day  after  General  Bice  had  been  to  see 
him,  according  to  your  statement,  state  whether  any  conversation  passed 
between  you  and  the  Secretary*  as  to  the  fact  of  General  Bice  having 
been  to  see  him. 

Mr.  Gabpenteb.  That  I  object  to.   You  have  examined  on  that  point. 
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Mr.  Manager  McMahon.  This  is  simply  re-examiaing  on  what  you 
cross-examined  abont.    State  your  ground  of  objection. 

Mr.  Carpentee.  The  objection  is  that  you  have  been  over  the  ground 
twice. 

Mr.  Manager  MgMahon.  I  have  not  been  over  this  ground,  but  the 
gentleman  has  been  over  it. 

Mr.  Carpenter.  Oo  ahead. 

Q.  (By  Mr.  Manager  MgMahon.)  State  now  whether  in  that  conver- 
sation between  yon  and  the  Secretary  of  War  he  in  any  way  alluded  to 
the  fact  that  General  Bice  had  been  to  see  him  for  you  the  day  before.— 
A.  I  have  no  recollection  that  he  did ;  I  do  not  remember  abont  it 

Q.  Did  you  employ  Mr.  Rice  as  your  attorney  to  go  and  lay  your  case 
before  the  Secretary  of  Wart 

Mr.  Carpenter.  That  we  object  to.  He  has  already  said  that  he 
does  not  know  that  Bice  ever  saw  Belknap  or  that  Belknap  ever  saw 
Bice ;  he  never  saw  them  together;  he  knows  notibing  about  it  except 
what  either  Bice  or  Belknap  told  him,  and  he  says  Belknap  never  told 
him  anything.  If  they  want  to  know  anything  about  Mr.  Bice,  call  Mr. 
Rice. 

Mr.  Manager  McMahon.  He  said  he  does  not  know. 

The  President  pro  tempore.  The  Chair  sustains  the  objection. 

Becross-examined  by  Mr  Carpenter: 

Q.  Mr.  Evans,  after  yon  went  back  to  Fort  Sill  with  your  appointment 
would  you  have  reduced  your  prices  but  for  the  contract  made  with 
Marsh  f 

■    Mr.  Manager  McMahon.  We  object  to  that.    The  question  is,  Would 
you  have  done  so  but  for  something  ? 

Mr.  Carpenter.  Yes ;  but  for  this  contract  with  Marsh. 

Mr.  Manager  McMahon.  We  object. 

Mr.  Carpenter.  Why,  Mr.  President,  they  asked  this  man  if  he  could 
have  sold  for  less  if  he  had  not  paid  money  to  Marsh.  It  hardly  required 
a  witness  to  prove  that.  He  conld  have  given  away  his  goods.  Jhe 
question  is  whether  he  would  have  done  so;  in  other  words,  the  question 
is  whether  his  trade  with  the  officers  and  soldiers  was  at  all  influenced 
by  the  contract  he  had  with  Marsh.  They  asked  him,  "Could  you  have 
sold  for  less  if  you  had  paid  less  and  made  the  samef"  That  is  mathe- 
matics. Now  the  question  is  whether  he  would  have  done  so.  Mathe- 
matics will  not  settte  that ;  this  witness  can.  After  they  have  proved 
the  mathematics  of  the  question  I  offer  to  prove  the  foict. 

Mr.  Manager  MgMahon.  The  question  can  be  submitted  to  the  Senate. 

The  President  pro  tempore.  Shall  this  interrogatory  be  admitted  ? 

The  question  was  decided  in  the  negative. 

Mr.  Carpenter.  That  is  all.  ITow,  Mr.  President,  following  the  ex- 
ample of  the  managers,  I  offer  here  in  partial  corroboration  of  this  wi^ 
ness  his  examination  before  the  committee  of  the  House,  in  which  be 
swore  distinctly  that  he  would  not  have  made  the  change  of  a  shilling, 
and  that  he  never  would  have  put  prices  down  until  he  was  compelled 
by  the  commission  of  officers  that  had  jurisdiction. 

Mr.  Manager  McMahon.  This  matter  is  considered  to  be  ruled  out 
under  the  decision  already  made,  I  take  it.  M  the  Senate  will  not  let 
him  swear  to  it  here  in  open  court,  they  certainly  will  not  allow  you  to 
corroborate  him  in  that  way. 

Mr.  Carpenter.  That  is  not  the  point  at  all.  They  have  called  the 
witness.  This  case  is  a  great  deal  stronger  than  it  was  four  days  aijo. 
They  called  a  witness,  Mr.  Marsh,  examined  him,  and  then  offered  the 
evidence  he  had  given  before  the  committee  in  corroboration  of  his  state- 
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ment  here.  That  struck  me  as  being  peculiar;  but  the  Senate  admitted 
it.  The  prosecution  has  now  called  another  wituess  and  examined  him, 
and  I  propose  to  introduce  his  testimony  before  the  same  committee. 
I  could  introduce  it  for  the  purpose  of  contradicting  him — that  would  be 
proper  enough — ^but  I  want  to  follow  the  shade  of  the  managers.  I  do 
not  consent  in  any  case  which  I  try  that  the  opposite  counsel  shall  be 
more  irregular  than  I  am,  and  following  precisely  in  their  wake  I  offer 
this  testimony  to  corroborate  the  testimony  of  the  witness  on  the  stand. 

Mr.  Manager  MoMa^on.  Mr.  President,  as  to  the  opposite  counsel  in 
any  case  being  more  irregular  than  the  gentleman,  he  can  always  rest 
easy  and  assured  in  his  position  upon  that  question.  I  know  nobody 
who  can  ever  compete  with  him  in  that  particular  regard.  But  now  to 
the  point:  I  do  not  know  whether  to  say  that  I  am  surprised  at 
the  position  of  the  honorable  gentieman  in  undertaking  to  claim  that 
there  is  a  parallel  between  the  conduct  of  the  managers  in  offering  Mr. 
Marsh's  testimony  and  his  present  offer  in  regard  to  this  particular 
matter.  I  scarcely  am  able  to  think  that  the  honorable  gentleman  is 
really  in  earnest  about  the  proposition,  for  I  have  too  high  a  regard  for 
his  intelligence  as  a  lawyer,  and  his  respect  for  the  intelligent  men  be- 
fore whom  he  is  trying  this  case.  We  offered  Mr.  Marsh's  testimony 
simply  for  the  purpose  of  drawing  a  conclusion  from  the  action  of  the 
Secretary  of  War  when  it  was  read  to  him.  That  was  all ;  not  to  cor- 
roborate Marsh,  not  to  contradict  Marsh,  and  it  was  expressly  ruled  in 
by  the  Senate  upon  that  ground. 

Mr.  Cabpenteb.  The  manager  forgets  his  own  statement. 

Mr.  Manager  Jenks.  Here  it  is,  on  page  190  of  the  Record. 

Mr.  Manager  McMahon.  I  need  not  waste  any  time  on  a  question 
like  that  before  a  Senate  composed^  a  majority  of  them,  of  lawyers;  but 
the  point  now  on  which  I  desire  the  honorable  gentleman^s  attention 
because  he  amazes  me.  He  is  not  permitted  to  prove  by  tWs  witness 
that  he  would  not  have  decreased  his  prices  but  for  this  contract.  The 
Senate  by  a  unanimous  vote  says  he  shall  not  put  that  question.  Then, 
for  the  purpose  of  corroborating  the  witness,  as  he  says,  he  offers  to  put 
in  evidence  a  statement  to  the  same  effect  that  he  wanted  to  prove  now 
and  which  the  Senate  would  not  allow  him  to  prove.  Never  before,  in 
all  the  extended  practice  that  I  may  have  had  m  a  western  town,  did  I 
hear  of  corroborating  your  own  witness.  If  you  claim  anything  from 
him,  I  have  heard  of  impeaching  him  by  showing  that  he  made  a  differ- 
ent statement ;  bat  I  never  head  of  corroborating  him  by  showing  that 
he  made  the  same  statement  on  a  different  occasion ;  because,  if  he  has 
made  the  same  statement,  what  is  the  ose  of  corroborating  him  by  his 
oath  on  another  occasion  t  He  is  in  the  coart  We  have  not  impeached 
him.  There  is  no  question  of  impeaching  or  of  oorrobmration.  I  must 
s^y,  with  all  due  deference  to  the  gentleman,  that  I  think  he  has  lost 
his  bearings  in  the  books  of  evid^ice  on  this  question. 

Mr.  Gabpentbb.  I  should"  not  wonder  if  I  had,  for  I  have  been 
reading  the  arguments  of  the  managers  too  much.  When  the  question 
was  put  to  the  manager  why  he  claimed  to  put  in  that  testimony  given 
in  another  forum,  where  there  was  no  cross-examination  or  anything  of 
the  kind,  and  whether  it  was  to  corroborate  the  witness  or  not,  the 
manager  answered  in  this  way : 

Mr.  Manager  McMahon.  Mr.  President,  the  question  pnt  to  the  maoagera  is  a^  follows :  *'  Is 
it  the  object  of  the  present  injialry  to  corroborate  or  discredit  the  testimony  of  Marsh  ?**  In 
the  first  place,  I  will  answer  in  detail  that  it  is  to  corroborate  Mr.  Marsh  in  jast  this  far,  not 
as  eridence  of  any  facts  stated  therein,  but  when  the  charge  was  made  bj  Slarsh  the  Secre- 
tary  of  War  b/  his  conduct  admitted  the  truthfulness  of  it. 

So  far  it  was  designed  to  corroborate  Mr.  Marsh.    The  precise  extent 
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of  corroboration  that  we  shall  get  oat  of  this  eyidenee  I  do  not  pretend 
to  state,  because  it  is  for  the  court  to  weigh  the  CTidence  and  only  for 
me  to  offer  it.  But  the  manager  says  he  offered  that  other  statement 
in  corroboration  so  far ;  that  is,  so  far  as  it  could  corroborate.  I  ask 
nothing  more  for  this.  I  offer  it  in  good  faith  as  within  the  ruling  of 
this  court  in  partial  corroboration  of  the  testimony  of  the  witness. 

Mr.  Manager  MgMahon.  The  Senate  may  decide.  We  have  no  answer 
to  make. 

The  Pebsident  pro  tempore.  The  question  is,  Shall  this  evidence  be 
admitted? 

The  question  was  decided  in  the  negative. 

Mr.  Weight.  I  wish  to  put  a  question  to  the  witness  Evans : 

When  vou  left  the  Secretary  of  War,  after  you  met  him  at  his  house, 
and  just  before  you  made  the  contract  with  Marsh,  it  was  understood 
that  Marsh  had  been  promised  or  had  received  the  appointment.  Then 
you  say  you  arranged  with  Marsh  that  you  were  to  receive  the  appoint- 
ment, ^ow,  was  it  understood  between  you  and  Marsh  that  he  was  to 
advise  the  Secretary  of  the  change  f  If  not,  how  was  the  Secretary  of 
War  advised  of  this  change,  and  did  you  have  anything  to  do  with  let- 
ting him  know  of  such  change  ? 

The  Witness.  It  was  my  understanding  that  no  appointment  had 
been  made  out,  but  that  the  appointment  had  been  promised  or  made 
verbally  but  had  not  been  made  out  formally,  and  that  the  appointment 
would  be  made  to  me  originally. 

Mr.  Manager  MoMahon.  The  Secretary  had  better  read  the  question 
to  him. 

Mr.  Weight.  Let  the  question  be  read. 

The  reporter  read  the  question  of  *Mr.  Wright. 

The  Witness.  I  had  no  intercourse  with  the  Secretary  of  War  re- 
garding this  matter  at  all,  after  I  met  him  that  night.  My  recollectioD, 
as  I  stated,  was  that  he  told  me  that  he  had  either  promised  Mr.  3f  arsh 
or  given  him  the  appointment. 

Mr.  Manager  Lapham.  The  question  was,  how  the  Secretary  was*  in- 
formed that  you  were  to  be  appointed  instead  of  Marsh. 

The  Witness.  I  say  that  I  know  nothing  about  it  at  all. 

By  Mr.  Caepbntee: 

Q.  When  you  left  the  Secretary  of  War  you  were  talking  about  either 
selling  your  property  there  to  Marsh  or  making  a  partnership  with  him, 
were  you  not! — A.  Yes,  sir. 

Q.  Did  you  ever  see  the  letter  tbat  Mr.  Marsh  wrote  to  Mr.  Belknap 
asking  him  to  give  the  appointment  to  yon,  as  it  would  be  more  conven- 
ient to  have  it  managed  in  your  name  f— A.  I  never  saw  it. 

Mr.  WiNDOM.  Mr.  President,  I  ask  that  the  trial  be  suspended  at  some 
time  most  convenient  to  the  court  that  I  make  a  report  from  the  com- 
mittee of  conference  on  the  sundry  civil  bilL 

The  Peesident  pro  tempore.  If  there  be  no  objection  proceedings  will 
be  suspended  for  that  purpose. 

After  some  time  spent  in  legislative  session,  the  Senate  resumed  the 
trial  of  the  impeachment  of  William  W.  Belknap. 

The  Peesident  pro  tempore.  The  Senate  will  resume  its  session  for 
the  trial  of  the  impeachment  of  William  W.  Belknap. 

John  S.  Evans  recalled  and  examined. 

By  Mr.  Caepentee  : 
Question.  I  understood  from  you  in  the  hall  a  few  minutes  ftgo  that 
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there  was  ODe  particular  tbiQ^;  in  which  you  thought  joar  testimony  was 
misapprehended.  Ton  can  make  any  explanation  about  it  yon  please 
without  objection,  I  presume. — Answer.  My  impression,  on  thinking 
the  matter  over,  as  to  the  communication  about  the  liquor  business 
is  that  I  received  a  telegraphic  dispatch  from  my  forwarding-agent  at 
the  end  of  the  railroad.  Instead  of  waiting  for  the  letter  which  was 
subsequently  forwarded,  I  received  a  telegram  from  the  agent. 
Q.  IJpon  that  did  you  see  the  Secretary  of  WarT — A.  Yes,  sir. 

By  Mr.  Manager  MgMahon  : 

Q.  How  was  your  recollection  refreshed  on  this  question! — A.  On 
thinking  the  matter  over  myself. 

H.  T.  Obosby  recalled  and  examined. 

By  Mr.  Gabpenteb  : 

Question.  Do  you  recollect  a  call  made  by  the  House  of  Representa- 
tives or  any  of  its  committees  for  a  list  of  post-traders,  &c.  f— Answer. 
Yes,  sir. 

Q.  About  what  time  was  itf — A.  It  was  some  time  in  February — the 
latter  part  of  February,  I  think. 

Q.  February  of  this  year  T — A.  Yes,  sir. 

Q.  Was  such  a  report  made  by  the  War  Department  ? — A.  It  was. 

Q.  Have  you  with  you  or  can  you  produce  the  list  that  was  sent  in 
obedience  to  that  calif — A.  No,  sir;  I  cannot. 

Q.  Can  you  produce  the  letters  that  were  sent  with  the  list  f 

Mr.  Manager  McMahon.  Letters  to  whom  T 

Mr.  Gabpenteb.  To  the  committee^or  to  the  Speaker,  as  the  case 
may  be. 

The  Witness,  (producing  a  paper.)  This  is  the  call  of  the  House. 

Mr.  Gabpenteb.  Hand  it  to  the  Secretary,  and  let  it  be  read. 

The  Ghief  Clerk  read  as  follows: 

Forty-fourth  Congress,  first  session. 

Congress  op  the  UsrrED  States, 
In  the  House  op  Beprbsentatives,  February  16,  1676. 

On  motion  of  Mr.  Cljmer, 

Resolvedy  That  the  Secretary  of  War  be  requested  to  inform  this  House  of  the  names,  resi- 
dence, and  date  of  i^>pointment  of  the  several  post-traders  of  the  several  trading  establish- 
ments, and  the  place  at  which  each  one  is  trading;  and  also  what  changes,  if  anj,  in  the 
price  of  goods,  wares,  and  merchandise,  or  supplies  of  anj  sort  and  description  whatever, 
as  fixed  by  the  post  or  other  council  of  administration,  has  been  made,  and  by  what  authority. 

Attest : 

GEORGE  M.  ADAMS,  Clerk. 

Q.  (By  Mr.  Gabpenteb.)  Produce  any  letters  you  have^office  letters 
or  copies — to  the  committee  or  the  House  in  obedience  to  that  call. — ^A. 
[Producing  paper.]  Here  is  a  press-copy  of  the  reply  of  the  Secretary 
of  War,  signed  by  General  Belknap,  dated  February  23. 

Mr.  Gabpbnteb.  Pass  it  to  the  Glerk,  and  let  it  be  read. 

The  Chief  Glerk  read  as  follows : 

The  Secretary  of  War  has  the  honor  to  transmit  to  the  House  of  Representatives,  in  com- 
pliance with  the  resolution  of  the  House  dated  the  J  6th  instant,  the  names  of  the  several 
post-traders,  residence,  date  of  appointment,  and  place  at  which  each  one  is  trading. 

In  reply  to  that  portion  of  Uie  resolution  calling  for  information  as  to  **  what  changes,  if 
any,  in  the  price  of  goods,  wares,  and  merchandise,  or  supplies  of  any  sort  and  description 
whatever,  as  fixed  by  the  post  or  other  council  of  administration,  has  been  made,  and  by 
what  authority,'*  the  Secretary  of  War  has  the  honor  to  report  that  councils  of  administra- 
tion were  authorissed  to  establish  the  rates  and  prices  at  which  post-traders*  goods  should  be 
sold,  by  paragraph  I  of  circular  from  this  Department  dated  March  25, 1872,  as  follows  : 
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[Circular.] 

War  Department, 
Washington  CUf,  March  25,  1872. 

I.  The  council  of  administration  at  a  poet  where  there  is  a  post-trader  will,  from  time  to 
time,  examine  the  post-trader^s  goods  and  invoices  or  bills  of  sale ;  and  will,  subject  to  the 
approval  of  the  post-commander,  establish  the  rates  and  prices  (which  should  be  fair  and 
reasonable)  at  which  the  eoods  shall  be  sold.  A  copy  of  the  list  thus  established  will  be 
kept  posted  in  the  trader^s  store.  Should  the  post-trader  feel  himself  affg^ved  by  the 
action  of  the  council  of  administration,  he  may  appeal  therefrom  through  the  post-corn- 
mander  to  the  War  Department 

II.  In  determining  the  rate  of  profit  to  be  allowed,  the  council  will  consider  not  onlj  the 
prime  cost,  freight,  and  other  charges,  but  also  the  fact  that  while  the  trader  pajs  no  tax  or 
contribution  of  any  kind  to  the  post- fund  for  his  exclusive  privileges,  he  has  no  lien  on  the 
soldier's  pay,  and  is  without  the  security  in  this  respect  once  enjoyed  by  the  sutlers  of  the 
Army. 

III.  Post-traders  will  actually  carry  on  the  business  themselves,  and  will  habitaallyrende 
at  the  station  to  which  they  are  appointed.  They  will  not  farm  out,  snblet,  transfer,  or  sell 
or  assign  the  business  to  others. 

IV.  In  case  there  shall  be  at  this  time  any  post-trader  who  is  a  non-resident  of  the  poet 
to  which  he  has  been  appointed,  he  will  be  allowed  ninety  days  horn  the  receipt  hereof  at 
his  station  to  comply  wltn  this  circular  or  vacate  his  appointment. 

y.  Post-commanders  are  hereby  directed  to  report  to  the  War  Department  any  failure  on 
the  part  of  traders  to  fulfill  the  requirements  of  tuis  circular. 

VI.  The  provisions  of  the  circular  from  the  Ad[}utant-General*s  OfBce  of  June  7, 1871, 
will  continue  in  force  except  as  herein  modified. 
By  order  of  the  Secretary  of  War : 

E.  D.  TOWNSEND, 

Attjudant-General. 

This  paragraph  was  republished  in  paragraph  6  of  circular  from  this  Department,  dated 
Jine  7,  1675. 

A  council  of  administration  was  appointed  October  30,  1874,  to  audit  the  accounts  of  the 
post-treasurer  at  Fort  Randall,  Dakota  Terriloiry,  and  to  transact  such  cither  business  as 
may  be  properly,  brought  before  it  In  their  report  dated  November  1,  1874,  theoooDcil 
submitted  a  list  of  the  prices  at  which  the  goods  of  the  post-trader  should  be  sold.  On  the 
23d  of  December,  1874,  the  post-commander  re-assembled  the  council  of  administration  "for 
the  purpose  of  receiving  any  communication  the  post*trader  may  desiro  to  present  in  rela- 
tion to  the  tariff  on  his  goods  agreed  upon  by  said  coundl.*' 

Mr.  Gabpenteb.  The  rest  of  the  letter  need  not  to  be  read.  It  is 
immaterial  to  this  case.  We  only  present  it  to  show  that  a  response 
was  made. 

The  Witness.  Here  is  another  letter  from  Mr.  Clymer,  dated  February 
14, 1876. 

Mr.  Cabpekteb.  Let  that  be  read. 

The  Chief  Clerk  read  as  follows : 

House  of  Bbpbbsbntativbs, 

Washington,  February  18,  li^6. 

Dear  Sir  :  I  am  directed  by  the  Committee  on  Expenditures  in  the  War  Department  to 
make  inquiiy  of  vou  whether,  during  your  term  of  office,  any  letters,  statements,  or  aoj 
communications  have  been  received  by  the  Department  or  yourself  as  its  head,  fnw 
any  person  or  persons,  or  any  officer  or  offioers  of  the  Army,  urflfiDg,  suggesting,  or  sM&J^ 
the  abolishment  of  sutlershipe  in  the  Army,  or  adviidng  or  protesting  ag^jainst  toe  soUettliDig 
of  post-tradershlps  in  the  same,  and,  if  bo,  to  furnish  the  committee  with  copies  of  all  hm 
correspondence  relating  to  the  foregoing  topics.  I  am  also  directed  to  request  you  to  fonusb 
the  committee  with  a  list  of  the  names  ana  rcusidence  of  all  nersons  who,  at  any  time,  bare 
received  from  you  license  as  post-traders,  and  the  name  of  tne  several  posts  for  which  ther 
may  have  received  license  to  trade,  with  the  date  thereof.  By  complying  with  the  aeTeral 
requests  of  the  committee  you  will  greatly  oblige,  yours,  very  truly, 

HIE8TEB  CLTMLi*' 

To  the  Secretary  of  War. 

Mr.  Cabpenteb.  Now  give  us  the  reply  to  it. 

The  Witness.  I  have  a  press-copy  which  I  will  submit. 

The  Chief  Clerk  read  as  follows : 
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Februaky  28,  1876. 

Sir  :  Referring  to  my  letter  of  the  19th  instant  in  replj  to  yoars  of  the  18th  instant,  on 
the  rabject  of  post-traden,  &c.,  I  now  have  the  honor  to  inclose  copy  of  report  of  the  Adja- 
tant-Qeneral,  aated  the  26th  instant,  in  reply  to  your  inqniry  as  to  the  abolishment  of  sutler- 
ships  and  the  subletting  of  post-traderships. 

The  papers  accompanying  the  report  of  the  Adjutant-General  are  herewith  transmitted, 
also  a  list  of  the  names  of  all  persons  who  at  any  time  hare  received  appointment  from  me 
as  post-traders,  names  ot  the  posts  to  which  appointed,  and  where  and  through  whom  the 
appointments  were  sent. 

The  regulations  issued  by  me  from  time  to  time  (circulars  dated  June  7,  1871 ;  March  25, 
1872;  and  June  7,  1875)  for  the  government  of  this  matter  are  also  inclosed. 
Very  respectfully,  your  obedient  senrant, 

WM.  W.  BELKNAP, 

Secretary  of.  War, 
Hon.  IXicsTER  Cltmer, 

Chairman  of  Committee  on  Expenditures  of  War  Department^ 

Honse  of  Representatives, 

Q.  (By  Mr.  Carpenter.)  Can  you  state  what  that  list  in  reply  to  this 
showed  in  regard  to  Fort  Sill  ? — A.  It  show^  what  this  book  of  records 
shows.    [Prodacingabook.] 

Q.  Is  tnat  a  book  of  records  kept  in  the  office  T — A.  A  book  of  records 
in  the  Adjotant-GeneraPs  Office. 

Q.  Turn  to  it  and  read  what  it  shows  aboot  Fort  Sill. — A.  [Bxamin- 
ing.]  The  heading  is  ^^  Fort  Sill,  Indian  Territory,"  and  then  the  entries 
in  the  several  columns  are,  name,  John  S.  Evans ;  date  of  appointment, 
October  10,  1870 ;  Secretary  of  War,  or  by  whom  appointed,  W.  W. 
Belknap :  when  and  where  sent,  October  11, 1870,  care  of  0.  P.  Marsh, 
esq.,  61  West  Thirty-fifth  street,  New  York  City ;  acknowledged  No- 
vember 10, 1870 ;  letter  to  commanding  officer,  October  11, 1870. 

Q.  Those  are  the  entries  upon  the  book  of  records  from  which  the 
statement  made  to  the  House  was  made  out  f — A.  The  report  of  the 
A^utant-G^neral  was  made  up  from  that. 

Q.  Is  that  an  official  book  of  the  War  Department  f — A.  This  is  the  * 
regular  book  of  records  of  i)ost-traderships  in  the  War  Department 

Q.  Kept  in  what  office? — A.  Kept  in  the  Adjutant-General's  Office, 
of  appointments  of  post-tradershipe. 

Q.  Ton  spoke  the  other  day  of  a  letter  which  was  sent  from  C.  P. 
Marsh  to  Mr.  Belknap  requesting  that  the  appointment  at  Fort  Sill  be 
made  out  in  the  name  of  Evans. — A.  Tes,  sir. 

Q.  Do  you  recollect  that  letter  t  If  so,  what  did  you  do  with  it,  and 
why  did  you  do  what  you  did  with  it  f — A.  I  received  that  letter,  as  I 
receive  many  others  on  the  subject  of  pos^traders,  and  I  communicated 
when  the  appoiutment  was  made  out.  The  information  that  was  de- 
sired waa  this,  or  the  directioos  on  it  were  these :  that  Mr.  Marsh  de- 
sired the  appointment  of  trader  at  Fort  Sill  to  be  made  in  the  name 
of  John  S.  Evans  and  sent  to  him  at  a  certain  address  at  New  York, 
When  the  appointment  was  made  out — I  think  I  made  it  out  myself— 
1  entered  that  address  on  the  appointment,  from  which  it  was  copied 
into  that  book. 

Q.  Copied  in  the  book  which  you  have  just  presented  heref — A.  Yes, 
sir ;  which  I  have  just  read  from. 

Q*  What  did  you  do  with  the  letter  t — A.  The  letter  I  placed  among 
the  ordinary  letters  which  I  considered  of  a  private  or  personal  char- 
acter, and  there  it  staid  until  the  resignation  of  General  Belknap.  It 
was  undisturbed  there  until  that  time. 

Q.  Did  Mr.  Belknap  give  any  direction  to  you  where  to  put  that  let- 
ter T — A^  I  think  he  gave  no  special  direction  about  it ;  I  have  no  recol- 
lection of  any. 
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Q.  How  long  was  it  before  Belknap  knew  where  you  had  put  it,  if  you 
know  f — A.  I  do  not  know  that  he  knew  it  was  there  at  all. 

Q.  Who  got  up  that  system  of  keeping  indexes  and  letters  the  ef— 
A.  I  kept  that  book  myself,  because  I  wanted  to  facilitate  my  memory 
in  recollecting  the  matters  I  was  to  do  for  him. 

Q.  Was  there  anything  about  that  letter  which  you  discovered,  or 
which  yon  discovered  from  the  manner  or  directiou  of  Mr.  Belknap,  that 
required  any  secrecy  whatever! 

Mr.  Manager  McMahon.  Never  mind  that.  We  have  had  enough  of 
your  opinions  about  that,  Mr.  Crosby. 

Mr.  (Jabpenteb.  Is  the  question  objected  to  f 

Mr.  Manager  MoMahon.  Yes,  sir;  the  letter  speaks  for  itself. 

Mr.  Gabpenteb.  I  was  not  asking  about  what  the  letter  said. 

Mr.  Manager  MoMahon.  We  do  not  want  his  opinion  on  the  matter. 

Q.  (By  Mr.  Gabpenteb.)  Did  you  think  there  was  anything  about 
that  letter  which  required  it  to  be  smuggled  t 

Mr.  Manager  MgMahon.  I  object  to  the  question.  I  do  not  care  what 
he  thought  about  it.  We  want  to  know  what  he  did  about  it,  and  then 
we  can  judge  what  he  thought  about  it.  The  fact  is  he  did  smuggle  it, 
and  that  is  enough. 

Mr.  Gabpenteb.  The  fact  is  he  did  not  smuggle  it. 

The  Pbesidbnt  j)ro  tempore.  The  manager  objects  to  the  question. 

Q.  (By  Mr.  Gabpenteb.)  Was  there  anything  in  the  disposition  of 
that  letter  peculiar  on  your  part? 

Mr.  Manager  McMahon.  I  object  to  that  question. 

Mr.  Gabpenteb.  I  insist  on  it.  If  he  smuggled  it,  as  you  say  he  did, 
let  us  prove  it. 

Mr.  Manager  McMahon.  Mr.  President  and  Senators^  I  think  ve 
have  had  enough,  so  far  as  this  witness  is  concerned,  of  an  attempt  to 
exculpate  the  defendant  by  his  opinions.  How  far  his  testimony  in  re- 
-gard  to  acts  may  tend  to  exculpate  the  defendant  is  a  question  which  we 
shall  probably  consider  in  the  proper  progress  of  this  case;  bat  what 
this  witness  may  think  is  not  admissible.  Whether  there  was  anything 
peculiar  in  it  is  a  question  of  simply  this  witness's  opinion,  and  I  think 
that  there  is  nothing  expert  in  regard  to  his  testimony,  nothing  difficnlt 
for  him  to  lay  open  before  the  Senate  different  from  what  Senators  are 
able  themselves,  upon  an  investigation  of  the  facts,  to  determine  for 
themselves  as  members  of  the  coiu*t  and  members  of  the  jury  that  are 
to  try  the  defendant.  The  question,  "  Was  there  anything  peculiar  that 
you  did  with  this  letterf  is  not  a  proper  question.  It  is,  what  did  yon 
do  with  the  letter ;  where  did  you  put  it ;  by  whose  direction  did  you 
put  it  there ;  with  whose  knowledge  or  consent  did  you  put  it  there! 
That  is  all.  If  there  was  anything  peculiar  in  that  matter,  that  is  ft 
question  for  this  court  to  determine,  and  not  for  the  witness  to  under- 
tiake  to  swear  to  for  the  purpose  of  exculpating  the  defendant 

Mr.  Gabpenteb.  Mr.  President,  the  manager  asserts  here  that  this 
letter  was  s  nuggled  by  this  witness.  I  now  ask  him  the  question,  Was 
there  anything  peculiar  in  your  disposition  of  that  letter  t 

Mr.  Manager  McMahon.  Why  did  I  say  that  it  was  smuggled!  Be- 
cause upon  the  day  of  his  resignation 

Mr.  Gabpenteb.  Never  mind  arguing  it. 

Mr.  Manager  McMahon.  You  asked  me  the  question,  and  I  wanted  to 
answer. 

Mr.  Gabpenteb.  No,  I  did  not  ask  you  anything. 

Mr.  Manager  McMahon.  I  will  ask  to  state  it.  On  the  day  of  the 
resignation  this  letter  is,  by  this  man  Grosby,  the  witness,  taken  oat  and 
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delivered,  as  he  testified  on  one  occasion,  separately  to  the  Secretary  of 
War  at  the  time  the  charges  were  made  in  relation  to  this  particular 
matter.    I  call  that  smuggling. 

The  President  pro  tempore.  The  reporter  will  read  the  question  and 
the  Chair  will  submit  it  to  the  Senate. 

The  question  was  read  by  the  reporter,  as  follows : 

Q.  Was  there  anjlhiag  peculiar  in  your  disposition  of  that  letter  f 

The  President  j>ro  tempore.  Shall  the  interrogatory  be  admitted  f 

The  question  was  decided  in  the  negative. 

Mr.  Edmunds.  I  should  like  to  ask  the  witness,  or  request  counsel  to 
ask  the  witness — the  reporter  can  take  it  down — whether  there  was  any- 
thing in  his  treatment  of  that  letter  out  of  the  ordinary  course  of  busi- 
ness. 

Mr.  Carpenter.  That  is  what  I  meant  by  the  question  I  put. 

The  Witness.  I  treated  that  letter  precisely  as  I  treated  every  other 
letter  which  is  found  in  that  package. 

Mr.  Manager  MoMahon.  The  Senator's  question  is  not  being  answered. 
Let  it  be  read  to  the  witness. 

The  President  pro  tempore.  The  reporter  will  read  the  question. 

The  question  of  Mr.  Edmunds  was  read  by  the  reporter,  as  follows  : 

Q.  Was  there  anything^  in  jova  treatment  of  that  letter  oat  of  the  ordinary  coarse  of  busi- 
ness ? 

A.  I  think  not,  certainly  not  at  the  beginning  nor  during  the  whole 
period  when  it  was  there  in  the  package,  which  was  about  four  years. 
It  remained  perfectly  undisturbed  during  that  time  along  with  the  rest 
of  the  file  of  these  personal  letters.  Subsequently  I  testified  here  that 
I  went  and  looked  at  that  letter  once  about  the  time  of  General  Bel- 
knap's resignation.  My  recollection  is  not  clear  whether  I  gave  tibat  let- 
ter to  him  singly  or  with  the  package.  I  have  been  disputed  so  much 
with  by  others  with  whom  I  have  consulted  about  my  recollection  that 
I  do  not  like  to  be  positive  about  that.  One  of  the  gentlemen  in  the 
office  thinks  I  gave  it  with  the  package^  that  I  put  it  back  in  the  pack- 
age  

Mr.  Manager  Lapham.  We  object  to  that. 

Mr.  Manager  McMahon.  That  other  person  can  be  examined  when 
be  comes. 

The  Witness.  I  recollect  nothing  out  of  the  ordinary  course  with  it. 

By  Mr.  Oabpenteb: 

Q.  You  say  it  remained  on  file  there  for  four  years.  Did  it  remain  on 
file  after  the  information  contained  in  that  book  of  records  had  been 
sent  to  the  House  of  Kepresentatives  t — A.  It  was  there  at  that  time. 

Q.  And  the  report  which  was  sent  to  the  House  of  Eepresentatives 
showed  what  the  letter  requested,  that  the  appointment  was  sent  through 
Marsh,  did  it  not  T— A.  Yes,  sir. 

Q.  That  Marsh  had  requested  itt — A.  Yes,  sir.  All  the  information 
was  on  the  public  files,  in  other  words. 

Q.  What  is  your  best  present  recollection  whether  you  passed  that 
letter  over  to  Belknap  distinct  from  the  others,  or  with  them  in  the 
package! — A.  It  is  very  difficult  for  me  to  remember  that  distinctly. 

Q.  When  did  you  pass  over  this  package  of  letters  t — A.  I  think  it 
was  a  very  short  time,  within  a  day  or  two,  after  his  resignation.  It 
may  have  been  the  same  day,  the  next  day,  or  the  day  atter.  It  was 
very  near  then.    My  jrecollection  is  not  very  distinct 

Q.  Who  had  charge  of  those  letters  all  that  time  ? — A.  After  I  ceased 
to  be  General  Belknap's  clerk  in  the  same  room  with  him,  that  record 
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ceased  also,  and  the  letters  that  were  remainiDg  iu  the  pigeon-holes  I 
put  together  in  a  package  and  placed  in  the  next  room  in  the  hottomof 
a  large  closet  there. 

Q.  Was  there  any  direction  from  General  Belknap  what  to  do  with 
those  letters  officially? — A.  I  do  not  think  he  knew  where  they  were. 

Cross-examined  by  Mr.  Manager  McMahon  : 

Q.  This  book  that  you  have  produced  to-day  is  not  one  of  the  books 
that  you  had  here  the  other  day  ? — A.  No,  sir. 

Q.  Thisisabook  which  is  produced  for  the  first  time  to-day,  is  it 
not  ? — A.  The  first  time. 

Q.  This  is  what  you  eall  the  official  book  f — A.  That  is  the  official 
record  of  the  Adjutant  General's  Office. 

Q.  That  you  have  brought  in  ! — A.  Yes,  sir. 

Q.  The  book  that  yon  had  the  other  day  that  we  looked  at  was  a  book 
that  you  had  kept,  not  as  an  official  book,  but  as  a  sort  of  private  book  f— 
A.  No,  sir;  it  was  a  sort  of  official  book ;  it  was  a  memorandum  refer- 
ence-book. All  commissions  of  officers  are  entered  at  large.  Tbese 
appointments  were  not  in  the  Adjutant-General's  Office,  but  were  en- 
tered in  that  form.  Copies  of  records  of  all  commissions,  appointments 
of  that  sort  are  regularly  kept.  This  was  a  memorandum-tK>ok  in  the 
Secretary's  office,  i^o  that  we  should  not  have  to  be  sending  up  and  down 
stairs  continually. 

Q.  The  letter  of  October  8, 1870,  requesting  the  appointment  to  be 
made  out  in  the  name  of  Evans  is  not  found  in  the  Adjntant-Generars 
book ;  there  is  no  reference  to  it  there,  is  there? — A.  No,  sir. 

Q.  None  whatever! — A.  I  believe  not;  I  do  not  know. 

Q.  Was  there  any  reference  to  it  in  the  book  you  had  here  the  other 
day  which  yon  kept  in  the  War  Department  f — A.  No. 

Q.  Where  was  there  any  reference  to  this  letter  to  be  fonnd !— A.  In 
the  personal  books  which  I  kept  of  the  Secretary  of  War. 

Q.  You  have  said  that  this  letter  was  on  the  file.  When  you  say  ^^file," 
do  you  not  mean  that  it  was  among  the  letters  that  were  kept  in  the 
Secretary  of  War's  office,  among  what  you  called  his  private,  semi-offi- 
cial papers  T — A.  That  letter  was  always  where  1  have  stated  it  to  hare 
been  5  always  in  the  Secretary's  office. 

Q.  But  was  it  not  among  papers  that  were  open  only  to  you  as  his 
chief  clerk  or  his  private  secretary  ! — ^A.  I  cannot  say  that  j  tbey  were 
in  open  pigeon-holes. 

Q.  But  did  anybody  have  the  right  to  go  in  there  and  call  for  that 
correspondence  and  investigate  it  T — A.  I  do  not  think  they  had. 

Mr.  Caepenteb.  That  is  matter  of  opinion,  what  you  are  opposed  to. 

Mr.  Manager  McMahon.  No  ;  this  is  routine  of  the  office. 

Mr.  Carpenter.  His  opinion  about  routine. 

Q.  (By  Mr.  Manager  MoMahon.)  When  you  say  this  letter  was  on 
the  public  files,  do  you  not  mean 

The  Witness.  I  did  not  say  that  it  was  on  the  public  files. 

Mr.  Manager  McMahon.  You  may  not  have  meant  to  say  it ;  bat  yoa 
did  say  it. 

The  Witness.  I  beg  your  pardon,  I  did  not  say  it. 

Q,  There  is  no  reference  to  thi3  letter  on  any  book  now  except  on  this 
private,  semi  official  letter-book  of  yours  f — A.  That  is  all. 

Q.  How  are  you  able,  after  the  lapse  of  six  years,  to  call  to  mind  any- 
thing about  what  you  did  with  this  particular  letter  f  What  fixes  it  in 
your  mind  T — A.  There  are  two  or  three  things  that  fix  that  in  my  niina 

Q.  Let  us  have  them  all. — A.  One  is  the  index-book,  which  I  k^P^ 
myself.    The  next  is  the  fact  of  finding  it  among  the  files. 
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Q.  Go  on. — A.  And  the  prmluction  of  it.    That  is  all. 

Q.  Now  what  does  that  bring  to  your  mind  ? — A.  In  what  respect  I 

Q.  Have  you  any  recollection  whatever  of  the  receipt  of  this  letter 
independently  of  seeing  these  memoranda  on  the  book,  any  independent 
recollection  ! — A.  Certainly  I  cannot  undertake  to  remember  the  receipt 
of  that  letter. 

Q.  Have  you  any  recollection  of  ever  having  seen  it  except  that  you 
saw  some  marks  on  the  back  of  it  in  your  handwriting? — A.  I  had  for- 
gotten it  entirely,  if  it  were  not  that  I  found  it  on  the  lies  again. 

Q.  Now  that  you  have  found  it  upon  the  files,  what  do  you  remember 
about  its  receipt  ?  What  distinct  recollection  have  you  now  about  any- 
tliing  that  occurred  at  the  time  you  received  it ! — A.  I  have  not  any 
very  distinct  recollection. 

Q.  Do  you  know  whether  you  banded  it  to  General  Belknap  or  not  f — 
A.  I  do  not  know  whether  I  handed  it  to  him. 

Q.  Would  you,  as  his  chief  clerk,  have  taken  the  responsibility  of 
making  out  the  appointment  to  Mr.  Evans  without  •onsulting  him  upon 
that  letter  f — A.  Certainly  not.  I  took  his  directions  about  all  appoint- 
ments. 

Q.  Then  you  must  have  shown  that  letter  to  him. 

Mr.  Carpenter.  We  concede  that  he  did,  and  that  Belknap  saw  it ; 
that  he  pat  it  away  where  such  letters  belonged,  and  that  it  remained 
there  for  four  years,  and  that  it  was  found  there  when  it  was  wanted. 

Q.  (By  Mr.  Manager  MoMahon.)  You  have  no  recollection  as  to 
whether  you  received  this  letter  or  nott — A.  Yes,  sir. 

Q.  All  you  know  is  that  it  parsed  through  your  hands  from  the  in- 
dorsements on  the  back  ? — A.  I  recognize  my  handwriting  on  it. 

Q.  Did  you  not  testify  the  other  day  that  whether  letters  went  upon 
official  files  or  semi-official  files  would  depend  on  the  opinion  of  the  man 
who  received  the  letter,  and  the  instruction  that  he  would  give  you  at 
the  time  he  delivered  it  to  you  f — A.  Generally  speaking,  I  should  say 
that 

Q.  Have  you  any  recollection  of  this  letter  distinct  from  that? — A.  I 
have  not. 

Q.  Then,  if  you  put  this  letter  on  the  semi-official  files,  must  it  not 
have  been  from  the  directipn  of  General  Belknap  ? — A.  No ;  it  might 
have  been  from  my  own  judgment. 

Q.  I  do  not  want  what  it  might  have  been.  You  have  no  recollection 
about  it? — A.  I  h&ve  no  distinct  recollection  whether  it  was  by  his  order 
or  my  own  judgment. 

Q.  It  was  a  matter  that  purely  concerned  the  public  business,  did  it 
nbt,  the  making  out  of  an  appointment  for  post- trader  ? 

Mr.  Carpenter.  That  is  matter  of  opinion  again. 

Mr.  Manager  McMahon.  This  is  simply  the  basis  of  a  proper  ques- 
tion. 

Mr.  Carpenter.  You  cannot  put  an  improper  question  as  the  basis 
of  another. 

Mr.  Manager  McMahon.  I  have  the  right  to  cross-examine  him  in  this 
way.  (To  the  witness.)  Was  not  this  an  official  letter  ? — A.  I  never 
regardeil  it  so. 

Q.  (By  Mr.  Manager  McMahon.)  Why  not  ? — ^A.  Because  it  was  of  a 
personal  character  to  General  Belknap. 

Q.  Was  it  not  a  request  to  General  Belknap  to  make  out  an  appoint- 
ment for  a  post  trader  in  the  name  of  John  S.  Evans  ?  Do  you  call  that 
a  personal  letter  ? — A.  I  say  so  of  it. 

Q.  Was  it  personal,  then,  because  of  the  relations  existing  between 
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Mr.  Marsh,  Mr.  Evans,  and  the  Secretary  of  War  f — A.  I  do  not  know 
of  those  relations  you  speak  of. 

Q.  Then  this  letter  you  treated  just  as  you  would  treat  any  ordinary 
letter  of  that  character,  you  think,  unless  directed  by  the  Secretary  of 
War  to  do  otherwise  f — A.  I  have  no  recollection  of  that  at  the  time,  as 
I  told  you ;  but  it  must  have  happened  that  that  came  in  such  shape  to 
me  by  its  envelope,  &c. — it  looks  like  a  note — that  I  regarded  it  as  a  pri- 
vate note. 

Q.  How  are  you  able  to  say  that  the  Secretary  of  War  may  not  have 
ordered  you  to  put  it  on  the  semi-official  file  ! — ^A.  I  told  you  that  I  coald 
not  say  that. 

Q.  You  do  not  say  it  f — A.  I  do  not  say  it. 

Q.  Have  you  any  recollection  about  it  all  f — A.  I  have  not. 

Q.  Is  it  not  all  mere  guess-work  f — A.  I  have  not  been  gacssing  at 
anything. 

Be-examined  by  Mr.  Cabpentee  : 

Q.  Look  at  the  letter  and  then  look  at  the  official  book,  and  say  wliat 
solid  information  there  is  in  the  letter  that  is  not  on  that  book.— A.  I 
cannot  discover  any. 

Q.  Then,  so  far  as  you  can  judge  about  it,  everything  that  there  is 
important  in  that  letter  was  put  upon  the  official  book  t 

Mr.  Manager  Lapham.  I  object  to  that. 

Mr.  Manager  MoMahon.  I  want  all  there  is  about  John  S.  Evans  read. 

The  Witness.  The  entries  are:  Fort  Sill,  Indian  Territory;  name, 
John  S.Evans;  date  of  appointment,  October  10,  1870;  Secretary  of 
War,  or  by  whom  appointed,  W.  W.  Belknap ;  when  and  where  sent, 
October  11,  1870 ;  care  0.  P.  Marsh,  esq.,  51  West-  Thirty-fifth  street, 
New  York  City;  acknowledged  November  10, 1870;  letter  sent  to  com- 
manding officer,  October  11, 1870. 

Mr.  Manager  McMahon.  Bead  all  the  rest  that  is  there.  We  want 
the  whole  entry  under  that  heading. — A.  I  do  not  understand  these 
entries  very  well. 

Mr.  Manager  McMahon.  Never  mind,  give  us  what  they  say,  and  we 
will  try  to  make  them  out. — ^A.  Then  under  the  column  "  remarks"  is  "see 
434,  A.  0.  P.  Complaints  about  exorbitant  prices.  Eevoked  March  6, 
1876."  These  are  not  in  order.  <^  Evans  can  remain  until  his  saccessor 
is  ready  to  furnish  supplies,  and  in  the  mean  time  to  sell  at  prices  to  be 
established  by  the  council  of  administration."  Thii^was  snbseqaent  to 
the  opening  of  this  trial. 

Mr.  Manager  McMahon.  Just  read  the  entries. 

Mr.  Gabpenteb.  Oontinue  them  right  through.  , 

The  Witness,  *'  Letter  to  commanding  officer  at  Port  Sill,  April  5, 
1875,  stating  Secretary  of  War  desires  post  council  to  recommend  an- 
other man. 

*^  Post  council  recommends  Messrs.  Rice  &  B^  ers,  of  Saint  Louis,  2407 
A.  P.  C,  '76,  to  Secretary  of  War,  May  11,  1876." 

By  Mr.  Manager  McMahon  : 

Q.  Is  that  all  about  Evans  f — A.  Yes,  sir. 

Q.  When  you  were  on  the  stand  the  other  day  I  asked  you  to  give  as 
the  fact  as  to  whether  General  Belknap  was  in  Washington  City  from 
Jaly  16  to  the  1st  of  September,  1870 ;  and,  if  so,  how  long  a  period  of 
that  time. — A.  I  can  only  tell  this  from  looking  at  the  books. 

Q.  Let  us  have  the  statement. — A.  A  memorandum  I  have  taken  in 
pencil  here  shows  that  the  letters  of  the  Secretary  of  War  were  signed 
by  General  Belknap  as  Secretary  all  through  July  until  the  27th.  From 
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tbat  time  to  the  2d  of  Aa^irast  his  signature  does  not  appear.  There  is 
a  telegram  of  July  28  to  him  at  Watervliet  arseuaL  From  the  2d  of 
August  until  the  12th  of  August,  inclusive,  he  appears  to  have  been 
in  Washington  by  his  signature  to  letters. 

Q.  Now,  go  on. — A.  From  that  time  until  about  the  middle  of  Sep- 
tember, I  think,  but  certainly  the  first  week,  he  was  not  in  Washington 
apparently  by  the  books. 

Q.  He  was  not  in  Washington,  then,  from  the  12th  day  of  August 
until  some  time  in  September!— A.  Ko,  sir;  he  was  not  here  on  Sep- 
tember 7. 

Q.  He  had  not  still  returned  on  the  7th  of  September? — A.  No,  sir. 

By  Mr.  Cabpenteb  : 

Q.  Were  not  several  post-traders  appointed  under  the  new  law  before 
Evans  was  appointed;  and,  if  so,  how  many  t  Have  you  examined  the 
book  to  find  out? — A.  There  were  about  twenty-four. 

Q.  Twenty-four  before  EvansT — A.  Twenty-four  appointed  October  6 
or  thereabouts. 

By  Mr.  Manager  MoMahon: 

Q.  But  none  of  them  were  appointed  before  the  6th  of  October.— A. 
No,  sir. 

By  Mr.  Cabpentee  : 

Q.  What  caused  the  delay  in  the  appointments  after  the  new  law  was 
passed  ? — A.  J  said  once  before  that  we  had  to  call  for  reports  from 
department  commanders  as  to  the  number  of  the  posts  and  the  names 
of  those  who  were  then  occupying  the  positions.  Some  of  those  reports 
came  in  pretty  late.  Here  is  one  that  came  in  August  27  from  General 
Pope.  General  Belknap  was  away,  as  I  testified,  until  about  the  middle 
of  September,  and  there  was  not  time  to  make  out  these  things  in  due 
form. 

By  Mr.  Manager  MoMahon  : 

Q.  He  was  absent  from  the  12th  of  August  to  about  the  middle  of  S^p- 
temberf — A.  Yes.  He  being  absent,  there  was  not  much  opportunity 
to  carry  this  law  into  effect  until  we  got  the  list  and  perfected  the  books 
in  some  way  and  made  our  arrangements  to  open  the  books. 

Major-General  Winfield  S.  Hancock  sworn  and  examined. 

Mr.  Gabpenteb.  I  will  state  to  the  managers  that  we  detained  Gen- 
eral Hancock  here  several  days  to  prove  by  him  several  matters  which 
we  have  proved  already  by  Mr.  Evans  and  other  witnesses,  so  that  I  will 
simply  ask  him  in  regard  to  character. 

Question,  (to  the  witness.)  How  long  have  you  known  General  Bel- 
knap f — Answer.  I  kn^e  w  General  Belknap  first  about  1850,  but  I  did  not 
see  him  again  until  subsequent  to  the  time  of  his  becoming  Secretary  of 
War. 

Q.  (By  Mr.  Cabpentee.)  Ton  are  a  West  Point  graduate?— A.  Yes, 
sir. 

Q.  Have  been  in  the  Army  ever  since  ? — A.  Yes,  sir. 

A.  Holding  different  positions  from  cadet  up  to  major-general  ? — A. 
Yes,  sir. 

Q.  In  your  ofiicial  intercourse  wth  General  Belknap  while  he  was 
Secretary  of  War,  and  from  all  your  knowledge  of  his  management  of 
that  Department,  what  was  it,  good  or  bad  ? — A.  I  have  never  known 
anything  to  his  discredit  from  any  personal  knowledge  of  mine. 

Q.  What  was  his  reputation  as  Secretary  of  War  aside  from  this  thing 
on  trial  here  ?— A.  I  know  nothing  against  his  reputation. 
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1^0  crossexaminatioD. 

Mr.  Carpenter,  (to  the  managers.)  This  is  our  case,  gentlemen. 

Mr.  Manager  McMahon.  We  close.  We  have  nothing  to  offer  in 
rebuttal. 

Mr.  Edmunds.  I  move  that  the  court  adjourn. 

Mr.  Carpenter.  Will  not  the  Senator  withdraw  the  motion  a  moment 
for  the  purpose  of  having  some  understanding  about  summiug  up  tbe 
casef 

Mr.  Edmunds.  With  pleasure. 

Mr.  Carpenter.  How  much  time  the  Senate  will  give  us  and  what 
order  we  are  to  speak  in  ought  to  be  determined  before  the  court  adjoons 
to-day  in  order  that  we  proceed  to  make  our  preparations.  On  the  part 
of  the  defense,  the  three  counsel  for  the  defense  desire  to  be  heard  in  tke 
argument. 

Mr.  Edmunds.  I  ask  that  the  twenty-first  rule  be  read,  Mr.  Prepident. 

The  President  pro  tempore.  The  Secretary  will  read  the  twenty -fiffit 
rule. 

The  Chief  Clerk  read  as  follows : 

XXI.  The  case,  on  each  side,  shall  be  opened  by  one  person.  The  final  arfimment  on  &e 
merits  may  be  made  by  two  persons  on  each  side,  (unless  otherwise  ordered  oy  the  Seo&te 
upon  application  for  that  purpose,)  and  the  argument  shall  be  opened  and  closed  on  the  put 
of  the  House  of  Representatives. 

Mr.  Carpenter.  We  apply,  Mr.  President,  under  that  rule  for  per* 
mission  to  ha^e  three  counsel  for  the  defendant  heard.  On  the  part  of 
the  prosecution  there  has  already  been  one  argument,  and  they  propose, 
I  understand,  two  more. 

Mr.  Manager  Lord.  What  one  argument  f 

Mr.  Carpenter.  By  Mr.  Lynde. 

Mr.  Manager  Lord.  A  mere  opening.  It  had  nothing  to  do  with  the 
final  argument. 

Mr.  Carpenter.  It  had  a  good  deal  to  do  with  the  final  argament  if 
it  was  a  pretty  good  opening,  and  it  was. 

Mr.  Manager  Lord.  In  that  view  we  concede  it.  Mr.  President,  we 
do  not  oppose  the  application  of  the  other  side  if  the  Senate  see  fit  to 
grant  it;  but  it  seems  to  me  proper  to  suggest  that*the  time  might  be 
limited. 

Mr.  Carpenter.  Upon  that  subject  I  think  the  thermometer  is  a  snf- 
ficient  limitation. 

Mr.  Manager  Lord.  Perhaps  so. 

Mr.  CoNKLiNO.  Mr.  President,  may  I  inquire  how  many  of  the  man- 
agers wish  to  be  heard  f 

Mr.  Manager  Lord.  I  will  answer  the  Senator.  Only  two  desire  to 
be  heard  on  the  question  of  fact.  If,  however,  the  question  is  to  be 
argued  here  as  to  the  effect  of  the  two-thirds  vote,  then  another  man- 
ager desires  to  be  heard ;  but  on  the  question  of  fact  on  the  final  sab- 
mission  of  the  case  under  this  rule  only  two  of  the  managers  desire  to  be 
heard. 

Mr.  Carpenter.  That  leaves  us  all  at  sea  as  to  the  manner  and 
arrangement  of  our  argument.  The  managers  should  let  us  know  bow 
many  of  them  wish  to  speak  in  the  final  summing  up  of  this  case.  I 
think  they  may  safely  assume  that  we  shall  argue  all  there  is  in  the  case, 
and  I  think  that  one  of  the  biggest  points  in  it. 

Mr.  Manager  Lord.  Mr.  President,  I  understood  that  the  other  day, 
while  Mr.  Manager  Lynde  was  proceeding  to  argue  the  question  as  to 
the  effect  of  the  two-thirds  vote  he  was  called  to  order,  or  at  least  stop- 
ped by  one  of  the  Senators,  on  the  ground  that  that  question  had  been 
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decided.  If  tbere  is  to  be  a  distinot  argument  on  that  point,  one  of  the 
managers  especially  prepared  himself  in  that  direction,  and  therefore 
that  would  involve  being  heard  by  three  managers ;  but,  under  this 
Bnle  21, 1  repeat  we  only  desire  to  b^  heard  by  two  managers. 

Mr.  CoNKLiNa.  Mr.  President,  I  suggest  to  the  managers  and  to  the 
counsel,  assuming  that  three  on  a  side  are  to  address  the  Senate, 
that  they  arrange  among  themselves  their  order,  which  probably  they 
can  do  in  a  moment,  and  not  call  on  the  Senate  to  make  an  order  on  that 
subject  unless  they  disagree. 

Mr.  Manager  Lapham.  Mr.  President,  I  supposed  we  had  already 
agreed  on  that  question. 

Mr.  Manager  Lobd.  Kot  in  consideration  of  three  managers  speak- 
ing:  only  in  regard  to  two. 

Mr.  Blaib.  Mr.  President,  Senators  will  recollect  that  we  did  not 
avail  ourselves  of  our  right  to  make  a  statement  of  the  case,  which  is 
substantially  always  an  argument  upon  the  assumed  evidence  that  is 
to  be  given,  as  the  managers  did  on  their  part,  expecting  that  all  of  is 
would  join  in  summing  up.  They  availed  themselves  of  their  right  to 
open,  and  made  a  very  able  speech,  and  they  propose  to  subjoin  two 
more  upon  the  facts  and  perhaps  a  third  upon  the  law.  Now,  it  seems 
to  me  that  under  these  circumstances  it  is  not  asking*anything  too  much 
of  the  patience  of  the  Senate  to  allow  all  the  defendant's  counsel  to  be 
heard* 

Mr.  Edmunds^  Mr.  President;  if  it  is  in  order,  at  the  suggestion  of  a 
Senator  behind  me,  although  he  does  not  suggest  the  time,  I  move  that 
three  on  each  side  be  allowed  six  hours  for  the  summing  up,  to  be  ar- 
ranged between  them,  if  they  are  able  to  arrange  it,  as  is  agreeable. 

Mr.  Oabpenteb.  Six  hours  for  all  I 

Mr.  Edmunds.  Six  hours  to  ea6h  side;  twelve  hours  altogether. 

Mr.  CoNKLiNO.  I  do  not  understand  that  the  rule  fixes  any  limit  of 
time.    Let  it  be  read. 

The  Pbebibent  ^gtro  tempore.  The  rule  does  not  prescribe  the  time. 
The  rule  will  be  read. 

The  Chief  Clerk  read  Bnle  21,  as  follows : 

21.  The  case,  on  each  side,  shall  I e  opened  by  one  person.  The  final  argument  on  the 
merits  may  be  made  hj  tiro  persons  on  each  side  (unless  otherwise  ordered  by  the  Sonate, 
upon  application  for  that  purpose,)  and  the  argument  shall  be  opened  and  closed  on  the  part 
01  the  House  of  Bepresentatives. 

Mr.  Cabpenteb.  I  submit  that  six  hours  is  too  short  a  time.  The 
Senate  may  safely  assume  that  in  the  present  state  of  the  atmosphere 
we  are  not  going  to  talk  here  to  waste  the  time  of  the  Senate.  This 
case  is  an  important  one ;  it  involves  a  great  many  important  questions, 
and  one  certainly  important  constitutional  question  which  has  neither 
been  argued  nor  decided  ;  that  is,  what  is  the  effect  of  a  mere  majority 
vote  in  regard  to  the  question  of  jurisdiction,  and  we  shall  desire  to  be 
heard  upon  that  and  heard  upon  the  other  questions  of  law  involved  in 
the  case  and  also  on  the  facts,  and  I  submit  that  six  hours  is  altogether 
too  short  a  time. 

Mr.  CoNKLiNG.  May  I  inquire  now  whether  the  managers  and  coun- 
sel have  agreed  on  the  order  in  which  they  will  address  the  Senate  t 

Mr.  Manager  Lobd.    I  undeVstand  that  we  have. 

Mr.  CoNBXiNa.  Then  the  only  question  they  make  is  as  to  permission 
for  three  in  place  of  two  persons  on  each  side  to  conclude  the  argument. 

Mr.  Cabpenteb.  And  the  time,  which  under  the  rule  is  unlimited,  as 
I  understand. 

Mr.  CoNKLiNa.  So  I  understand.    Now,  Mr.  Presidont,  I  should  like 
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to  inqaire  is  there  any  nxotion  or  order  before  the  Senate  tonchlDg  the 
nnmber  of  connsel  who  may  be  heard! 

The  President  pro  tempore.  There  is  not. 

Mr.  OoNKLiNa.  Then  I  offer  an  order,  which  I  will  reduce  to  writing, 
that  three  managers  and  three  connsel  may  be  heard  at  their  option  in 
the  order  they  have  agreed  npon. 

Mr.  Edmunds.  I  believe  I  have  a  motion  pending. 

The  President  |>ro  tempore.  The  Senator  from  Vermont  has  sub- 
mitted a  proposition.  4 

Mr.  GoNKLiNa.  Then  I  will  offer  mine  as  a  substitnte  for  that. 

The  President  |>ro  tempore.  That  can  be  done.  The  Secretary  will 
report  the  proposition. 

The  Chief  Clerk  read  the  propsition  of  Mr.  Conkling,  as  follows: 

Ordered^  That  three  managers  and  three  connsel  for  the  respondent  may  be  beard  in  the 
concluding  argument,  iu  the  order  in  which  thej  state  to  the  Senate  thej  have  agreed. 

Mr.  Edmunds.  Now  I  shonld  like  to  hear  the  original  proposition. 
The  President  pro  tempore.  The  propositioM  of  the  Senator  from  Ver- 
mont will  be  read. 
The  Chief  Clerk  read  as  follows : 

Ordered,  That  three  persons  on  each  side  be  allowed  six  hours  for  summing  op,  to  be  ar- 
ranged between  them. 

Mr.  Edmunds.  We  can  get  at  it  in  a  shorter  way.  I  move  to  amend 
the  amendment  of  my  friend  from  New  York  by  adding  thereto  "and 
that  the  argument  be  limited  to  six  honrs  on  each  side.'' 

The  President  pro  tempore.  The  Senator  from  Vermont  withdraws 
his  original  proposition  and  moves  to  amend  the  proposition  of  the 
Senator  from  New  York. 

Mr.  Edmunds.  The  Chair  is  mistaken  ;  I  do  not  withdraw  it  I  move 
to  amend  the  amendment  of  my  friend  from  New  York  by  adding  thereto 
^^  and  that  the  argument  be  limited  to  six  hoars  on  each  side.'' 

Mr.  CoNKLiNa.  I  rise  to  a  qaestion  of  order.  I  submit  to  the  Cbair 
whether  a  Senator  can  offer  an  original  proposition  and  when  an  amend- 
ment is  offered  to  that,  then  offer  the  original  proposition  again  as  an 
amendment  to  the  amendment? 

Mr.  Edmunds.  It  is  not  the  original  proposition. 

Mr.  CoNKLiNa.  I  beg  the  Senator's  pardon.  It  is  the  original  prop- 
osition in  substance.  I  object  to  it. 

Mr.  iNaALLS.  Is  the  question  divisible  on  the  amendment  f 

The  President  pro  tempore.  It  is.  The  Secretary  will  reiace  the 
amendment  to  writing  and  the  Chair  will  rule  on  it.  The  Secretary 
will  report  the  first  proposition  offered  by  the  Senator  from  Vermont. 

The  Chief  Clerk  read  as  follows : 

Ordered f  That  three  persons  on  each  side  be  allowed  six  hours  for  the  summiDg  Dp,to  M 
arranged  between  them. 

The  President  pro  tempore.  The  Secretary  will  now  report  the  sub- 
stitute by  the  Senator  from  New  York. 
The  Chief  Clerk  read  as  follows: 

Ordered,  That  three  managers  and  three  connsel  for  the  respondent  may  be  heard  io  ^ 
concluding  argument,  in  the  order  which  they  state  to  the  Senate  they  have  ageeed  Qpo^ 

The  President  pro  tempore.  The  Secretary  will  now  report  the 
last  proposition  of  the  Senator  from  Vermont  and  the  Chair  will  raw 
upon  it. 


^ 


TRIAL  OF  WILLIAM  W.  BKLKNAP.  875 

The  Chief  Clerk  read  the  Inst  proposition,  as  follows : 

And  tbat  the  arg^oment  be  limited  to  six  hours  on  each  side. 

The  President />rot«mpor0.  The  Chair  understands  the  Senator  from 
Vermont  proposes  that  as  an  amendment  to  the  substitute  proposed  by 
the  Senator  from  New  York.  It  is  in  order.  The  question  is  on  the 
amendment  of  the  Senator  from  Vermont  to  the  substitute  proposed'by 
the  Senator  from  New  ITork^ 

Mr.  Cabpbnteb.  Mr.  President,  before  that  question  is  put,  I  desire 
to  say  to  Senators  that,  if  they  will  limit  us  to  six  hours  and  give  us 
a  day  or  two  to  get  ready,  that  will  be  time  enough ;  but  if  we  are  to 
prepare  arguments  now  upon  testimony  not  yet  printed  and  which  will 
not  be  printed  until  tomorrow  morning,  it  seems  to  me  the  time  is  too 
short. 

The  President  pro  tempore.  The  question  is  on  the  amendment  of 
the  Senator  from  Vermont  to  the  substitute  of  the  Senator  from  New  York. 

The  question  being  put,  there  were,  on  a  division — ayes  15,  noes  29. 

So  the  amendment  to  the  amendment  was  rejected. 

The  President  pro  tempore.  The  question  recurs  on  the  substitute 
proposed  by  the  Senator  from  New  York. 

The  amendment  was  agreed  to. 

The  President  pro  tempore.  The  question  recurs  on  the  order  as 
amended. 

The  order,  as  amended,  was  agreed  to. 

Mr.  CoNKLiNO.  I  move  that  the  Senate  sitting  for  the  trial  adjourn. 

The  President  pro  tempore.  Before  that,  will  the  Senate  allow  the 
Chair  to  state  that  the  Chair  understands  the  witnesses  on  both  sides 
can  be  discharged  f  He  makes  this  announcement  so  that  they  can 
leave.  The  Senator  from  New  York  moves  that  the  Senate  sitting  for 
this  trial  do  now  adjourn. 

The  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the 
mpeachment  adjourned. 


Thursday,  July  20, 1876. 

The  President  |wo  tempore.  Legislative  and  executive  business  will 
now  be  suspended,  and  the  Senate  will  proceed  to  the  consideration  of 
the  articles  of  impeachment  exhibited  by  the  House  of  Bepresentatives 
against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  President  j>ro  tempore.  The  House  of  Bepresentatives  will  be 
notified  as  usual. 

Messrs.  Lord,  Lynde,  McMahon,  Jenks,  and  Lapham,  of  the  managers 
on  the  part  of  the  House  of  Bepresentatives,  appeared  and  were  con- 
ducted to  the  seats  assigned  them. 

The  respondent  appeared  with  his  counsel,  Mr.  Blair  and  Mr.  Black. 

Mr.  Sherman.  I  move  to  dispense  with  the  reading  of  the  journal  of 
yesterday. 

The  motion  was  agreed  to. 

The  President  |>ro  te^npore.  The  Senate  is  now  ready  to  proceed  with 
the  trial.  The  Senate  will  hear  the  managers  in  the  opening  of  the 
closing  argument. 

Mr.  Manager  Lord.  The  arrangement,  Mr.  President,  is  that  Mr.  Blair 
opens  on  the  part  of  the  defense. 

The  President  pro  tempore.  The  Senate  is  ready,  then,  to  hear  the 
counsel  on  the  part  of  the  accused. 
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Mr.  Black.  JMr.  President,  I  am  sorry  to  annoance  to  you  and  to  the 
court  that  our  colleague,  who  has  the  laboringoar  of  this  case  in  hi» 
hands,  and  upon  whose  presence  more  depends  than  npon  anything  else 
1  know  of,  has  been  taken  so  sick  that  it  is  impossible  for  him  to  be  here 
to-day.  It  is  a  thing  of  the  utmost  import  that  a  counselor  who  is  to 
answer  an  argument  should  hear  it  when  it  is  delivered.  I  onderstand 
that  there  has  been  an  arrangement  made  between  the  gentlemen  wha 
are  to  speak  on  the  other  side  and  Mr.  Blair,  to  which,  so  far  as  I  am 
concerned,  I  give  my  full  assent  upon  certain  conditions,  that  Mr.  Blair 
shall  proceed  with  his  argument  first;  and  we  have  no  objection  that  he 
shall  make  his  opening  and  that  his  address  shall  be  heard  fully  to-day; 
but  we  would  greatly  rather,  and  indeed  we  think  we  have  a  right  ta 
hope,  that  neither  of  the  managers  will  insist  npon  speaking  today  iu 
the  absence  of  Mr.  Carpenter.  I  suppose  Mr.  Blair  will  occupy  a  very 
considerable  portion  if  not  the  whole  of  this  afternoon,  and  there  will 
be  no  considerable  inconvenience  to  anybody  in  saying  that  the  argu- 
ments on  the  other  side  shall  open  to-morrow,  when  we  have  reason  U> 
expect  that  Mr.  Carpenter  will  be  present. 

Mr.  Manager  Loed.  Mr.  President,  we  shall  have  to  leave  the  matter 
with  the  court  in  that  regard.  We  are  prepared  to  go  on,  and  the  man- 
agers are  exceediogly  desirous  to  have  this  case  closed ;  the  House  is 
desirous  to  have  this  case  closed ;  but  sickness  is  a  thing  which  we 
cannot  contend  with,  and  therefore  we  have  to  leave  the  matter  with  the 
Senate. 

Mr.  Blaok.  Are  you  desirous  to  do  your  speaking  in  the  absence  of 
the  gentleman  who  is  to  reply  to  yon  f 

Mr.  Manager  Lord.  No,  sir ;  we  are  not  desirous  to  do  our  speaking  in 
his  absence,  but  we  are  desirous  to  have  this  case  proceed.  I  think  I 
have  said  all  that  fairness  requires  when  1  say  that  we  leave  the  matter 
with  the  court  under  the  statement  of  the  counseL 

Mr.  iNaALLS.  Is  there  any  order  asked  for,  Mr.  President  f 

The  Pbesidenx  pro  tempore.  No  order  is  proposed,  the  Chair  under- 
stands. 

Mr.  Black.  We  ask  for  something  which  will  enable  us  to  feel  confi- 
dent that  after  the  conclusion  of  Mr.  Blair's  speech  there  will  be  an 
adjournment  until  to-morrow  morning. 

The  President  pro  tetnpore.  What  is  the  request  of  the  counsel  f  The 
Chair  did  not  hear. 

Mr.  Black.  For  an  order  that  Mr.  Blair  proceed  now  and  make  his 
argument,  after  which  the  court  shall  adjourn  until  to-morrow  morning, 
at  which  time  the  managers  will  be  heard. 

Mr.  Sherman.  Is  it  in  order  to  say  a  word  on  this  subject  f 

Mr.  Edmunds.  It  is  not  in  order  for  Senators  to  si>eak. 

The  President  pro  tempore.  Debate  is  out  of  order. 

Mr.  Bayard.  Mr.  President 

The  President  pro  tempore.  Debate  is  out  of  order. 

Mr.  Bayard.  I  suggest  that  while  it  is  true  that  the  argument  of 
counsel  will  be  reported,  yet  it  will  not  be  published  until  the  day  after 
it  is  spoken,  and  it  is  on  that  day 

Mr.  Edmunds.  Is  this  in  order  f 

The  President  pro  tempore.  Debate  is  not  in  order. 

Mr.  Anthony.  I  hope  the  Senator  from  Delaware  will  be  allowed  to 
make  a  statement. 

The  President  pro  tempore.  Is  there  objection  to  hearing  a  state- 
ment 1  [Mr.  Sherman  rose.]  The  Senator  from  Ohio  rises  for  some  pur- 
pose.   Is  there  objection  f 
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Mr.  Ingalls.  I  shall  object  unless  the  debate  is  to  be  participated  in 
by  whoever  desires  to  speak. 

Mr.  Sherman.  I  do  not  wish  to  speak.  I  am  willing  to  vote.  All  I 
wish  to  say  is  that  there  are  seventy-two  members  of  the  Senate  who  are 
here  in  great  physical  debility,  and  they  onght  to  be  considered. 

Mr.  Anthony.  I  hope  we  shall  allow  short  suggestions  to  be  made 
by  any  Senators.  They  aid  us  very  much.  I  hope  there  will  be  no 
objection. 

The  Prbsidbnt  pro  tempore.  Is  there  objection  to  the  suggestion  of 
the  Senator  from  Bhode  Island  f 

Mr.  Withers.  I  object. 

The  President  pro  tempore.  Counsel  on  the  part  of  the  accused  de- 
sire that  the  counsel,  Mr.  Blair,  be  permitted  to  open  on  the  part  of  the 
defense  to-day,  and  that  the  Senate  then  a^'ourn  until  to-morrow  with- 
out any  further  argument.    Senators  concurring  will  say  ^^  ay." 

Mr.  Eernan.  I  ask  for  a  division  of  the  question. 

The  President  pro  tempore.  There  is  no  question  but  on  the  propo- 
sition that  there  shall  be  but  one  argument  today. 

Mr.  Kbrnan.  I  withdraw  the  call. 

Mr.  Howe.  What  is  the  motion  f 

The  President  pro  tempore.  The  motion  is  that  the  counsel,  Mr.  Blair, 
be  permitted  to  go  on  to-day,  and  that  when  he  concludes  the  Senate 
adjourn  until  to-morrow  on  account  of  the  sickness  of  his  associate,  Mr. 
Carpenter. 

Mr.  Anthony.  I  ask  as  a  question  of  order  whether,  if  that  order  is 
laid  on  the  table  and  then  the  counsel  go  on,  the  question  of  adjourn- 
ment cannot  be  decided  when  he  is  finished  f 

The  President  pro  tempore.  Certainly. 

Mr.  Anthony.  Then  I  move  to  lay  the  order  on  the  table.  Let  the 
counsel  go  on,  and  we  can  decide  whether  to  adjourn  or  not  when  he  has 
finished. 

The  President  pro  tempore.  It  is  proposed  to  lay  the  order  on  the 
table. 

The  motion  was  agreed  to. 

The  President  pro  tempore.  The  counsel  will  proceed. 

Mr.  Blair.  Mr.  President  and  Senators,  I  appeal  to  the  Senate  in  now 
approaching  the  consideration  of  this  case  for  its  final  determination 
that  the  Senate  may  consider  it  with  the  calmness  and  deliberation  and 
fairness  which  are  appropriate  to  so  solemn  and  important  an  occa- 
sion. I  should  not  deem  it  proper  to  make  even  so  brief  an  appeal  to  the 
Senate,  if  on  a  former  occasion  when  this  subject  was  discussed  I  had  not 
felt  that  the  proprieties  of  the  occasion  had  not  been  observed  by  the 
managers  on  the  part  of  the  House  of  Representatives.  On  that  occa- 
sion I  witnessed  a  scene  in  this  Senate  which,  I  think,  may  be  charac- 
terisced  as  improper,  when  a  manager,  having  the  close  of  the  argument, 
made  an  appeal  to  the  Senate,  pointing  to  the  respondent  here  as  a  rep- 
resentative of  the  abuses  which  had  grown  up  in  the  administration  of 
public  trusts  during  his  career  in  public  life  and  asked  the  Senate  to 
override  the  question  of  jurisdiction  in  order  to  make  that  man  a  vic- 
tim of  the  reaction  of  the  public  mind  against  the  abuses  of  the  day. 

The  object  of  such  an  appeal  when  the  Senate  had  under  considera- 
tion a  question  of  constitutional  law  could  be  no  other  than  to  constrain 
the  decision  of  the  Senate,  then  sitting  as  a  legal  tribunal  to  decide  an 
abstract  question  of  constitutional  law  by  bringing  to  bear  upon  the 
body  the  aroused  popular  feeling  against  great  and  acknowledged  abuses. 
The  appeal  of  the  manager  was  vespondeii  to  by  loud  applause  from  the 
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galleries.  And  the  response  was  certainly  as  proper  as  the  appeal  of 
the  manager ;  and  that  scene,  which  I  think  will  hereafter  be  remem- 
bered with  shame,  was  only  characteristic  of  the  spirit  which  has  been 
evinced  thronghoat  by  the  prosecation. 

The  qaestions  now  to  be  considered  are  parely  qnestions  of  law  aod 
evidence,  and  oaght  to  be  approached,  I  think,  with  deliberation  and 
calmness  and  freed  from  the  passions  of  the  ontside  world  and  of  the 
political  campaign  which  is  in  progress,  and  the  respondent's  counsel 
have  studiously  observed  that  rnle  and  have  endeavored  to  present 
nothing  for  the  consideratioB  of  this  body  bnt  what  arises  on  the  evi- 
dence and  the  law.  ^ 

The  qnestions  are : 

First,  whether  the  order  dismissing  the  impeachment  on  the  ground 
that  more  than  one-third  of  the  Senate  have  voted  against  the  jurisdic- 
tion shall  be  granted ; 

Second,  whether  the  question  of  jurisdiction  be  not  involved  iu  the 
plea  of  "  not  guilty  ^  ordered  by  the  majority  of  the  Senate  to  be  en- 
tered for  the  respondent ; 

Third,  whether  the  facts  alleged  in  the  articles  are  proved ;  and 

Fourth,  whether  the  evidence  established  any  improper  conduct  on 
the  part  of  the  respondent. 

The  two  first  questions  will  be  discussed  by  me  together,  and  after- 
ward the  last  two.  As  there  can  be  no  valid  decision  of  any  question  of 
law  or  fact  by  a  tribunal  which  has  no  power  to  decide  itj  it  follows  of 
necessity  that  the  question  of  the  power  to  give  a  judgment  is  involved 
in  giving  any  valid  judgment,  and  also  that  it  requires  the  same  author- 
ity to  determine  the  question  of  power  which  is  required  to  give  the 
judgment,  because  the  judgment  itself  is  a  formal  and  solemn  assertion 
of  the  power  to  give  it. 

These  are  self-evident  propositions,  and  the  only  difficulty  I  appre- 
hend in  applying  them  here  and  disposing  of  this  case  upon  thereconied 
vote  of  the  Senate,  which  demonstrates  that  the  body  cannot  convict  the 
respondent  by  the  requisite  two-thirds  vote,  arises  ^om  the  attempt  to 
evade  meeting  this  plain  proposition  by  a  dexterous  application  to  this 
special  tribunal  of  the  rule  of  practice  which  prevails  in  courts  of  gen- 
eral jurisdiction  in  regard  to  the  time  and  manner  of  presenting  and  dis- 
posing of  questions  of  jurisdiction.  And  because  in  courts  of  general 
jurisdiction  the  qnestion  of  jurisdiction  must  be  raised  by  plea  in  abate- 
ment, and  when  so  raised  and  acted  upon  by  the  court  by  judgment  on 
that  plea  the  question  is  finally  disposed  of,  it  is  argued  that  this  is 
equally  true  of  the  action  of  this  court  on  the  plea  to  the  jurisdiction 
filed  in  this  case,  and  by  insisting  it  requires  but  a  majority  to  dedde 
the  question  of  the  jurisdiction  at  that  stage  of  the  proceeding,  be- 
cause it  is  only  on  the  final  question  of  conviction  that  a  larger  number 
is  required. 

But  this  reasoning  overlooks  the  well-settled  principle  that  a  different 
rule  prevails  in  courts  of  general  jurisdiction  from  that  which  prevails 
in  eonrts  of  limited  or  special  jurisdiction  in  regard  to  the  time  and 
manner  and  effect  of  making  the  question  of  jurisdiction.  In  courts  of 
limited  and  special  jurisdiction  the  question  of  power  continues  to  the 
end  and  cannot  be  waived.  In  such  tribunals  it  enters  into  and  forms 
a  part  of  and  is  formally  and  solemnly  asserted  in  any  judgment  which 
may  be  given,  and  therefore  it  necessarily  follows,  when  it  is  ascertained 
by  the,  recorded  vot,e  of  the  Senate  that  the  requisite  number  of  tJie 
Senate  to  give  its  judgment  of  conviction  cannot  be  had,  the  proceeding 
ought  to  be  dismissed,  just  as  a  bill  in  equity  is  dismissed  when  it  is 
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ascertaiDed  at  conference  that  the  number  of  judges  reqnired  to  sostain 
jarisdictioQ  to  administer  the  relief  prayed  for  cannot  be  had.  This 
proposition  is  well  settled  by  decisions  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Ehode  Island  vs.  Massachusetts,  12  Peters, 
page  718,  and  by  the  Dred  Scott  case,  19  Howard,  pages  473  and  564. 
Mr.  Justice  Daniel's  decision  in  the  Dred  Scott  case  quotes,  page  473, 
19  Howard,  the  passage  I  now  read  from  the  decisions  in  12  Peters : 

The  qaestion  is  whether  on  the  casehefore  a  conrt  their  action  is  judicial  or  extrajudicial, 
with  or  without  the  authority  of  law  to  render  a  judgment  or  decree  upon  the  rights  of  the 
litiirant  parties. 

A  motion  to  dismiss  a  cause  pending  in  the  courts  of  the  United  States  is  not  analogous 
to  s  plea  to  the  jurisdiction  of  a  court  of  common  law  or  equity  in  England;  there  the  su- 
perior courts  have  a  general  jurisdiction  over  all  persons  within  the  realm  and  all  causes  of 
action  between  them.  It  depends  on  the  subject-matter,  whether  the  jurisdiction  shall  be 
exercised  by  a  conrt  of  law  or  equity ;  but  that  court,  to  which  it  appropriately  belongs,  can 
act  jodiciafly  upon  the  party  and  the  subject  of  the  suit,  unless  it  shall  be  made  apparent 
to  the  conrt  that  the  judicial  determination  of  the  case  has  been  withdrawn  from  the  conrt 
of  g^eneral  jurisdiction  to  an  inferior  and  limited  one.  Ris  a  neeesiary  presumption  that  tlU 
court  of  general  jurisdiction  can  act  upon  the  given  ease  when  nothing  appears  to  the  contrary ; 
kence  has  arisen  the  rule  that  the  party  claiming  an  exemption  from  its  process  must  set  out  the 
reasons  by  a  special  plea  in  abatement^  and  show  that  some  inferior  court  of  law  or  equity  has 
the  exclusive  cognizance  of  the  case;  othentise  the  superior  court  must  proceed  in  virtue  of  its 

general  jurisdvotion, 

•  **•  •  •  •  • 

A  motion  to  dismiss,  therefore,  cannot  be  entertained,  as  it  does  not  and  cannot  disclose  a 
caae  of  exception ;  and  if  a  plea  in  abatement  is  put  tn,  it  must  not  only  make  out  the  exception^ 
but  point  to  the  particular  court  to  which  the  case  bdongs. 

As  there  was  no  such  x>ointing  to  any  particular  court  other  than  this 
to  ^hich  this  case  belonged,  in  the  plea  in  abatement  which  we  filed,  it 
was  no  plea  in  abatement  at  all.  It  lacked  an  indispensable  averment 
to  make  it  a  plea  in  abatement. 

There  are  other  classes  of  cases  where  the  objection  to  the  jurisdiction  is  of  a  different 
nature,  aa  on  a  bill  in  chancery,  that  the  subject-matter  is  cognizable  only  by  the  King  in 
council,  and  not  by  any  judicial  power,  or  that  the  parties  defendant  cannot  be  broueht  be- 
fore any  municipal  conrt,  on  account  of  their  sovereign  character  and  the  nature  of  toe  con- 
troyersy ;  or  in  the  very  common  cases  which  present  the  question  whether  the  cause  properly 
belongs  to  a  conrt  of  law  or  equity.  To  such  cases  a  plea  in  abatement  would  not  be  applicable^ 
because  the  plaintiff  could  not  sue  in  an  inferior  court. 

Hence,  as  the  plaintiff  in  this  case  could  only  sue  in  this  court,  na 
plea  in  abatement  would  be  applicable. 

The  objection  goes  to  a  denial  of  any  jurisdiction  of  a  municipal  court  in  one  class  of 
cases,  and  to  the  jurisdiction  of  any  court  of  equity  or  of  law  in  the  other ;  on  which  last, 
the  court  decides  according  to  their  legal  discretion.    An  objection  to  jurisdiction,  on  the 
grotmd  of  exemption  from  the  process  of  the  court  in  which  the  suit  is  brought,  or  the 
manner  in  which  a  defendant  is  brought  into  it,  is  waived  by  appearance  and  pleading  to 
isane,  but  when  the  objection  goes  to  the  fower  of  the  court  over  the  parties^  or  the  snbject-matter, 
the  defendant  need  not  for  m  cannot  give  the  plaintiff  a  better  writ  or  bill.     Where  no  it^erior  - 
court  can  have  jurisdiction  of  a  ease  in  law  or  equity^  the  ground  of  the  objection  is  not  taJcen  by 
plea  in  abatement,  as  an  exception  of  the  given  ease,  from  the  otherwise  general  jurisdiction  of 
the  court ;  appearance  does  not  cure  the  defect  of  judicial  power,  and  it  may  be  relied  on  by 
plea,  answer,  demurrer,  or  at  the  trial  or  hearing,  unless  it  goes  to  the  manner  of  bringing 
the  defendant  into  court,  which  is  waived  b^  submission  to  toe  process. 

Ajs  a  denial  of  jurisdiction  over  the  snbject-matter  of  a  suit  between  parties  within  the 
realm,  over  which  and  whom  the  court  has  power  to  act,  cannot  be  successful  in  an  English 
conrt  of  general  jurisdiction,  a  motion  like  the  present  could  not  be  sustained  consistently 
with  the  priniAples  of  its  constitution.  But  as  this  court  is  one  of  limited  and  special  original 
jurisdiction — 

And  certainly  the  court  of  impeachment  is  one  of  limited  and  of  spe- 
cial jurisdiction — 

its  action  must  be  confined  to  the  particular  cases,  coctroTeraies,  and  parties  over  which  the 
Constitution  and  laws  have  authorized  it  to  act ;  any  proceeding  without  the  limits  prescribed 
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is  coram  non  judietf  ani  its  action  a  nullitj.    And  whether  the  want  or  ezeeis  of  power  it  oh' 
jected  by  a  party,  sn  is  apparent  to  the  court — 

At  any  stage  of  the  proceedings— 

it  most  snrcease  its  action,  or  proceed  extrajudicially. 

In  tbe  opinion  of  the  conrt  in  the  case  of  Dred  Scott  vs.  Sanford  the 
court  said : 

IBefore  we  spealc  of  the  pleas  in  bar,  it  will  be  proper  to  dispose  of  tbe  questions  wMch 
Lave  arisen  on  the  plea  in  abatement. 

That  plc;^  denies  the  right  of  the  plaintiff  to  sue  in  a  court  of  the  United  States  for  the 
reasons  therein  stated. 

If  the  question  raised  by  it  is  leeally  before  us,  and  the  court  should  be  of  opinion  that 
the  facts  stated  in  it  disqualify  the  plaiutiff  from  becoming  a  citizen  in  the  sense  in  which 
that  word  is  used  in  the  Constitution  of  the  United  States,  then  the  judgment  of  the  circuit 
conrt  is  erroneous  and  must  be  reversed. 

It  is  suggested,  however,  that  this  plea  is  not  before  us,  and  that  as  the  judgment  in  the 
court  below  on  this  plea  was  in  favor  of  the  plaintiff,  he  does  not  seek  to  reverse  it  or  bring 
it  before  the  court  for  revision  by  his  writ  of  error,  and  also  that  the  defendant  waived  this 
defense  bypleading  over,  and  thereby  admitted  the  jurisdiction  of  the  court 

But,  in  making  this  objection,  we  think  the  peculiar  and  limited  jurisdiction  of  courts  of 
the  United  States  nas  not  been  adverted  to.  This  peculiar  and  limited  jurisdiction  has  made 
it  necessary  in  these  courts  to  adopt  different  rules  and  principles  of  pleiading,  so  far  as  juris- 
diction is  concerned,  from  those  which  regulate  courts  of  common  law  in  England  and  in 
the  different  States  of  the  Union  which  have  adopted  the  common-law  rules. 

In  these  last-mentioned  courts,  where  their  character  and  rank  are  analogous  to  that  of  a 
drcuit  cx>urt  of  the  United  States,  in  other  words,  where  they  are  what  the  law  terms  courts 
of  general  jurisdiction,  they  are  presumed  to  have  jurisdiction,  unless  tbe  contrary  appears. 
No  averment  in  the  pleadings  of  the  plaintiff  is  necessary  in  order  to  give  jurisdiction.  If 
the  defendant  objects  to  it  he  must  plead  it  specially,  ana  unless  the- fact  on  which  he  relies 
is  found  to  be  true  by  a  jury,  or  admitted  to  be  true  by  tbe  plaintiff,  the  jurisdiction  cannot 
be  disputed  in  an  appellate  court. 

Now,  it  is  not  necessary  to  inquire  whether  in  courts  of  that  description  a  party  who  pleads 
over  in  bar,  when  a  plea  to  the  jurisdiction  has  been  ruled  against  him,  does  or  does  not 
waive  his  plea ;  nor  whether  upon  a  judgment  in  his  favor  on  the  pleas  in  bar,  and  a  writ  of 
error  brought  by  the  plaintiff,  tno  question  upon  a  plea  in  abatement  would  be  open  for  re- 
vision in  the  appellate  court.  Cases  that  may  have  been  decided  in  such  courts,  or  roles 
that  may  have  been  laid  down  by  common-law  pleaders,  can  have  no  influence  in  the  dednoa 
in  this  court  Because,  under  the  Constitution  and  laws  of  the  United  States,  the  rules 
which  govern  the  pleading^  in  its  courts  in  questions  of  jurisdiction  stand  on  different  prin- 
ciples and  are  regelated  by  different  laws. 

This  difference  arises,  as  we  have  said,  from  the  peculiar  character  of  the  Government  of 
the  United  States.  For  although  it  is  sovereign  and  supreme  in  its  appropriate  sphere  of 
action,  yet  it  does  not  possess  t3l  the  powers  which  usually  belong  to  the  sovereignty  of  a 
nation.  Certain  specined  powers,  enumerated  in  the  Constitution,  have  been  conferred  upon 
it ;  and  neither  the  legislative,  executive,  nor  judicial  department  of  the  Qovemment  can 
lawfully  exercise  any  authority  beyond  tbe  limits  marked  out  by  the  Constitution.  And  in 
regulating  the  judicial  department,  the  cases  in  which  the  courts  of  the  United  States  shall 
have  jurisdiction  are  particularly  and  specifically  enumerated  and  defined ;  and  they  are  not 
authorized  to  take  cognizance  of  any  case  which  does  not  come  within  the  description  therein 
specified.  Hence,  when  a  plaintiff  sues  in  a  court  of  the  United  States,  it  is  necessary  thst 
he  should  show  in  his  pleadings  that  the  suit  he  brings  is  within  the  jurisdiction  of  the  court, 
and  that  he  is  entitled  to  sue  there.  And  if  he  omits  to  do  this,  and  should,  by  any  over- 
sight of  the  circuit  court,  obtain  a  judgment  in  his  favor,  the  judgment  would  be  reversed  in 
tbe  appellate  court  for  want  of  jurisdiction  in  tbe  conrt  below.  The  jurisdiction  would  not 
be  presumed,  as  in  the  case  of  a  common-law  Bnglish  or  State  court,  unless  tbe  contrary  ap- 
peared. But  the  record,  when  it  comes  before  the  appellate  court,  must  show  affirmatiTeiy 
that  the  inferior  court  had  authority,  under  the  Constitution,  to  hear  and  determine  the  case. 
And  if  the  plaintiff  claims  a  right  to  sue  in  a  circuit  court  of  the  United  States,  under  that 

S revision  of  the  Constitution  which  g^res  jurisdiction  in  controversies  between  citizens  of 
ifferent  States,  he  must  distinctly  aver  in  his  pleading  that  they  are  citizens  of  diffsrent 
States ;  and  he  cannot  maintain  his  suit  without  showing  that  fact  in  the  pleaJIngs. 

This  point  was  decided  in  the  case  of  Bingham  vs.  Cabot,  (in  3  Dallas,  36^,)  and  ever 
since  adhered  to  bv  the  court.  And  in  Jackson  vs.  Ashton,  (8  Peters,  14^5,)  it  was  held  that 
the  objection  to  wnich  it  was  open  could  not  be  waived  by  the  opposite  party,  because  con- 
sent of  parties  could  not  give  jurisdiction. 

It  is  needless  to  accumulate  cases  on  this  subject  Those  already  referred  to  and  tbe  cases 
of  Capron  vs.  Van  Noorden  (in  2  Cranch,  126)  and  Montalet  vs.  Murray  (4  Cranch,  46)  are 
sufficient  to  show  the  rule  of  which  we  have  spoken.    The  case  ot  Capron  vs.  Van  Noorden 
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strikiDc^ly  illustrates  the  difference  between  a  common-law  conrt  and  a  court  of  the  United 
States. 

Mr.  Jastice  Cartis  delivered  a  dissentioir  opinion  from  the  conrt  in  that 
case,  bnt  concurred  with  the  court  in  holding  that  when  a  party  pleaded 
over  after  his  plea  to  the  jurisdiction  had  been  overruled  by  a  conrt  of 
limited  jurisdiction  the  question  of  jurisdiction  was  not  waived.  I  will 
read  a  few  passages  from  his  opinion  to  show  the  conrt  his  views  on  this 
I>oint: 

Thepart  of  the  judicial  power  of  the  United  States  conferred  by  Congress  on  the  drcnit  courts 
hein^  limited  to  certain  aescribed  cases  and  controversies,  the  question  whether  a  particular 
case  is  within  the  cognizance  of  a  circuit  court  may  be  raised  by  a  plea  to  the  jurisdiction  of 
itach  court*    When  that  (question  has  been  raised  the  circuit  court  must,  in  the  first  instance, 
pass  upon  and  determine  it. 

When  the  plea  was  adjudged  insufficient,  the  defendant  was  obliged  to  answer  orer.  He 
held  no  altematlTe.  He  could  not  stop  the  further  progress  of  the  case  in  the  circuit  court  by 
a  writ  of  error,  on  which  the  sufficiency  of  his  plea  to  the  jurisdiction  could  be  tried  in  this 
court,  because  the  judgment  on  that  plea  was  not  final,  and  no  writ  of  error  would  lie.  He 
was  forced  to  plead  to  the  merits.  It  cannot  be  true,  then,  that  he  waived  the  benefit  of  his 
plea  to  the  jurisdiction  by  answering  over.  Waiver  includes  consent.  Here  there  was  no 
consent. 

But  little  comment  on  these  cases  is  necessary.  They  show  that  from 
the  very  nature  of  such  tribunals  as  this  is  there  can  be  no  waiver  of 
jurisdiction,  even  when  the  party  himself  pleads  over  to  the  merits  after 
judgment  against  him  on  the  plea  to  the  jurisdiction.  A  fortiori  there 
can  be  no  waiver  where  a  party  as  in  this  case  elects  to  stand  by  his  plea 
to  the  jurisdiction  and  to  make  no  plea  to  the  merits  but  to  ask  for  judg- 
ment of  dismissal  on  the  vote  of  the  Senate^  whereby  it  appeared  that 
there  conld  be  no  judgment  of  conviction  against  him  for  the  reason  that 
two-thirds  of  the  body  did  not  concur  in  holding  that  there  was  power 
to  give  it,  and  when  the  so-called  plea  to  the  merits  was  not  the  act  of 
the  respondent  but  of  the  majority  of  the  Senate  itself. 

It  will  be  ftirther  seen  by  the  case  Arom  12  Peters  that  although  the 
respondent's  plea  is  a  plea  to  the  jurisdiction  it  is  not  a  plea  in  abate- 
ment. Sach  a  plea  must  undertake  to  show  that  some  other  court  of 
law  or  equity  has  cognizance  of  the  case.  That  averment  is  indispen- 
sable to  make  a  plea  in  abatement.  This  is  entirely  wanting  in  the  plea 
tiled  herein,  which  is  in  effect  a  denial  of  the  jurisdiction  of  any  court. 
To  such  cases,  says  the  Supreme  Court  in  12  Peters,  in  the  opinion  just 
read,  a  plea  in  abatement  would  not  be  at  all  applicable.  The  plea  is 
therefore  no  plea  in  abatement,  but  a  plea  in  bar,  which  cannot  be  over- 
ruled save  by  a  two-thirds  vote,  because  as  the  respondent  elected  to 
stand  by  this  plea  conviction  followed  on  its  being  overruled.  The  failure 
on  the  part  of  the  managers  to  ask  for  judgment  is  a  clear  recognition  of 
the  principle  we  here  now  contend  for.  But  if  the  majority  can  assume 
that  the  majority  vote  only  is  required  to  defeat  a  special  defense,  and 
that  they  can  themselves  put  the  respondent  on  another  defense,  which 
will  exclude  that  upon  which  he  has  elected  to  stand,  it  is  manifest  that 
the  provisions  of  the  Constitution  requiring  the  concurrence  of  two- 
thirds  of  the  Senate  to  convict  may  be  rendered  absolutely  nugatory. 
An  issue  can  be  made  in  any  case  upon  which  any  one  can  be  convicted 
by  the  required  vote  if  the  majority  be  determined,  resolves  to  make  the 
issues,  and  can  overrule  the  defenses  seriatim  without  being  obliged  to 
proceed  to  final  judgment  on  them. 

The  managers  hold  that  a  majority  can  decide  against  this  or  any 
other  plea,  and  that  it  is  competent  for  them  on  motion  to  procure  an 
order  of  the  Senate  that  on  respondent's  failure  to  answer  as  directed 
an  order  can  be  made  entering  a  plea  for  us.  It  is  true  that  when  the 
motion  for  such  an  order  was  made  by  the  managers,  Hon.  Mr.  Lynde 
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said  that  be  did  so  to  cut  off  any  farther  dilatory  pleas  or  aoy  demurrer, 
whick  be  said  be  had  understood  was  to  be  filed  to  these  articles  of  im- 
peaohment.  He  said  there  was  no  precedent  for  the  allowance  of  such 
pleadings  in  cases  of  impeachment,  and  held  that  all  objections  could 
be  taken,  under  the  plea  of  not  guilty,  whether  of  law  or  of  fact  Hence, 
when  the  Senate  ordered  the  plea  of  not  guilty  to  be  entered,  it  woald 
be  implied  that  every  defense,  whether  of  law  or  of  fact,  could  be  made 
under  that  plea.  The  inference  would  be  that  the  Senators  who  voted 
against  the  Jurisdiction  could  vote  in  the  negative  on  that  plea. 

If  this  view  of  the  subject  was  accepted  by  the  majority,  as  it  is 
known  not  to  be,  it  would  not  be  by  the  minority,  and  hence  the  effect 
has  been  and  will  continue  to  the  end  to  be  most  prejudicial  to  the  le- 
spondent.  It  has  operated  unfairly,  because  a  portion  of  the  Senate 
has  refused  to  participate  in  the  intermediate  proceedings,  and  all  qaes- 
tion  upon  the  admissibility  of  testimony  has  been  decided  without  their 
votes*,  and  a  still  larger  number  of  them  will  refuse  to  participate  on  the 
final  vote  upon  the  issue  framed  by  the  majority  of  the  Senate,  holding 
that  by  the  vote  already  given  the  Senate  has  recognized  its  incompetency 
to  convict  the  respondent,  however  the  questions  may  be  shaped  by  the 
majority. 

When  the  Senate  failed  to  convict  by  the  required  two  thirds  vote 
upon  the  issue  presented  by  special  plea  in  bar  of  the  respondent  (for 
that  is  the  nature  of  the  plea  as  shown  by  the  authorities)  they  held 
that  there  could  be  no  conviction  upon  any  other  issue  in  the  case  which 
the  majority  of  the  Senate  might  frame  and  order  to  be  voted  upon. 
Hence  the  trial  is  essentially  one  conducted  by  the  majority  of  the  Sen- 
ate, and  it  remains  to  be  seen  whether  the  constitutional  requirement 
of  the  concurrence  of  two-thirds  for  conviction  cau  be  secured  by  a  re- 
fusal of  the  majority  to  enter  the  judgment  of  dismissal  required  by 
that  failure  demanded,  and  proceeding  to  frame  an  issue  for  respondent 
which  excludes  his  defense.  If  the  respondent  can  be  convicted  by 
eliminating  his  defense  in  this  manner,  Blount  might  certainly  have 
been  convicted  by  similar  action  as  that  which  it  is  now  proposed  the 
msgority  shall  take,  and  I  do  not  see  why  more  than  a  majority  sbonld 
be  required  in  any  case. 

The  proceeding  is  illegal  and  unjust.  This  is  certainly  an  attempt  to 
put  in  practice  an  extraordinary  piece  of  ingenuity  to  coerce  a  portion 
of  the  Senate  to  vote  for  conviction  in  a  case  upon  which  they  have 
already  voted  they  had  no  power  to  act  at  all.  When  by  a  recorded 
vote  it  is  demonstrated  that  the  two- thirds  required  to  pronounce  jndg- 
ment  of  conviction  cannot  be  had,  because  more  than  a  third  of  the 
Senate  hold  that  they  have  not  the  power  to  try  the  accused,  the 
prosecution  can  be  continued  only  upon  the  unreasonable  expectation 
that  the  Senators  mean  to  stultify  themselves  and  vote  for  conviction 
when  they  have  voted  that  they  had  no  power  to  maintain  the  jurisdic- 
tion of  the  cause.  These,  I  say,  are  circumstances  utterly  inexplicable, 
and  show  to  the  country  the  extitiordinary  character  of  this  proceeding. 

Mr.  KoBBBTSON.  The  language  of  the  counsel  strikes  very  hard  in 
reference  to  Senators  when  he  uses  the  word  **  stultify''  in  regard  to 
their  action. 

Mr.  Blaib.  I  beg  the  Senator's  pardon.  He  is  entirely  mistaken  io 
supposing  that  I  made  any  reflection  upon  Senators. 

Mr.  CoNKLiNG.  The  counsel  said  unless  it  was  expected  that  they 
would  by  so  doing  stultify  themselves.  It  was  a  mere  supposition;  a 
mere  hypothesis. 

Mr.  Blaib.  I  beg  to  state  again  that  the  Senate  may  understand  ex* 
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aetl  J  the  view  I  take  of  that  matter.  I  said  the  persistence  of  this  pros- 
ecatioQ  on  the  part  of  the  managers,  after  this  vote,  seemed  extraordi- 
nary to  me  because  it  conld  be  fonnded  in  no  other  theory  than  the  ex- 
pectation that  Senators,  who  had  by  their  solemn  vote  declared  they  had 
no  power,  would  stultify  themselves  by  assuming  to  have  power  and  to 
pasa  a  verdict  in  the  case. 

I  shall  say  a  few  words,  and  a  few  words  only,  in  snpport  of  the  plea 
upon  which  we  ask  that  this  case  be  now  dismissed ;  because,  after  the 
very  able  and  exhaustive  arguments  which  are  to  be  found  on  the  ques- 
tion of  jurisdiction  which  it  involves  in  the  opinions  of  the  Senators' 
already  published,  it  would  be  certainly  a  work  of  supererogation  for 
me  to  attempt  to  add  anything  to  the  argument  on  the  part  of  the  re- 
8XH>ndent.  But  there  is  an  opinion  published  among  them  which,  froo^ 
the  high  character  of  the  gentleman  who  gave  it  as  a  lawyer,  his  rep- 
atation  as  a  statesman,  and  the  position  he  holds  in  the  country,  induces 
me  to  add  a  few  remarks  upon  the  positions  which  he  has  taken,  and 
more  particularly  because  he  misapprehends  the  ground  taken  by  the 
accased.    1  refer  to  Senator  Thurman.    His  inquiries  are : 

First.  What  was  tbe  legal  signification  of  the  technical  term  ''impeachment**  when  the 
Constitation  was  adopted  7 

Second.  Is  that  legal  signification  limited  or  modified  bj  anything  fonnd  in  tM)  Constita- 
tion t 

He  finds  that  the  term  impeachment  in  the  Constitution  has  the  com- 
mon-law meaning,  and  that  the  Constitution  limits  the  proceeding  in 
certain  particulars.    The  second  limitation  which  he  gives  is  that — 

la  England  all  the  Queen's  subjects  are  impeachable.  In  the  United  States  Blonnt's  case 
seems  to  nold  that  impeachment  is  confined  to  treason,  bribery,  or  other  high  crimes  and  mis- 
demeaoors  of  ciTiJ  officers,  (the  President  and  Vie^Presideni  ioeladed,)  leaving  military 
and  nanrai  ofiicers  to  be  dealt  with  by  martial  law. 

He  says  on  page  3 : 

Bat  it  has  been  earnestly  contended  that  it  makes  another  and  sweeping  change,  namely, 
that  it  confines  impeachment  to  oases  where  the  accased  is  in  the  office  wUoh  he  has  abased 
at  the  tiaie  of  his  impeachment,  conviction,  and  sentence ;  and  that,  conseqnentiy,  if  at  any 
time  before  sentence  he  resign,  the  jurisdiction  of  the  Senate  is  at  an  end  and  no  ju'igment 
can  be  pronounced  against  him. 

That  is  an  entire  misapprehension  of  the  ground  taken  by  the  respond- 
ent. The  respondent,  it  is  true,  contends  that  impeachment  lies  only 
against  those  holding  civil  office;  bat  he  does  not  contend  that  resigna- 
tion after  impeachment  would  defeat  jurisdiction  any  more  than  a  sur- 
render of  property  after  action  brought  would  defeat  an  action  of  eject- 
ment,  and  insists  that  impeachment  could  not  be  tried  after  resignation 
or  eviction  from  office  any  more  than  ejectment  after  the  surrendering 
of  the  possession  of  the  property.  In  both  cases  the  object  of  the  action 
is  the  eviction  of  the  parties  against  whom  they  are  brought,  and  the 
jnclgment  would  depend  upon  the  possession  of  the  defendant  when  the 
actions  were  brought,  to  which  time  the  judgment  relates.  The  Senator 
assames  that,  in  saying  the  House  shall  have  the  sole  power  of  impeach- 
ment and  the  Senate  the  sole  power  to  try  by  impeachment,  the  Consti- 
tntion  confers  the  unlimited  power  of  impeachment  exercised  by  the 
houses  of  the  British  Parliament,  and  that  this  power  is  limited  only 
by  the  other  provisions  of  the  Constitution.  It  might  be  argued  with 
eqnal  reason  that,  because  the  executive  power  is  vested  in  the  Presi- 
dent and  the  judicial  power  in  one  Supreme  Court,  &c.,  the  President 
and  judiciary  have  the  unlimited  power  of  the  executive  and  courts 
of  England  unless,  limited  by  subsequent  provisions ;  whereas  the  set- 
tled construction  of  the  Constitution  by  all  parties  has  been  that  these 
clauses  only  designate  the  officers  who  are  to  execute  such  executive 
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and  judicial  fuuctions  as  the  GoDstitntioQ  expressly  or  by  necessary  ini- 
plicatioQ  grants.  So  that  by  parity  of  reason  the  clauses  relating  to  the 
impeachment  by  the  House  of  Representatives  and  trial  by  the  Senate 
mean  only  that  these  bodies  shall  impeach  in  the  cases  provided  for  in 
that  instrument. 

It  is  the  first  time  in  the  history  of  the  Government  that  power  bas 
been  claimed  because  ^'  it  is  not  pretended  that  any  provision  of  the 
Constitution  explicitly  denies  "  it.  That  is  a  most  extraordinary  posi- 
tion to  take  at  this  time  in  the  history  of  our  Government.  That  the 
Constitution  does  not  authorize  the  impeachment  of  any  bat  civil  offi- 
cers or  those  who  have  been  civil  officers  the  Senator  says  was  thejodg- 
ment  in  the  Blount  case ;  but  this  decision  could  only  have  been  reached 
by  overruling  the  theory  upon  which  his  opinion  rests,  for  the  contest 
in  that  case,  as  in  this,  was  whether  the  Constitution  granted  the  whole 
common-law  power  of  impeachment  or  granted  only  the  power  to  im- 
I>each  given  in  the  fourth  section  of  the  second  article.  It  was  not  pre- 
tended in  the  argument  of  that  case  that  the  fourth  section  of  the  sec- 
ond article  was  a  limitation  upon  the  general  grant  of  power.  It  was 
contended  by  the  advocates  of  unlimited  power  that  the  only  meaning 
of  this  section  was  that  the  officers  named  therein  mnat  be  removed  frm 
office  on  impeachment^  while  the  advocates  of  limited  power  contended 
that  this  section  itself  enumerated  all  the  ca^es  which  the  Honse  oonld 
present  or  the  Senate  try.  The  Senate  adopted  the  latter  view  of  the 
subject.    The  Senator  says  that — 

The  Senate  in  that  case,  whether  correctly  or  not  it  is  nnnecessarj  now  to  decide,  seems 
to  have  considered  the  section  as  an  ennmeration  of  the  caoses  for  which  an  impeachimnt 
will  lie  and  of  the  persons  who  commit  the  impeachable  offense. 

As  the  Senator  has  admitted  that  this  clause  of  thisCoustitationof 
itself  gives  yo  power  to  the  House  to  impeach  or  the  Senate  to  try  Gen- 
eral Belknap,  he  has  to  fall  back  on  the  power  of  the  general  grant 
which  he  admits  the  decision  in  Blount's  case  repudiates.  If  there  had 
been  any  such  general  grant  of  power  the  decision  in  Blount's  must  have 
been  different,  because  it  was  not  pretended  in  the  argument  of  that  case 
that  the  fourth  section  of  the  second  article  was  or  could  be  construed 
as  a  limitation  upon  the  general  power.  That  is  manifestly  either  itself 
the  grant  of  the  power  to  impeach,  and  if  so  necessarily  the  exdnsive 
enumeration  of  the  cases  in  which  impeachment  would  lie,  or  it  is  sim- 
ply, as  contended  in  Blount's  case,  a  requirement  that  the  class  of  offi- 
cers named  in  it  shall  be  removed  from  office  on  impeachment.  The 
Senator  then  argued  that  the  clauseasconstruedinBlount'scasedoesnot 
limit  the  time  but  only  the  persons,  and  is  similar  to  sections  5501  to  5504 
of  the  Revised  Statutes.  The  difference,  however,  between  these  sections 
of  the  statute  law  and  the  fourth  section  of  the  second  article  is  that 
the  requirement  of  removal  in  the  latter  forms  part  of  the  description 
of  the  persons  to  whom  it  is  applicable.  It  says  distinctly  that  the  per- 
sons supject  to  impeachment  are  those  who  can  be  removed,  for  it  says 
that  they  shall  be  removed  on  impeachment.  It  is  mandatory.  This 
being  the  interpretation  of  8tory  and  the  practice  heretofore,  it  ought 
not  to  be  disturbed  unless  palpably  wrong.' 

Now,  I  proceed  to  consider  the  articles  upon  which  this  trial  is  to 
proceed.  These  are  five  in  number.  I  ask  the  especial  attention  of 
the  court  to  the  point  I  am  going  to  roak£  on  these  articles,  because  the 
question  here  is  not  whether  General  Belknap  has  committed  some 
great  offense,  has  committed  some  immorality,  or  has  demeaned  himself 
in  some  general  way  irai)roperly  in  office ;  but  the  question  for  yonr 
consideration  here  now  is  whether  he  has  committed  the  irregularities 
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and  the  crimes  which  are  described  in  these  five  articles.    What  are 
those  articles  f 

The  first  article  charges  that,  Belknap  having  promised  the  appoint- 
ment of  post-trader  to  Marsh  and  Marsh  having  entered  into  a  contract 
with  Evans,  Belknap  appointed  Evans,  corruptly  received  certain  sums  . 
of  money  from  said  Marsh  in  consfderation  of  said  appointment,  and 
did  receive  from  Marsh  like  sums  in  consideration  of  his  ])ermitting 
Evans  to  continne  to  hold  the  same.  Consider  that  charge.  It  charges 
that  Belknap  promised  the  appointment  of  trader  to  Marsh  ;  that  Marsh 
entered  into  a  contract  with  Evans  in  regard  to  it ;  and  that  Belknap 
appointed  Evans  upon  a  corrupt  bargain  that  he  should  receive  certain 
sums  of  money ;  and  that  he  continued  him  in  office  that  he  might  re- 
ceive those  sums  of  money.  You  will  observe  that  this  is  not  charged 
in  the  technical  language  of  the  law  as  bribery.  The  Judiciary  Com- 
mittee, by  which  this  article  was  framed,  did  not  see  their  way  clear  to 
make  that  charge.  The  evidence  did  not,  in  their  judgment,  warrant 
them  in  charging  General  Belknap  with  having  received  a  bribe ;  yet 
by  circarolocntion  they  have  made  a  charge  which  no  sensible  man  can 
distinguish  from  that  charge.  If  it  is  not  a  charge  of  bribery,  it  is  not  a 
charge  of  anything. 

Yon  will  observe  that  the  learned  manager  who  opened  this  case  did 
not  analyze  the  articles  or  attempt  to  explain  how  the  evidence  which 
he  proposed  to  introduce  would  substantiate  the  charges  made  in  the 
articles  against  the  defendant.  Not  one  of  the  managers  has  under- 
taken to  analyze  the  charges  and  show  what  they  are ;  but  I  say  that 
no  rational  mind  can  make  anything  else  of  them  than  a  charge  of 
bribery.  I  want  the  managers  when  they  come  to  speak  to  tell  the  Sen- 
ate what  they  mean  by  these  charges.  I  should  like  now  to  know  whether 
the  leading  manager  will  rise  in  his  place  and  tell  whether  he  under- 
takes to  charge  bribery  or  not.  There  is  no  response.  You  will  have 
to  inquire  for  yourselves.  The  prosecution  will  not  tell  us  whether  they 
mean  to  charge  bribery  or  not ;  but  I  say  that  no  other  construction  can 
be  put  upon  the  charges.  The  charges  are  all  identical  in  purport  and 
legal  intent  with  the  first.  I  have  analyzed  them  carefully,  I  have  paid 
a  great  deal  of  attention  and  spent  a  good  deal  of  time  in  drawing  the 
page  and  a  half,  two  lines  apart,  that  I  have  written  here  in  analyzing 
these  charges.  I  am  giving  the  Senate  the  benefit  of  my  analysis  in 
pimple  language,  and  will  state  the  purport  of  each  one  of  these  charges. 
The  first  I  have  given. 

The  second  article  charges  that  Belknap  received  (1,500  from  Marsh 
in  consideration  that  he  would  continue  to  permit  Evans  to  hold  the  ap- 
pointment; that  is,  in  consideration  that  he  would  continue  to  permit 
him  to  hold  this  appointment  he  received  (1,500;  that  is,  he  received 
the  money  in  consideration  of  the  continuance  of  the  man  in  office.  Ar- 
ticle 3  charges  that  Evans  to  procure  the  appointment  agreed  to  pay 
Marsh,  and  did  pay  him,  and  that  Marsh  paid  Belknap  one-half;  that 
Belknap  knew  these  facts  and  yet  continued  Evans  in  office  for  the  pur- 
pose of  getting  the  money  from  Marsh. 

New  ^raseology  is  used,  but  it  is  only  the  same  thing  stated  in  a 
variety  of  ways.  Article  4  charges  that  he  received  the  money  in  con- 
sideralion  of  the  appointment  and  gives  fifteen  specifications  of  dates 
Mid  sums.  Article  5  charges  {hat  Belknap  continued  Evans  in  office  in 
order  that  he  might  receive  the  money.  These  articles,  I  repeat,  all 
charge  bribery.  This  cannot  be  controverted,  and  there  can  be  no  rea- 
son for  not  making  the  charge  distinctly  and  squarely  and  not  by  cir- 
cumlocution but  a  consciousness  that  the  evidence  does  not  substantiate 
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it.  It  is  a  confession,  by  the  frame- work  of  the  articles  themselves^ 
that  the  gross  fact  which  they  mean  bat  do  not  assert  cannot  be  sab- 
stantiated. 

Having  considered  the  purport  of  these  charges,  let  ns  consider  the 
proof  in  support  of  them ;  and  for  the  purpose  of  showing  yoa  how  en- 
tirely the  case  fails  I  shall  take  the  proof  in  its  strongest  light  agaiost  the 
accused.  I  will  therefore  assume  for  the  purposes  of  this  branch  of  the 
argument  that  the  defendant  knew  the  money  he  received  from  Marsh 
was  derived  from  Evans ;  that  it  was  proved  that  Marsh  remitted  and 
that  Belknap  received  all  the  money  charged  to  be  remitted  and  received 
in  the  several  articles ;  that  the  defendant  knew  that  the  money  was 
received  by  Marsh  from  Evans ;  that  it  was  a  very  great  impropriety  for 
him  to  receive  the  money,  and  that  he  was  conscious  of  that  impropriety. 
This  is  certainly  all  that  any  candid  man  will  claim  to  be  proved  by  the 
prosecution. 

If  the  prqpf  stopped  here  it  might  be  argued  that  the  receipt  of  the 
money  implied  that  the  appointment  of  Evans  had  been  made  in  con- 
sideration of  it,  and  that  he  was  retained  in  office  in  order  that  be  might 
continue  these  payments ;  but  the  testimony  doos  not  stop  here.  It  does 
not  stop  with  the  proof  of  the  appointment  and  of  the  making  and  re- 
ceipt of  the  remittances.  The  witness  who  proves  the  remittances  di- 
rectly and  positively  disproves  the  fact  sought  to  be  i^fetred  from  the 
appointment  and  subsequent  remittances,  and  proves  that  the  remit* 
tances  were  not  made  in  consideration  of  the  appointment  or  of  the 
continuance  of  the  party  in  office,  by  showing  that  the  appointment  was 
given  on  an  entirely  different  consideration  and  that  no  suggestion  was 
ever  made  at  the  time  of  the  appointment  or  subsequentty  that  any  pecu- 
niary consideration  should  be  given  for  it ;  that  the  division  of  the  bonas 
which  he  subsequently  made  was  the  suggestion  of  his  own  mind  and 
wholly  voluntary,  and  that  the  moneys  were  in  fact  presents  which  he 
felt  entirely  at  lioerty  to  make  or  to  withhold ;  that  the  appointment 
was  not  made  npon  any  promise  or  understanding  that  such  paymeuU 
should  be  made,  nor  were  they  subsequently  m£^  to  procore  the  con- 
tinuance of  Evans  in  office.  Thus  affirmatively  and  directly  the  wit- 
ness upon  whom  the  case  of  the  prosecution  rests,  in  the  most  positive 
and  emphatic  language  which  the  English  affords,  denies  the  whole  in- 
ference which  is  sought  to  be  made  against  the  respondent.  I  mast 
trouble  the  Senate  at  this  point  to  read  the  testimony  of  this  witness 
on  this  subject  on  page  178  of  the  Record : 

Mr.  Carpenter.  (To  the  witness.)  Was  there  any  agreement  on  yonr  part  te  pay  Mr. 
Belknap  any  money  in  consideration  that  he  would  appoint  you  post-trader  at  Fort  Sill  ^-^ 
Annwer.  There  was  not. 

Q.  (By  Mr.  Carpenter.  At  any  timet— A.  At  any  time. 

Q.  Was  there  ever  any  ag^reement  between  yon  and  Mr.  Belknap  that  yon  should  paybim 
any  pecuniary  consideration  for  or  in  consideration  of  his  appointing  Mr.  JSvans  poit*Ui^^ 
at  Fort  SiU  t— A.  There  was  not 

Q.  Was  there  ever  any  amement  between  you  and  Mr.  Belknap  that  yon  would  pay  bim 
any  money  or  other  valuable  consideration  in  consideration  of  his  continuing  Mr.  Evans  as 
post-trader  at  Fort  Sill  t— A.  Never. 

Q.  So  far  as  you  know,  was  not  the  only  inducement  leading  to  that  appointment  the  kind- 
ness which  you  and  your  wife  had  shown  to  Mrs.  Belknap  at  your  house  f — A*  That  cer- 
tainly had  a  g^reat  deal  to  do  with  it,  I  presume. 

Q.  Did  you  make  or  claim  to  have  any  bill  against  him  for  anything  done  for  Mrs.  Bel- 
knap ? — A.  No,  sir. 

Q.  Your  treatment  of  her  was  entirely  gratuitous  f — A.  Yes,  sir. 

Q.  But  of  course  led  to  a  feeling  of  mendship  between  the  families  ? — A.  Tes,  air. 

Q.  You  say  that  the  friendship  which  arose  from  the  fact  that  Mrs.  Belknap  had  been  sick 
at  your  house,  and  been  kindly  treated,  had  a  great  deal  to  do  with  that  appointment; 
was  there,  apart  from  that  friendly  feeling,  any  consideration  moving  from  you  to  Beikfaap- 
to  procure  that  appointment  7 — A.  None. 
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Mr.  Mitchell.  I  send  a  qaestion  to  be  put  to  the  witness. 

The  Presidkn T  pro  tempore.  The  question  put  bj  the  Senator  from  Oregon  will  bQ  read. 
The  Chief  Clerk  read  as  follows  : 

Q.  Why  did  jou  send  to  W.  W.  Belknap,  Secretary  of  War,  the  one-half  of  the  varions 
sums  of  DQonej  received  by  you  from  Evans  at  Fort  Sill  t 

•  •  •  m  #  »  • 

The  WmiBSS.  Simply  because  I  felt  like  doing  it  It  gave  me  pleasure  to  do  it.  I  sent 
him  the  money  as  a  present  always  gratuitously.    That  is  the  only  reason  I  had. 

•  •  •  •  •  '•  • 

Mr.  JiOGAN.  I  desire  to  propound  a  question,  which  I  send  up  in  writing 

The  Fresidv.st  pro  tempore.  The  question  of  the  Senator  from  Illinois  will  bo  read. 

The  Chief  Clerk  read  as  follows : 

Q.  Prior  to  the  sending  of  the  first  money,  had  yon  said  anything  to  any  person  or  had 
any  person  ever  said  anything  to  you  on  the  subject  of  sending  money  to  Oeneral  Belknap ; 
if  so,  who  was  it  7 

•  •  «  «  •  •  • 

The  Witness.  I  had  a  conversation  with  the  present  Mrs.  Belknap  on  the  night  of  the 
funeral  in  Washington.         ^ 

Mr.  Manager  Lapham.  That  was  after  the  first  money  was  sent. 

Mr.  Manager  McMahon.  The  question  calls  for  conversation  before  anv  money  was  sent. 

The  Witness.  That  was  before  I  had  sent  any  money  to  him.  I  had  sent  a  remittance 
to  her. 

•  •  #  •  •  •  • 

Mr.  Logan.  Before  the  point  is  submitted  I  will  state  that  the  first  question  I  propounded 
was  not  objected  to  by  the  Senate.  The  last  one  was  objected  to.  I  deeir^  to  have  that  first 
question  fully  understood,  and  I  ask  the  Clerk  to  read  k  again  to  the  witaeM  and  have  it 
answered  before  we  proceed  to  another  question. 

The  President  pro  tempore.  The  interrogatory  propounded  by  the  Senator  from  Illinois 
will  be  rMid. 

The  Chief  Clerk  read  as  fbllowt : 

Q.  Prior  to  the  sending  of  the  first  rooaey  had  yoa  ever  said  anything  to  any  person  or 
had  any  person  ever  said  anything  to  yon  on  the  subject  of  sending  money  to  Oeneral  Bel- 
knap ;  and,  if  so,  who  was  it7~A.  No  one  that  I' remember.  No  raer  ekeept  what  I  have 
already  stated,  the  conversatioQ  with  Mrs.  Bower. 

•  •  •  •  •  •  • 

Mr.  Morton.  I  sabmit  the  following  interrogatory :    . 

Q.  Did  General  Belknap  perscitoally  or  through  any  person  or  by  letter  ever  inquire  of  you 
why  this  money  was  sent,  and  did  you  in  any  way  ever  assign  a  reason  to  him  for  it  t — A. 
Never  to  my  best  recollection. 

Mr.  CoNKLiNO.  I  propose  a  question  which  may  have  been  answered  in  substance,  but  I 
should  like  to  have  an  answer  to  it : 

Q.  Was  your  intention  to  send  money  to  Oeneral  Belknap  and  your  act  In  sending  it  in 
consequence  of  any  communication  between  you  and  General  Belknap  t  And,  if  there  was 
any  such  communication,  state  it. — ^A.  No,  sir ;  there  was  not. 

•  •  •  •  •  •  • 

Mr.  Logan.  I  desire  to  ask  a  question,  which  I  send  to  the  Chair. 

The  President  pro  tempore.  The  question  propounded  by  the  Senator  from  Illinos  will 
be  read. 

The  Chief  Clerk  read  as  follows : 

Q.  From  the  conversation  with  the  present  Mrs.  Belknap,  mentioned  by  vou  in  your  an- 
swer to  my  former  interrogatory,  you  spoke  of  an  understanding  with  the  former  Mrs.  Bel- 
knap, now  deceased.    Please  state  what  that  understanding  wa*^* 

•  •  •  •  •  ■•     •  » 

The  Witness.  I  think  not. 

Mr.  CoNKLiNO.  What  does  the  witness  mean  when  he  says  he  thinks  not? 

The  Witness.  I  do  not  think  I  stated  that  I  had  an  understanding  with  Mrs.  Belknap. 

Q.  (By  Mr.  Carpenter.)  As  I  understand,  the  irst  money  that  you  sent  was  sent  to 
the  former  Mrs.  Belknap,  now  deceased  f — A.  Yes,  sir. 

Q.  And  that  was  sent  without  any  arrangement  between  yon  and  anybody  ? — A.  Yes, 
sir. 

Q-  A  clean,  clear  present  f— A.  Yes,  sir. 
'       •  •  •  #  •  »  • 

Mr.  Morton.  I  propose  the  following  question  : 

Q.  How  often  after  the  first  money  was  sent  to  Belknap  and  before  yonr  examination 
before  the  committee  of  the  House  did  you  meet  General  Belknap,  and  was  the  money  ever 
referred  to  in  conversation  at  any  of  these  interviews  f — A.  For  the  first  two  or  three  years, 
I  saw  him  perhaps  two  or  three  times  a  year.  The  first  money  I  sent  General  Belknap 
most  have  oeen  in  the  spring  of  1S7  L    I  suppose  probably  through  that  year  and  lb7*2  and 
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1873  I  met  him  two  or  three  times  a  year ;  but  I  have  no  recollection  of  the  money  harin; 
been  referred  to  in  any  conversation  between  us. 

By  Mr.  Manager  McMauon  : 

«  •  «  »  #  '      •  * 

Q.  What  is  your  best  recollection  as  to  whether  you  did  or  did  not  have  a  conversation 
with  him  personally,  while  you  were  here  attending  the  funeral  of  his  second  wife  7— A.  I 
can  only  state  that  I  have  a  very  indistinct  impression  about  it  I  have  sometimes  thon^ht 
that  I  said  something  to  General  Belknap  on  the  night  of  the  funeral,  but  I  sometimes  think 
I  did  not,  and  that  the  only  conversation  I  bad  was  with  Mrs.  Bower. 

By  Mr.  Carpenter  : 

Q.  Is  there  any  way  in  your  mind  to  strike  an  average  between  these  two  impreMJoni  f — 
A.  I  cannot.   I  never  shall  know ;  I  never  shall  be  certain  about  it. 

Q.  The  Senate  will  never  know  from  you,  then  T — A.  I  have  thought  about  it  night  and 
day,  but  the  more  I  think  about  it  the  less  I  know. 

In  this  connection  I  propose  also  to  read  what  the  witness  said  in  bis 
examination  before  the  Committee  on  the  Expenditures  of  the  War 
Department.    In  that  statement,  on  page  191  of  the  Becord,  be  said: 

The  WrrNESS.  In  reply  to  your  questions,  I  would  state  that  in  the  summer  of  1870  mj- 
self  and  wife  spent  some  weess  at  Long  Branch,  and  on  our  return  to  New  York  Mrs.  Bel* 
knap  and  Mrs.  Bower,  by  our  invitation,  came  for  a  visit  to  our  house.  Mrs.  Belknap  wis 
ill  during  this  visit  some  three  or  four  weeks,  and  I  suppose  in  consequence  of  our  kindoen 
to  her  she  felt  under  some  obligations,  for  she  asked  me  one  day  in  the  course  of  a  confer- 

sation  why  I  did  not  apply  for  a  post-tradership  on  the  frontier. 

#  »      *  * '  #  •  •  # 

Mrs.  Belknap  and  Mrs.  Bower  returned  to  Washington,  and  a  few  weeks  thereafter 
Mrs.  Belknap  sent  me  word  to  come  over.  I  did  so.  Uhe  then  told  me  that  the  po«t- 
tradership  at  Fort  Sill  was  vacant ;  that  it  was  a  valuable  post,  as  she  understood, 
and  that  she  had  either  aeked  for  it  for  me  or  had  prevailed  upon  the  Secretary  of  War 
to  agree  to  give  it  to  me.  At  all  events,  I  called  upon  the  Secretary  of  War,  and  as  near 
as  I  can  remember  made  application  for  this  post  in  a  regular  printed  form.  The  Secroterj 
said  he  would  appoint  me  if  I  could  bring  proper  recommendatory  letters,  and  this  I  said  I 
could  do.  Either  Mrs.  Belknap  or  the  Secretary  told  me  that  the  present  trader  at  the  post, 
John  S.  Evans,  was  an  applicant  for  re-appointment,  and  that  I  had  better  see  him,  he  beio? 
in  the  city,  as  it  would  not  be  fair  to  turn  him  out  of  office  without  some  notice,  as  he  would 
lose  largely  on  his  buildings,  merchandise,  &c,  if  the  office  was  taken  from  him,  and  that 
it  would  be  proper  and  just  for  me  to  make  some  arrangement  with  him  for  their  purchase 
if  I  wanted  to  run  the  post  myself.    I  saw  Evans  and  found  him  alarmed  at  the  prospect 

of  losing  the  place. 

•  •  •  »  •  •  • 

Mr.  Evans  first  proposed  a  partnership,  which  I  declined,  and  then  that  bonus  of  a  certain 
portion  of  the  profits  if  I  would  allow  him  to  hold  the  position  and  continue  the  business.  We 
finally  agreed  upon  1 1 5, 000  per  year.  Mr.  Evans  and  myself  went  on  to  New  York  together 
where  the  contract  was  made  and  executed,  wiiich  is  herewith  submitted.  (Paper  marked 
A.)  During  our  trip  over,  however,  Mr.  Evans  saw  something  in  the  Army  and  Nary 
Journal  which  led  him  to  think  that  some  of  the  troops  were  to  be  removed  from  the  fort, 
and  that  he  had  offered  too  large  a  sum,  and  before  the  contract  was  drawn  it  was  redaced 
by  agreement  to  $12,000,  the  same  being  payable  quarterly  in  advance. 

When  the  first  remittance  came  to  me,  very  probably  in  November,  1870,  I  sent  one-half 
thereof  to  Mrs.  Belknap,  either,  I  presume,  certificates  of  deposit  or  bank-notes,  by  express. 
Being  in  Washington  at  a  funeral  some  weeks  after  this,  I  had  a  conversation  with  Mn* 
Bower  to  the  following  purport,  as  far  as  I  can  now  remember,  but  must  say  that  jast  here  mj 
memory  is  exceedingly  indistinct,  and  I  judge  in  part  perhaps  from  what  followed  as  to  the 
details  of  the  conversation.  I  went  upstairs  in  the  nurseiy  with  Mrs.  Bower  to  see  the 
baW.  I  said  to  her,  **  This  child  will  have  money  coming  to  it  before  a  great  while."  She 
said,  *'  Yes.  The  mother  gave  the  child  to  me,  and  told  me  that  the  money  coming  from  me 
she  must  take  and  keep  for  it.  I  said,  *'  All  right,"  and  it  seems  to  me  I  said  that  pefN'* 
the  father  ought  to  be  consulted.  I  sifjr  it  seems  so,  and  yet  I  can  give  no  reason  for  it,  f<^ 
as  far  as  I  knoif  the  father  knew  nothing  of  any  money  transactions  between  the  mother  aod 
myself.  I  have  a  faint  recollection  of  a  remark  of  Mrs.  Bower  that  if  I  sent  the  money  to  tie 
father  it  belonged  to  her,  and  that  she  would  get  it  anyway. 

Farther  on  in  this  same  testimony  the  coart  will  see  in  what  ligbt 
these  remittances  were  probably  viewed  by  the  respondent.    I  QU^^ 
from  page  192  of  the  Becord : 
She- 
Mrs.  Belknap,  says  the  witness — 

wanted  me  to  go  before  the  committee  and  represent  that  she  and  I  had  business  transactiooi 
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together  fortmanjr  years,  and  that  all  this  money  I  had  sent  the  Secretary  was  money  that  she 
had  from  time  to  time  deposited  with  me  as  a  kind  of  banker,  and  that  she  had  instructed 
me  to  send  it  to  the  Secretary  for  her. 

To  tbese  last  extracts  I  call  particalar  attention,  because  they  are  con- 
tained in  the  testimony  which  the  managers  produced  to  prove  a  con- 
fession or  admission  by  the  defendant.  The  testimony 'was  pnt  in  by 
them  for  that  purpose,  and  of  coarse  that  part  of  the  testimony  which 
controverts  the  accusation  is  as  good  for  ns  as  the  other  part,  if  there  is 
any  such  thing  in  it,  is  good  for  them. 

In  the  course  of  this  examinations  Senator  made  an  argument  fco  the 
witness  in  the  form  of  a  question,  implying  that  remittances  by  install- 
ments were  inconsistent  with  his  assertion  that  they  were  presents.  In 
the  absence  of  positive  proof  to  the  contrary  regular  Remittances  of 
equal  sums  carry  an  implication  of  payment,  but  not  more  than  a 
single  remittance  could  convey;  and  the  positive  assertions  of  witness 
that  the  remittances  were  all  presents  is  as  credible  as  if  he  had  spoken 
of  one  remittance  only.  And  the  circumstances  stated  by  witness 
in  explanation  of  the  transaction  show  that  the  number  of  remit- 
tances do  not  any  way  affect  the  character  of  the  transaction  at  all. 
He  says  that  when  he  transferred  the  place  to  Evans  he  at  the 
time  of  the  transfer  resolved  to  give  the  Secretary's  wife  one- half  of 
the  bonus.  If  the  bonus  had  been  a  round  sum  paid  in  hand  and  he 
had  handed  over  to  Mrs.  Belknap  one-half  of  it,  not  in  pursuance  of 
any  agreement  or  understanding  express  or  implied  to  that  effect,  but 
from  a  feeling  of  gratitude,  as  he  exptesaes  it,  it  could  not  be  pretended 
that  the  defendant  had  either  given  the  appointment  or  retained  the 
appointee  in  office  in  consideration  of  a  contract  for  money. 

It  does  not  alter  the  character  of  the  transaction  that  the  bonus  was 
not  paid  in  hand  but  was  paid  in  installments  as  it  was  received,  and  a 
contract  could  no  more  be  implied  from  a  remittance  of  the  one-half  of 
the  bonus  in  installments  than  it  could  be  from  the  remittance  of  a  round 
sum.  As  tl^e  witness  swears  positively  that  the  appointment  was  not 
made  for  any  pecuniary  consideration  and  that  the  appointee  was  not 
continued  in  office  for  any  such  consideration,  it  cannot  be  inferred  that 
the  officer  would  have  been  removed  on  failure  to  pay. 

And  this  view  of  the  case  is  demonstrated  by  the  course  of  the  man- 
agers to  accord  with  their  own  line  of  reasoning.  They  studiously  sup- 
pressed the  facts  showing  the  origin  of  the  appointment.  This  could 
only  have  been  done  because  they  felt  that  the  disclosure  of  the  origin 
of  this  appointment  and  the  nature  of  the  consideration  on  which  the 
witness  expressly  declared  that  it  was  conferred  was  fatal  to  the  charge 
made  in  the  several  articles  of  impeachment.  What  other  motive  could 
they  have  had  for  failing  to  require  Marsh  to  give  his  story  in  the  chro- 
nological order  he  had  given  it  before  the  Committee  on  Expenditures 
in  the  War  Department  but  the  conviction  this  proof  negatived  the  con- 
clusions they  sought  to  draw  from  the  unexplained  facts  of  the  appoint- 
ment and  the  remittances  which  followed  f  They  evidently  supposed 
that  we  would  not  supply  that  deficiency,  because  we  had  shown  so 
strong  an  indisposition  to  bring  before  the  public  the  names  of  those 
with  whom  Marsh  had  dealt  in  the  beginning,  and  they  did  not  antici- 
pate that  we  would  strike  out  the  key-stone  of  the  arch  of  presumption 
upon  which  they  had  built.  They  rested  their  case  without  asking  their 
witness  whether  the  statement  made  in  the  articles  as  to  the  considera- 
tion on  which  those  remittances  were  made  was  true.  Without  mention- 
ing anybody's  name,  we  asked  their  witness  that  question,  and  the  answer 
is  a  direct  and  positive  contradiction }  and  the  result  is  that  all  the 


890  TRIAL   OF   WILLIAM   W.    BELKNAP. 

articles  are  proved  to  be  absolately  false  by  the  only  witness  who  is  ad* 
daced  to  substantiate  the  consideration  of  which  this  appointment  was 
made,  which  is  the  point  on  which  the  case  presented  in  each  one  of  the 
articles  tnrns. 

There  are  a  nnmber  of  immaterial  circumstances  npon  which  the  man- 
agers rely  indirectly  to  defeat  the  effect  of  this  direct  testimony  on  the 
part  of  their  own  witness.  They  undertook  to  show,  ftrst^  that  Marsh 
had  said,  in  a  conversation  with  Belknap  had  in  the  spring  of  1872,  that 
he  had  a  contract  with  Evans,  and  also  that  that  fact  appears  in  Colonel 
Grierson's  letter  written  in  answer  to  the  inquiries  made  by  the  Seeje- 
tary  of  War  on  the  publication  of  the  famous  article  in  ibe  New  York 
Tribune  of  1872.  But  if  the  Senate  will  advert  to  the  facts  under  which 
this  appointn\ent  was  made,  it  will  see  in  a  moment  that  Grierson^s  and 
Marsh's  statement  on  that  point  was  important.  After  the  promise  had 
been  given  to  Marsh,  Evans  appeared  here,  and  an  interview  took  place 
between  Marsh  and  Evans,  the  result  of  which  was  that  Marsh  applied 
to  the  Secretary  to  let  the  appointment  stand  in  Evans's  name,  as  that 
would  be  more  convenient  for  him  at  the  time.  When  Evans  applied, 
and  told  the  Secretary  how  large  an  amount  of  money  he  had  invested 
in  buildings  and  in  goods  at  the  station,  the  Secretary  told  Marsh,  as 
Marsh  testifies  at  page  164  of  the  Record,  that  he  must  make  some 
arrangement  with  Evans,  and  that  he  would  not  appoint  him  unless  he 
did  so.    This  is  Marsh's  account  of  the  interview : 

A.  He  said  Le  woald  appoint  me  to  this  place,  poet-tmder  at  Fort  SQl,  I  think,  and  ^ 
then  told  me  that  I  had  better  f^  and  aee  Mr.  Eyana ;  that  he  was  in  the  city  and  an  sppii* 
cant  for  re-appointment ;  and  that  if  I  was  to  run  the  post  myself  I  think  he  said  I  oagM 
to  make  an  arrangement  with  him  to  buy  out  his  stock  of  goods  and  his  buildings,  becauM 
it  would  not  be  fair  to  turn  him  out  of.  his  position  without  buying  out  his  stock  and  build 
ings ;  it  would  ruin  him,  or  something  of  that  kind,  and  he  would  not  consent  to  it 

The  Secretary  had  therefore  said  to  Marsh  that  he  would  not  consent 
to  allow  him  to  ruin  Evans,  and  that  he  must  go  and  make  some  arrange- 
ment with  him  by  which  their  matters  could  be  accommodated. 

Marsh's  statement  which  I  have  just  read  you  ^om  his  testimony  be- 
fore the  Committee  on  the  Expenditures  of  the  War  Department  is  to 
the  same  purport,  hence  the  Secretary  had  required  Marsh  to  arrange 
with  Evans.  Marsh  had  accordingly  made  the  required  arrangement, 
and  Marsh  had  notified  the  Secretary  that  he  had  made  it ;  and  it  is  also 
in  evidence  here  that  Evans  communicated  to  the  Secretary  through 
Marsh.  What  other  conclusion  could  the  Secretary  have  formed  in 
relation  to  them  than  that  there  were  business  arrangements  between 
Marsh  and  Evans,  and  if  business  arrangements  existed  was  it  not  fair 
to  presume  that  it  was  a  partnership  f  That  relation  was  implied  as  it 
seems  to  me  in  the  terms  of  Marsh's  letter,  in  which  he  says  that  he 
wanted  the  business  to  stand  for  the  present  in  the  name  of  Evans,  f<or 
the  reason  that  it  was  not  convenient  for  him  to  take  charge  of  it  himself. 
So  when  it  was  afterward  disclosed  to  the  Secretary  by  Marsh,  in  a  con- 
versation, that  he  had  a  contract  with  Evans,  and  when  Colonel  Grier- 
son  writes  to  him  that  he  learns  Evans  makes  remittances  to  Marsh,  this 
was  no  more  than  the  Secretary  would  have  inferred  from  the  facts 
already  within  his  knowledge. 

The  question  is  simply  whether  it  was  wrong  for  the  Secretary  to  ap- 
point Marsh,  his  friend,  and  not  to  appoint  Evans,  with  whom  he  hau 
no  such  relations.  Will  the  Senate  hold  this  to  be  an  offense  f  We  may 
have  a  very  defective  civil  service.  I  am  not  here  to  recommend  favor- 
itism in  the  administration  of  public  affairs.  But  who  is  there  in  this 
body,  or  among  the  managers,  or  in  the  House  they  represent,  who  has 
not  recommended  his  friends  for  appointment  to  office  over  those  who 
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were  strangers  to  bim  f  Who  has  not  ^ven  place  to  friends  when  he 
had  the  power  to  do  so  f  If  this  be  an  offense,  it  is  one  which  few  of 
those  I  am  now  addressing  have  not  committed,  and  it  woald  be  a  suffi- 
cient answer  to  the  accusation  to  say,  ^^He  that  is  without  this  sin 
among  you  let  him  east  the  first  stone." 

No  inference  derogatory  to  General  Belknap  can  be  drawn  from  the 
fact  that  he  used  his  political  power  to  give  position  to  one  who  had 
been  kind  to  those  who  were  dear  to  him.  It  was  a  political  appoint- 
ment, and  he  disposed  of  it  after  the  manner  of  the  times,  as  he,  as  all 
know,  the  heads  of  Departments,  and  members  of  Congress,  and  other 
public  men  dispose  of  or  recommend  the  disposal  of  such  appointments. 
The  crime  comes  in  only  when  the  party  who  makes  or  recommends  such 
an  appointment  does  so  for  pecuniary  consideration  to  himselfl  He  may 
have  made  all  his  appointments  from  favoritism,  without  justifying  any 
unfavorable  inference  here.  Indeed  the  evidence  shows  that,  while  he 
was  doing  what  everybody  else  does  in  giving  places  to  their  friends,  he 
did  not  indulge  his  kindly  feeling  so  far  as  to  be  unjust.  He  main- 
tained in  this  transaction  the  character  for  justice  which  all  who  have 
associated  with  him  attribute  to  him.  He  therefore  made  it  a  condition 
with  Marsh  that  he  should  make  some  arrangement  with  Evans  by 
which  Evans's  just  rights  should  be  saved. 

Evans  had  no  right  to  the  place.  Ck)ngress,  in  passing  the  act  which 
turned  him  out  and  put  the  power  of  making  appointments  in  the  hands 
of  the  Secretary  of  War,  adjudged  that  he  had  no  right  to  the  place. 
Be,  therefore,  had  no  posmbie  claim  upon  the  Secretary  of  War  for  the 
continuance  in  the  place,  but  he  had  invested  largely  in  building  and 
transporting  merchmdiBe  there,  and  thus  entitled  to  some  consideration, 
and  he  was  certified  to  also  as  an  upright  man,  and  it  was  therefore  but 
right  that  the  Secretary,  in  exercising  the  right  given  by  Ckingress  to 
supersede  him  by  a  personal  or  political  friend,  should  require  his  friend 
to  make  some  arrangements  to  save  the  incumbent  from  ruin.  And  this 
the  Secretary  required  absolutely.  And  now  it  is  sought  to  turn  this 
circumstance  against  him.  If  he  bad  been  the  mercenary  which  it  is 
sought  to  represent  him  to  be,  he  would  not  have  interfered.  He  would 
have  given  Marsh  the  place  unconditionally  to  make  the  most  of  it  for 
division  between  them.  But  he  takes  directly  the  contrary  course,  and 
in  the  spirit  of  an  honest  man  exacts  justice  from  Marsh  for  the  stranger. 

In  this  case,  as  the  evidence  shows,  the  consideration  originated  in 
his  private  r^ations.  The  man  and  his  family  had  been  kind  to  Bel- 
knap's family,  but  he  nevertheless-  imposed  it  as  a  condition  that  he 
most  bring  political  indorsements,  and  he  promised  and  finally  secured 
the  usual  political  indorsements  upon  which  such  offices  are  given,  and 
we  have  here  on  file  with  the  appointment  the  recommendation  of  a 
man  of  very  great  eminence  in  politics  in  the  West,  and  it  appears  by 
the  record  that  one  of  the  most  distinguished  members  of  this  body  also 
joined  in  the  recommendation,  whose  recommendation  has  probably  been 
lost.  It  is  not  at  all  the  habit  of  the  Departments  to  preserve  mere  rec- 
ommendations to  office  after  a  certain  number  of  years  have  elapsed; 
it  would  overwhelm  the  archives  to  keep  the  voluminous  recx)mmenda- 
Mons  that  are  put  there  for  office,  and  therefore  they  are  not  retained 
for  any  number  of  years,  nor  are  they  preserved  with  any  special  par- 
ticular care  after  the  appointments  are  made,  and  hence  it  is  not  at  all  re- 
markable that  the  recommendation  of  one  of  the  gentlemen  whose  names 
entered  upon  the  book  as  having  joined  in  the  recommendation  of 
Marsh  is  not  to  be  found.  There  is  record  evidence  that  there  was  such 
a  recommendation,  if  it  be  important  to  consider  it  at  ail. 
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Bat  the  case  was  disposed  of  jast  as  other  cases  have  been  disposed 
of;  the  position  given  to  a  political  friend  of  the  Secretary  on  the  rec- 
ommendation of  his  political  friends,  becanse  he  is  certified  in  this  rec- 
ommendation by  Mr.  Stevenson  to  be  a  good  repnblican,  was  a  passport 
to  office  not  at  all  pecaliar  to  this  administration.  It  is  the  habit  of  all 
administrations  to  confer  office  on  their  political  friends.  Hence  this 
case,  so  far  as  the  appointment  goes,  stands  npon  no  different  footing 
from  any  other  appointment.  It  is  the  appointment  by  an  officer  upon 
considerations  of  which  he  alone  was  the  proper  judge,  and  made  so  by 
the  law,  and  that  appointment  was  conferred  upon  his  fHend,  and  he 
yet  obliged  that  friend  to  make  just  terms  with  the  iucnmbent 

£ence  the  knowledge  which  the  respondent  had  of  the  relations  be- 
tween Marsh  and  Evans,  that  Marsh  did  not  go  there  himself  to  carry 
on  the  busineaB,  but  that  Evans  was  carrying  it  on,  and  that  he  received 
communications  through  Marsh  of  Evans's  wants,  and  acted  upon  them 
in  the  due  course  of  official  proceedings,  was  a  ground  for  the  assump- 
tion that  he  had  a  contract  of  some  kind  with  Evans,  and  probably  a 
partnership.  This  also  the  respondent  knew  accorded  with  the  usages 
of  the  service,  as  testified  to  by  Evans  himself.  Both  the  men  who  bad 
been  there  before,  Durfee  and  Peck,  were  partners  in  business,  and  did 
not  live  there  at  all,  and  yet  they  had  traderships  at  that  point,  and 
were  carrying  them  on  at  that  time  at  this  very  Fort  Sill  by  other  per- 
sons, while  they  themselves  lived  at  Saint  Louis  or  elsewhere.  So 
the  Secretary  naturally  supposed  that  Evans  was  a  partner  of  Marsh, 
upon  whom  and  through  whose  influence  the  appointment  was  con- 
ferred, and  it  was  nothing  extraordinary,  and  no  assumption  deroga- 
tory to  him  can  be  based  upon  it,  that  he  knew  that  there  was  a  con- 
tract between  them,  and  that  Marsh  was  receiving  money  from  Evans. 

Another  circumstance  upon  which  great  stress  is  laid  in  this  group  of 
trifles  is  that  complaints  were  mad&  by  Evans  through  Marsh.  I  have 
explained  that  in  connection  with  what  I  have  already  said  about  the 
knowledge  of  the  contract,  and  I  shall  pass  to  other  considerations. 

The  third  is  the  whisky  order.  After  the  great  amount  of  time  with 
which  the  explanation  of  that  matter  occupi^  the  Senate  and  the  com- 
plete refutation  which  was  made  by  the  official  orders  that  there  was  in- 
volved in  the  whisky  order  any  favoritism  to  Marsh  and  Evans,  it  can- 
not be  necessary  for  me  to  dwell  at  any  length  upon  this  matter.  A 
great  stress,  however,  was  laid  upon  it,  as  a  great  stress  is  laid  upon  all 
these  circumstances,  and  I  think  the  Senate  ought  to  infer  from  the  stress 
laid  on  these  unimportant  circumstances  by  the  prosecution  the  absolute 
poverty  of  the  case  on  the  part  of  the  prosecution. 

Think  of  the  time,  of  the  trouble,  of  the  attention  of  this  body,  which 
has  been  attracted  to  this  whisky  order  for  the  argument  it  was  supposed 
to  afford  in  support  of  the  charges  by  showing  Belknap's  interest  in 
Evans's  affairs,  and  an  immense  importance  was  attached  to  it  by  the 
prosecution  for  that  reason ;  and  when  you  come  to  sift  it  down  what  is 
it  f  It  appears  that  the  officers  at  Fort  Sill  themselves  wanted  the  post- 
trader  to  have  the  liberty  to  introduce  a  larger  quantity  of  liquor  at  one 
time  than  he  was  allowed  by  the  existing  regulations  to  intn>duce,  and 
that,  the  application  being  made  by  the  post- trader  for  that  lil>erty,  it 
was  referred  by  the  Secretary  of  War  to  the  several  officers  in  due  order 
of  their  grade,  the  subject  duly  considered,  and  the  order  given  after 
each  one  of  these  subordinate  officers  had  severally  and  seriatim  given 
his  sanction  to  it.  When  the  Senate  see  the  enormous  weight  that  is  at- 
tached to  this  petty  and  paltry  and  utterly  insignificant  circumstance; 
the  days  that  have  been  exhausted  here  in  this  sultry  season ;  the  weight 
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that  these  gentlemen  hare  laid  on  this  immense  whisky  favor  as  they 
supposed,  and  then  see  how  it  all  vanishes  to  nothing,  yon  cannot  fail  to 
see  how  utterly  frivolons  and  trifling  and  ridicnlous  Uie  pretense  is  that 
Belknap  went  out  of  his  way  to  help  Evans  because  he  knew  he  was  in- 
terested in  his  business.  It  is  enough  to  show  that  the  order  in  relation 
to  whisky,  after  it  had  been  considered  and  reported  on  in  due  form  by 
the  post-commander,  by  the  division  commander,  and  the  department 
commander,  is  freely  left  entirely  to  the  commander  of  the  post,  andrev- 
okable  at  his  pleasure  whenever  the  necessity  for  it  ceased. 

Now  pass  to  another  one  of  these  mighty  and  wonderful  fovors  ad- 
duced with  such  a  parade  of  circumstance  to  destroy  the  character  of 
this  respondent,  and  that  is  the  grant  of  this  extraordinary  favor  of  the 
extension  of  the  military  reserve.  It  is  true  that  the  application  was 
made  by  the  trader ;  but  it  is  also  true  that  it  ran  the  gauntlet  of  the 
.military  ordeal,  went  from  post  commander  to  division  and  department 
commander,  to  the  Adjutant-General,  and  to  the  interior  Department, 
came  to  the  Secretary,  and  Anally  to  thePresident  himself,  and  the  question 
discussed  and  duly  considered  by  M  these  various  officers  as  to  whether 
it  waa  a  proper  order  to  be  made  for  the  public  service,  and  only  passed 
on  and  granted  by  the  Secretary  of  War  when  it  had  come  up  from  every 
one  of  the  subordinate  posts,  sanctioned  and  indorsed  by  every  one,  and 
finally  approved  by  the  President  of  the  United  States  with  all  the  sanc- 
tions going  before  him.  It  does  seem  to  me  that  it  is  one  of  the  most 
significant  things  connected  with  this  case  that  these  parties  should  un- 
dertake to  impeach  their  own  witness  by  adducing  such  circumstances 
as  those  I  have  been  considering.  The  object  of  the  group  of  circum- 
stances upon  which  I  have  been  commenting  is  to  contradict  Marsh,  who 
swears  that  Belknap  had  no  contrnct  with  him  under  which  he  received 
the  remittances  in  question.  They  wish  the  contrary  to  be  inferred  by 
showing  that  Belknap  took  a  lively  interest  for  Evans  and  such  as 
evinced  a  knowledge  on  his  part  that  he  had  a  pecuniary  interest  de- 
pendent on  Evans's  success;  and  the  attempt  is  to  show  that  the  Secre- 
tary of  War  manifested  some  great  and  extraordinary  interest  in  this 
post-trader  because  he  granted  these  extraordinary  favors.  What  do 
these  favors  consist  off  Nothing  but  these  two  matters,  which  are  mere 
matters  of  military  detail,  and  ran  the  gauntlet  without  any  suggestion 
whatever  emanating  from  the  Secretary  in  favor  of  them  at  any  time 
notil  they  came  back  to  him,  having  passed  through  all  the  subordinates 
and  with  their  approval  before  he  puts  his  signature  to  them. 

Another  fact  to  which  undue  importance  is  attached  is  the  possession 
by  respondent  of  the  short  letter  addressed  to  the  Secretary  by  Marsh 
recommending  Evans's  appointment.  One  of  the  managers  has  spoken 
of  the  removal  of  that  letter  as  the  ^^  purloining"  of  it,  or  some  equivalent 
phrase.  The  witness  Crosby  does  not  remember  how  he  came  to  deliver 
up  that  letter,  whether  it  was  delivered  up  with  a  bundle  of  letters  or 
separately. 

The  argument  will  be  that  the  Secretary  sought  to  possess  himself  of 
this  letter  to  suppress  it  as  evidence  of  his  guilt.  But  this  is  repelled  by 
the  fact  of  record  that  the  contents  of  that  letter  were  entered  on  the 
Adjutant  Oenerafs  books.  The  letter  was  written  for  no  other  purpose 
than  to  ask  the  Secretary  to  send  Evans's  appointment  to  him,  Marsh,  at 
some  place  in  New  York.  That  is  the  purport  of  the  letter.  Now  this 
is  entered  on  the  Ac^utant-General's  book,  and  the  fact  was  also  com- 
municated to  Congress  with  the  list  sent  upon  the  demand  of  the  com- 
mittee investigating  this  matter.  That  fact,  which  is  supposed  to  be  so 
damaging  to  the  S^retary,  is  communicated  to  Congress,  is  recorded  on 
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the  books  of  the  Adjutant-General ;  bat  all  this  fass  is  made  becaase 
the  letter  itself,  consisting  of  three  lines  and  commauicating  no  more 
than  tiiat  the  appointment  be  sent  to  him,  Marsh,  was  handed  to  the 
Secretary  after  his  resignation.  Marsh  was  one  of  the  persons  on  whose 
recommendation  the  appointment  had  been  made,  and  the  most  inflaen- 
tial  person,  too;  and  he  was  acc(»rding]y  entered  in  the  books  of  record 
by  the  Adjatan^General  as  the  party  to  whom  the  appointment  was 
sent.  All  those  facts  appear  and  are  recorded  in  the  books  of  the  Ad- 
jutant-General's Office,  and  are  communicated  to  Congress  before  these 
proceedings  are  initiated.  If  the  Secretary  had  been  guilty  and  eager 
to  hide  his  footsteps,  and  regarded  this  letter  as  one  of  them,  would  he 
have  communicated  the  contents  of  the  letter  to  Congress  f  There 
really  is  nothing  in  the  letter.  There  is  no  circumstance  connected  with 
it  that  I  can  see  of  any  importance,  unless  it  be  that  it  can  be  made  out 
that  the  Secretary  stole  it.  That  would  be  a  circumstance  to  commani- 
cate  an  interest  to  it^  but  I  do  not  see  anything  else  to  give  the  least 
interest  to  it ;  because,  when  examined  by  itself,  when  analyzed  with 
all  my  powers,  I  see  no  inference  to  be  drawn  from  the  possession  of  the 
letter  to  the  prejudice  of  the  respondent  And  yet  it  is  certain  that  that 
letter  will  figure  in  this  argument  as  a  damniog  circumstance  to  fix  guilt. 
It  does  seem  to  me  that  the  importance  attached  to  such  trifles  shows 
the  barrenness  and  poverty  of  the  case  on  which  the  prosecution  rests. 

Another  one  of  the  group  of  circumstances  is  that  the  Secretary  was 
invited  to  read  the  examination  made  by  the  Committee  on  the  Expendi- 
tures of  the  War  Department ;  that  he  read  the  evidence  which  is  spread 
on  this  record :  and  that  he  resigned  after  reading  that  paper.  Does  it 
signify  more  tnan  an  indisposition  to  meet  this  trial  or  make  a  contest 
I>ublicly  about  the  facts  which  were  there  eommunioated  1  Taken  in 
its  strongest  aspect,  it  proves  nothing  more  than  the  evidence  he  read 
implies.  Now  I  insist  that  if  we  should  demur  to  that  evidence  it  does 
not  convict  the  respondent  of  the  offenses  charged,  because,  as  I  have 
already  said,  and  as  I  shall  now  proceed  to  show,  the  evidence  of  that 
witness,  taken  in  connection  with  other  circumstances  in  this  case,  ab- 
solutely negatives  the  charges  here  presented. 

Passing  from  the  consideration  of  the  articles  and  of  the  proofe  of 
these  articles  I  come  to  the  fourth  head  of  the  argument  which  I  have 
submitted,  and  that  is,  what  evidence  is  there  here  to  show  tttat  the  Sec- 
retary has  committed  any  impropriety  f  By  an  analysis  of  these  arti- 
cles and  by  an  analysis  of  the  testimony  adduced  in  support  of  them, 
by  a  brief  consideration  of  every  circumstance  that  is  brought  forward 
to  sustain  them  and  to  negative  the  testimony  of  the  witness  who  posi- 
tively disproves  the  gravamen  of  these  charges,  I  have  endeavored  to  sat- 
isfy the  Senate  that  these  articles  cannot  be  sustained  by  the  prooC 
But  I  go  further,  and  assert  that  the  proof  fails  to  establish  anything 
derogatory  to  the  Secretary. 

If  there  is  anything  which  may  seem  to  derogate  from  General  Bel- 
knap as  the  case  stands,  it  is  because,  and  only  because,  the  whole  truth 
has  not  been  brought  to  light.  The  managers  have  purposely,  as  I  have 
already  shown,  suppressed  a  great  part  of  it,  and  although  their  motive 
for  doing  this  has  not  been  kindness  to  General  Belknap,  he  is  glad  that 
they  have  taken  that  course^  and  he  obliges  his  counsel  to  follow  their 
example,  because  it  is  not  necessary,  in  their  judgment,  to  his  acquittal 
on  the  charges  to  go  further  into  the  matter,  and  for  other  reasons  which 
every  intelligent  and  true  man  can  appreciate.  All  the  beads  of  the 
Departments,  and  every  other  officer  of  high  grade  in  the  country  of 
every  branch  of  the  service,  and  the  man  even  with  whom  t^is  inquiry 
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origiDated,  have  been  brought  here  and  have  borne  testimony  to  the  rec- 
titude of  the  Secretary  in  his  great  office. 

One  of  the  ablest,  certaioly,  and  one  of  the  purest  men  that  ever  sat 
upon  the  soprene  beoch,  a  man  whose  vigor  of  intellect  every  lawyer 
admires,  who  has  known  this  man  for  thirty  ^ears,  to  mark  his  sympa- 
thy for  him  in  his  trials  and  his  confidence  in  his  integrity  came  into 
this  body  before  he  was  brought  here  to  testify,  and  sat  down  by  the  re- 
spondent's side  when  by  reason  of  the  obloquy  which  had  been  heaped 
upon  him  by  the  organized  assassins  of  character  in  the  sensational 
press  he  was  shunned  as  a  leper.  When  that  brave  and  true  man  was 
afterward  brought  to  the  stand  to  testify  to  the  character  of  the  respond- 
ent no  one  who  heard  him  could  fail  to  have  been  impressed.  Judge 
Miller  smd  he  had  known  Secretary  Belknap ;  he  had  known  him  for 
thirty  years,  he.had  known  him  in  times  of  trial,  he  had  known  him  dur- 
ing his  financial  emtx^rassment  and  when  he  was  in  distress,  and  had 
never  known  any  man  bear  himself  more  honorably  in  trying  circum- 
stances than  Oeneral  Belknap. 

We  have  had  similar-  testimony  from  other  quarters :  from  the  two 
Senators  and  Hepresentatives  from  Iowa,  from  a  former  governor  and 
a  supreme  judge  of  that  State,  all  of  whom  have  known  this  respond- 
ent in  and  out  of  office,  in  private  and  in  public  life^  who  have  testified 
to  his  honorable,  just,  reliable,  and  faithful  career  m  office  and  in  pri- 
vate life.  His  administration  in  all  save  the  isolated  chavge  here  pre- 
sented has  also  been  vindicated  by  the  committee  which  presented  this 
charge.  It  appears  by  the  testimony  of  Mr.  Clymer  that  the  respond- 
ent's official  career  has  been  ransacked.  That  committee  have  sat  in 
judgment  on  him  for  the  last  five  months  to  explore  every  transaction. 
The  Honseof  B^resentatives  reserved  the  right  in  preferring  these 
charges  to  add  to  them,  if  this  search,  which  they  ordered  to  go  on  and 
have  continued,  as  the  witness  said,  until  after  this  trial  commenced, 
Hhould  reveal  anything.  But  it  has  been  utterly  fruitless.  Nothing  is 
found  to  stain  this  man's  record  but  this  single  transaction.  And  do 
not  forget.  Senators,  that  the  respondent  distinguished  himself  in  the 
service  of  his  country.  For  the  sacred  object  of  preserving  the  Govern- 
ment which  you  are  here  administering,  he  freely  ofifered  his  life  and 
Ix^e  all  its  hardships,  and  by  his  valor  and  his  self-denial  aided  in  per- 
l)etuating  this  glorious  fabric  of  government.  He  was  put  in  his  high 
position  by  the  Chief  Magistrate  of  the  nation  because  of  his  distin- 
guished services  in  that  honorable  field.  Such  a  man  ought  not  to  be 
dishonored  by  a  vote  of  this  body  upon  proof  relating  to  a  single  trans- 
action in  a  career  otherwise  remarkable  for  its  severe  integrity  and  jus- 
tice except  upon  proof  which  fixed  this  stigma  upon  him  in  the  clearest 
manner.    There  is  no  such  evidence  here. 

There  is  no  convincing  proof  in  the  record  that  Oeneral  Belknap  ever 
knew  that  the  money  remitted  to  him  was  derived  from  Evans  at  all. 
The  witness  Marsh  says  explicitly  that  he  had  no  reason  to  believe  that 
the  Secretary  knew  of  the  first  remittance  to  the  deceased  Mrs.  Belknap. 
He  pointedly  repeats  in  this  examination  this  which  he  had  said  in  his 
first  examination.  He  says  when  Mrs.  Belknap  died  he  came  to  this 
city,  and  that  after  the  funeral  he  was  invited  by  Mrs.  Bower  to  go  up 
into  the  nursery  and  see  the  child,  and  while  he  stood  looking  at  it  he 
said  to  Mra  Bower,  <<  This  child  will  have  money  coming  to  it  by  and 
by."  *»  I  know  it,"  said  Mrs.  Bower,  **  and  you  are  to  give  it  to  me  for 
the  child;  I  am  to  keep  it  for  the  child."  He  says  he  thinks  that  he 
remarked  that  the  father  ought  to  know  something  of  it,  but  bis  memory 
does  not  serve  him.    Now,  ^nators,  consider  that  that  was  the  day  of 
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the  funeral.  Is  it  at  all  likely  that  he  woald  have  brought  such  a  sub- 
ject to  the  attentiou  of  a  man  with  such  an  afifliction  so  green  upon  hiikif 
The  witness  Marsh  will  not  say  that  he  did.  On  the  contrary,  he  has 
veered  from  one  to  another  opinion  on  the  subject,  and  concludes  as  his 
better  judgment  that  he  did  not  then  say  anything  about  it  to  the  Sec- 
retary, and  he  is  certain  that  he  never  did  afterward.  It  is,  therefore, 
certain  he  did  not  tell  the  Secretary  at  any  time  where  the  money  he 
subsequently  remitted  came  from. 

Becelleot  then,  Senators,  that  the  remittances  which  subseqaendy 
took  place  to  the  Secretary  were  by  the  direction  of  Mrs.  Bower,  she 
claiming  the  money  to  be  hers.  Does  that  convey  any  knowledjre  to  the 
Secretary  f  Mrs.  Bower  was  a  lady  of  property,  into  whose  affiiirs  the 
Secretary  had  no  right  to  inquire  at  all.  Was  it  a  circumstanoe  to  pat 
the  Secretary  on  his  guard  that  she  received  money  fspm  Marsh  and 
that  Marsh  remits  it  to  Belkn&p  by  her  direction  f  She  was  not  then 
Mrs.  Belknap.  The  remittances  to  her  did  not  commence  to  be  made  to 
the  Secretary  when  the  appointment  was  made.  There  was  therefore 
nothing  to  associate  the  two  things.  The  appointment  of  Marsh  had 
been  made  the  year  before  the  first  remittance  came  to  the  Secretary  for 
Mrs.  Bower.  Mrs.  Bower,  according  to  the  testimony,  afterward  scg- 
gested  to  witness  to  say  to  the  committee  that  she  claimed  the  money  as 
hers,  and  that  he  had  had  it  in  his  keeping  for  her  and  paid  it  to  Bel- 
knap from  investments  made  by  him  for  her.  Is  it  not  probable  that 
she  gave  this  reason  of  the  remittances  to  the  Secretary? 

Eecollect  too.  Senators,  that  you  are  dealing  with  a  man  whose  name 
is  spotless,  whose  escutcheon  is  without  a  stain ;  a  man  whose  probity 
and  justice  are  recognized  in  the  Army,  who  was  an  honor  to  the  admin* 
istration  of  which  he  formed  a  part  down  to  the  day  when  this  charge 
was  made.  Are  you  going  to  presume  against  testimony  like  this  that 
he  had  a  guilty  knowledge  of  facts,  without  proof  and  when  his  charac- 
ter and  the  proof  all  point  to  a  difierent  solution  f 

Mrs.  Bower  went  abroad.  The  proof  creates  the  presumption  that  he 
received  the  money  for  her.  That  is  not  all.  We  have  a  ray  of  ligbt 
shed  upon  this  whole  transaction  by  a  witness  for  the  prosecation,  for 
we  are  not  allowed  to  bring  in  any  here  for  ourselves.  Mr.  Emory,  o( 
Illinois,  had  to  deal  with  one  of  these  very  checks  produced  in  evideoo^ 
He  invested  it,  and  has  charge  of  the  investment  now,  and  holds  it  for 
whom  f  He  holds  it,  for  Mrs.  Bower,  now  Mrs.  Belknap.  The  facts  show 
that  she  claimed  this  to  be  her  property,  and  that  the  claim  was  recog- 
nized by  the  Secretary,  and  that  it  was  transferred  to  her  by  him  on  her 
return  &om  Europe.  Kow,  Senators,  if  one  piece  of  this  property  is  thus 
shown  clearly  to  be  claimed  by  her  and  recognized  by  the  defendant  as 
her  property,  does  not  that  show  how  all  the  property  was  claimed  and 
to  whom  it  was  all  recognized  to  belong  f  Consider,  too,  the  present 
relations  of  these  parties.  They  are  now  man  and  wife,  and  this  disables 
ns  from  giving  you  a  full  explanation  and  a  complete  showing  of  what 
took  place  between  them  and  to  whom  all  this  money  was  reoogoifcdto 
belong.  We  are  therefore  not  able  to  give  you  a  clear  and  full  acconnt 
of  this  transaction,  and  to  show  where  this  money  went  to,  and  who  it 
was  claimed  by ;  but  we  do  show  you  where  a  part  of  it  was  claini^d 
and  where  it  now  rests,  and  we  say  that  we  areentitied  to  your  verdict. 

Recollect  also,  Senators,  that  Mrs.  Bower  was  an  old  acquaintance  of 
Marsh.  They  had  lived  as  neighbors  and  friends  in  Cincinnati.  Tbey 
had  relations  of  confidence.  Belknap  never  saw  Marsh  in  his  hfe  nutij 
he  met  him  with  his  wife  and  family  as  their  acquaintance,  and  he  ban 
taken  them  to  his  house.    This  lady  comes  to  have  business  relatiou^ 
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with  him  as  Mrs.  Bower.  She  was  not  Mrs.  Belknap  for  three  years. 
Why  are  yon  to  saspect  that  he  knew  it  simply  because  he  had  given 
Marsh  an  appointment  some  time  before,  and  becanse  remittances  come 
to  a  lady,  his  sister-in-law,  who  f^oes  abroad,  and  to  whom  he  accounts 
for  the  money  when  she  returns  f  Why  are  you  to  jump  to  the  conclu- 
sion that  this  respondent  takes  presents  from  those  upon  whom  he  has 
conferred  office  when  yon  have  an  explanation  exonerating  him  even 
from  this  impropriety,  and  when  the  dishonoring  conclusion  is  not  in 
character  with  the  man  at  all,  his  whole  official  life  showing  him  to  be 
exemplary,  just,  and  exacting  f 

Consider  his  actions  when  complaints  were  made  of  the  exactions  of 
Evans  in  the  Tribune  article  by  Iiazen  and  by  Orierson.  Did  he  act  as 
a  man  would  have  done  who  was  conscious  of  receiving  a  benefit  from 
these  exactions  t  Not  at  all.  He  responded  at  once  by  the  order  made 
on  the  25th  of  March,  1872.  This  order  was  drawn  by  General  McDowell 
to  meet  the  evil  as  set  before  him  by  General  Hazen  in  the  Tribune 
article.  It  was  approved  by  Oeneral  Sheiidan  as  just  the  thing  needed. 
It  was  also  just  what  was  recommended  by  General  Orierson,  and  exactly 
what  was  required  by  the  Tribune  article  itself  and  Gheneral  Hazen  him- 
self. Tet  when  all  these  magnates  concur  in  saying  that  this  was  the 
very  thing  that  was  wanted  to  cure  the  evil,  it  is  insufficient  in  the  eyes 
of  the  managers  to  exonerate  the  Secretary  from  conniving  at  the  ex- 
tortions of  the  trader,  and  indeed  it  is  even  adduced  by  them  as  proof 
that  he  aimed  to  protect  the  trader  in  his  wrong-doing.  This  is  because 
they  have  a  foregone  conclusion  whicH  nothing  can  unsettle.  They  have 
an  invincible  faith  in  the  wickedness  of  the  Secretary  which  nothing  can 
shake.  Therefore  they  cannot  see,  what  every  other  man  sees,  that 
these  orders  drawn  by  the  skillful  hand  of  (General  McDowell,  approved 
by  the  experience  of  Oeneral  Sheridan,  suggested  themselves  in  the 
IMbune  article,  called  for  by  Oeneral  Orierson  in  his  letter,  are  sufficient. 

I  say  that  a  man  who  had  been  a  participant,  who  was  dividing  and 
knowing  that  he  was  dividing  the  spoils  with  Evans,  would  not  have 
'*  killed  the  goose  that  laid  the  golden  egg"  by  such  an  order  as  that. 
Let  me  call  your  attention  first  to  Orierson,  page  137  of  the  Beoord. 
What  is  the  cause  of  the  high  prices  imposed  upon  the  soldiers  t  It  is 
because,  says  Orierson — 

The  prices  could  not  be  regulated  by  a  council  of  adminiatration,  the  trader  not  being  a 
sutler. 

Hence,  according  to  Orierson,  the  whole  difficulty  was  that  the  council 
of  administration  could  not  regulate  the  prices  of  the  trader.  The 
Tribune  article  on  the  same  page  makes  the  pofnt : 

There  it  oo  escape  from  his  rapacity — 

Of  the  trader,  says  Hazen,  speaking  in  the  Tribune  article — 

because  the  officers  have  no  control  over  him  as  they  had  over  the  sutler. 

I  need  not  stop  to  tell  you  how  the  order  of  March  25  states  this,  be- 
cause that  order  was  read  here  repeatedly.  Here  are  the  two  articles 
of  complaint  brought  to  the  attention  of  this  Secretary  by  the  Tribune 
article  inspired  by  Oeneral  Ha£en,  who  himself  saw,  or  thought  he  saw, 
what  the  grievance  was  and  how  to  remedy  it.  Oeneral  Orierson  says 
the  same  thing,  and  Oeneral  McDowell,  who  hears  the  matter,  took  the 
way  to  do  it ;  and  the  only  way  to  do  it,  all  agree,  was  to  subject  this 
trader  to  the  council  of  administration ;  and  although  the  Judge-Advo- 
cate-0«neral  had  said  that  such  an  order  could  not  be  made,  the  Secre- 
tary *^  took  the  bull  by  the  horns  "  and  made  it,  to  make  sure  of  remedy- 
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ing  aud  correcting  the  evil  in  regard  to  which  these  complaints  were 
made. 

Look  again  at  this  Eobinson  letter,  Bobinson  who  was  here,  one  of  the 
witnesses  called  for  the  prosecution.  When  we  brought  his  letter  to  Uie 
attention  of  the  Senate,  then  he  incontinently  ^<  vamosed  the  rancbe." 
What  does  the  Secretary  do  with  that  letter  when  it  comes  to  him  f  He 
puts  it  in  the  archives  of  the  Government,  and  calls  the  attention  of  the 
President  and  of  the  Judge- Advocate-General  and  the  Adjutant-General 
of  the  Army  to  it.  Is  that  the  act  of  a  guilty  man  t  These  gentlemen 
say  he  abstracted  a  letter,  that  he  abstracted  the  Marsh  letter,  fie  did 
not  abstract  the  Bobinson  letter,  not  a  word  of  it ;  but  he  commnnicated 
these  charges  against  himself,  thinking  they  were  idle,  treating  them  as 
ridiculous.  And  therefore  the  man  who  thinks  he  is  afraid  of  having 
attention  brought  to  them,  and  thus  argues  that  they  shall  be  ventiated. 
No  man  would  so  act  who  was  guilty. 

After  having  thus  sketched  the  evidence  and  called  the  attention  of 
the  Senate  to  the  leading  facts  in  the  case,  I  beg  to  say,  in  conclusionf 
that  I  hope  the  majority  of  the  Senate  will  not  force  a  vote  on  tbe  plea 
which  they  ordered  to  be  made.  This,  I  repeat,  puts  the  minority  of  the 
Senate  in  an  attitude  wherein  they  cannot  have  a  fair  vote  upon  this 
question  of  guilt  or  innocence,  because  of  the  decision  already  had  of  the 
want  of  jurisdiction  by  more  than  one-third  of  this  body. 

I  have  discharged  my  duty  to  the  best  of  my  ability  under  the  circum- 
stances, very  trying,  owing  to  the  heat  of  the  day  and  the  exhaustion  of 
the  Senate,  the  late  season  of  the  year  in  which  we  have  been  forced  to 
this  argument,  the  wearied  condition  of  mind  in  which  you  all  mast  be, 
and  the  staleness  of  the  subject  itself,  which  leaves  me  to  talk  to  so  many 
empty  seats.  Can  that  be  called  a  trial  when  we  have  the  spectacle  of 
more  than  half  these  seats  empty  t  The  utter  indifference  manifested  to 
the  subject  shows  that  it  is  not  one  upon  which  this  body  ought  to  pass 
otherwise  than  by  dismissing  the  articles  for  the  reason  that  there  can- 
not be  any  final  vote  which  will  represent  the  just  sentiment  of  the  Senate 
upon  the  merits  ofthe  case. 

Mr.  MsBBiMON.  Mr.  President,  before  the  counsel  takes  his  seat  I 
wish  to  propound  two  questions  which  I  should  like  to  hear  debated  by 
counsel,  either  by  himself  or  some  of  his  colleagues,  before  the  argument 
doses.  I  ask  the  Clerk  to  read  the  two  questions  which  I  send  to  the 
desk. 

The  Pebsidbnt  |>ro  tempore.  The  Secretary  will  report  them. 

The  Chief  Clerk  read  as  follows : 

If  the  Senate  sits  as  a  court  to  try  cases  of  impeachment  and  there  is 
no  specified  limit  on  the  power  of  the  court  to  decide  all  questions  com- 
ing before  it  except  in  one  respect,  that  of  conviction,  why  is  a  Senatofi 
dissenting  from  a  decision  of  the  court  made  by  a  majority,  except  in  the 
case  of  the  exception  named,  not  bound  by  such  decision  just  as  a  dis- 
senting judge  of  the  Supreme  Court  is  bound  by  a  decision  made  by  a 
majority  of  that  court  t 

What  is  meant  by  the  term  "convicted'' as  used  in  the  sixth  clause 
of  section  3  of  article  1  of  the  Constitution  f  Can  there  be  conviction 
without  judgment  of  disqualification  to  hold  officert 

Mr.  Blaib.  Mr.  President  and  Senators,  the  first  question  which  the 
honorable  Senator  from  Forth  Carolina  makes  is  one  which  I  have  en- 
deavored very  elaborately  to  consider  in  the  opening  of  this  argument. 
I  endeavored  to  show,  at  some  length  and  by  authorities,  that  the  pl6A 
which  we  put  in  was  a  plea  not  in  abatement  because,  as  the  decision 
I  quoted  shows,  there  can  l^e  no  plea  in  abatement  in  this  court.    There 
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cannot  be,  says  the  decision  in  12  Peters,  a  plea  in  abatement  to  the 
jurisdiction  in  any  conrt  wherein  no  other  court  has  jurisdiction ;  that 
is  to  say,  the  plea  in  abatement  must  point  out  the  special  jurisdiction. 
That  is  the  form  of  the  plea.  It  must  not  only  deny  the  jurisdiction  of 
the  body,  but  it  must  point  out  what  body  has  the  jurisdiction.  Our 
plea  did  not  do  that  or  attempt  to  do  it ;  and  therefore  by  the  express 
terms  of  the  decision  in  12  Peters  it  was  not  a  plea  in  abatement.  It 
was  a  special  plea  in  bar,  and  therefore  being  a  special  plea  in  bar, 
could  not  be  overruled  by  any  less  than  a  vote  which  could  convict,  be- 
cause that  means  conviction.  When  a  speciid  plea  pleads  special  cir- 
cumstances as  a  reason  for  not  convicting,  if  the  plea  is  overruled  con- 
viction follows.  Hence  conviction  cannot  follow  in  this  case.  The  plea 
has  not  been  overruled  in  this  case  because  the  required  number  to  con- 
vict has  not  been  obtained.  That  is  the  law  as  laid  down  by  the  highest 
authority  that  I  know,  the  Supreme  Gourt  of  the  United  States  stating 
expressly  the  principle  that  in  no  court  of  special  jurisdiction  is  there  a 
plea  in  abatement  made  to  the  jurisdiction  by  pleading  over.  Hence 
also  the  question  inures  in  the  case  to  the  last  moment.  I  suppose  no 
honorable  Senator  will  contend  that  any  body  can  give  the  judgment  of 
conviction  except  the  body  that  has  the  power  to  give  judgment.  No 
body  can  give  a  judgment  of  conviction  on  final  hearing  of  this  ease 
except  by  the  assertion  of  the  power  of  the  court.  It  lies  in,  it  is  as- 
serted in,  the  very  judgment  itself.  The  power  is  inherent,  and  hence 
it  of  necessity  requires  something  that  is  to  assert  that  power  and  it 
does  exercise  it  That  is  the  answer  that  I  have  endeavored  to  give 
more  at  large  in  the  course  of  my  argument. 

The  second  question  which  the  honorable  Senator  asks  is.  What  is 
meant  by  the  term  ^*  convicted"  as  used  in  the  sixth  clause  of  section  3 
of  article  1  of  the  Constitution  t  Oan  there  be  conviction  without 
judgment  of  disqualification  to  hold  office  f  The  disqualification  to  hold 
office  hais  not  been  considered  as  at  all  necessary.  They  may  give  it  or 
they  may  not.  It  has  never  been  maintained,  I  believe,  by  any  com- 
mentator upon  the  Constitution,  that  it  was  necessary  on  conviction  to 
add  to  the  judgment  disqualification  as  a  part  of  the  sentence. 

Mr.  Mbbbimon.  Suppose  two-thirds  of  the  Senate  should  find  the 
accused  guilty,  would  It  require  a  two-thirds  vote  to  pronounce  judg- 
ment f  Is  the  conviction  complete  without  the  finding^  and  also  the 
judgment? 

Mr.  Blaib.  It  is  a  question  that  I  have  not  at  all  considered  whether 
it  does  not  require  the  same  number  to  give  judgment  that  it  does  to 
convict.  As  a  question  of  first  impression,  I  should  say  that  the  judg- 
ment, or  the  sentence  rather,  necessarily  is  a  part  of  the  evidence  of  con- 
viction :  but  most  of  the  treatises  on  the  Constitution  with  regard  to 
impeacnment  have  considered  that  the  disqualification  to  hold  office  was 
a  mere  incident ;  that  the  object  of  the  proceeding  was  ejectment  from 
office  and  the  disqualification  superadded,  which  may  be  put  or  not,  I 
think,  as  circumstances  require ;  that  it  was  merely  to  insure  the  efifec- 
tuation  of  the  judgment.  That  is,  if  a  man  could  be  convicted  and 
turned  out  of  office  and  the  Senate  could  not  put  on  a  disablement  from 
his  being  put  in  again,  the  President  might  put  him  back  again,  and 
that  contest  would  be  a  fruitless  one.  It  was  for  such  cases  as  that,  as 
I  have  in  my  opening  argument  endeavored  to  explain,  that  impeach- 
ment applied,  that  is,  only  to  cases  of  controversy  between  the  great 
public  bodies,  the  Executive  and  his  appointees  on  the  one  hand,  and 
the  House  representing  the  i>eople  on  the  other;  and  that  it  would  be 
applicable  only  to  such  cases.    It  could  not  be  carried  out  in  such  cases 


900  TRIAL   OF   WILLIAM   W.   BELKNAP. 

without  the  power  of  the  Senate  to  put  in  the  disqnalificatioD,  becaase 
if  he  were  ejected  from  an  office,  he  might  be  pat  back  the  next  day  by 
the  Presiijent.  Therefore  I  have  always  supposed  it  was  a  thing  en- 
tirely discretionary  according  to  the  aggravation  of  the  offense  and 
according  to  the  judgment  of  the  Senate  for  the  time  being  as  to  the 
offender.  But  I  have  not  considered  whether  it  required  any  greater 
vote  to  impose  the  sentence  than  to  adjudge  the  conviction;  bat  sap- 
pose  as  a  matter  of  first  impression  that  it  would  not,  that  the  two 
things  go  together.  I  do  not  see  that  it  has  any  particular  bearing  on 
the  case  now  before  the  court  I  do  not  see  the  bearing  of  the  qaestion 
upon  the  case  at  bar  at  idl.  It  seems  to  me,  as  I  have  endeavored  to 
explain  in  this  argument  and  in  the  other,  that  tiie  whole  reach  of  this 
proceeding  is  against  an  offender  in  office,  and  that  the  reason  of  the 
thing  ceases  when  he  is  out  of  office  before  proceedings  commence. 

Mr.  INGALLS.  Mr.  President,  I  move  that  the  Senate  sitting  in  the 
trial  do  now  adjourn. 

The  motion  was  not  agreed  to. 

Mr.  Blaok.  Mr.  President,  I  do  not  like  to  make  any  appeal  to  the 
mere  mercy  of  the  Senate ;  but  certainly  it  seems  like  a  hardship  that 
the  case  should  be  pressed  on  in  the  absence  of  the  counsel  who  is  to 
answer  the  arguments  that  will  be  made  this  afternoon,  if  they  are 
made.  I  therefore  ask  very  earnestly  that  there  shall  be  no  objectiou 
made— and  I  am  very  much  surprised  that  there  should  be  any— to  a 
continuance  of  the  cause  until  to-morrow  simply  that  Mr.  Carpenter^ 
who  is  absent  on  account  of  illness  which  wholly  disables  him  from 
being  here,  shall  be  present  in  order  that  he  may,  by  hearing  tiie  argn- 
ments  of  the  other  side,  qualify  himself  to  reply  to  them.  It  is  impos- 
sible for  me  to  do  it  because  the  daty  of  replying  mainly  to  the  arga- 
ments  which  the  gentlemen  will  deliver  on  the  part  of  the  Honse  of 
Eepresentatives  this  afternoon,  if  they  go  on  at  all,  has  been  assigned 
to  him  and  not  to  me.  It  is  almost  as  bad  as  refusing  to  a  man  the 
privilege  of  being  heard  by  his  counsel  altogether. 

Mr.  CONKLING.  May  I  inquire  of  the  counsel  who  is  now  addressing 
the  Senate,  inasmuch  as  the  argument  made  to-day  will  be  in  print  by 
an  hour  in  the  morning  as  early  as  that  when  his  associate  will  be  ap, 
thus  giving  him  opportunity  to  peruse  and  mark  it  in  print,  whether 
the  whole  object  which  he  seeks  will  not  be  obtained  substantially  as 
well  as  if  we  go  over  until  to-morrow  and  lose  the  rest  of  this  day  1 

Mr.  Black.  I  think  not.  There  is  no  certainty  that  the  argument  will 
be  printed  to-morrow. 

Mr.  CONKLING.  That  occurred  to  me,  and  I  should  like  to  know  from 
the  managers,  if  we  may  know  that,  whether  the  argument  which  will 
be  made  this  afternoon  will  be  in  print  in  tiie  morning.  If  it  should  be 
delivered  and  withheld  for  revision,  and  a  reply  be  required  from  ooon- 
sel  who  is  not  to  hear  the  delivery  of  the  argument,  that  would  be  very 
awkward  certainly. 

Mr.  Manager  Lord.  I  will  answer  the  Senator  that  Mr.  Lapham,  who 
is  expected  to  make  the  next  argument  on  bebalf  of  the  managers,  went 
home  indisposed.  I  have  now  sent  for  him.  I  presume  that  whatever 
he  says  on  th^  subject  will  not  need  revision.  If  Mr.  Lapham  is  not 
able,  then  Mr.  Lynde  will  have  to  go  on,  if  the  Senate  does  not  adjoorn. 

Mr.  GoNELma.  Will  his  argument  be  printed  in  the  morning  f 

Mr.  Manager  Lynde.  I  should  prefer  not  to  go  on,  as  I  intended  merely 
to  s^esk  on  a  single  point  of  law,  and  not  comment  upon  the  testimony; 
and,  as  an  arrangement  was  made  yesterday  as  to  the  order  of  the  argn* 
ment,  I  did  not  come  here  to-day  prepared  to  make  my  argument 
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Mr.  Manager  Lord.  Mr.  President,  I  will  say  again  tbat  I  haTe  sent 
for  Mr.  Lapham.  He  lives  very  near  by,  and  he  may  be  able  to  go 
on  to-day.     . 

Mr.  Ingalls.  Has  Mr.  Lapham  retired  from  the  Capitol,  being  unable 
to  remain  t 

Mr.  Manager  Lobd.  He  went  home  about  an  hour  ago;  but  still,  I 
think,  he  may  be  able  to  go  on.  I  thought  when  he  went  away  that  Mr. 
Lynde  would  take  his  place.  I  And  now  that  Mr.  Lynde  would  prefer 
to  go  on  in  the  morning,  and  I  have  sent  for  Mr.  Lapham. 

Mr.  Akthont.  I  should  like  to  ask  counsel  for  the  defense  if  Mr.  Car- 
penter's indisposition  is  such  that  it  is  probable  he  will  be  unable  to  ap- 
pear to-morrow. 

Mr.  Blaok.  I  think  he  will  be  here  then.  He  is  very  sick  now,  but  it 
is  a  sort  of  sickness  that  he  is  very  likely  to  recover  from  by  to-morrow 
morning. 

Mr.  Manager  Lord.  You  think  he  will  be  here  f 

Mr.  Black.  I  do  think  he  will  be  here. 

M.  OoNKLma.  I  suggest  that  it  might  facilitate  the  determination  of 
this  matter  if  the  Senate  sitting  for  the  trial  were  to  take  a  recess  of 
ten  minutes.    When  Mr.  Lapham  gets  here  these  gentleman  can  confer. 

The  PuRBTDmiT  pro  tempore.  The  Senator  firom  Kew  York  moves  a 
recess  of  ten  minutes. 

The  motion  was  agreed  to ;  and  (at  three  o'clock  p.  m.)  the  Senate 
sitting  for  the  trial  of  the  impeachment  took  a  recess  for  ten  minutes. 

After  the  expiration  of  the  recess — 

The  President  jpro  tempore.  The  Senate  resumes  the  trial  session. 

Mr.  Manager  Lord.  I  wiU  say  that  I  have  sent  for  Mr..  Lapham,  and 
expect  him  here  every  moment.  The  messenger  I  sent  has  not  returned. 
He  lives  at  407  Blast  Capitol  street,  which  I  understand  is  not  very  for 
from  here.  If  the  Senate  will  wait  two  or  three  minutes  he  will  very 
likely  be  here. 

Mr.  CoNKLma^  By  way  of  preventing  the  Senate  from  being  without 
business,  I  ask  that  the  trial  may  be  suspended  and  that  the  bill  which 
I  joat  now  reported,  and  in  which  the  Senator  firom  Maine  [Mr.  Hamlin] 
is  very  much  interested,  may  be  taken  up  and  acted  upon. 

The  Presedbnt  pro  tempore.  The  Senator  from  New  York  asks  that 
the  tri^  session  be  suspended  for  the  purpose  of  considering  legislative 
business.    Is  there  objection  1 

Mr.  Oglesby.  I  understood  that  the  court,  or  the  Senate  sitting  in 
the  trial,  had  taken  a  recess  for  ten  minutes. 

The  President  pro  tempore.  The  Senator  is  correct. 

Mr.  Oglesbt.  And  that  the  President  of  the  Senate  had  announced 
that  the  recess  had  expired  and  that  the  court  would  proceed  with  the 
case.  Now,  if  the  managers  and  counsel  are  not  prepared  to  go  on  and 
the  court  is  ready  to  hear  them,  let  us  conclude  the  argument  and  let 
the  court  take  the  case.  I  do  not  know  that  the  Senate  should  be  de- 
layed day  after  day  or  hour  after  hour  sitting  here  patiently  waiting  to 
hear  evidence  and  hear  argument,  willing  to  hear  counsel,  willing  to 
be  enlightened  by  them,  and  if  after  the  admonition  the  counsel  and  . 
managers  have  received  they  are  not  ready  to  go  on,  I  think  it  no  more 
than  prudent  that  the  court  should  admonish  ^e  counsel  and  managers 
both  that  it  is  ready  to  take  charge  of  the  case  without  any  further 
elucidation. 

Mr.  CoNKLiNG.  Will  the  Senator  allow  me  to  inquire  of  him,  did  he 
hear  one  of  the  managers  state  that  a  messenger  had  gone  to  a  house 
near  by  to  recall  one  of  the  managers  who  left  here  a  short  time  ago 
not  feeling  well,  and  that  they  expected  him  here  momentarily  t 
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Mr.  OaLESBT.  If  the  Senator  from  New  York  will  permit  me  to  reply, 
I  will  say  that  I  did  hear  that  statement. 

Mr.  INGALLS.  Mr.  President,  may  I  rise  to  a  point  of  order? 

The  President  pro  tempore.  The  Senator  from  Kansas  rises  to  a  point 
of  order. 

Mr.  Ingalls.  Is  the  Senate  in  trial  session  or  legislative  session ! 

The  President  pro  tempore.  In  legislative  session. 

Mr.  Ingalls.  What,  then,  is  the  question  before  the  Senate? 

The  President  pro  tempore.  The  consideration  of  the  bill  asked  for 
by  the  Senator  from  New  York. 

Mr.  Allison.  I  have  no  objection  to  the  consideration  of  that  bill. 

Mr.  Oglesbt.  I  asked  the  presiding  ofQcer  of  this  body  if  the  ten 
niinntes  had  not  expired,  and  before  I  made  a  remark  I  nnderstood  the 
President  to  say  that  the  court  was  now  ready  to  proceed  with  the  trial. 

The  President  pro  tempore.  The  Senator  is  right  in  that  the  Chair 
stated  that  the  Senator  was  correct  in  regard  to  the  recess.  Since  the 
recess,  however,  by  unanimous  consent  the  business  of  the  trial  was  sas* 
pended  for  the  purpose  of  considering  the  bill  which  the  Senator  from 
J^ew  York  reported. 

Mr.  OaLESBT.  To  which  I  rose  to  object 

The  President  pro  tempore.  The  Chair  did  not  hear  the  objection. 
^he  Senator  rose  and  the  Chair  recognized  him  on  the  bill,  as  he  sap- 
posed,  no  objection  being  made  to  its  consideration. 

Mr.  OoLBSBY.  I  object  now. 

The  President  pro  tempore.  The  objection  is  now  too  late.  The  bill 
will  be  read. 

Mr.  Edmunds.  Mr.  President,  I  rise  to  a  point  of  senatorial  courtesy. 
If  the  Senator  from  Illinois  states  that  he  rose  to  object,  according  to  the 
universal  usage  of  this  body  he  is  entitled  to  do  it. 

The  President  pro  tempore.  The  Chair  did  not  understand  the  See- 
ator  to  state  that  he  objected  before  the  bill  was  taken  up. 

Mr.  Oglesby.  I  rose  and  addressed  the  President  of  the  Senate,  n 
the  President  will  allow  me  to  so  remark,  by  asking  the  Ghair  one  or  two 
questions.  The  Chair  replied  to  me  in  such  manner  as  to  leave  no  doubt 
upon  my  mind  that  we  were  now  in  trial  session.  Atter  that  and  the 
motion  had  been  made  by  the  Senator  from  New  York,  as  I  nndetstood 
from  the  President  that  the  court  was  sitting,  I  did  not  offer  an  objec- 
tion to  the  Senator's  bill,  but  I  took  the  liberty  to  make  the  remarks  that 
I  did.  The  Senate  is  sitting  here  patiently  in  this  heated  weather  ready 
to  go  on  with  this  trial.  We  are  perfectly  willing  to  hear  counsel  ana 
managers,  but  they  ought  to  be  ready  without  asking  a  moment's  longer 
delay. 

The  President  pro  tempore.  The  Chair  will  state  to  the  Senator  from 
Illinois  that  the  Chair  recognized  the  Senator  from  New  York,  and  pu^ 
the  question  to  the  Senate,  to  which  no  objection  was  made,  of  suspend' 
ing  the  business  in  trial  session  for  the  purpose  of  considering  the  biU 
which  the  Senator  from  New  York  suggested.  The  Chair  stated  that 
the  bill  was  before  the  Senate,  and  then  the  Senator  from  Illinois  rose^ 
.  as  the  Chair  supposed,  to  address  the  Senate  on  the  bill.  The  Senator 
now  states  that  he  supposed  the  Senate  was  in  trial  session,  and  on  that 
he  would  have  a  right  to  object  to  the  consideration  of  the  bill.  . 

Mr.  CONKLING.  The  honorable  Senator  from  Illinois  in  the  course  oi 
his  very  eloquent  remarks  has  said  that  he  did  not  object  to  this  bilU^ 
which  the  venerable  Senator  from  Maine  was  so  much  interested.  The 
Senator  from  Illinois  need  not  have  made  that  remark  5  because  knp^' 
ing  him  as  I  do,  I  know  that  he  is  incapable  of  making  such  an  objection- 
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He  did^not  object  to  it ;  be  will  not  object  to  it.  It  is  a  little  bill  to 
change  the  name  of  a  little  flshing-vessel.  The  papers  are  all  complete ; 
there  are  fall  certificates  which  the  Senator  from  Maine,  unlike  some 
other  Senators  whom  I  might  refer  to  bat  I  do  not,  always  takes  the 
pains  to  have  the  official  certificates  and  the  full  proofs  in  these  some- 
what vexations  cases.  He  has  taken  the  trouble  to  have  all  that  now. 
He  wants  this  little  bill  passed.  It  is  a  matter  of  accommodation  to  him 
and  to  his  constituents.  It  would  have  taken  about  one-quarter  of  the 
time  which  I  have  misexpended  myself  now  in  addressing  the  Senate. 
As  I  know  the  Senator  from  Illinois  will  not  object  to  it,  I  ask  now  that 
this  little  bill  may  be  taken  up  and  passed  in  the  absence  of  the  Senator 
from  Maine,  so  that,  when  he  comes  back,  he  may  be  rejoiced  to  know 
that  the  Senate  has  done  that  little  act  of  courtesy  to  him  in  his  absence. 

The  President  prp  tempore.  The  Chair  reminds  the  Senator  from  Kew 
York  that  debate  is  oat  of  order.    The  Senate  is  in  trial  session. 

Mr.  OaLESBT.  Do  I  understand  the  Ohair  to  decide  that  we  are  now 
in  trial  sessibh. 

The  Pn^i^i^T  pro  tempore.  In  consequence  of  the  objection  of  the 
Senator  from  Illinois;  and  therefore  debate  is  not  in  order. 

Mr.  CoNKLiNa.  The  Senator  from  Illinois  will  withdraw  that  objec- 
tion. 

Mr.  OaLESBY.  I  should  be  perfectly  willing  to  accommodate  the  ap- 
peal of  the  Senator  from  New  York. 

The  President  pro  tempore.  The  Chair  reminds  Senators  that  debate 
is  not  in  order. 

Mr.  Oglesby.  Gould  I  have  permission  to  withdraw  my  objection. 

The  President  pro  tempore.  The  Senator  can  withdraw  his  objection. 

Mr.  Oglesby.  I  was  going  to  reply  to  the  honorable  Senator  from 
New  York  that,  under  his  touching  appeal,  with  that  rotund  and  irre- 
sistible eloquence  that  overwhelms  every  man  to  whom  it  is  addressed, 
I  would  withdraw  my  objection  if  I  felt  that  I  should  be  supported  by 
the  Senate ;  but,  as  I  see  the  Senate  is  determined  to  proceed  with  this 
trial,  I  shall  have  to  stand  on  my  objection.    [Laughter.  | 

Mr.  Manger  Lord.  Mr.  President,  I  would  state  that  Mr.  Lapham  is 
not  able  to  come,  and  Mr.  Lynde  will  proceed  with  his  argument. 

M]\  Manager  Lynde.  Mr.  President  and  Senators,  I  feel  great  delicacy 
in  addressing  the  Senate  at  this  time  because  of  the  arrangement  which 
had  been  mwie  between  counsel  for  the  argument  of  this  case,  that  ar- 
rangement being  that  Mr.  Blair  should  open  the  argument  and  should 
be  followed  by  Mr.  Lapham,  who  would  address  the  Senate  upon  the 
evidence  in  the  case  and  such  points  of  law  as  he  saw  fit  to  address 
them  on,  and  that  I  should  be  called  on  to  address  the  Senate  on  one  single 
point  of  law ;  and  in  fact  I  did  not  know  that  I  should  be  called  on  to 
address  the  Senate  on  that  question  of  law  until  yesterday  afternoon. 
Under  these  circumstances,  as  I  am  not  to  address  the  Senate  upon  the 
facts,  (for  I  have  made  no  compilation  of  the  evidence  in  this  case,)  it  is 
pecaliarly  embarrassing  to  me,  inasmuch  as  the  counsel  on  the  other 
side  have  already  addressed  the  Senate  upon  the  facts,  and  the  counsel 
who  is  to  follow  on  the  other  side  will  undoubtedly  ask  the  Senate  that  some 
of  the  managers  shall  address  the  Senate  on  the  facts  before  he  shall  be 
called  upon  to  reply.  I  do  not  feel.  Senators,  that  we  areat  all  to  blame 
for  not  being  able  to  proceed  in  the  regular  order  of  argument  this  after- 
noon. It  is  owing  to  the  fact  that  one  of  the  managers,  after  spending 
two  or  three  hours  in  this  court,  has  gone  home  sick,  and  that  is  an 
event  over  which  neither  Senate  nor  managers  have  any  control.  It  is 
usually  considered  a  sufficient  reason  for  giving  some  indulgence  to 
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counsel  even  in  the  midst  of  the  most  important  cases,  bat  as  a  oontioo- 
ation  of  this  argument  is  insisted  upon,  1  will  say  to  the  Senate  all  that 
I  have  to  say  upon  this  case  and  will  occupy  bot  a  very  short  time. 

The  only  point  to  which  I  intended  to  call  the  attention  of  the  Senate 
is  as  to  the  effect  of  the  vote  upon  the  question  of  jurisdiction  upon  the 
final  vote  which  will  be  taken  on  conviction.  I  do  not  propose  to  enter 
into  an  argument  on  the  question  which  was  argued  here  by  the  Senate 
for  some  thirty  days  as  to  the  jurisdiction  of  this  court.  I  take  it  that 
question  has  been  as  fully  discussed  as  would  be  of  advantage  in  this 
case,  and  that  every  Senator  is  fully  satisfied  in  his  own  mind;  but  I 
am  not  advised  that  the  other  question,  which  I  now  present,  has  re- 
ceived the  consideration  of  the  Senate. 

The  question  was  asked  this  afternoon  by  one  of  the  Senators  as  to 
what  was  included  in  the  word  ^'conviction."  When  that  question  is 
answered  it  seems  to  me  that  it  disposes  entirely  of  the  effect  or  this  vote. 
If  the  word  '*  conviction'^  embraces  every  step  and  every  proceeding  in 
the  cause  from  th&  beginning  to  the  end,  every  step  that  becomes  neces- 
sary in  the  course  of  the  trial  of  this  cause,  then  t;)iere  must  be  a  concur- 
rence of  two-thirds  of  the  Senators  present.  If,  however,  it.  includes 
nothing  more  than  the  vote  on  the  question  of  guilt  of  the  aocosed, 
whether  the  allegations  in  the  articles  of  impeachment  are  sustained  by 
the  evidence  in  the  case,  then  all  other  questions  can  be  determined  by 
a  nuyority  vote. 

The  question  of  jurisdiction  may  be  raised  in  different  forms.  In  the 
case  of  Judge  Barnard  it  was  raised  upon  a  plea  that  acts  which  were 
performed,  crimes  committed  by  that  judge  during  a  previous  term  of 
his  service,  were  not  proper  subjects  of  impeachment.  What  does  that 
mean  but  that  the  court  had  no  jurisdiction  of  the  allegations  in  those 
articles  of  impeachment,  and  therefore  could  not  proceed  with  the  trial  of 
that  cause  f  On  that  plea,  which  was  presented  to  j  the  court^  the  vote 
stood  9  against  the  jurisdiction  of  the  court,  against  the  validitvof  the 
articles,  and  23  in  favor  of  their  validity.  Among  the  eminent  lawyers 
and  judges  who  participated  in  that  trial  and  who  voted  upon  this  ques- 
tion, I  find  that  Chief- Judge  Church,  Judges  Folgerand  Bapallo,  Sena- 
tors Foster,  Harrower,  Lewis,  Lord,  Murphy,  and  O'Brien  voted  agjainst 
those  articles  of  impeachment,  against  the  court  taking  jurisdiction  of 
those  articles,  for  the  reason  the  offense  was  committed  in  a  prior  term 
from  the  one  in  which  he  was  then  serving;  and  yet  those  judges,  aiter 
that  question  had  been  decided,  every  one  of  them,  voted  in  favor  of 
sustaining  the  articles,  those  very  articles,  upon  the  final  vote.  What 
then  becomes  of  this  pretense  that  a  Senator  sitting  as  a  jndge  or  sitting 
in  the  trial  of  an  impeachment  case,  when  he  feels  that  the  Senate  has 
no  jurisdiction  over  the  articles  presented  and  that  question  has  once 
been  decided  by  the  tribunal,  has  still  a  right  to  set  up  his  own  opinion 
against  the  decision  of  the  court  and  refuse  to  vote  upon  the  articles 
presented  f  I  see  no  reason,  Senators,  why,  after  a  question  is  decided 
according  to  law,  according  to  the  practice  of  courts,  the  decision  is  not 
binding  upon  every  party  who  has  an  act  to  perform  in  carrying  out  the 
adjudication  of  that  court. 

On  the  subject  of  conviction  I  would  ask  the  indulgence  of  the  Senate 
to  read  from  Story  on  the  Constitution,  §  811 : 

When  the  answer  is  prepared  and  given  in,  the  next  re^lar*proceeding  is  for  the  House  o 
Kepresentatives  to  file  a  replication  to  the  answer,  in  writing,  in  substance  denjing  thetruui 
ana  validity  of  the  defense  stated  in  the  answer  and  averring  the  truth  and  safficiencr  oi 
the  charges  and  the  readiness  of  the  House  to  prove  them  at  such  convenient  time  and  pls<j> 
as  shall  be  appointed  for  that  purpose  by  the  Senate.  A  time  is  then  assigned  for  ^^'^ ' 
and  the  Senate,  at  that   period  or  before,  adjust  the  preliminaries  and  other  proceedings 
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proper  to  be  had  before  and  at  the  trial  by  fixed  regnlatioiiB,  which  are  made  known  to  the 
Uooae  of  Bepresentatives  and  to  the  part^  acciued.  On  the  day  appointed  for  the  trial  the 
House  of  Bepresentativee  appear  at  the  bar  of  the  Senate,  either  in  a  body  or  by  the  man- 
seers  selected  for  that  porpoee,  to  proceed  with  the  trial.  Proceee  to  compel  the  attendance 
of  witnessee  is  prerioosly  issued  at  the  request  of  either  party  by  order  of  the  Senate ;  and 
at  the  time  and  place  appointed  they  are  boond  to  appear  and  give  testimony.  On  the  day 
of  trial,  the  parties  being  ready,  the  managers  to  conduct  the  prosecution  open  it  on  behalf 
of  the  House  of  Bepresentatiyes,  one  or  more  of  them  deliyering  an  explanatory  speech, 
either  of  the  whole  charges  or  of  one  or  more  of  them.  The  proceedings  are  then  conducted 
substantially  as  they  are  upon  common  judicial  trials,  as  to  the  admission  or  rejection  of 
testimony,  the  examination  and  cross-examination  of  witnesses,  the  rules  of  eyidence,  and 
the  legal  doctrines  as  to  crimes  and  midemeanors.  When  the  whole  evidence  has  been  gone 
throuf^,  and  parties  on  each  side  haye  been  fully  heard,  the  Senate  then  proceed  to  the  con- 
sideration of  the  case.  If  any  debates  arise,  tliey  are  conducted  in  secret ;  if  none  arise,  or 
after  they  are  ended,  a  day  is  assigned  for  a  final  public  decision,  by  j^eas  and  nays,  upon 
each  separatel  charge  in  the  articles  of  impeachment.  When  the  court  is  assembled  for  this 
purpose,  the  question  is  propounded  to  each  member  of  the  Senate  byname  by  the  President 
of  tne  Senate,  in  the  following  maoner,  upon  each  article,  the  same  being  first  read  by  the 
Secretary  of  the  Senate :  *'  Mr.  ,  how  say  you,  is  the  respondent  guilty  or  not  guilty 

of  a  high  crime  and  misdemeanor,  as  charged  in  the  — —  article  of  impeachment  V 
Whereupon  the  member  rises  in  his  place  and  answers  guilty  or  not  guilty,  as  his  opinion  is. 
If  upon  no  article  two-thirds  of  the  Senate  decide  that  the  party  is  guilty,  he  is  then  en- 
titled to  an  acquittal,  and  is  declared  accordingly  to  be  acquitted  by  the  President  of  the  Sen- 
ate. If  he  is  conyicted  of  all  or  any  of  the  articles,  the  Senate  then  proceed  to  fix,  and  de- 
clare the  proper  punishment. 

It  is  very  apparent  that  this  great  commentator  on  the  Constitution 
coBstmed  the  word  '^  conviction  "  as  ai^plying  to  the  vote  upon  the  ar- 
ticles of  impeachment.  That  is  the  only  vote  which  the  Oonstitation 
requires  shonld  be  taken  by  yeas  and  nays.  Bat  it  is  impossible,  Sen- 
atorSf  for  me  to  nnderstand  how  this  question  as  to  whether  the  Senate 
will  try  the  cause  and  have  a  right  to  try  the  cause  should  in  any  man- 
ner be  complicated  with  the  question  of  conviction.  It  certainly  can- 
not be  complicated  with  it  any  more  than  the  admission  of  evidence ; 
the  question  as  to  whether  evidence  is  admissible  in  the  trial  of  tiie  cause 
where  an  objection  is  made ;  and  yet  who  has  ever  supposed  that  it  re- 
quired two-thirds  of  the  Senate  to  admit  testimony  which  was  offered  in 
the  trial  of  an  impeachment  case  t  And  if  the  Senate  does  admit  the 
evidence,  if  a  majority  have  a  right  to  pass  upon  the  question  as  to 
what  is  legal  evidence  and  what  testimony  is  admissible  in  the  case,  that 
decision  must  be  binding  upon  the  court  and  every  member  of  it.  ^o 
member  has  a  right  to  say  that  the  miyority  of  the  Senate  can  admit 
the  evidence  and  yet  he  have  a  right  to  exclude  it 

In  the  impeachment  case  of  Andrew  Johnson,  lately  tried  before  this 
Senate,  in  fifteen  cases  where  the  yeas  and  nays  were  called  on  the  ad- 
mission of  evidence  there  were  less  than  two-thirds  voting  for  the  ad- 
mission, and  yet  that  evidence  was  received.  Of  nine  cases  where  the 
yeas  and  nays  were  called  and  the  evidence  was  r^ected  there  were  five 
or  six  where  it  was  rejected  by  less  than  a  two-thirds  vote. 

It  is  a  new  idea  that  a  judge  upon  the  bench  is  not  bound  by  legal  de- 
cisions in  the  same  case ;  that  a  judge  upon  the  bench  is  not  bound  to 
regard  the  law  of  the  case  when  it  is  settled ;  and  if  it  is  true  that  this 
question  can  be  passed  upon  by  a  majority  vote,  the  decision  is  binding 
upon  the  judge  as  well  as  upon  the  party. 

I  will  now  read  on  the  subject  of  the  definition  of  "  conviction  "  from 
a  small  work  called  The  Cabinet  Lawyer,  from  pages  62  and  63 : 

^heu  the  case  for  the  prosecution  is  closed,  the  prisoner  or  his  counsel  addresses  the  jury 
and  examines  witnesses  for  the  defense,  to  which  the  prosecuting  counsel  has  the  right  of  aa- 
dressing  the  pury  in  reply,  if  witnesses  haye  heen  called  for  the  defense,  except  for  the  pur- 
pose of  proving  the  jpnsoner^s  character ;  for,  if  the  defense  rests  entirely  on  character  and 
cross-examination  ox  prosecutor's  witnesses,  the  prisoner  or  his  counsel  has  the  last  word, 
and  no  reply  is  allowed  to  the  opening  counsel.  The  eyidence  on  hoth  sides  being  closed, 
the  judge  sums  up,  as  in  ciyil  cases,  and  the  jury  deliberate  on  their  yerdict,  and  until  a  yer- 


90G  TRIAL   OP   WILLIAM   W.    BELKNAP. 

diet  be  given  they  cannot  be  dischargfed.  If  they  find  the  prisoner  not  gailtj,  he  is  liber- 
ated ;  but  if  thej  find  him  guilty,  he  is  said  to  be  convicted  of  the  crime  whereof  he  ^nds 
indicted. 

I  also  refer  the  Senate  to  Bouvier's  Law  Dictionaryf  twelfth  edition, 
title  ''Conviction,"  for  the  legal  definition  of  this  word,  which  reads  as 
follows: 


GoMYiCTlON.  (Lat  eonvictio;  from  con,  with,  vtneere,  to  bind.)    In  practice.   That 
proceeding  of  record  which  ascertains  the  guilt  of  the  party  and  upon  which  the  sentence 
or  judgment  is  founded. 

''  Which  ascertains  the  guilt  of  the  party."  What  is  it  that  ascertains 
the  gnilt  of  the  party  on  these  articles  of  impeachment  as  they  are  pre- 
sented to  the  Senate  t  Is  not  that  ascertained  entirely  from  the  evi- 
dence and  from  the  verdict  based  upon  that  evidence;  the  evidence  that 
is  properly  before  the  court ;  the  evidence  which  the  court  has  decided 
to  receive  t  What  has  it  to  do  with  the  fact  that  the  court  has  voted 
upon  the  question  as  to  whether  it  will  proceed  to  try  the  cause  ! 

I  feel  myself  embarrassed  in  presenting  authorities  to  this  court  to 
maintain  the  position  that  all  questions  are  to  be  decided  by  a  majority 
vote,  unless  the  Constitution  or  laws  or  the  rules  of  court  and  of  legis- 
lative bodies  expressly  prescribe  a  different  rule.  It  would  seem  so 
familiar  to  Senators  that  to  quote  authorities  to  sustain  it  would  be 
trespassing  upon  your  time ;  yet  I  ask  your  indulgence  while  I  call  to 
your  mindi  a  few.  I  do  not  claim  that  the  vote  upon  the  question  of 
jurisdiction  is  so  far  beyond  the  reach  of  the  Senate  that  it  is  not  sub- 
ject to  reconsideration  at  any  time  during  the  progress  of  the  trial,  and 
on  that  vote  of  reoonsideration  every  member  will  exercise  his  own 
opinion  in  voting  on  it ;  but  so  long  as  it  remains  unrepealed,  so  long  as 
it  remains  the  standing  order  of  the  Senate,  it  is  binding  upon  all. 

The  rule  of  decision  in  all  councils  and  deliberative  assemblies — 

I  read  from  Oushing's  Law  and  Practice  of  Legislative  Assemblies, 
page  167— 

whose  members  are  equal  in  point  of  right  is,  that  the  will  of  the  greater  number  of  those 
present  and  voting — the  assembly  being  duly  constituted — is  the  wiu  of  the  whole  bod/. 

The  Senate  act  as  a  body,  and  not  as  individuals,  when  they  pass 
orders  or  make  laws.  The  Supreme  Oourt  of  the  United  States  has  de- 
cided over  and  over  again  that  when'a  decision  of  that  court  is  rendered 
even  by  a  divided  court  it  has  the  same  force  and  effect  and  is  just  as 
binding  as  if  it  had  received  the  unanimous  vote  of  that  court  I  read 
from  the  opinion  delivered  by  Mr.  Justice  Field  in  the  case  of  Dorant 
vs.  The  Essex  Company,  in  7  Wallace,  113 : 

The  statement  which  alwajs  accompanies  a  judgment  in  such  case,  that  it  is  rendered  bj 
a  divided  court,  is  only  intended  to  show  that  there  was  a  division  among  the  judges  upon 
the  questions  of  law  or  fact  involved,  not  that  there  was  any  disagreement  as  to  the  judg- 
ment to  be  entered  upon  such  division.  It  serves  to  explain  the  fU>sence  of  any  opinion  in 
the  cause,  and  prevents  the  decision  from  becoming  an  authority  for  other  cases  of  lil^« 
character.  But  the  judgment  is  as  conclusive  and  binding  in  every  respect  upon  the  par- 
ties as  if  rendered  upon  the  concurrence  of  all  the  judges  upon  every  question  involved  in 
the  case. 

Therefore  I  call  the  attention  of  the  Senate  to  the  fact,  that  courts 
and  legislative  bodies,  when  they  pass  upon  questions  whether  of  law 
or  any  legislative  proceeding,  act  as  a  body,  and  when  an  act  has  been 
passed  or  a  decision  made  by  a  constitutional  vote,  it  is  the  vote  of  the 
body,  and  no  individual  member  of  tbe  body  has  a  right  to  complain; 
no  individual  member  has  a  right  to  set  up  his  conscience  as  against  the 
law.    I  will  now  read  a  few  more  sentences  from  Gushing: 

Hence  whatever  is  regularly  agreed  upon  by  a  majority  of  the  members  of  a  legislative 
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assembly  is  a  thioji^  **  douo  and  passad  ^'  by  that  body.  Wbere  tbe  aasemblj  is  equally  di- 
vided, there  is,  of  course,  not  a  majority  in  favor  of  tbe  proposition,  wbicb  is  put  to  vote,  and 
that  proposition  is  consequently  decided  in  tbe  negative. 

413.  Tbe  rigbt  of  the  msjority  thus  to  decide,  which  is  instinctively  admitted  as  an  ulti- 
mate fact,  is  also  founded  in  good  reason.  In  the  first  place,  as  has  already  bee^  remarked 
with  reference  to  electors,  tbe  members  being  supposed  equal,  it  is  at  least  probable,  if  not 
certain,  that  there  will  be  more  knowledge,  wisdom,  and  virtue  in  a  majonty  than  in  any 
smaller  number ;  secondly,  there  is  no  other  practicable  way  by  which,  in  the  last  resort,  any 
matter  can  be  concluded,  in  reference  to  which  there  is  a  diversity  of  opinipn;  thirdly,  the 
sapromacy  of  the  minority  is  not  the  dominion  of  a  certain  number  of  the  individual  mem- 
bers arrayed  together  for  the  purpose  of  governing  the  others  on  all  questions  and  sub- 
jects ;  but  those  who  constitute  tbe  majority  or  minority  on  any  one  point  may  change 
places  on  the  next  question  that  arises ;  and,  fourthly,  as  a  council  or  other  organized  assem- 
bly, consisting  of  several  members,  is  considered  as  one  person  or  body,  as  to  all  other 
persons  and  fanSdies,  its  will  can  be  no  other  than  that  which  predominates  in  it,  where  there 
are  several  discordant  wills  among  the  members. 

414.  For  these  reasons  the  law  of  the  majority  is  universally  admitted  in  all  legislative 
assemblies,  unless,  in  reference  to  particular  cases,  persons,  or  cironmstances,  a  different  rule 
is  prescribed  by  some  pammonnt  authority  or  is  agreed  npon  beforehand  and  established  bv 
the  assembly  itself,  by  which  a  smaller  number  is  permitted,  or  a  larger  number  is  required, 

.to  do  some  particular  act.  But  even  in  these  cases  it  is  the  will  of  the  majority  that  gov- 
erns, because  it  is  by  a  major  vote,  in  tbe  first  instance,  that  the  rule  itself  is  established ; 
or  where  the  rule  is  established  by  the  Constitution  or  by  law,  it  derives  its  authority  from 
the  sovereign  power  of  the  people  acting  in  a  constitutional  manner,  which  ultimately  re- 
solves itself  into  tbe  will  of  the  majority*  The  Constitution  of  the  United  States  requires 
the  agreement  of  two- thirds  of  each  branch  to  pass  a  bill,  notwithstanding  the  objections  of 
tbe  President,  and  also  allows  one-fifth  of  the  number  necessary  to  a  quorum  to  require  a 
question  to  bo  taken  by  yeas  and  nays.  There  are  examples  of  the  establishment  by  ex- 
press provision  of  a  rule  of  decision  different  from  the  minority. 

Mr.  Eaton.  Mr.  President,  is  it  proper  that  I  shoald  ask  the  manager 
a  question  t 

The  President  pro  tempore.  It  has  been  so  ruled  by  the  Senate. 

Mr.  Eatoi^.  The  manager  has  read  from  the  manual  of  Gushing  where 
he  says,  "  a'majority  present  and  voting.''  Now  the  Oonstitution  of  the 
United  States  says :  ^^  And  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  members  present  f  not  **  present  and 
voting,"  but  ^'  present  The  question  that  I  desire  the  distinguished- 
manager  to  answer  is  this :  Suppose  there  be  sixty  members  of  the 
court  present  and  but  twenty -five  vote,  is  that  clause  of  the  Constitu- 
tion of  tbe  United  States  satisfied  by  that  vote  when  it  says  that  no 
person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  the 
members  present  t 

Mr.  Manager  Ltnde.  Mr.  President  and  Senators,  I  do  not  know 
what  steps  the  Senate  under  these  circumstances  would  feel  itself  called 
npon  to  take.  I  do  not  know  but  a  Senator  can  remain  in  his  seat  and 
refuse  to  vote  upon  a  question  that  is  legally  before  the  Senate;  but  this 
I  do  think,  if  it  is  true  that  the  Senate  has  no  mode  of  enforcing  its 
rules  and  requiring  every  Senator  in  his  seat  to  vote,  it  should  consider 
no  person  present  who  does  not  make  himself  appear  upon  the  record  as 
present  by  his  vote.  That  is  the  only  test  that  I  know  of  to  ascertain 
whether  a  member  is  present  or  not  If  he  should  get  up  and  refuse  to 
vote  and  announce  that  be  is  present,  I  think  he  is  not  present  within 
the  meaning  of  the  rules  and  within  the  construction  of  the  law,  for  the 
law  supposes  that  every  Senator  present  will  do  his  duty  and  vote.  The 
law  presumes  every  Senator  votes  who  is  present.  I  know  in  legisla- 
tive bodies  with  which  1  have  been  connected  it  is  frequently  said,  when 
a  question  is  asked  on  a  motion  for  reconsideration  whether  the  party 
who  made  the  motion  voted  with  the  majority,  it  is  answered  that  there 
is  no  record,  the  motion  is  ruled  in  order.  I  think  that  would  be  the 
proper  rule  to  govern  all  cases  where  you  are  to  ascertain  what  Senators 
are  present 
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I  will  now  refer  the  Senate  to  an  order  in  the  House  of  GommoDS  for 
the  purpose  of  showing  how  these  parliamentaria,  rules  have  been  cod* 
strned  in  other  bodies.    I  refer  to  the  Lex  Parliameutaria,  page  29S: 

April  2i  1604.  A  rule  that  a  question  being  once  made  and  carried  in  the  affirmatiTe  or 
nefi^ative  cannot  be  questioned  again,  but  must  stand  as  a  judgment  of  the  House ;  the  case 
of  Sir  Francis  Qoodwyn  and  Sir  John  Fortescue. 

This  was  a  case  where  the  King  claimed  that  Sir  Francis  Good wyo  was 
not  eligible  to  a  position  in  the  Parliament,  on  the  ground  that  he  had 
been  outlawed,  and  the  Honse  of  Lords  sent  down  to  the  Honse  of  Com- 
mons to  ask  a  conference  on  this  question  ;  but  the  House  of  Gommons 
replied  that  the  judgment,  where  the  order  had  once  been  made  and 
carried  in  the  affirmative,  must  stand  as  the  judgment  of  the  House. 

I  wUl  now  ask  the  attention  of  the  Senate  to  a  reference  which  I  find 
in  25  Wendell's  Beports  to  Sidney  on  Appeals  and  Palmers  Practice  of 
the  House  of  Lords.  Sidney  on  Appeals  is  the  book  referred  to,  and 
which  I  cannot  find  in  any  of  our  libraries : 

The  cases  referred  to  by  Sidney  on  Appeals,  and  in  Palmer^s  Practice  of  the  Home  ot 
Lords,  which  have  occurred  since  the  deliberate  judgment  of  that  tribunal  upon  UwqaM- 
tion  of  rehearing  in  January,  1697,  will  all  be  found  to  be  cases  of  that  description. 

That  is,  upon  the  question  of  i*ehearing. 

Both  those  writers  considered  it  as  the  settled  practice  of  that  court — 

That  is,  the  House  of  Lords. 

Mr.  Ghbistianct.  I  wish  to  ask  the  manager  what  he  now  reads 
fromt  ( 

Mr.  Manager  Lynde.  I  now  read  from  25  Wendell,  page  255. 

Mr.  CONKLING.  What  is  the  case  f 

Mr.  Manager  Ltnde.  The  case  is  The  People  vs.  The  Mayor  and  Al- 
dermen of  Kew  York. 

Both  those  writers  consider  it  as  the  settled  practice  of  that  court,  which  has  existed  for 
nearly  a  century  and  a  half,  that  there  can  be  no  rehearing  or  review  of  the  cause  apon  the 
merits,  after  the  minutes  of  the  judgment  have  been  settled  and  directed  to  be  eotered.  Sid- 
ney sajTs,  *'  When  the  minutes  of  an  order  hare  been  jead  at  the  table  of  the  Honse  of  Lords, 
it  is  considered  as  final  and  unalterable,  eyen|upon  appeals  from  chancery.**  (Sidney ,  32.) 
And  iuBernal  vs.  The  Marquis  of  Donegal,  m  1814,  where  a  mistake  in  drawing  up  tbe 
order  upon  an  appeal  was  corrected,  Slc, 

I  read  this  for  the  pnrpose  of  showing  the  binding  effects  of  orders 
made  by  this  conrt. 

Mr.  Mitchell.  If  it  will  not  interrupt  the  manager,  I  shoald  like  to 
ask  him  a  question.    The  Clerk  will  re^  it. 

Mr.  Manager  LYia)£.  Certainly. 

The  President  jpro  tempore.  The  Clerk  will  read  the  question. 

The  Chief  Clerk  read  as  follows : 

Suppose  the  plea  in  this  case  had  been  that  of  former  conTictaon  or 
former  acquittal,  would  it  have  required  a  two-thirds  m^orityto  de- 
termine the  issue ;  and  if  the  plea  were  overruled  by  a  mere  majority 
vote,  would  the  Senators  voting  in  the  minority  be  legally  bound  by 
such  decision  t 

Mr.  Mitchell.  There  is  one  other  question  which  follows  in  connec- 
tion with  that,  which  I  also  ask  to  have  read. 

The  Chief  Clerk  read  as  follows : 

What  difference  is  there,  if  any,  between  the  case  just  supposed  and 
the  case  at  bar,  in  reference  to  the  requisite  majority  to  determine  the 
issue  t 

Mr.  Manager  LYTa)E.  Mr.  President  and  Senators,  with  my  view  of 
this  case,  it  makes  no  difference  what  that  plea  may  be,  if  the  decision 
of  it  does  not  determine  the  merits  of  the  case.    Any  plea  which  may 
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be  iatrodaced^^hich  niitst  be  disposed  of  prelimiuary  to  the  vote  or  con- 
victioQf  or  vote  on  the  gailt  of  the  party,  can  be  decided  by  a  migority 
vote  of  this  body,  and,  when  so  decided,  it  is  condosive  upon  the  Senate 
and  apon  the  body. 

Mr.  Ck>NKLiNa.  Mr.  President,  if  I  do  not  incommode  the  manager,  I 
should  like  to  ask  him  a  question  to  understand  what  he  has  said. 

Mr.  Manager  Ltnds.  Not  at  all. 

Mr.  CoNKLiNa.  I  have  understood  the  manager  to  argue  and  to  hold 
that  the  presence  on  this  record  of  an  order,  sustained  by  a  majority  of 
the  Senate,  overmling  the  plea,  constitutes  the  rule  of  action  for  every 
Senator ;  and,  that  while  that  order  stands,  he  is  bound  by  his  vote  to 
assert  jurisdiction  in  this  case. 

Mr.  Manager  LTia>B.  So  I  understand* 

Mr.  (30NKLING.  I  beg  to  ask  the  manager  a  question.  Take  the  case 
of  a  Senator  who  believes  that  the  remedy  by  imi)eachment  is  confined 
to  civil  officers,  that  it  touches  nobody  else,  tiiat  Senator,  under  the  man- 
agers^ proposition,  would  be  compelled,  as  long  as  that  order  stands,  to 
assert  by  his  vote  the  contrary  of  his  belief.  But  suppose,  when  this 
case  comes  to  be  ultimately  disposed  of,  some  SenatcHrs  should  say, 
'*  Now,  let  us  waive  technicalities,  and  let  us  by  general  consent  deem 
the  order  vacated ;  by  unanimous  consent,  let  it  be  dropped  and  ex- 
punged," then  I  understand  it  would  follow  that  every  Senator  would 
be  remitted  again  to  the  duty  of  voting  on  his  oath  as  he  believes  the 
Constitution  to  be,  merely  because  by  general  consent  the  order  mean- 
while would  have  disappeared.    Is  that  the  position  of  the  manager  t 

Mr.  Manager  Ltnbe.  My  position  is  just  this :  that  every  Senator 
and  every  judge  is  bound  by  the  law  and  the  Oonstitution  as  it  is  con- 
strued and  interpreted  by  the  proper  authorities ;  and  that  if  a  majority 
of  the  Senate  have  a  right  to  pass  upon  the  question  and  settle  the 
question  of  jurisdiction,  Uien  that  question  is  settled  according  to  the 
Constitution,  and  is  binding  upon  the  member  under  his  oath  that  he 
will  support  the  Constitution,  and  he  is  not  at  liberty  to  set  up  his  in- 
dividual views  as  against  the  legal  construction. 

Mr.  OoifKLiNO.  That  being  the  general  principle,  I  want,  if  I  can,  to 
make  the  application  exactly  right  in  my  own  case.  Therefore,  I  beg  the 
manager  to  say  in  answer  to  my  proposition,  whether  the  rule  and  its 
application  for  which  he  contends  means  this :  that,  inasmuch  as  the 
order  stands  on  the  record  overruling  the  plea,  every  Senator  is  bound 
for  that  reason  to  so  vote  as  to  assert  the  jurisdiction  of  the  Senate, 
whereas  tixe  same  Senators  who  disbelieved  in  the  jurisdiction,  if  by 
the  order  or  consent  of  the  Senate  that  order  overruling  the  plea  should 
be  dropped  or  expunged,  would  then  instantly  be  obliged  to  vote  the 
reverse ;  that  is  to  say,  to  vote  in  accordance  with  their  own  convic- 
tions.   Is  that  the  applicaticm  which  the  manager  gives  t 

Mr.  Manager  Lynde.  He  must  vote  as  the  law  stands  when  his  vote 
is  given. 

Mr. OoNKLiNG.  By ''the  law"  the  managa:  there  means  the  order 
which  has  been  restored  by  the  court  t 

Mr.  Manager  Lyndb.  The  order  which  has  been  registered  by  the 
court  so  fiEur  as  that  order  extends.  I  would  not  traoe  it  beyond  the 
plea,  bloanae  that  is  all  the  order  applies  to.  I  mean  by  that,  that  the 
Senate  are  only  bound  so  far  as  the  order  extends ;  the  Senate  has  over- 
ruled the  plea  to  the  jurisdiction  and  ordered  an  answer  to  the  merits, 
and  the  issue  to  be  tried  is  an  issue  upon  the  merits. 

Mr.  GoNKLiNa.  Now,  ei^punge  the  order,  and  then  what  would  be  the 
duty  of  Senators! 
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Mr,  Manager  Lynde.  If  tbere  iB  no  plea  to  the  Jarisdiction  in  tbis 

Mr.  OONKLIMG.  I  beg  pardon ;  take  the  plea  jiist  bs  it  is.  ExpuD^ 
the  order  overruling  that  plea;  let  it  bedouebyunaDitnoiisooiiBent  It 
is  obliterated.  What  I  ask  the  manager,  then,  in  his  view  of  tlie  lav, 
is  the  duty  of  a  Senator  like  myself,  who  disbelieves  utterly  in  tAenotiDU 
that  the  remedy  of  impeachment  toaobes  anybody  bat  a  oivil  officer. 
What  is  his  dnty  then  f 

Mr.  Manager  LTTfBS.  My  answer  to  that  would  be  that  the  plea  stand- 
ing to  the  jurisdiction  of  the  court,  if  the  Senator  believed  that  the  court 
had  no  jarisdiction  be  woald  then  vote  for  the  distniesal  of  die  impeseh- 
ment,  and  if  the  rote  apon  the  guilt  of  the  accused  should  be  first  taken 
and  the  Senate  shonld  convict,  then  the  question  wonld  properly  arise 
on  a  motion  in  arrest  of  judgment,  and  would  come  properly  before  the 
Senate. 

Mr.  CoKKLiNG.  Now,  themanager  comes  to  the  only  remaining  incintty 
which  I  wish  to  pot.  and  it  was  part  of  my  original  inqoiry.  Snppose, 
in  place  of  a  special  direction  of  the  Senate,  by  which  the  jnrisdicCioDal 
qneation  was  presented  as  a  preliminary  question,  the  trial  bad  pro- 
ceeded nntil  now,  that,  remaining  then  as  it  is  now  one  of  tbeelemBate 
in  the  case,  would  it  or  would  it  not,  in  the  judgment  of  the  manager 
and  upon  the  law  as  he  understands  it,  be  the  duty  of  any  Senator  to 
vote  to  maintain  a  jurisdiction  which  on  bia  oath  he  believes  .does  not 
and  cannot  eziett 

Mr.  Manager  Ltndb.  The  qnestion  shonld  be  raised  by  the  parties 
before  the  final  bearing  of  the  case.  If  not  raised,  it  is  tme  the  ooort  or 
any  Senator  would  have  a  tight  to  raise  the  qnestion  and  have  it  di«- 
posed  of;  but  I  think  it  should  be  disposed  of  as  a  separate  qaestion 
by  the  Senate  in  any  event. 

Mr.  OonKLiNO-.  Bnt  if  it  came  simply  on  the  general  vote  in  the  end, 
what  wonld  the  law  be,  as  the  manager  understands  it  1 

Mr.  Manager  Lynde.  I  must  answer  the  Senator  that  I  never  beani 
of  such  a  case.  I  never  knew  of  a  case  of  that  kind,  where  the  qaes- 
tion  was  not  raised  before  the  final  hearing,  or  subsequently  byamotioD 
in  arrest  of  judgment ;  and  in  those  cases  a  majority  settle  the  qae»- 
tioD ;  it  becomes  the  order  of  the  court. 

Mr.  CONKLINO.  Is  it,  then,  the  opinion  of  the  mau^^,  and  the  lav 
as  be  ascertains  it  to  be  upon  iareatigation,  that  if  the  qnestion  were  now 
first  presented  on  a  plea  of  not  guilty,  and  the  presiding  office  pro- 
pounded to  me  the  question :  "  How  say  you,  Mr.  Senator,  is  the  respond- 
'  ent  guilty  or  not  guilty  1 "  and  I  made  answer  that  he  is  guilty,  with- 
out in  that  verdict  or  vote  including  the  element  of  jurisdiction,  tbat  I 
eould  so  answer  if  I  believed  that  I  had  no  more  right  MDrononncenpon 
him  than  the  Senate  to  pronounce 
upon  the  floor  1    Is  that  the  view  of 

Mr.  Manager  Lynde.  Mr.  Preside 
questions  propounded  by  the  Senato 
if  he  votes  at  all,  if  he  entertains  jurii 
of  the  cause,  if  he  feels  that  be  has ; 
entertains  jurisdiction,  then  be  is  b 
party  upon  the  articles  presented ;  t 
the  same  time  insist  that  he  has  no 
avoid  a  vote  upon  the  issue  Joined  n 
may  be  pardoned,  I  would  ask  of  tb 
this  floor,  if  they  have  ever  known  a 
trial  of  a  cause  where  the  other  judg 
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had  overmled  him  upon  a  preliminary  qaestion ;  and  thiskt  is  all  there  is  of 
this  matter.  The  very  first  qaestion  in  the  case  naturally  to  decide  is  as 
to  whether  the  Senate  can  try  this  case.  It  is  parely  preliminary^  en- 
tirely independent  of  the  merits,  involving  no  qaestion  of  gailt,  bat 
barely  whether  the  Senate  has  a  right  nnder  the  Oonstitation  to  try  the 
caase.  When  that  preliminary  qaestion  is  disposed  of,  which  according 
to  the  decisions  of  the  courts  and  according  to  the  rales  laid  down*  in 
Cashing  which  I  l^^ave  read  to  the  Senate  is  a  qnestioa  to  be  determined 
by  the  majority,  it  is  conclusive  and  binding  in  that  case  until  recon- 
sidered. 

Mr.  MoMiLLAN.  Will  the  manager  allow  me  to  ask  him  whether  I  un- 
derstand him  correctly  to  say  that  the  question  of  jurisdiction  iu  a  trial 
of  this  kind  is  a  preliminary  qaestion  t 

Mr.  Manager  Ltnbe.  Tes,  sir. 

Mr.  MoMiTiLAN.  One  that  cannot  be  raised  at  any  other  stage  of  the 
easel 

Mr.  Manager  Lyndb.  No;  the  Senator  did  not  understand  me  in  that 
way.    It  can  be  raised  at  any  time,  even  after  conviction. 

Mr.  McMillan.  Then  must  it  not  be  passed  upon  at  the  time  it  is 
raised  t 

Mr.  Manager  Lynde.  Certainly ;  but  it  must  be  passed  upon  as  an  in- 
dependent qaestion,  which  a  mf^jority  can  determine.  Parties  sometimes 
may  waive  the  qaestion  of  jurisdiction ;  bdt  as  a  general  rule  the  ques- 
tion of  jurisdiction  can  be  raised  at  any  time  during  the  progress  of  the 
cause. 

So  rigid  have  the  courts  been  in  the  construction  of  the  rule  that  a 
majority  shall  govern,  that  when  in  the  State  of  New  Jersey  a  law  was 
passed  providing  that  no  judgment  of  the  supreme  court  shall  be  re- 
versed by  the  court  of  appecdis  unless  a  migority  of  all  the  members 
elected  shall  concur  in  such  reversal,  the  highest  conrt  in  the  State  de- 
clared the  law  unconstitutional.  (Clapp  vs.  Ely,  3  Dutcher's  Reports, 
622 ;  F.  F.  Frelinghuyseu  and  C.  Parker  for  plaintiffs  in  error,  Bunyon 
and  Bradley  for  defendants.)    The  syllabus  reads : 

a  law  which  prorides  that  no  jadi^ent  of  the  sopreme  coart  shall  he  reyeraed  hy  this 
court  nnleee  a  majorit j  of  those  memben  of  the  court  who  are  competent  to  sit  on  the  hear- 
iufT  and  dedsion  of  the  case  shall  concor  in  such  reversal,  is  nnconstitational. 

Bat  even  if  sach  law  were  constitational,  if  a  minority  of  the  jadg^es  who  are  competent  to 
sit  in  the  cause,  when  it  is  decided^  concur  in  reyersal  tne  judgment  should  be  reversed. 

Mr.  President  and  Senators,  I  have  presented  my  views  on  this  sub' 
ject  as  fully  as  I  care  to  present  them.    I  have  not  presented  to  the  Sen- 
ate all  of  the  authorities  that  I  intended  to  refer  to,  but  being  forced  to, 
argae  this  question  this  afternoon,  I  have  not  been  able  to  arrange  the' 
aathorities  so  that  I  could  refer  to  them  readily ;  therefore  will  not  tres- 
pass upon  the  time  of  the  Senate. 

Mr.  Shbbman.  I  move  that  the  court  adjourn. 

The  motion  was  agreed  to;  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  adjourned. 


Friday,  July  21, 1876. 

The  Pbbsibent  pro  tempore.  Legislative  and  executive  business  will 
be  suspended,  and  the  Senate  will  proceed  to  the  consideration  of  the 
articles  of  impeachment  exhibited  against  William  W.  Belknap,  lato 
Secretary  of  War,  by  the  House  of  Representatives. 

The  usual  proclamation  was  made  by  the  Sergean^at•Arm9• 
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The  President  pro  tempore.  The  Hoase  of  Bepresentatives  will  be 
daly  notified. 

Messrs.  Lord,  Lynde,  and  McMahon,  of  the  managers  on  the  part  of 
the  Hoase  of  Bepresentatires,  appeared  and  were  conducted  to  the  seate 
assigned  them. 

The  respondent  appeared  with  his  counsel,  Mr.  Blaok. 

The  Secretary  proceeded  to  read  the  journal  of  the  proceedinfis  of  the 
Senate  sitting  yesterday  for  the  trial  of  the  impeachment  of  William  W. 
Belknap. 

Mr.  Sherman.  I  move  that  the  reading  of  the  journal  be  dispensed 
with. 

Mr.  Oonkling.  I  think  the  reading  of  the  journal  had  belter  continae 
until  the  counsel  or  the  managers  who  are  to  address  the  Senate  come  in. 
The  manager  [Mr.  Lapham]  who  is  to  address  the  Senate  is  not  here. 
If  objection  is  made  to  doing  anything  except  proceeding  with  this  trial, 
I  think  we  may  as  well  read  the  journal  until  the  manager  comes  in  who 
is  to  address  the  Senate. 

The  President  pro  tempore.  The  Secretary  wHl  resume  the  reading. 

The  Secretary  concluded  the  readtng  of  the  journal. 

The  President  in'o  tempore.  The  Senate  is  ready  to  proceed  with  the 
trial. 

Mr.  Black.  Mr.  President,  it  is  my  duty  to  myself,  to  my  colleagne, 
to  my  client,  to  the  court  to  encounter  any  misapprehension  that  may 
be  necessary,  but  at  all  events  to  lay  before  the  Senate  an  affidavit  from 
the  physician  of  Mr.  Carpenter  showing  what  his  condition  is.  If  he  is 
so  sick  as  to  make  it  absolutely  impossible  for  him  to  come  in  now,  then 
we  are  asking  you  for  a  postponement,  an  intermission  in  this  argument 
upon  grounds  which  I  think  have  never  been  refused.  To  say  that  the 
counsel  whose  business  and  duty  it  is  to  make  the  concluding  argument 
shall  not  have  the  indulgence  that  is  asked  for  in  this  case  in  order  that 
he  may  be  here  while  the  argument  is  proceeding  upon  the  other  side, 
is  a  kind  of,  I  would  say  harshness,  but  I  am  sure  it  is  not  meuit  in 
that  way.  The  Senate  are  tired,  as  we  are,  and  everybody  desires  to 
get  through  with  this  business  as  soon  as  possible ;  but  it  certainly  is 
asking  no  more  than  would  be  granted  in  any  case,  no  matter  whether 
great  or  small,  pending  before  any  tribunal.  I  ask  that  this  cause  be 
postponed  until  the  time  mentioned  in  this  affidavit  as  being  the  time 
when  Mr.  Carpenter  will  be  able  to  be  present,  to  wit,  next  Monday. 

The  President  pro  tempore.  The  Secretary  will  read  the  paper  for 

information. 

• 

United  States  Senate  sitting  as  a  court  of  impeachment. 


The  United  States 
William  W.  Belknap 


:\ 


District  of  Columbia,  Ctmntg  of  Washington^  $$ : 

Personally  appeared  before  me  D.  W.  Bliss,  who,  being  sworn  according  to  law,  np  tlist 
he  has  been  the  familj  physician  of  Matt.  H.  Carpenter  for  seven  years  when  in  Washior 
ton ;  that  he  is  now  nnder  my  care  and  seriously  ill  with  acute  gastritis,  (inflammation  of 
the  stomftch ;)  that  he  has  been  confined  to  his  bed  for  the  past  thirty-six  hoars,  and  is 
not  able  to  leave  his  room  to-day ;  and  I  state  my  belief  that  be  will  be  able  to  resume  bu 
duties  on  Monday,  the  24th  instant 

D.  W.  BUSS,  M.  P. 

Subscribed  and  swoin  before  me  tl  is  21st  day  of  July,  A.  D.  1876. 

[seal.]  a.  E.  BOONE. 

Notarjf  PiAHc. 


TRIAL   OF   WILLIAM   W.    BELKNAP.  913 

The  President  pro  tempore.  Have  counsel  any  motion  to  make  t 

Mr.  Black.  I  have  moved  the  court  for  a  posti>onement  until  Monday 
morning  next. 

The  President  jpro  tempore.  The  counsel  on  behalf  of  the  accused 
moves  that  the  trial  be  postponed  until  Monday  next.  The  question  is 
on  that  motion. 

Mr.  Manager  Lord.  Perhaps  it  is  due  to  the  case  to  say  that  Mr. 
Lapham,  who  is  elaborately  prepared  on  the  questions  of  fact,  the  man- 
ager relied  upon  to  bring  before  the  Senate  the  questions  of  fact,  while 
he  hopes  to  be  able  to  be  here  to  day,  is  really  not  able  to  be  here.  I 
recently  left  him,  not  half  an  hour  ago.  He  thought  he  would  get  out 
of  his  bed  to  come  over  and  make  his  argument  in  regard  to  which  he 
is  thoroughly  prepared.  Under  these  circumstances,  the  managers  do 
not  feel  like  opposing  the  application  made  u|)on  the  other  side.  I  think 
if  the  time  of  the  Senate  can  be  taken  up  in  legislative  business,  no 
time  will  really  be  lost  by  allowing  Mr.  Lapham  to  come  in  Monday  morn- 
ing and  make  his  argument. 

I  will  further  say  that  the  arrangement  originally  was  that  the  mana- 
gers and  counsel  should  alternate ;  but  inasmuch  as  the  managers  have 
not  yet  opened  on  the  questions  of  fact  (for  Judge  Lynde,  it  will  be 
remembered,  confined  himself  wholly  to  a  question  of  law)  perhaps 
nnder  the  circumstances  it  would  be  just  that  Mr.  Lapham  should  have 
until  Monday  morning  to  recuperate,  when  he  will  take  only  two  hours 
and  perhaps  less,  and  then  the  case  will  be  ready  for  the  other  side. 

The  President  pro  tempore.  Is  the  Senate  ready  for  the  question  on 
the  motion  of  the  counsel  that  the  trial  be  postponed  until  Monday  next  f 

A  division  was  called  for. 

Mr.  Howe.  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — ^yeas  34, 
nays  5 ;  as  follows : 

Yeas — Messrs.  Allison,  Antbonj,  Barnum,  Bnjard,  Bogj,  Booth,  Boutwell.  Conkling^, 
Cooper,  Crafl^,  Davis,  Dawes,  Dennis,  Edmands,  Ferry,  ^elingbavsen,  Hamilton,  Howe, 
logalls,  Kelly,  Kernan,  ICej,  McDonald,  ^litchell,  Morrill,  Norwood,  Patterson,  Randolph, 
Ransom,  Sherman,  Spencer,  Wallace,  West,  and  Wriffht — 34. 
Nays — ^Messrs.  Cockrell,  Hitchcock,  Oglesbj,  Paddock,  and  Withers—^ 
Not  Voting — ^Messrs.  Alcorn,  Brace,  Burnside,  Cameron  of  Pennsylyania,  Cameron  of 
Wisconsin,  Caperton,  Christiancj,  Clayton,  Conorer,  Dorsey,  Eaton,  Qoldthwaite,  Gordon, 
Hamlin,  Harvey,  Johnston,  Jones  of  Florida,  Jones  of  Nevada,  Logan,  McCreery.  McBiil- 
lan,  Maxey,  Merrimon,  Morton,  Robertson,  Sargent,  Saulsbnry,  Sharon,  Stevenson,  Thurman, 
Wadleigh,  Whyte,  and  Windom— 33. 

So  the  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of 
the  impeachment  adjourned  until  Monday  next. 


Monday,  July  24,  1876. 

The  PBEsmENT  pro  tempore.  The  Senator  from  Vermont  insists  on  the 
regular  order.  Legislative  and  executive  business  will  now  be  sus- 
pended and  the  Senate  will  proceed  to  the  consideration  of  the  articles 
of  impeachment  exhibited  by  the  House  of  Kepresentatives  against 
William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeant-at-Arms. 

The  President  pro  tempore.  The  usual  notice  will  be  transmitted  to 
the  House  of  Eepreseutatives. 

Mr.  Lord,  one  of  the  managers  on  the  part  of  the  House  of  Bepre- 
seutatives,  appeared. 

The  respondent  appeared  with  his  counsel,  Messrs.  Black,  Blair,  and 
Carpenter. 
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The  Secretary  read  the  jonrnal  of  proceedings  of  the  Senate  sitting 
on  Fiiday  for  the  trial  of  the  impeachment. 

The  President  pro  tempore.  The  Senate  is  ready  to  proceed  with  the 
triaL 

Mr.  Manager  Lord.  Mr.  President,  I  desire  before  sabmittin^  any 
remarks  to  the  Senate  to  have  this  affidavit  which  I  send  to  the  desk 
read  by  the  Clerk. 

The  President  pro  tempore.  The  affidavit  will  be  read. 

The  Chief  Clerk  read  as  follows : 

United  States  Senate  sittiog  as  a  court  of  impeachment. 


The  Unitld  States 
William   W.   Belknap 


\ 


District  of  Columbia,  Countjf  of  Washington,  as : 

PersoDally  appeared  before  me,  D.  W.  Bliss,  M.  D.,  a  practicing  pbjsician.  who  being 
sworn  according  to  law,  said  that  Hon.  A.  G.  LApham  has  oeeii  under  his  proffwsiooal  cire 
daring^  the  past  three  days  and  unable  to  leare  his  bed  by  reason  of  acute  ceUalitiii  snd 
penneal  abscess,  and  I  e  will  not,  in  my  opinion,  be  able  to  resume  bis  official  duties  befon 
Wednesday,  the  26th  instant. 

D.  W.  BLISS,  M.  D. 

Sworn  and  subscribed  to  before  me  this  24th  day  of  July,  1876. 

A,  E.  BOONE, 
-  Sotarjf  Pubhc. 

Mr.  Manager  Lord.  I  desire  very  briefly  to  state  to  the  Senate  the 
situation  of  this  case,  and  then  to  leave  it  with  the  Senators.  The  man- 
agers have  not  yet  opened  on  the  facts.  The  other  side,  I  think  wiUi 
entire  propriety,  insist  that,  before  they  come  to  reply  on  the  facts,  under 
the  rules  adopted  by  the  Senate  the  managers  should  open  on  the  facts. 
Mr.  Lapham  has  been  relied  upon  for  that  purpose  and  is  sick,  as  de- 
scribed in  this  affidavit.  I  have  just  been  to  see  him.  He  would  have 
attempted  to  come  this  morning  but  for  the  positive  prohibition  of  his 
physician ;  and  he  is  very  confident  that  he  can  be  here  Wednesday 
morning.  Probably  the  Senate  can  occupy  its  time  with  legislative 
business;  but  of  course  the  managers  cannot  judge  of  this.  1  say  this 
in  the  absence  of  the  other  managers.  I  take  the  responsibility  of  say- 
ing that  it  would  be  agreeable  to  the  managers  to  have  the  case  post- 
poned until  Mr.  Lapham  can  be  heard. 

The  President  pro  tempore.  Does  the  manager  submit  any  motion  f 

Mr.  Manager  Lord.  Under  the  circumstances  reluctantly,  as  we  never 
have  procured  an  adjournment,  I  submit  a  motion  that  the  case  be  post- 
poned until  Wednesday  morning. 

Mr.  Anthony.  Mr.  President,  I  should  like  to  ask  a  question  of  the 
managers ;  that  is,  if  they  will  be  ready  to  go  on  Wednes(iay  in  case 
Mr.  Lapham  does  not  recover  f 

Mr.  Manager  Lord.  Yes,  sir ;  and  I  will  say  more,  (in  answer  to  a  sug- 
gestion made  by  a  Senator,)  that  we  could  go  on  this  morning,  but 
under  all  the  circumstances  I  think  something  is  due  to  Mr.  Lapham. 
This,  if  I  recollect  aright,  is  the  first  time  that  the  managers  have  sug- 
gested a  postponement  at  all ;  and  were  it  not  that  I  have  just  seen  3ir. 
Lapham  and  know  his  strong  desire  to  be  heard  in  the  submission  of 
this  case,  and  were  it  not  that  I  am  also  aware  that  he  is  thoroughly 
prepared,  I  would  not  make  this  suggestion  or  motion ;  but  as  it  is,  when 
1  made  the  motion  1  had  to  do  it  in  the  absence  of  the  other  managers, 
as  no  one  was  here  but  myself. 
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Mr.  Manager  Lynde,  Mr.  Manager  McMahon,  and  Mr.  Manager  Jenks 
appeared. 

Mr.  FB£Lii?aHX3YSEN.  I  do  not  know  whether  I  nnderstand  the  man- 
agers or  not  as  saying  that  they  conld  go  on  this  morning. 

Mr.  Manager  Lord.  Yes,  sir.  It  is  lair  to  the  case  to  say,  it  is  due  to 
the  managers  to  say,  that  the  managers  have  not  left  this  an, open  ques- 
tion. We  are  prepared  to  go  on  this  morning  in  case  the  Senate  'Con- 
cludes not  to  wait  for  Mr.  Lapham.  I  have  given  tiie  reasons  why  we 
desire  to  wait  for  Mr.  Lapham.  I  cannot  say  more  than  I  have  said ; 
but  if  the  ^Senate  conclude  that  it  ought  not  to  acyourn  the  trial,  the 
managers  are  prepared  to  go  on. 

The  Pbesident  pro  tempore.  The  managers  submit  a  motion  that  the 
trial  be  postponed  until  Wednesday  next. 

The  motion  was  not  agreed  to. 

Mr.  Manager  Lobd.  Mr.  President,  I  would  ask,  under  the  circum- 
stances, leave  that  Mr.  Lapham  be  allowed  to  print  his  argument. 

The  Pbesidsnt  pro  tempore.  Is  there  objection  ! 

Mr.  Cabpbnteb.  There  is  objection,  Mr.  President. 

The  Pbbsident  pro  tempore.  The  Onair  will  submit  the  question. 

Mr.  Gabpsntsb.  We  are  willing  to  wait  until  Mr.  Lapham  can  come ; 
but  when  he  comes  and  makes  his  argument  we  want  to  reply  to  it. 

The  Pbbsident  pro  tempore.  The  Chair  will  submit  the  question  to 
the  Senate. 

Mr.  Sabgbnt.  Allow  me  to  ask  a  question  of  the  Chair.  I  should 
like  to  inquire  when  this  argument  of  Mr.  Lapham  will  be  printed,  if  its 
printing  is  allowed ;  in  time  to  be  read  by  counsel  who  is  to  reply  or  in 
time  to  be  read  by  the  Senate  before  the  decision  t 

Mr.  Manager  Lobd.  I  think  it  can  be  printed  to-morrow  morning. 

The  Pbesident  pro  tempore.  The  manager  asks  that  Mr.  Lapham, 
one  of  the  managers,  be  permitted  to  print  his  argument. 

Mr.  Ingalls.  With  the  understanding  that  it  is  to  appear  to-morrow 
morning! 

The  Pbesident  pro  tempore.  The  Chair  is  not  advised  as  to  that. 

Mr.  Cabpenter.  And  also  with  the  further  understanding  that  we 
shall  not  be  required  to  close  the  case  on  the  part  of  the  defense  until  to- 
morrow. It  is  manifestly  unjust,  Mr.  President,  to  allow  the  argument 
which  has  been  prepared  on  the  part  of  the  managers  on  the  facts  to 
come  in  here  after  our  case  is  closed.    No  court  will  tolerate  that. 

Mr.  Manager  Lobd.  The  managers  proposed  this  morning  to  submit 
an  argument  on  the  facts,  perhaps  as  exhaustive  as  that  of  Mr.  Lapham, 
and  I  presume  very  much  in  the  line  Mr.  Lapham  would  take.  I  have 
no  doubt  that  Mr.  Lapham's  argument  can  be  printed  by  to-morrow 
morning.  The  facts  relied  upon  by  the  managers,  however,  will  be 
presented  ix)-day. 

The  Pbesident  pro  tempore.  The  question  is.  Will  the  Senate  allow 
the  argument  of  Mr.  Manager  Lapham  to  be  printed  t  The  counsel, 
Mr.  Carpenter,  has  asked  that  the  defense  shall  not  be  required  to  reply 
until  to-morrow,  after  the  print  appears. 

Mr.  Manager  Lobd.  I  suppose  that  is  an  independent  motion. 

The  Pbesident  pro  tempore.  The  Chair  has  submitted  the  sugges- 
tion of  the  counsel.  He  will  now  put  the  question,  Shall  this  argument 
be  printed  t     ' 

The  motion  was  agreed  to. 

The  argument  of  Mr.  Manager  Lapham  is  as  follows : 

Mr.  Manager  Lapham.  Mr.  President  and  Senators:  I  approach  the 
discharge  of  the  important  duty  which  now  devolves  upon  me  with  an  un- 
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feigned  diffidence  in  my  ability  to  render  to  the  case  that  service  which 
its  great  importance  demands.  It  shall  be  my  purpose,  as  directly  as 
possible,  to  enter  apon  the  discussion  of  the  questions  which  the  case 
presents,  and  as  briefly  as  a  sense  of  duty  will  i»ermit,  to  submit  my 
views  for  your  consideration,  and  I  hope  to  be  able  to  do  so  without 
trespassing  upon  your  patience  or  unnecessarily  consuming  the  time  of 
the  Senate. 

The  position  occupied  by  the  respondent  down  to  the  2d  of  March  last, 
the  nature  of  the  charges  preferred  against  him  by  the  House  of  Bep- 
resentatives,  in  whose  name  and  behalf  we  are  acting,  undoubtedly  re- 
-quire  that  he  should  be  entitled  in  the  outset  to  that  presumption  of  in- 
nocence which  usually  obtains  in  trials  for  crime,  and  that  such  pre- 
sumption should  only  be  overcome  by  that  clear  and  satisfactory  evi- 
dence of  guilt  which  leaves  no 'fair  ground  for  a  reasonable  doubt  on 
■the  subject. 

For  aught  we  know,  and  as  the  defendant  has  shown,  down  to  the  time 
he  was  selected  for  the  high  office  in  question  he  was  a  citizen  of  good 
repute,  of  unblemished  character,  and  high  standing  as  a  brave  military 
officer.  He  had  rendered  such  service  and  maintained  such  a  rank  as 
soldier  and  citizen  that  on  the  mere  imputation  of  offense  he  conld 
have  said : 

I  never  robbed  the  soldiers  of  their  pay, 

Nor  ever  had  one  penny  bribe  from  France. 

60  help  me  God,  as  I  have  watch'd  the  niffht — 

Av,  nip^ht  by  night— in  studying  good  for  England, 

That  doit  thai  e'er  I  wrested  from  the  king, 

Or  any  groat  I  hoarded  to  my  nse. 

Be  brought  against  me  at  my  trial  day ! 

No !  many  a  pound  of  mine  own  proper  store, 

Because  I  would  not  tax  the  needy  commons, 

Have  I  disbursed  to  the  i^arrisons, 

And  never  ask'd  for  restitution. 

Enjoying  to  such  an  extent  the  esteem  of  his  countrymen,  in  the  lan- 
guage of  his  commission,  the  President,  "  reposing  special  trust  and 
confidence  in  his  patriotism,  integrity,  and  ability,''  selected  him  as  one 
of  his  Cabinet  counselors  to  fill  the  high  and  responsible  office  of  Sec 
Tfttftrv  of  War 

If,  as  these  articles  charge,  he  has  abused  that  confidence,  betrayed 
his  trust,  and  fallen  from  the  high  position  almost  at  the  first  presenta- 
tion of  temptation,  the  conclusion  that  he  is  thus  guilty  deters  all  jnst 
minds  from  cultivating  any  sympathy  in  his  behalf,  however  mnch  we 
may  commiserate  the  position  in  which  he  is  placed  by  his  own  volun- 
tary acts.  On  the  contrary,  his  case  demands  the  most  stern  and  fear- 
less execution  of  all  the  punishments  provided  by  the  Constitution  and 
laws  in  such  cases. 

The  articles  of  impeachment  charge— 
W  First.  That  the  defendant,  being  Secretary  of  War,  promised  to  ap- 
point Marsh  as  post-trader  at  Fort  SUl ;  that  thereafter,  and  on  the  8th 
day  of  October,  1870,  Marsh  and  Evans  made  the  agreement  which  has 
been  put  in  evidence  5  that,  on  the  10th  of  October,  1870,  the  defend 
ant,  at  the  request  of  Marsh,  appointed  Evans  post-trader ;  and  that  on 
the  2d  November,  1870,  and  at  the  end  of  each  three  months  thereafter 
for  one  year,  the  defendant  corruptly  received  from  Marsh  the  sum  of 
$1,500  in  consideration  of  the  appointment  of  Evans  and  of  retaining 

him  in  his  place.  ., 

Second.  That  on  the  4th  of  November,  1873,  the  defendant  corrnptiy 
took  and  received  from  Marsh  the  sum  of  $1,500,  in  consideration  of 
which  he  corruptly  agreed  to  retain  said  Evans  at  said  military  post 
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Third.  That  the  defendant  being  Secretai^  of  War,  and  having  au- 
thority to  appoint  a  post-trader  at  Fort  Sill,  did,  at  the  lequest  of  Marsh, 
on  the  10th  of  October,  1870,  appoint  Bvans,  who  continued  to  hold  the 
office  to  March,  1876;  that  before  the  appointment  Evans  and  Marsh 
made  the  said  agr^ment,  and  in  parsoance  of  the  same  Evans  paid 
Marsh  quarterly  for  the  first  year  the  sum  of  $12,000  and  large  sums 
after  that  until  December,  1875 ;  that  on  the  receipt  of  each  sum  by 
said  Marsh,  he,  said  Marsh,  paid  one*half  to  the  defendant ;  that  the 
defendant,  well  knowing  these  facts  and  having  the  power  to  remove 
Evans,  disregarded  his  duty  and  permitted  him  to  remain  the  post- 
trader  at  Fort  Sill. 

Fourth.  That  the  defendant,  on  the  10th  of  October,  1870,  did  appoint 
said  Evans  post-trader  at  Fort  Sill,  and  for  such  appointment  and  for 
continuing  him  in  office  did  receive  from  Marsh  large  sums  of  money ; 
and  in  this  article  are  seventeen  specifications  setting  forth  the  dates 
and  amounts  of  each  payment. 

Fifth.  That  on  the  10th  October,  1870,  the  defendant  appointed  Evans 
as  post-trader  at  Fort  Sill,  and  permitted  him  to  retain  the  place  until 
March,  1876 ;  that  the  defendant  was  induced  to  make  the  appointment 
at  the  request  of  Marsh,  in  consideration  of  which  Evans  paid  Marsh 
$12,000  a  year  until  the  25th  March,  1872,  and  $6,000  a  year  thereafter, 
yet  the  defendant,  in  consideration  he  would  permit  Evans  to  retain 
said  post,  did  receive  from  Marsh  for  his  own  use,  or  to  be  paid  over  to 
his  wife,  the  several  sums  of  money  stated  in  the  specifications  of  the 
fourth  article. 

To  these  articles  the  defendant  has  put  in  no  answer  or  denial,  bat 
stands  mute,  and  the  trial  by  an  act  of  mercy  to  him  has  proceeded  as 
upon  a  plea  of  not  guilty. 

If  he  really  had  a  valid  and  tangible  defense,  one  would  have  sup- 
posed he  would  have  gladly  availed  himself  of  the  opportunity  to  spread 
it  upon  the  record,  and  to  have  called  some  one  or  more  of  the  one  hun- 
dred and  ninety-seven  witnesses  we  were  notified  he  should  call  to  prove 
such  defense  and  to  establish  his  innocence. 

Indeed,  the  learned  counsel  for  the  defendant,  [Judge  Black,]  in  sub- 
stance, in  one  of  his  earlier  speeches  during  the  progress  of  the  trial, 
characterized  the  defense  upon  which  General  Belknap  relied  and  which 
he  believed  to  be  complete  as  being  so  inexpressibly  painful  to  him  that 
the  House  had  better  have  taken  his  life  than  put  him  on  trial  for  this 
accusation.  The  defense  has  not  been  presented  for  the  consideration 
of  the  Senate ;  none  of  the  one  hundred  and  ninety -seven  witnesses 
have  bcMBn  called  to  establish  the  said  defense  under  the  assumed  plea 
of  not  guilty. 

But  he  has  been  content  to  call  witnesses  to  prove  that  down  to  this 
charge  he  sustained  a  good  character,  and  without  attempting  to  deny 
or  disprove  the  payment  of  these  large  sums  of  money,  amounting  in 
the  aggregate  to  over  $21,000.  His  previous  good  character  will  l^  of 
little  avail  if  these  payments  and  the  purpose  for  which  they  were  made 
are  established  by  the  evidence  in  the  case,  as  we  shall  claim  they  are 
beyond  all  question.  It  is  only  in  doubtful  cases,  or  those  depending 
mainly  upon  circumstantial  evidence,  that  proof  of  good  character  is  of 
importance  to  a  person  accused  of  crime. 

It  is  not  necessary  in  this  case  in  order  to  convict  the  defendant  that 
he  shall  be  shown  to  have  committed  an  ofi'ense  punishable  by  law  as  a 
statutory  ofifense.  This  was  fully  settled  in  the  case  of  President  John- 
son, and  the  Barnard  case  in  New  York,  and  is  the  recognized  doctrine 
of  most  of  the  elementary  writers. 
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was  received  at  the  War  Department  does  not  appear.  The  evidence 
of  Evans  shows  that  he  called  on  the  Secretary  of  War  early  in  Octo- 
ber with  reference  to  his  application.  The  Secretary  told  him  he  bad 
promised  the  appointment  to  Marsh,  who  would  be  in  the  city  that  or 
the  next  evening,  and  he  had  better  see  him  and  they  could  probably 
make  some  satisfactory  arrangement. 

Marsh  says  he  was  called  to  Washington  by  a  telegram  from  the  re- 
spondent or  Mrs.  B. }  that  he  came  here  and  called  on  the  Secretary, 
and  was  informed  by  him  that  Evans  was  in  the  city,  and  he  bad  better 
see  him.  The  Secretary  also  said  that  Evans  had  a  large  stock  on  hand 
at  Fort  Sill,  and  he  (Marsh)  ought  to  make  some  arrangement  to  saye 
him  from  loss.  The  defendant  told  him  where  Evans  would  be  found. 
(See  page  164  of  the  record.)  At  this  suggestion  Marsh  called  on  Evans, 
and  they  made  the  arrangement  preliminary  to  the  agreement  of  the 
dth  of  October,  1850.  The  sum  of  $20,000  was  first  exacted  by  Marsh ; 
finally  $15,000  was  fixed,  and  the  parties  were  to  go  to  New  York  the 
next  day  and  have  the  writings  drawn.  On  the  way  to  New  York,  the 
next  day,  Evans  stated  to  Marsh  he  had  seen  a  statement  in  the  papers 
that  a  portion  of  the  troops  stationed  at  Fort  Sill  were  to  be  removed; 
that  $15,000  was  more  than  he  could  pay,  anxl  the  sum  of  $12,000  was 
finally  agreed  upon  to  be  paid  quarterly  in  advance.  Why  paid  in  ad- 
vance ?  Clearly  from  the  terms  of  the  agreement  to  secure  the  certain 
payment  of  the  bonus  and  to  enable  Evans  to  hold  the  place.  It  was 
not  to  be  a  division  of  profits,  but  the  payment  in  advance  of  a  fixed 
sum,  whether  Evans  made  profits  or  not.  If  he  had  not  made  a  dollar 
or  a  dime,  he  was  bound  to  pay  this  large  bonus  or  surrender  bis  post. 
I  desire  Senators  to  read  at  this  time  and  in  this  connection  the  agree- 
ment as  finally  executed  on  the  8th,  October  in  the  city  of  New  York. 
It  is  as  follows : 

Articles  of  agreement  made  and  entered  into  this  8ih  day  of  October,  A.  D.  J  870,  by  and  be- 
tween John  8.  Evans,  of  Fort  Sill,  Indian  Territory,  United  States  of  America,  of  ibe  first 
nart,  and  Caleb  P.  Marsh,  of  No.  51  West  Thirty-fifth  street,  of  the  city,  couiitT,iuid 
State  of  New  York,  of  the  second  part,  witnesseth,  namely : 

Whereas  the  said  Caleb  P.  Marsh  has  received  from  General  William  W.  Belknap,  Secir 
tary  of  War  of  the  United  States,  the  appointment  of  post-trader  at  Fort  Sill  aforesaid;  aod 
whereas  the  name  of  said  John  8.  Evans  is  to  be  filled  into  the  commission  of  appoiDtoent 
of  said  post-trader  at  Fort  Sill  aforesaid  by  permission  and  at  the  instance  ana  ntfltsi  (x 
said  Caleb  P.  Marsh,  and  for  the  purpose  of  carrying  ont  the  terms  of  this  aippeement:  aod 
whereas  said  John  S.  Evans  is  to  hold  said  position  of  post-trader  as  aforesaid  solely  as  the 
appointee  of  said  Caleb  P.  Marsh,  and  for  the  purposes  hereinafter  stated : 

Now,  therefore,  said  John  S.  Evans,  in  consideration  of  said  appointment  and  the  ^^ 
$1  to  him  in  hand  paid  by  said  Caleb  P.  Marsh,  the  receipt  of  whicn  is  hereby  acknowledfed, 
hereby  covenants  and  agrees  to  pay  to  said  Caleb  P.  Marsh  the  sum  of  $12,000  aDDoaUTi 
payable  quarterly  in  advance,  in  the  city  of  New  York  aforesaid  :  said  sum  to  be  so  payable 
during  the  first  year  of  this  agreement  absolutely  and  under  all  circumstances,  anytbisg 
hereinafter  contained  to  the  contrary  notwithstanding ;  and  thereafter  said  sum  shall  be  to 
payable,  unless  increased  or  reduced  in  amount  in  accordance  with  the  subseqaoot  provis- 
ions of  this  agreement. 

In  consideration  of  the  premises,  it  is  mutually  agreed  betAveen  the  parties  aforesaid  ai 
follows,  namely:  ^  .  , 

First,  This  agreement  is  made  on  the  basis  of  seven  cavalry  companies  of  the  Uuited 
States  Army,  which  are  now  stationed  at  Fort  8111  aforesaid. 

Second;  If  at  the  end  of  the  first  year  of  this  agreement  the  forces  of  the  United  States 
Army  stationed  at  Fort  Sill  aforesaid  shall  be  increased  or  diminished  not  to  exceed  one  bon* 
dred  men,  then  this  agreement  shall  remain  in  full  force  and  unchanged  for  the  next  J^^' 
If,  however,  the  said  forces  shall  be  increased  or  diminished  beyond  the  number  of  ooe  bun* 
dred  men,  then  the  amount  to  be  paid  under  this  ag^^ement  by  said  John  S.  Evans  to 
said  Caleb  P.  Marsh  shall  be  increased  or  redaced  in  accordance  therewith  and  in  proper  pro- 
portion thereto.  The  above  rule  laid  down  for  the  continuation  of  this  agreement  at  toe  cloie 
of  the  first  year  thereof  shall  be  applied  at  the  close  of  each  succeeding  year  so  long  x  this 
agreement  shall  remain  in  force  and  effect.  * 

Third.  This  agreement  shall  remain  in  force  and  effect  so  long  as  said  Caleb  P.  Haisb 
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shall  hold  or  control,  directly  or  indirectly,  the  appointment  and  position  of  pott-trader  at 
Fort  Sill  aforesaid. 

Fourth.  This  agreement  shall  take  effect  from  the  date  and  day  the  Secretary  of  War  afore- 
said shall  si|rn  the  commission  of  post-trader  at  Fort  8111  aforesaid,  said  commission  to  be 
issued  to  said  John  8.  Evans  at  the  instance  and  request  of  said  Caleb  P.  Marsh,  'and 
solely  for  the  purpose  of  carrying  out  the  p«x)Tisions  of  this  agreement. 

Fifth.  Exception  is  hereby  made  in  reeard  to  the  first  quarterly  payment  under  this  agree- 
ment, it  being  agreed  and  understood  that  the  same  may  be  paid  at  any  time  within  the 
n^pct  thirty  days  after  the  said  Seeretary  of  War  shall  sign  the  aforesaid  commission  of  post- 
trader  at  Fort  Sill. 

Sixth.  Said  Caleb  P.  Marsh  is  at  all  times,  at  the  request  of  said  John  S.  Evans,  to  use 
any  proper  influence  he  may  hare  with  said  Secretary  of  War  for  the  protection  of  laid  John 
S.  Cvans  while  in  the  discharge  of  his  legitimate  duties  in  the  conduct  of  the  business 
as   post-trader  at  Fort  Sill  aforesaid. 

Seventh.  Said  John  8.  Evans  is  to  conduct  the  said  business  of  post-trader  at  Fort  Sill 
aforesaid  solely  on  his  own  responsibility  and  in  his  own  name,  it  oeing  expressly  ag^reed 
and  understood  that  said  Caleb  P.  Marsh  shall  assume  no  liability  in  toe  premises  what- 
ever. 

£ighth.  And  it  is  expressly  understood  and  agreed  that  the  stipulations  and  covenants 
aforesaid  are  to  apply  to  and  bind  the  heirs,  executors,  and  administrators  of  the  respective 
parties. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

JOHN  8.  EVANS,    [seal.] 
C.  P.  MARSH.  [SEAL.] 

Signed,  sealed,  and  delivered  in  presence  of— 
E.  T.  Bartlett. 

It  will  be  noticed,  Senators,  that  the  parties,  after  seeing  the  Secretary 
of  War  separately  and  receiving  the  directions  as  1  have  stated,  made 
their  preliminary  arrangement  and  left  for  'Sew  Tork,  withont  again 
calling  on  the  Secretary  on  the  subject.  What  do  we  next  learn  in  re- 
gard to  the  appointment  ?  It  is  the  letter  from  Marsh  to  the  respond- 
ent, written  on  the  8th  October,  the  same  day  of  the  agreement,  and 
sent  from  the  city  of  New  York  by  mail  to  Mr.  Belknap.  This  is  the 
letter  which  was  never  pat  on  the  files  of  the  War  Department,  which 
was  never  indexed  by  Crosby  in  the  index  of  semiofficial  letters  which 
was  taken  away  by  the  respondent  from  the  files  of  the  War  Office,  and 
only  produced  here  on  notice  by  us  that  nnless  produced  we  should  give 
parol  evidence  of  its  contents.  It  is  the  key  which  unlocks  the  whole 
mystery  which  surrounds  this  case  up  to  this  point,  and  lays  bare  the 
motives  \frhioh  actuated  the  respondent  in  making  the  appointment  of 
Evans.    It  reads; 

Na  51  West  THmxY-FiPTH  Street, 

New  York  CUf,  October  8,  1870. 

Dear  Sir  :  I  have  to  ask  4hat  the  appointment  which  you  have  ^tveii  to  m«  as  post-trader 
at  Fort  Sill,  Indiaa  Territorj,  be  made  In  iJu  name  of  John  S.  Evans,  as  it  will  he  more  con- 
yenieikifor  me  to  have  him  manage  the  businet$  at  present, 
I  am,  mv  dear  sir,  your  very  obedient  servant, 

C.  p.  MARSH. 

P.  S. — Please  send  the  appointment  to  me,  51  VTest  Thirty-fifth  street.  New  York  City. 

Hon.  W.  W.  Belknap, 

Secretary  of  War^  Washington  City, 

Although  this  letter  is  the  one  upon  which  the  defendant  obviously 
acted  in  making  the  appointment  in  the  name  ofEvans^  as  the  appoint- 
ment was  sent  according  to  the  request  contained  therein,  it  was  with- 
drawn from  the  War  Office  by  the  defendant  about  the  time  of  his  res- 
ignation, and  was  only  produced  in  pursuance  of  notice  by  us,  as  I  have 
already  stated. 

Two  days  after  this  the  respondent  made  the  following  appointment : 

War  Departmeht, 
Washington  City,  October  10,  1870. 

Sir:  Under  the  provisions  of  section  22  of  the  act  of  Julv  15,  1870,  yon  are  hereby  ap- 
pointed a  post- trader  at  Fort  Sill,  Indian  Territory,  and  will  be  required  to  assume  your 
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was  received  at  the  War  Department  does  not  appear.  The  evidence 
of  Evans  shows  that  he  called  on  the  Secretary  of  War  early  in  Octo- 
ber with  reference  to  his  application.  The  Secretary  told  him  he  had 
promised  the  appointment  to  Marsh,  who  wonld  be  in  the  city  that  or 
the  next  evening,  and  he  had  better  see  him  and  they  coald  probably 
make  some  satisfactory  arrangement. 

Marsh  says  he  was  called  to  Washington  by  a  telegram  from  the  re- 
spondent or  Mrs.  B. ;  that  he  came  here  and  called  on  the  Secretary, 
and  was  informed  by  him  that  Evans  was  in  the  city,  and  he  bad  better 
see  him.  The  Secretary  also  said  that  Evans  had  a  large  stock  on  hand 
at  Fort  Sill,  and  he  (Marsh)  ought  to  make  some  arrangement  to  save 
him  from  loss.  The  defendant  told  him  where  Evans  would  be  fonnd. 
(See  page  164  of  the  record.)  At  this  suggestion  Marsh  called  on  Evans, 
and  they  made  the  arrangement  preliminary  to  the  agreement  of  the 
8th  of  October,  1850.  The  sum  of  $20,000  was  first  exacted  by  Marsh ; 
finally  $15,000  was  fixed,  and  the  parties  were  to  go  to  New  York  the 
next  day  and  have  the  writings  drawn.  On  the  way  to  New  York,  the 
next  day,  Evans  stated  to  Marsh  he  had  seen  a  statement  in  the  papers 
that  a  portion  of  the  troops  stationed  at  Fort  Sill  were  to  be  removed; 
that  $15,000  was  more  than  he  could  pay,  anxl  the  sum  of  $12,000  was 
finally  agreed  upon  to  be  paid  quarterly  in  advance.  Why  paid  in  ad- 
vance Y  Clearly  from  the  terms  of  the  agreement  to  secure  the  certain 
payment  of  the  bonus  and  to  enable  Evans  to  hold  the  place.  It  was 
not  to  be  a  division  of  profits,  but  the  payment  in  advance  of  a  fixed 
sum,  whether  Evans  made  profits  or  not.  If  he  had  not  made  a  dollar 
or  a  dime,  he  was  bound  to  pay  this  large  bonus  or  surrender  his  post. 
I  desire  Senators  to  read  at  this  time  and  in  this  connection  the  agree- 
ment as  finally  executed  on  the  8th,  October  in  the  city  of  New  York. 
It  is  as  follows : 

Articles  of  agreement  made  and  entered  into  this  8th  day  of  October,  A.  D.  J^O,  by  and  be- 
tween John  8.  Eyanst  of  Fort  Sill,  Indian  Territory,  United  States  of  America,  of  tbe  first 
part,  and  Caleb  P.  Marsh,  of  No.  51  West  Thirty-fifth  street,  of  the  city,  county,  m 
State  of  New  York,  of  the  second  part,  witnesseth,  namely : 

Whereas  the  said  Caleb  P.  Marsh  has  received  from  General  William  W.  Belkuap.  Secre- 
tary of  War  of  the  United  States,  the  appointment  of  post-trader  at  Fort  Sill  aforesaid;  aod 
whereas  the  name  of  said  John  8.  Evans  is  to  be  filled  into  the  commission  of  appoiotmeDt 
of  said  post-trader  at  Fort  Sill  aforesaid  by  permission  and  at  the  instance  ana  request  n 
said  Caleb  P.  Marsh,  and  for  the  purpose  of  carrying  out  the  terms  of  this  a^rreemeot:  aod 
whereas  said  John  S.  Evans  is  to  hold  said  position  of  post-trader  as  aforesaid  solely  as  the 
appointee  of  said  Caleb  P.  Marsh,  and  for  the  purposes  hereinafter  stated : 

Now,  therefore,  said  John  8.  Evans,  in  consideration  of  said  appointment  and  the  ^°^' 
$1  to  him  in  hand  paid  by  said  Caleb  P.  Marsh,  the  receipt  of  whicn  is  hereby  acknowledged, 
hereby  covenants  and  agrees  to  pay  to  said  Caleb  P.  Marsh  the  sum  of  $12,000  aDOuallTt 
payable  quarterly  in  advance,  in  the  city  of  New  York  aforesaid :  said  sum  to  be  so  payable 
during  the  first  year  of  this  agreement  absolutely  and  under  all  circumstances,  any  thing 
hereinafter  contained  to  the  contrary  notwithstanding ;  and  thereafter  said  sum  shall  be  fo 
payable,  unless  increased  or  reduced  in  amount  in  accordance  with  the  subseqnoot  proTi** 
ions  of  this  agreement. 

In  consideration  of  the  premises,  it  is  nmtunlly  agreed  between  the  parties  aforesaid  ai 
follows,  namely:  ^  .  , 

First.  This  agreement  is  made  on  the  basis  of  seven  cavalry  companies  of  the  Toited 
States  Army,  which  are  now  stationed  at  Fort  Sill  aforesaid. 

Second;  If  at  the  end  of  the  first  year  of  this  agreement  the  forces  of  the  United  States 
Army  stationed  at  Fort  Sill  aforesaid  shall  be  increased  or  diminished  not  to  exceed  one  hun- 
dred men,  then  this  agreement  ^hall  remain  in  full  force  and  unchanged  for  the  uext  year. 
If,  however,  the  said  forces  shall  be  increased  or  diminished  beyond  the  number  of  one  hnn* 
dred  men,  then  the  amount  to  be  paid  under  this  agreement  by  said  John  S.  Evans  to 
said  Caleb  P.  Marsh  shall  be  increased  or  redaced  in  accordance  uierewith  and  in  proper  pro* 
portion  thereto.  The  above  rule  laid  down  for  the  continuation  of  this  agreement  at  the  eloie 
of  the  first  year  thereof  shall  be  applied  at  the  close  of  each  succeeding  year  so  long  ^  ^'^ 
agreement  shall  remain  in  force  and  effect.  *  . 

Third.  This  agreement  shall  remain  in  force  and  effect  so  long  as  said  Caleb  P.  Hai^o 


TRUL   OP   WILLIAM   W.   BELKNAP.  921 

shall  hold  or  control,  directly  or  indirectlj,  the  appointment  and  position  of  pott- trader  at 
Fort  Sill  aforesaid. 

Fourth.  This  agreement  shall  take  effect  from  the  date  and  day  the  Secretary  of  War  afore- 
said shall  aign  the  commission  of  post-trader  at  Fort  Sill  aforesaid,  said  commission  to  be 
issued  to  said  John  8.  Erans  at  the  instance  and  request  of  said  Caleb  P.  Marsh,  and 
solely  for  the  purpose  of  carrying  out  the  p«x)Tisions  of  this  agpreement. 

Fifth.  Exception  is  hereby  made  in  repard  to  the  first  quarterly  payment  under  this  agree- 
ment, it  being  agreed  and  understood  that  the  same  may  be  paid  at  any  time  within  the 
n^pct  thirty  days  after  the  said  Seeretary  of  War  shall  sign  the  aforesaid  commission  of  post- 
trader  at  Fort  Sill. 

Sixth.  Said  Caleb  P.  Marsh  is  at  all  times,  at  the  request  of  said  John  S.  Evans,  to  use 
any  proper  influence  he  may  hare  with  said  Secretary  of  War  for  the  protection  of  said  John 
S.  £vans  while  in  the  discharge  of  his  legitimate  duties  in  the  conduct  of  the  business 
as  post-trader  at  Fort  Sill  aforesaid. 

Seventh.  Said  John  S.  Evans  is  to  conduct  the  said  business  of  post-trader  at  Fort  Sill 
aforesaid  solely  on  his  own  responsibility  and  in  his  own  name,  it  oeing  expressly  agreed 
and  understood  that  said  Caleb  P.  Marsh  shall  assume  no  liability  in  toe  premises  what- 
ever. 

£ighth.  And  it  is  expressly  understood  and  agreed  that  the  stipulations  and  covenants 
aforesaid  are  to  apply  to  and  bind  the  heirs,  executors,  and  administrators  of  the  respective 
parties. 

In  witness  whereof  the  parties  to  these  presents  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

JOHN  S.  EVANS,    [seal.] 
C.  P.  MARSH.  [SEAL.] 

Signed,  sealed,  and  delivered  in  presence  of— 
E.  T.  Bartlett. 

It  will  be  noticed,  Senators,  that  the  parties,  after  seeing  the  Secretary 
of  War  separately  and  receiving  the  directions  as  1  have  stated,  made 
their  preliminary  arrangement  and  left  for  ISew  Tork,  without  again 
calling  on  the  Secretary  on  the  subject.  What  do  we  next  learn  in  re- 
gard to  the  appointment  ?  It  is  the  letter  from  Marsh  to  the  respond- 
ent, written  on  the  8th  October,  the  same  day  of  the  agreement,  and 
sent  from  the  city  of  New  York  by  mail  to  Mr.  Belknap.  This  is  the 
letter  which  was  never  put  on  the  files  of  the  War  Department,  which 
was  never  indexed  by  Crosby  in  the  index  of  semiofficial  letters  which 
was  taken  away  by  the  respondent  from  the  files  of  the  War  Office,  and 
only  produced  here  on  notice  by  us  that  unless  produced  we  should  give 
parol  evidence  of  its  contents.  It  is  the  key  which  unlocks  the  whole 
mystery  which  surrounds  this  case  up  to  this  point,  and  lays  bare  the 
motives  \frhioh  actuated  the  respondent  in  making  the  appointment  of 
Evans.    It  reads: 

No.  51  West  Thirty-fipth  Street, 

New  York  CU9,  October  8,  1870. 

D£AR  Sir  :  I  bave  to  ask  4hat  the  appointment  which  joa  liave  ^tveii  to  m«  as  post-trader 
at  Fort  Silly  Indian  Territorj,  be  made  in  iJu  mime  of  John  S>  Evans,  as  it  will  be  more  con- 
venient/or  me  to  bave  him  manage  the  businete  at  preeeut. 
I  am,  my  dear  sir,  your  very  obedient  servant, 

C.  p.  MARSH. 

P.  S. — Please  send  the  appointment  to  me,  51  West  Thirtj-fifth  street.  New  York  City. 

Hon.  W.  W.  Belknap, 

Secretary  of  War^  iVaehington  City. 

Although  this  letter  is  the  one  upon  which  the  defendant  obvionsly 
acted  in  making  the  appointment  in  the  name  ofEvans^  as  the  appoint- 
ment was  sent  according  to  the  request  contained  therein^it  was  with- 
drawn from  the  War  Office  by  the  defendant  about  the  time  of  his  res- 
ignation, and  was  only  produced  in  pursuance  of  notice  by  us,  as  I  have 
already  stated. 

Two  days  after  this  the  respondent  made  the  following  appointment : 

War  Department, 
JVashington  City,  October  10,  1870. 

Sir  :  Under  the  provisions  of  section  22  of  the  act  of  July  15,  1870,  yon  are  hereby  ap- 
pointed a  post- trader  at  Fort  Sill,  Indian  Territory,  and  will  be  required  to  assume  your 
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duties  as  such  within  ninety  days  from  the  date  of  this  appointment  Yon  will  please  report 
to  this  Department  through  the  Adjutant-General's  Office  your  acceptance  or  non-accept&ace 
of  this  appointment. 

WM.  W.  BELKNAP, 

Secretary  of  War. 

Mr.  John  S.  EvaKv^j, 

Care  of  C.  P.  Marsh,  Esq.,  51  West  Thirty-fifth  Street,  New  York  City. 

Senators,  can  any  man  fail  to  see  the  obvious  truth  shown  by  this  let- 
ter, and  the  inferences  which  are  inevitable  from  the  circamstances  and 
language  employed  Y  Was  there  ever  any  ag^reement,  says  the  defend- 
ant's counsel  to  Marsh,  between  you  and  Mr.  Belknap  that  he  sbonld 
share  in  any  money  paid  you  by  Evans?  Of  course  Marsh  replied 
there  was  none.  But  what  does  this  letter  show  ?  On  its  face  it  is  a 
proposition  to  farm  out  this  appointment  for  the  benefit  of  Marsh.  '^I 
want  my  appointment  as  post-trader  at  Fort  Sill  made  in  the  name  of 
Evans,  as  it  will  be  more  convenient  for  me  to  hav«  him  manage  the 
business  for  me  at  present,"  is  the  fair  import  of  its  language.  Geueral 
McDowell  was  nearer  right  than  appears  on  the  surface  when  he  as- 
sumed that  Marsh  and  not  Evans  was  the  post-trader  at  Fort  Sill. 

The  appointment,  it  will  be  seen,  was  sent  to  Marsh  as  requested,  and 
Evans  on  the  1st  day  of  December,  1870,  accepted  the  same  by  letter  to 
the  Adjutant-General,  as  provided  in  the  appointment.  On  the  14th  of 
January,  1871,  the  defendant  issued  an  order  as  follows : 

A.  G. : 

Commanding  officer  at  Fort  Sill  to  be  notified  to  remove  all  traders  from  that  post  except 
Mr.  J.  S.  Evans,  who  was  appointed  by  Secretary  of  War  under  act  Jalj  15, 1370.  I  onder* 
stand  that  Mr.  Walker  still  remains  there  with  stock  of  firoods. 

W.  W.  B. 

January  14,  1871. 

This  was  sent  on  the  17th  of  February,  1871,  to  Colonel  Grierson,  in 
command  at  Fort  Sill,  and  on  the  26th  of  February,  1871,  Colonel  Grier- 
son  reported  to  the  Secretary  as  follows : 

Headquarters,  Fort  Sill,  Indian  Territory, 

February  26,  1871. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  commanication  of  January  17, 1^1* 
relative  to  the  removal  of  all  traders  from  this  reservation  other  than  J.  S.  Evaos,  who  has 
been  appointed  bj  the  Secretary  of  War. 

Immediately  upon  being  informed  by  Mr.  Evans  that  he  was  prepared  to  enter  npon  the 
duties  of  trader,  Mr.  Walker  was  notified  to  close  his  store  and  remove  his  stock,  &c.,  n^m 
the  military  reservation  without  delay.    (Copy  of  letter  herewith  inclosed.)  . 

Mr.  Walker,  failing  to  sell  his  goods  to  Mr.  15vans,  was  given  a  reasonable  time  to  obtiio 
the  necessary  transportation  to  remove  bis  property,  which  arran^ment  was  perfectly  satis* 
factory  to  Mr.  Evans,  as  he  informed  me  then  and  since.  The  goods,  buildings,  Ac.,  were 
all  removed  about  the  1st  of  January. 

Very  respectfully,  your  obedient  servant, 

B.  H.  GRIEEfiON, 
Colonel  Tenth  Cavalry,  Commanding' 

To  the  ADJUTANr-GESERAL  United  States  Army, 

Washington,  District  of  Columbia, 

We  prove  by  the  Adjutant-General  that  simultaneously  with  the  ap- 
pointment of  Evans  an  order  was  issued  containing  the  following : 

•II 

As  soon  as  Mr.  Evans  shall  be  prepared  to  enter  upon  the  dischar^  of  his  ^o*^^' 7°^„ 
cause  the  removal  from  the  military  reservation  at  Fort  Sill,  Indian  Territory,  of  all  t^®" 
not  holding  a  letter  of  appointment  from  the  Secretary  of  War  under  said  acL 

This  the  Adjutant-General  states  was  the  form  of  an  order  sent  npj^ 
the  appointment  of  each  post-trader ;  but  the  order  of  the  14th  J»°^^' 
1871,  which  I  have  read,  was  applicable  at  Fort  SUl  only.    Upon  tne 
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receipt  of  the  order  issaed  upon  the  appointment  of  Evans,  the  officer  in 
command  at  Fort  Sill  ^ave  notice  to  the  other  traders  at  Fort  Sill  to  im- 
mediately close  their  stores  and  remove  from  that  military  reservation. 
There  were  at  that  time  trading  at  Fort  Sill  Messrs.  Walker,  J.  0.  Dent 
&  Co.,  ^nd  Mr.  Dnrfee.  They  all  had  valuable  stocks  of  goods,  and  it 
was  as  detrimental  to  them  to  be  compelled  to  leave  as  the  respondent 
said  to  Marsh  it  wonld  be  to  Evans.  But  they  were  in  the  way  of  the 
objects  soaght  to  be  accomplished  by  appointing  Evans  for  the  conven- 
ience of  Marsh,  and  so  they  had  to  ^*  step  down  and  out,"  no  matter  at 
what  sacrifice.  On  the  1st  of  June,  1870,  the  respondent  issued  his 
order,  among  other  things  revoking  the  Army  Regulations  in  regard  to 
sutlers,  which  are  in  the  following  words: 

196.  The  post  council  shall  prescribe  the  quantity  and  kind  of  clothing,  small  equipments, 
and  soldiers  necessaries,  groceries,  and  all  articles  which  the  sutlers  may  be  reauired  to 
keep  on  hand ;  examine  the  sutler's  books  and  papers,  and  fix  the  tariff  of  prices  or  the  said 
goods  or  commodities ;  inspect  the  sutler's  weights  and  measures ;  fix  the  laundress's  charges, 
and  make  regulations  for  the  post  school. 

197.  Pursuant  to  the  thirtieth  article  of  war,  commanding  officers  reviewing  the  proceed- 
ing of  the  council  of  administration  will  scrutinize  the  tariff  of  prices  proposed  by  them,  and 
take  care  that  the  stores  actually  furnished  by  the  sutler  correspond  to  the  quality  prescribed. 

So  that  by  this  act  of  the  defendant,  Evans  was  allowed  to  charge  his 
own  prices  without  check  or  restraint  from  any  one. 

In  October,  1871,  a  serious  complaint  was  made  against  Evans  that 
he  was  introducing  spirituous  liquors  and  wines  and  ale  into  the  Indian 
country.  The  complaint  was  made  by  the  United  States  attorney  of  the 
western  district  of  Arkansas  to  the  Solicitor  of  the  Treasury,  and  by  him, 
on  the  28th  of  October,  1871 ,  referred  to  the  Secretary  of  War.  Oq  the 
2d  of  November,  1871,  the  defendant  informed  the  Solicitor  that  Evans 
&  Co.  had  the  right  to  take  to  that  post  ten  gallons  of  brandy  and  ten 
gallons  of  whisky  monthly  for  the  use  of  the  officers,  but  no  permit  had 
been  given  him  to  introduce  any  liquors  into  that  country.  The  defend- 
ant has  proved  that  on  the  28th  of  October,  1871,  the  same  day  Solicitor 
Banfield  referred  the  matter  to  him  for  consideration,  he,  without  request 
from  any  one,  so  far  as  appears,  and  certainly  without  the  advice  of  the 
officers  stationed  at  the  post,  or  any  of  them,  issued  an  order  to  Evans 
of  his  own  volition,  which  could  not  have  reached  Evans  before  the  let- 
ters of  the  2d  and  8th  of  November.  On  the  8th  of  November,  1871, 
the  defendant  addressed  to  the  Solicitor  the  following: 

War  Department,  Notember  8, 1871. 

Sir  :  In  further  response  to  your  letter  of  the  28th  ultimo  on  the  subject  of  the  alleged 
illegal  introduction  of  tiqaors,  &.C.,  into  the  Indian  country  by  certain  persons,  among  others 
Evans  &  Co.,  of  Fort  Sill,  I  have  the  honor  to  inform  you  that  Mr.  John  8.  Evans,  post- 
trauer  at  Fort  Sill,  tbrouffh  his  friends  denies  bavini:^  taken  liquor  into  the  Indian  country 
without  authority.  Mr.  Evans  was  appointed  to  the  post-trad ership  on  October  10,  1670, 
and  holds  it  in  his  own  name,  and  not  m  that  of  Evans  &  Co.,  and  no  complaint  has  ever 
been  made  against  him  b^  the  military  anthorities  at  Fort  Sill,  he  having  been  regarded  a 
good  and  law-abiding  business  man. 

I  therefore  request  that  no  proceedings  be  commenced  against  him  without  a  thorough 
in vesti fixation  of  the  charges  that  he  has  been  engaged  iu  such  practices  shows  thoy  were  well 
founded. 

Very  respectfully,  Ac, 

W.  W.  BELKNAP, 

Surttnry  of  War. 

The  Solicitor  of  the  TREASirRV. 

Who  were  the  "friends'' throngh  whom  the  Secretary  had  been  in- 
formed that  Evans  denies  having  taken  liquor  iuto  the  Indian  country 
without  authority  t  Nothing  could  have  been  heard  from  Fort  Sill,  as 
it  wonld  have  taken  at  least  fourteen  days  to  hear  from  there  by  mail  if 
there  were  no  delay  in  the  answer.    The  records  of  the  War  Department 
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show  no  such  commanication  by  mail  or  telegraph ;  and  this  instructioo 
not  to  prosecute  Evans  and  the  permit  of  the  28th  of  October  were  acte 
of  favoritism  on  the  part  of  the  defendant,  the  reason  for  which  will  be 
apparent  when  we  consider  the  remaining  evidence  in  the  case. 

It  does  appear,  however,  that  on  the  18th  of  November,  1871,  tbe 
defendant  wrote  General  Grierson  on  the  subject  and  received  from  him 
an  answer,  as  follows : 

[Personal.] 

Fort  Sill,  Indian  Territory,  December  8,  IS71. 

Sir  :  R«spectfiilly  referring^  to  your  letter  of  tbe  18th  ultimo,  I  have  the  honor  to  report 
that  more  ale,  wine,  and  porter  was  introduced  by  John  8.  Evans  than  was  contempliteii  by 
me  in  my  indorsement  of  July  (Aueust)  22, 1871 ;  but  it  was  done  by  the  authority  of  tbe 
officer  temporarily  in  command  of  the  post  while  I  was  absent  in  the  field. 

I  do  not  think  that  tbe  post-trader  has  strictly  complied  with  the  provisions  of  mj  iudorse- 
ment  referred  to ;  yet  I  believe  it  was  not  his  intention  to  violate  the  restrictions  impo»«i 
therein.     As  to  the  amount  introduced,  I  respectfully  refer  you  to  the  report  of  John  S. 
Evans ;  also  to  a  copv  of  the  indorsement  autnorizin^  the  introduction,  herewith  inclosed. 
Very  respectfully,  your  obedient  servant, 

B.  H.  GRIERSOX. 
Colonel  Tenth  United  States  Cavahu,  Commnmiins. 
Hon.  W.  W.  Bblknap, 

Secretary  of  WV#f,  lyaskingtou,  D,  C, 

Although  this  letter  is  marked  "personal,^  unlike  the  Marsb  letter, 
not  so  designated,  it  was  placed  on  tbe  files  of  the  War  Office.  On  tbe 
5th  December,  1871,  the  defendant  addressed  a  similar  inquiry  to  Gen- 
eral Sheridan,  to  which  no  answer  was  ever  received,  or  at  least  none 
appears  on  the  records  of  the  War  Office.  The  alleged  irregularity  of 
Evans  being  thus  bridged  over  for  the  time,  nothing  occurred  to  revive 
the  excitement  until  the  Tribune  article  of  the  16th  of  February,  1872. 
General  Hazen,  who  had  been  in  command  at  Fort  Sill,  furnished  tbe 
facts  therein  stated.  This  the  defendant  knew,  and  he  also  knew  tbe 
contents  of  the  article  so  published. 

This  publication,  after  stating  the  history  of  the  abolition  of  the  sat- 
lerships,  which  were  under  the  control  of  the  council  of  administration 
as  to  their  charges,  and  stating  the  fact  that  after  the  war  it  was  pro- 
vided that  the  Commissary  Department  should  furnish  the  articles  there- 
tofore kept  by  sutlers  at  cost  price ;  that  this  was  regarded  as  irksome 
and  was  disregarded,  and  that  on  the  recommendation  .of  the  defendant 
the  act  of  1870  was  enacted,  concludes  with  the  following  quotation  from 
an  officer  stationed  at  Fort  Sill : 

I  have  incidentally  learned  that  jou  have  a  desire  to  know  whether  a  bonus  is  reqain^ 
from  tbe  traders  here  for  tbe  privilege  of  tradings,  and  have  been  urged  to  write  yon  tbe  fscti 
in  tbe  case.  As  there  seems  to  be  no  secret  made  of  tbe  matter,  and  as,  in  common  with  all 
otbers  here,  I  feel  it  to  be  a  great  wrong,  I  think  you  will  readily  excuse  the  presnmptic^ 
wbicb  my  writing  unasked  by  you  might  indicate.  I  bare  read  tbe  contract  betweeu  J.S* 
Evans,  a  Fort  Sill  trader,  and  C.  P.  or  C.  E.  Marsh  of  1667  or  J870,  Broadway,  New  York, 
office  of  Herter  Brothers,  whereby  J.  S.  Evans  is  reouired  to  pay  said  C.  P.  or  C.  £•  Mtf^b 
the  sum  of  |]  2,000  per  year,  quarterly  in  advance,  for  the  exclusive  privilege  of  trading  oo 
this  military  reservation.  I  am  correctly  informed  that  said  sum  has  been  paid  sioce  soon 
after  tbe  new  law  went  in  force,  and  is  now  paid,  to  include  some  time  in  Febmary  next. 
This  is  not  an  isolated  case.  I  am  informed  by  officers  who  were  stationed  at  Camp  Sapp 
that  Lee  &.  Reynolds  paid  |10,000  outright  for  the  same  exclusive  privilege  there.  Otber 
cases  are  talked  of,  but  not  corroborated  to  me;  sufficient  to  state,  the  tax  here  amoants U) 
near  |40  per  selling  day,  which  must  necessarily  be  paid  almost  entirely  by  the  command, 
and  you  can  readilv  see  that  prices  of  such  goods  as  we  are  compelled  to  buy  must  be  ?n^' 
ously  augmented  toereby.  It  not  being  a  revenue  for  the  Government,  and  Mr.  Marsh  bei^ 
an  entire  stranger  to  every  one  at  the  post,  it  is  felt  by  every  one  informed  of  the  fiwts  to  be, 
as  I  said  before,  a  very  great  wrong. 
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On  the  17th  of  February,  1872,  the  defendant  addressed  to  the  com- 
luanding  officer  at  Fort  Sill  the  following  order  and  inqniry : 

War  Department, 
fVoshimgtom  Cit^,  February  17,1672. 

The  commandiniif  officer  at  Fort  Sill  will  report  at  once  directly  to  the  Adjatant-Oeneral  of 
the  Armj,  for  the  information  of  the  Secretary  of  War,  ae  to  the  botinese  character  and  stand- 
ing of  J.  8.  Eyani,  pott-trader  at  that  post,  whether  his  prices  for  g^oods  are  exorbitant  and 
unreasonable  or  whether  his  goods  are  sold  at  a  fair  profit ;  whether  the  prices  charged  now 
and  since  his  appointment  to  that  position  by  the  Secretary  of  War,  under  the  act  of  July 
15, 1870,  are  higher  than  those  charged  by  him  prior  to  that  appointment,  when  he  was  trader 
under  previous  appointment ;  whether  be  has  taken  advantage  of  the  fact  that  he  is  sole 
trader  at  that  post  to  oppress  purchasers  bv  exorbitant  prices ;  whether  he  charges  higher 
prices  to  enlisted  men  than  to  officers ;  and  whether  be  has  complied  with  the  requirements 
of  the  circular  of  the  Adjutant-Generars  Office  issued  June  7, 1871. 

The  commanding  officer  is  expected  to  make  as  full  and  as  prompt  report  as  is  possible. 

W.  W.  B. 

* 

It  will  be  observed  there  is  not  a  word  in  this  about  the  real  evil,  the 
payment  of  the  $12,000  per  year  quarterly  in  advance,  one-half  of  which 
had  been  regularly  sent  to  the  defendant,  as  we  have  proved. 

The  response  of  General  Grierson  shows  how  a  disinterested  and  faith- 
ful officer  performed  his  duty,  and  is  as  follows : 

Headquarters,  Fort  Sill,  Indian  Territory, 

February  28, 1672. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  dated  February  17,  ld72, 
relative  to  the  post-trader  at  this  post 

I  understand  J.  S.  Evanses  character  as  a  business  man  is  good,  and  he  has  heretofore  g^ven 
general  satisfaction ;  but  Mr.  Evans  is  absent,  and  has  been  for  some  months,  and  has  asso- 
ciated with  him  J.  J.  Fisher,  now  also  absent,  who  has  had  control  of  the  establishment  and 
who  claims  to  have  the  greater  pecuniary  interest  in  the  business,  (the  business  being  con- 
ducted, however,  under  tne  name  of  J.  8.  Evans.)  Repeated  complaints  have  been  made  to 
me  of  the  exorbitant  prices  at  which  goods  were  sold  by  them,  and  when  I  have  represented 
the  matter  to  the  firm  they  replied  that  they  were  obliged  to  pay  |12,000  yearly  (to  a  Mr. 
Mirsh,  of  New  York  City,  who  they  represent  was  first  appointed  post-trader  by  the  Secretary 
of  War)  for  their  nermit  to  trade,  and  necessarily  had  to  cnargehigh  prices  for  their  goods  on 
that  account.  I  nave  repeatedly  urged  them  to  represent  this  matter  in  writing  to  me,  in 
order  that  I  might  lav  the  matter  before  the  proper  authority  to  relieve  the  command  of  this 
burden,  upon  whom  it  evidently  falls ;  but  they  declined  to  do  so,  stating  that  they  feared 
their  permit  to  trade  would  be  taken  h'om  them. 

As  the  prices  could  not  be  regulated  by  a  council  of  administration,  the  trader  not  being  a 
sutler,  it  has  been  contemplated  by  some  of  the  officers  of  the  garrison  to  represent  this  mat- 
ter, without  reference  to  J.  8.  Evans,  through  the  proper  military  channels,  but  as  it  was 
claimed  that  the  authority  for  the  tradership  emanated  from  the  Secretary  of  War  it  was 
feared  that  that  course  might  be  construed  as  taking  exception  to  the  action  of  superior  au- 
thority. 

The  prices  are  considerably  higher  since  his  appointment  by  the  Secretary  of  War  than 
previously,  and  he  has  undoubtedly  taken  advantage  of  his  position  as  sole  trader  in  charg- 
ing these  exorbitant  prices,  giving  the  reasons  above  quoted,  stating  that  he  could  not,  under 
the  circumstances,  sell  g^oods  at  lower  prices. 

It  has  also  been  reported  to  me  that  he  charges  enlisted  men  greater  prices  for  the  same 
articles  than  he  does  officers,  and,  at  all  events,  it  is  very  evident  that  the  officers  and  men  of 
this  garrison  have  to  pay  most  of  the  |J2,000  yearly,  referred  to  above,  they  being  the  con- 
sumers of  the  largest  portion  of  the  stores. 

I  feel  that  a  great  wrong  has  been  done  to  this  command  in  being  obliged  to  pay  this  enor- 
mous amount  of  money  under  any  circumstances ;  the  largest  portion  of  which,  at  least,  has 
been  taken  from  the  officers  and  enlisted  men  of  this  post,  nearly  all  the  monev  of  the  latter 
mentioned  going  to  the  trader.  The  responsible  party  of  this  great  injustice  should  be  held 
responsible  and  be  obliged  to  refund  the  money. 

u  J.  8.  Evans  has  not  paid  this  exorbitant  price  for  permission  to  trade,  as  stated  by  him, 
his  goods  should  be  seized  and  sold  for  the  benefit  of  the  post-fund. 

In  order  to  insure  a  healthy  competition,  to  reduce  the  price  of  goods,  and  to  relieve  the 
officers  and  soldiers  of  this  garrison  from  this  imposition,  irecommend  that  at  lea^t  three  (3) 
traders  be  appointed,  and  that  those  appointments  be  made  upon  the  recommendation  of  the 
officers  of  the  post ;  thit  each  trader  be  "known  to  be  interMted  only  in  his  own  house,  and 
that  they  be  obliged  to  keep  such  articles  as  are  required  for  the  use  of  officers  and  enlisted 
men  of  the  Army,  and  to  sell  them  at  moderate  prices. 

The  trader  complies  with  circular  of  A.  O.  O.  issued  Juce  7, 1871,  as  far  as  I  am  aware. 
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The  buildiuffs,  (store,  &c.,)  however,  are  not  convenient  to  the  present  garriaon,  hiving 
been  bnilt  at  the  tiaoe  when  the  command  was  in  c«mp. 
Very  respectfully,  your  obedient  servant, 

B.  H.  GRIER80N, 
Colonel  Tenth  Capalrjf^  Commanding. 

ArtJUTAKT-GENERAL  UKITED  STATES  ARMY, 

IVaskingtou,  D,  C. 

Received  in  the  office  of  the  Adjutant-General  March  9, 1S72. 

[Indonement.J 

War  Department,  A.  G.  O.,  Mlardt  1 1, 1872. 

Respectfully  forwarded  to  the  Secretary  of  War,  with  application  of  O.  P.  Marsh  for  trader- 
ship  at  Fort  ^111. 

E.  D.  TOWNSEND, 

Adjutant'Genenl, 

What  action  did  the  defendant  take  on  the  receipt  of  this  which  the 
proof  shows  was  on  the  9th  March,  1872 1  Kone  whatever.  While  he 
should  have  at  once  issued  an  order  removing  Evans,  as  the  Pcesi&nt 
did  when  the  facts  were  brought  to  his  knowledge,  he  forbore  action 
until  General  McDowell  waited  on  him  and  told  him  it  "was  a  'Hhing 
that  would  be  damaging  to  the  service  if  it  was  not  at  once  corrected.'' 
General  McDowell  also  told  him  it  concerned  him  personally.  The 
Secretary  said  in  substance  that  these  traders  were  not  sutlers  and  the 
military  had  no  power  to  control  them.  He  had  obtained  the  unqnali* 
fied  opinion  of  the  Judge- Advocate-General^  dated  MM*ch  16, 1872,  that 
he  had  not  and  could  not  exercise  control  over  post-traders  as  to  the 
prices  at  which  they  should  sell  goods  to  soldiers  and  others. 

Tet,  with  the  concurrence  of  General  McDowell,  who  was  actiDg  apon 
the  mistaken  view  that  Marsh  was  the  post-trader  and  Evans  his  agent, 
he  issued  the  order  of  the  25th  March  whicli  the  Adjutant-General  says 
is  all  the  notice  he  ever  took  of  General  Grierson^s  letter;  and  to  this 
order  I  desire  to  call  the  particular  attention  of  Senators.  It  is  as  fol- 
lows: 

[Circular.] 

War  Department, 
H'ashingUm  City,  Murch  *25,  l^ 

I.  The  coQDcil  of  administration  at  a  post  where  tliere  is  a  post-trader  will  from  time  to 
time  examine  the  post-trader^s  goods  and  invoices  or  bills  of  sale ;  and  will,  subject  to  the 
approval  of  the  post-commander,  establish  the  rates  and  prices  (which  should  be  fair  sod 
reasonable)  at  which  the  goods  shall  be  sold.  A  copy  of  the  list  thos  established  will  be 
kept  posted  in  the  trader*s  store.  Should  the  post-trader  feel  himself  aggrieved  bj  the  action 
of  the  council  of  administration,  he  may  appeal  therefrom  through  the  post-commander  to 
the  War  Department. 

II.  In  determining  the  rate  of  profit  to  be  allowed,  the  council  will  consider  not  only  tbe 
prime  cost,  freight,  and  other  charges,  but  also  the  fact  that,  while  the  trader  pays  no  tax 
or  contribution  of  any  kind  to  the  post-fund  for  his  exclusive  privileges,  he  has  no  lien  on  tbe 
soldier's  pay,  and  is  without  the  security  in  this  respect  once  enjoyed  by  the  sutleis  of  tbe 
Army.  ^^ 

III.  Post-traders  will  actually  carry  on  the  business  themselves,  and  will  habitually  twm 
at  tbe  station  to  whi<^  they  are  appointed.  They  will  not  farm  out,  sublet,  transfer,  or  sell 
or  assign  the  business  to  others. 

IV.  In  case  there  shall  be  at  this  time  any  post-trader  who  is  a  non-resident  of  the  post 
to  which  he  has  been  appointed,  he  will  be  fdlowed  ninety  days  from  the  receipt  hereof  at 
his  station  to  comply  with  this  circular  or  vacate  tiis  appointment. 

y.  Post-commanders  are  hereby  durected  to  report  to  the  War  Department  any  finlnre  on 
thepart  of  traders  to  fulfill  the  requirements  of  this  circular. 

VI.  The  provisions  of  the  circular  from  the  Adjutant-GeneraVs  Office  of  June  7, 1871, 
will  continue  in  force  except  as  herein  modified. 

By  order  of  the  Secretary  of  War. 

E.  D.  TOWNSEND,    , 
Adjutant-dtneral. 
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It  will  be  seen,  as  stated  by  tuy  learned  associate  [Mr.  McMahonJ  dar- 
ing the  trial,  that  this  order  entirely  fails  to  correct  the  real  evil,  that 
is,  the  payment  by  Evans  to  Marsh  of  (12,000  a  year  as  a  consideration 
for  receiving  the  appointment  and  retaining  the  post.  It  is  true  it  pro- 
fesses to  vest  in  the  council  of  administration  the  power  to  examine  the 
post  trader's  prices,  which  the  Judge- Advocate  had  just  informed  him 
he  had  no  power  to  do,  and  to  determine  the  prices  at  which  the  trader 
should  sell,  which  should  be  fair  and  reasonable,  considering  not  only 
the  cost  and  freight,  but  the  fact  that  the  trader  had  no  lien  on  the  sol- 
diers' pay  as  sutlers  had,  and  then  adds: 

Should  the  po$i-trader  fed  him$df  aggrieved  by  the  action  of  the  council  of  administration ^  he 
may  offeai  ther^om  to  the  War  Dtfartmemt ! 

How  Marsh  and  Evans  must  have  been  gratified  when  they  saw  this 
order.  The  only  effect  it  had  on  their  arrangement  was  to  reduce  the 
amount  to  be  paid  from  (12,000  to  $6,000  per  year,  of  which  reduction, 
as  well  as  the  agreement  with  Evans,  Marsh  testifies  he  informed  the 
defendiuit  within  a  month  after  the  Tribune  article — the  first  time  he 
saw  him  after,  which  was  io  New  York — and  the  Secretary  then  informed 
him  Hazen  inspired  that  article,  but  made  no  inquiry  as  to  the  terms  of 
the  contract  with  Evans,  or  as  to  why  the  amount  had  been  reduced 
from  twelve  to  six  thousand  dollars. 

A  part  of  the  evidence  of  Oeneral  McDowell  is  very  pertinent  in  this 
connection,  and  I  ask  leave  to  call  attention  to  it.    It  is  as  follows: 

Question.  (By  Mr.  Carpemtrr.)  I  ask  you,  general,  whether  on  reBection  and  after  look- 
ing at  that  artieJe  yon  think  von  were  or  were  not  mistaken  in  faying  that  yon  snpposed 
that  Mareh  wae  the  poet- trader  at  the  time  you  had  your  interview  with  the  Secretary  of 
Wart 

Answer.  I  can  hardly  say  what  particular  relations  Marsh  or  Evans  had  with  ibis  matter. 
The  Secretary  told  me  he  had  appointed  Marsh,  and  I  supposed  he  had  received  the  office. 
Whether  be  had  transferred  it,  or  assigned  it,  or  sublet  it,  or  fiuined  it  out,  or  what  rolations 
he  had  with  it  was  not,  in  my  mind,  a  very  special  Question.  What  I  wanted  to  do  was  to 
correct  an  abuse ;  but  whether  the  form  was  that  Marsh  was  the  trader  or  the  other  man 
was  the  trader  was  not  so  much  in  my  mind  as  to  discuss  the  question  that  was  then  up. 

Q.  Was  it  of  any  importance  whether  Marsh  was  the  trader  and  Evans  his  agent,  or  the 
reveive  f 

Mr.  Manager  McMahon.  O,  you  do  not  insist  on  that  question. 

Mr.  CARPE5TKR.  If  not,  I  should  not  have  asked  it  (To  the  witness.)  What  I  mean 
is,  would  it  have  made  any  difference  with  the  order  which  you  were  to  draw  if  yon  had 
known  the  fact  to  be  exactly  the  reverse?  Would  not  this  order  as  you  drew  it  have  cov- 
ered the  abuse  in  tbe  one  case  just  as  well  as  the  other  t    That  is  the  question. 

Mr.  Manager  McMauon.  We  withdraw  the  objection. 

The  WiTNi^iss,  (to  Mr.  Carpenter.)  I  do  not  understand  you. 

Q.  (By  Mr. Carpenter.)  The  auestion  Is  this:  Suppose  you  had  known  that  Evans 
was  tbe  trader  and  lived  at  Fort  Sill  and  that  Marsh  was  not  the  trader,  would  you  have 
drawn  this  order  in  any  different  terms  than  you  did  employ  f 

Mr.  Manager  Hoar.  Do  you  mean  to  suppose  in  your  question  that  Maish  received  any 
sum  of  money  from  Evans  7 

Mr.  Carpekter.  If  that  occurs  to  me  I  will  put  it  in  my  question.  It  had  not  occurred 
yet  as  purt  of  my  question. 

Tbe  WITMBSS.  If  the  case  was  otherwise,  it  would  have  been  diflforent,  of  course. 

Q.  (By  Mr.  Carpenter.)  How  different  would  it  have  been  t  Suppose  you  had  thought 
at  tbe  time  that  Mr.  Maisb  was  the  trader  and  lived  in  New  York,  what  order  would  you 
have  drawn  different  from  thisf — A.  That  is  what  I  supposed  was  tbe  case,  that  Mr.  Marsh 
was  tbe  trader  living  in  New  York.  substantially,whether  in  form  or  not;  and  he  had  the  con- 
trol of  the  place  as  evidenced  by  tne  fact  of  bis  receiving  this  large  tribute. 

Q.  As  you  supposed  f — A.  As  was  true,  and  seemed  to  be  understood. 

Q.  Suppose  the  case  bad  been  exactly  Uie  reverse,  and  you  supposed  that  Mr.  Evans  had 
control  of  it  and  was  the  trader,  and  not  Marsh ;  would  your  <ntler  have  been  drawn  any 
differently  f — A.  I  do  not  know,  if  the  man  wob  residing  at  Ae  post  i  do  not  think  it  would  have 
suggested  itself  to  my  mind  to  say  he  should  go  thete* 

Q.  That  is  one  thing.  Now  let  me  call  your  attention  to  the  6r8t  part  of  this  order,  to  see 
if  that  is  not  the  material  part  of  it  after  all.  Please  read  tbe  first  clause  of  the  order. — A. 
It  is— 
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**  I.  The  council  of  administration  at  a  pnost  where  there  is  a  post-trader  will  from  time  to 
time  examine  the  post-trader's  goods  and  invoices  or  bills  of  sale ;  and  will,  subject  to  the 
approval  of  the  post-commander,  establish  the  rates  and  prices  (which  shoald  be  f&ir  and 
reasonable)  at  which  the  g^oods  shall  be  sold.  A  copy  of  the  list  thus  established  will  be 
kept  posted  in  the  trader's  store.  Shoald  the  post-trader  feel  himself  agf^^ieTed  by  the  ac- 
tion of  the  council  of  administration,  he  may  appeal  therefirom  ^rongb  the  post-commander 
to  the  War  Department.*' 

Q.  Now  I  want  to  know  why  that  order  would  not  have  corrected  the  abuse  there  with- 
out re^^rd  to  whether  the  trader  lived  at  the  post  or  not,  if  the  order  had  been  executed  bj 
that  council  7 — A.  Very  likely  it  mi^ht  have  done  so. 

Q.  Would  it  not  have  done  so  t — A.  I  do  not  know. 

Q.  Can  you  conceive  how  it  could  fail  to  do  it  ? — A.  Yes,  because  it  has  failed. 

Ke-^amined  by  Mr.  Manager  McMahon  : 

Q.  Did  I  understand  you  to  say  that  General  Belknap  told  you  he  had  appointed 
Marsh  ? — A.  He  told  me  that  he  had  offered  the  place  to  Marsh ;  I  think  he  said  he  had 
offered  it  or  had  appointed  him,  and  he  told  me  why,  under  what  circumstances. 

Q.  What  were  tnose  circumstances  7  What  circumstances  did  he  tell  you  ?— A.  It  was 
something  bearing  on  the  relations  between  Mr.  Marsh  and  his  wife. 

Q.  Friendly  relations  between  them  7 — A.  Belations  of  kindness  while  she  was  sick. 

Q.  Do  vou  remember  the  time  that  she  was  sick  f — A.  I  do  not 

Q.  In  this  interview  between  you  and  General  Belknap,  did  he  make  any  allusion,  or 
did  you,  to  the  fact  that  Evans  was  paying  Marsh  ^12,000,  as  stated  in  that  Tribune  arti- 
cle t — A.  I  made  it  in  the  beginning  of  my  conversation  with  him. 

Q.  What  did  the  general  say  in  answer  7 — A.  I  cannot  recollect  that  he  said  anything  in 
answer  to  that,  further  than  to  ask  me  to  draw  up  such  an  order  as  would  correct  the  abase 
which  I  had  stated  to  him,  that  complained  of. 

Q.  Did  he  request  you  then  to  draw  up  an  order  to  correct  the  payment  by  Eyani  to 
Marsh  of  |12,00U  a  year  f— A.  No,  sir. 

What  has  become  of  the  debt  of  gratitade  to  Mrs.  Marsh  for  her  kind- 
ness to  Mrs.  Belknap  in  her  illness  f  The  natural  expression  of  obliga- 
tion wonld  have  been  to  her.  Marsh  was  about  his  business  and  at  his 
store.  Suppose,  Senators,  that  the  defendant  had  told  C^eneral  Mc- 
Dowell the  truth,  as  he  now  claims  it  and  as  is  abundantly  established 
by  the  evidence— suppose  he  had  said,  ^^  General,  I  promised  the  place 
to  Marsh,  who  had  no  support,  in  consideration  of  his  kindness  to  my 
wife  when  ill  at  his  house  in  September,  1870.  At  the  request  of  Marsh 
I  appointed  Evans,  which  Marsh  stated  would  be  more  convenient  to 
him  at  present.  Evans  has  paid  Marsh  $  12,000  per  year,  as  stated  in  the 
Tribune  article.  One-half  of  that  sum  Marsh  has  sent  to  me  quarterly 
in  advance :  the  first  $1,500  for  my  wife,  the  next  two  payments  of  $1,500 
each  for  my  child,  and  since  the  decease  of  the  child  the  like  quarterly 
payments  have  been  made  to  me  for  my  own  use  and  I  have  received 
and  used  the  money, '  asking  no  questions  for  conscienc  e '  sake.' "  If  he 
had  said  this,  does  any  Senator  or  any  one  who  hears  me  suppose  that 
General  McDowell  would  have  drawn  the  order  of  March  25 1  On  the 
contrary,  he  would  have  fled  from  the  War  Department  as  from  a  pesti- 
lence, knowing  that  his  kind  offices  would  no  longer  be  of  any  avail  to  tbs 
defendant.  But  the  defendant  concealed  the  truth,  and,  as  I  have  already 
said,  allowed  General  McDowell  to  act  upon  a  mistaken  theory,  and 
that  is  the  reason  why  the  order  made,  and  which  it  was  supposed  woald 
correct  the  evil,  in  no  manner  reached  it  except  to  work  the  redaction 
from  twelve  to  six  thousand  dollars.  The  order  did  not  in  fact  accom- 
plish that.  It  was  the  alarm  created  by  the  Tribune  exposure  and  the 
fear  that  if  twelve  thousand  dollars  continued  to  be  exacted  from  the 
soldiers  it  would  inevitably  lead  to  an  investigation  and  would  develop 
the  monstrous  iniquity  and  fraud  with  which  the  whole  scheme  leading 
to  the  appointment  of  Evans  was  tainted. 

Senators,  in  this  connection,  I  will  call  your  attention  for  a  moment 
to  the  evidence  of  General  Hazen.  He  appears  to  have  been  an  earnest 
supporter  of  the  policy  of  the  law  of  1866  or  1867,  which  made  provision 
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that  soldiers  should  be  supplied  with  goods  at  cost.  He  estimates  that 
it  would  have  been  a  saving  of  two  millions  annually.  Having  com- 
mand at  Fort  Sill  and  learning  the  complaints  there  about  Evans,  he 
wrote  the  facts  upon  which  the  article  in  the  Tribune  was  based.  He 
was  summoned  and  appeared  before  a  committee  of  the  House  and  gave 
his  testimony.  Although  that  evidence  has  been  excluded  on  this  trial, 
it  is  evident  the  defendant  knew  what  it  was.  He  also  knew,  for  he 
complained  of  the  fact,  that  Hazen  inspired  the  article  in  the  Tribune. 
Yet  the  defendant  never  made  any  inquiry  of  Mr.  Smalley,  the  correspond- 
ent here  who  wrote  the  article,  or  of  Wbitelaw  Eeid,  who  published  it. 
fie  asked  Greneral  Grierson  for  a  report  which  he  received  before  the  order 
of  the  5th  of  March,  and  upon  which,  as  I  have  stated,  no  official  action  was 
«ever  taken.  The  letters  of  General  Hazen,  written  since  to  the  defend- 
ant and  to  Mr.  Clymer,  are  put  in  evidence  to  destroy  his  credit.  I  sub- 
mit, Senators,  that  the  letter  to  the  defendant,  written  at  his  re- 
quest after  the  Secretary  had  seen  Hazen  and  frowned  upon  him  as  a 
military  superior,  so  far  from  detracting  from  the  credit  due  to  General 
Hazen,  strongly  supports  him  for  his  sincerity  and  his  subordination  to 
superior  authority.  Even  General  Grierson,  as  Senators  will  remember, 
states  in  his  answer  of  the  28th  of  February,  1872 : 

I  have  repeatedly  urged  tliem^- 

Evans  &  Co. — 

to  represent  this  matter  in  writing  to  me,  in  order  that  I  might  lay  the  matter  hefore  the 
proper  anthoritj,  to  relieve  the  command  of  this  burden,  upon  whom  it  evidently  falls ;  but 
they  declined  to  do  so,  stating  that  then  feared  their  permit  to  trade  would  be  taken,  from  them. 

As  the  prices  could  not  be  regulated  by  a  council  of  administration,  the  trader  not  being  a 
sutler,  it  has  been  contemplated  by  some  of  the  officers  of  the  garrison  to  represent  this  mat- 
te^, without  reference  to  J.  S.  Evans,  throu||^h  the  proper  military  channels,  but  as  it  was 
claimed  that  the  authoritv  for  the  tradersbip  emanated  from  the  Secretary  of  War,  it  was 
feared  thai  that  course  might  he  construed  as  talking  exception  to  the  action  of  superier  authority. 

Here  is  the  same  fear  of  superior  authority  expressed  and  exhibited 
by  Hazen.  A  great  and  insuperable  evil  could  not  be  even  reported  to 
the  Secretary  of  War  through  military  channels  without  fear  that  the 
course  might  be  construed  as  taking  exception  to  the  action  of  superior 
authority ;  a  very  delicate  hint  by  General  Grierson,  as  the  request  of 
the  Secretary  gave  him  the  opportunity  to  make  it,  that  the  Secretary 
probably  knew  all  about  the  matter  and  it  had  received  his  sanction. 

Why,  I  repeat  again.  Senators,  did  the  defendant  pass  by  this  most 
important  letter  and  the  terrible  disclosures  it  contained  without  action 
and  without  any  instructions  to  General  Grierson  to  correct  the  evil  t 
There  js,  there  can  be,  no  other  answer  than  the  one  disclosed  by  the  case, 
that  he  had  appointed  Evans  at  Marsh's  request  and  for  his  benefit,  as 
an  act  of  kindness  to  him,  and  that  Marsh  was  remitting  to  him  quar- 
terly one-half  of  the  $12,000  he  received  from  Evans. 

Mr.  Marsh  states  that  he  was  accustomed,  when  he  received  a  remit- 
tance from  Evans  under  the  contract  of  the  8th  of  October,  1870,  to 
write  the  defendant  in  substance,  ^^  I  have  a  remittance  for  you  from  the 
S.  W.:  how  shall  I  send  it  f  He  states  that  in  answer  thereto  he  re- 
ceived instruction  by  mail  to  send  by  express  or  by  certificate  of  de- 
posit or  to  purchase  a  Government  bond,  or  to  hold  the  money  to  be 
paid  x>er8onally,  and  in  one  instance  to  be  paid  to  the  wife  of  the  de- 
fendant. The  defendant  admitted  the  receipt  by  an  ^^  O.  K.,"  and  his 
letters  as  received  were  destroyed  by  Marsh.  In  one  or  the  other  of 
these  modes  Marsh  states  he  remitted  and  paid  to  the  defendant  one- 
half  of  all  the  money  he  received  from  Evans.  We  show  by  Evans  and 
Fisher  that  $3,000  was  sent  by  them  to  Marsh  quarterly  up  to  February, 
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1872,  aud  seiui-aiiuually  afterward  down  to  the  fall  of  1875,  iucludiug  au 
advance  to  February,  1876.  Their  accounts  are  brought  to  conftrm  the 
correctness  of  their  statements.  Marsh  states  that  he  deposited  the 
money  in  the  National  Bank  of  Commerce,  Kew  York,  and  checked  it 
out  for  the  purpose  of  paying  the  defendant.  We  show  by  the  books  of 
that  bank  and  the  evidence  of  the  assistant  cashier,  Mr.  KiDg,  that 
Marsh  made  deposits  corresponding  generally  with  the  remittances  of 
Evans  and  drew  checks  corresponding  generally  with  the  payments  to 
the  defendant. 

The  witness  identifies  four  certificates  of  deposit.  One  for  $1,500, 
dated  November  10, 1871,  is  indorsed  by  Marsh  to  the  defendant,  and 
by  the  defendant  to  C.  F.  Emery,  by  whom  we  prove  he  loaned  the 
money  at  the  request  of  the  defendant  in  Iowa  upon  a  note  and  mort-i 
gage  having  three  years  to  run ;  that  the  loan  has  been  renewed  for 
three  years  more,  and  the  interest-notes  on  the  renewal  are  made  paya- 
ble to  the  defendant's  present  wife,  but  the  original  mortgage  and  note 
are  in  the  defendant's  name.  Since  Marsh  has  testified  that  the  defend- 
ant's present  wife  was  never  to  have  any  interest  in  this  money,  and  that 
all  which  was  sent  after  the  death  of  the  defendant's  child  in  1871  was 
for  the  defendant's  use,  we  do  not  regard  this  change  in  the  interest- 
notes  as  of  any  importance.  Another  certificate  for  91,500,  dated  Jan- 
uary 18, 1872,  indorsed  by  Marsh  to  the  defendant.  This  we  trace  by 
the  evidence  of  Mr.  William  H.  Barnard,  the  clerk  of  the  receiver  of  the 
First  National  Bank  of  Washington,  and,  by  a  deposit-ticket,  in  the 
handwriting  of  the  defendant,  into  his  private  account  in  that  bank  on 
the  29th  of  January,  1872,  and  Mr.  Barnard  identifies  the  last-named 
certificate  as  being  part  of  such  deposit  and  as  having  passed  throogh 
the  bank,  as  the  indorsement  upon  it  shows.  The  other  two  are  certifi- 
cates, dated  October  9, 1874,  one  for  seven  and  the  other  for  eight  hdu- 
dred  dollars,  both  indorsed  by  Marsh  to  the  defendant,  and  by  him  in- 
dorsed to  other  parties. 

We  also  show  by  the  officers  of  the  Adams  Express  Company  the  re- 
ceipt of  money-packages  by  express  to  the  defendant  from  Marsh  and 
from  B.  G.  Carey  &  Co.,  the  firm  of  Mr.  Marsh,  in  whose  name  he  states 
some  of  the  later  reoiittances  were  made,  as  follows :  November  1, 
1870,  $1,500,  receipted  by  defendant  in  person;  January  17,  1871^ 
$1,500,  receipted  by  the  defendant ;  April  17, 1871,  $1,500,  receipted  hy 
the  defendant ;  November  4, 1873,  $1,500,  delivered  to  Mr.  Crosby  for 
the  defendant;  April  10,  1874,  $1,500,  from  Carey  &  Co.,  receipted  hy 
Barnard  for  the  defendant ;  May  24,  1875,  $1,500,  from  Carey  &  Co., 
receipted  by  Crosby ;  November  8, 1875,  $600,  from  Carey  &  Co.,  re 
ceipted  by  defendant.  We  prove  by  Crosby  and  Barnard  that  they 
were  clerks  in  the  defendant's  office,  and  authorized  to  receive  and  re- 
ceipt packages  for  him.  Mr.  Marsh  states  that  he  paid  the  last  half  of 
$1,500  to  the  present  wife  of  the  defendant  by  his  direction  at  the  Saint 
James  Hotel,  in  New  York,  in  November  or  December,  1875.  We  show 
the  defendant  to  have  been  in  New  York  at  several  times  when  payments 
were  coming  from  Evans,  and  Marsh  states  that,  except  as  he  sent  by 
express  or  certidcate  of  deposit  or  the  purchase  of  a  Government  bond, 
he  paid  the  defendant  personally,  and  generally  in  New  York. 

I  should  weary  the  patience  of  the  &nate  if  I  pursued  this  inquiry 
in  detail  any  further.  The  evidence  of  these  quarterly  payments  down 
to  February,  1872,  and  of  the  half-yearly  payments  from  that  time  down 
to  November,  1875,  is  so  full  aud  complete  as  to  leave  no  room  for  doubt 
on  the  subject,  and  Marsh  is  so  completely  confirmed  by  the  evidence  ds 
to  leave  no  question  as  to  his  being  entitled  to  credit  for  all  he  docs  re 
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member.  He  is  not  a  willing,  but,  ou  the  contrary,  a  reluctant  witness. 
We  show  by  Mr.  Clymer  that  in  the  general  statement  he  prepared  he . 
failed  directly  to  implicate  the  defendant.  It  was  only  by  direct  ques- 
tions that  the  facts  were  drawn  out.  The  case  discloses  he  was  anxious 
to  so  adjust  matters  as  to  save  exposure.  His  letter  to  the  committee 
before  the  examination,  which  was  read  to  the  defendant,  discloses  that 
fact.    When  pressed,  he  said : 

If  I  swear,  I  shall  tell  the  truth,  and  that  will  mia  Secretary  Belknap. 

When,  therefore,  the  witness  Marsh  gives  it  as  his  best  recollection 
he  conversed  with  the  defendant  on  the  evening  of  his  wife's  funeral,  and 
was  directed  by  him  about  sending  the  money,  we  submit  he  is  entitled 
to  belief,  althongh  his  memory  is  vague  on  the  subject.  The  subse- 
quent acts  of  the  parties  fully  confirm  him  in  such  statement. 

When  asked  by  us  whether  the  defendant  knew  from  what  source  this 
money  came,  the  witness  Marsh  answered : 

I  should  saj  that  I  presume  he  did. 

Standing  by  itself,  this  would  not  be  a  very  satisfactory  item  of  evi- 
dence, but  the  Senator  from  Wisconsin  [Mr.  Howe]  and  the  Senator 
from  Iowa  [Mr.  Wright]  addressed  to  him  the  following  questions,  and 
the  answer  of  Marsh,  especially  to  the  last  question,  throws  a  flood  of 
li^ht  upon  this  case : 

Mr.  itowE.  If  the  court  has  not  closed  its  case,  I  should  like  to  have  the  question  an- 
s^vered  which  I  send  to  the  Chair. 

The  President  pro  tempore.   The  question  of  the  Senator  from  Wisconsin  will  be  read. 

The  Chief  Clerk  read  as  follows  : 

Q.  Was  the  money  which  you  sent  to  General  Belknap  designed  for  his  use  or  for  the  use 
of  some  other  person  ?--A.  I  sent  it  to  him  originally  according  to  what  I  have  heretofore 
sta'ed  occurred  on  the  night  of  the  funeral.  It  may  be  presumed  that  it  was  sent  for  the 
child,  but  I  continued  sending  it  after  the  child's  death  to  the  general,  and  I  always  pre- 
sumed it  was  for  him. 

Mr.  Wright.  I  have  a  (question  I  wish  to  propound,  and  I  will  read  it  in  the  first  in- 
stance, as  it  is  not  very  legible. 

Q.  You  said  on  yesterday  that  you  presumed  that  General  Belknap  knew  from  whom  the 
money  sent  him  was  received.  Now,  state  what  led  you  to  so  presume,  or  upon  what  you 
based  this  presumption. 

Mr.  Carpenter.  We  object  to  this  question.  Let  it  be  read  again. 

The  PRB8IOEMT  pro  tempore.  The  question  will  be  read  by  the  Secretary. 

The  Chief  Clerk  read  the  interrogatory  of  Mr.  Wright. 

The  question  being  put,  was  decided  in  the  affirmative. 

The  PRESIDENT  pro  tempore.  The  witness  will  answer  the  question. 

The  Witness.  I  said  I  presumed  he  knew  where  it  came  from. 

Mr.  Carpenter.  Now,  it  appears  there  was  a  mistake,  as  I  thought.  The  question  does 
not  correctly  state  the  case  to  tne  witness.  The  question  and  answer  yesterday  were  exact- 
ly this : 

**  Q.  Did  General  Belknap  at  this  time  know  where  the  money  was  coming  from  that  was 
being  paid  to  him'f—A.  I  should  sav  that  I  presume  he  did." 

The  President  pro  tempore.  The  question  will  be  answered.  It  will  be  read  again  to 
witness. 

The  Chief  Clerk  again  read  the  question  of  Mr.  Wright,  as  follows : 

(^.  You  said  on  yesterday  that  you  presumed  that  General  Belknap  koew  from  whom  the 
money  sent  him  was  received.  Now,  state  what  led  you  to  so  presume,  or  upon  what  you 
based  this  presumption. 

Mr.  Manager  McMahon.  Before  the  question  is  answered,  there  is  a  misunderstanding  as 
to  what  the  real  meaning  of  the  answer  given  yesterday  is.  Our  object  in  putting  the  ques- 
tion was  to  ascertain  whether  Belknap  knew  where  the  money  was  coming  from,  not  the 
person,  not  the  man  from  whom  it  came,  but  the  place 

Mr.  Wright.  This  question  covers  the  whole  ground. 

Mr.  Manager  McMauon.  Go  on. 

The  WrrNESS.  I  presumed  that  ke  kmew,  became  he  had  appointed  Mr.  Evans  to  this  post  at 
my  request,  I  had  no  other  business  transaction  with  General  Belknap  whatever  except  sending 
this  money,  I  had  sometimes  forwarded  him  requests  of  Mr,  Evans  sent  to  me  for  certain  privi- 
leges wanted  around  thejort.  I  cannot  give  details  particularly.  It  is  a  kind  of  general  knowl- 
edge arising  from  our  relations  together. 

There  is  equal  force  and  pertinency  in  the  two  questions  propounded 
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to  the  witness  by  the  Senator  from  Indiana  [Mr.  Morton]  and  the  answers 
of  Marsh  to  the  same : 

Mr.  Morton.  I  submit  the  following  interrogatory : 

Q.  Did  General  Belknap  personally  or  through  any  person  eft  by  letter  ever  inqaireof  you 
why  this  money  was  sent,  and  did  you  in  any  way  ever  assign  a  reason  to  him  for  it !— A. 
Never  to  my  best  recollection. 

Mr. Morton.  I  nropose  the  following  question: 

Q.  How  often  after  the  first  money  was  sent  to  Belknap  and  before  your  examination  be- 
fore the  committee  of  the  House  did  you  meet  (General  Belknap,  and  was  the  money  erer  re- 
ferred to  in  conversation  at  any  of  these  interviews  f — A.  For  the  first  two  or  three  yean, 
I  saw  him  perhaps  two  or  three  times  a  year.  The  first  money  I  sent  General  Belknspmust 
have  been  in  the  spring  of  ]  871.  I  suppose  probably  through  that  year  and  1872  ana  1873 
I  met  him  two  or  three  times  a  year ;  out  I  have  no  recollection  of  the  money  having  been 
referred  to  in  any  conversation  l>etween  us. 

Why  this  reticence  t  Legitimate  business  transactions  would  have 
been  the  subject  of  conversation  without  doubt  The  only  occasion  when 
the  defendant  broke  silence  was  the  next  time  he  met  Marsh  after  the 
Tribune  article.  He  asked  Marsh  if  he  had  a  contract  with  Evans,  and 
Marsh  replied  he  had.  Marsh  asked  him  who  inspired  or  wrote  that  ar- 
ticle, and  the  defendant  said  General  Hazen.  Marsh  then  told  him  he 
had  reduced  the  amount  from  $12,000  to  $6,000,  and  the  defendant  said 
nothing.  Gould  the  receipt  of  money  after  that  have  been  innocent, 
especially  when  only  half  as  much  was  sent  as  before,  or  half  of  six  in- 
stead of  twelve  thousand  dollars  per  year  f 

Senators,  there  is  no  escape  for  the  defendant  upon  the  question  of 
his  guilty  knowledge  as  to  the  source  from  which  this  money  came. 

He  made  no  inquiry  of  General  Hazen,  or  Mr.  Smalley,  or  Mr.  Beid 
as  to  the  Tribune  article.  He  took  no  notice  of  the  grave  charjjes  made 
by  General  Grierson  in  his  letter  of  the  28th  February,  1872,  for  which, 
as  I  have  said,  any  disinterested  and  upright  officer  would  have  removed 
Evans  on  the  spot.  He  disregarded  General  Grierson's  recommendation 
to  have  three  post-traders  and  competition.  He  overlooked  and  covered 
over  with  pretenses  clearly  false  the  charges  made  against  Evans  in  the 
fall  of  1871.  He  kept  Evans  in  place  with  full  knowledge  he  was  pay- 
ing this  large  bonus  to  Marsh,  and  taking  it  out  of  the  soldiers  in  exor- 
bitant prices  because  he  was  securing  to  his  own  use  one-half  of  all  that 
Evans  paid  to  Marsh.  A  more  flagrant  case  of  a  breach  of  official  duty 
was  never  presented  for  the  consideration  of  any  tribunal. 

There  is  a  maxim  of  the  law  that  when  the  circumstances  of  a  case 
are  fairly  calculated  to  put  a  person  of  ordinary  care  apd  prudence  upon 
inquiry,  and  he  omits  to  investigate,  he  is  presumed  to  know  the  real 
facts,  and  is  chargeable  the  same  as  though  he  made  inquiry  and  ascer- 
tained the  truth.  In  criminal  cases  the  rule  is  that  when  the  evidence, 
fairly  construed,  creates  a  presumption  against  the  defendant  which,  ii 
innocent,  he  could  explain,  and  he  fails  to  give  the  explanation,  the  pre- 
sumption is  thereby  strengthened. 

This  august  tribunal  can  never  decide,  and  with  great  confidence  1 
submit  that  no  member  of  the  court,  in  view  of  the  facts  of  the  case, 
can  find  any  ground  in  the  case  for  an  intelligent  opinion  that  the  ^^^JJlJ' 
ant  for  a  period  of  over  five  years  could  be  the  recipient  of  over  $21,000, 
in  installments  of  $1,500  each,  at  regular  intervals,  without  any  busi- 
ness transactions  with  Marsh,  or  any  relations  except  those  disclosed  by 
the  letter  of  the  8th  of  October,  1870,  and  yet  be  ignorant  of  the  source 
from  which  the  money  came,  or  the  motives  and  purposes  with  which  it 
was  sent.  The  receipt  and  use  of  the  money  from  time  to  time  without 
inquiry  as  to  why  it  was  paid  implies  guilty  Tcnowledge^  and  no  man  oi 
the  intelligence  of  the  defendant  can  escape  the  imputation. 

If  such  receipt,  by  an  officer  making  an  appointment,  from  thepersou 
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at  whose  request  it  was  made,  for  so  long  a  period  as  this  ease  discloses, 
does  not  coustitute  official  corraption,  by  what  uame  in  the  law  of  offi- 
cial rectitude  shall  it  be  designated  f  For  how  long  a  period  must  they 
continue  before  ripening  into  official  crime  and  turpitude  ?  The  defend- 
ant assumes  that  the  receipt  of  a  single  present*  without  some  excuse, 
by  which  it  could  be  interpreted  as  having  been  made  for  some  other 
purpose  than  for  a  purpose  to  reward  official  favors,  would  constitute 
such  crime.  Hence  the  weak  excuse  set  up  in  this*  case,  that  Mrs.  Bel- 
knap was  placed  under  lasting  obligations  to  Marsh  for  his  kindness  to 
her.  If  Marsh  had  sent  a  single  present  of  $1,500  to  Mrs.  Belknl^>, 
with  au  explanation  of  the  motive  wmch  prompted  him  to  make  it,  even 
if  seut  through  the  hands  of  the  defendant,  he  might  be  held  innocent 
of  wrong.  But  the  money  was  sent  without  explanation,  except  as 
Marsh  states  he  wrote : 

I  have  a  remittance  for  yon  from  the  S.  W.    How  sla!!  I  send  it  T 

Thereupon  he  received  his  instructions. 

One  Senator  [Mr.  Dawes]  asked  Marsh  the  following  question : 

Mr.  Dawes.  I  wish  to  put  a  (mestion  which  I  desire  to  have  answered. 

The  President  pro  tempore.  The  Senator  from  Massachosetts  sabmits  an  interrogator/ 
which  will  be  read. 

The  Chief  Clerk  read  as  follows : 

Q.  Did  yon  or  any  other  person  to  jonr  knowledi^e  ever  explain  to  General  Belknap  what 
"  Southwest "  means  in  your  letters  informing  him  that  yon  had  a  remittance  for  him  ?  If 
so,  state  the  explanation. — A.  Never,  to  my  knowledge. 

The  Senator  from  Illinois  [Mr.  Logan]  then  propounded  the  following 
question: 

Q.  From  the  conversation  with  the  present  Mrs.  Belknap,  mentioned  by  you  in  your  an- 
swer to  my  former  interrogatory,  you  spoke  of  an  understanding  with  the  former  Mrs.  Bel- 
knap, now  deceased.    Please  state  what  that  understanding  was. 

The  WrrNESS.  I  think  not 

Mr.  CoNKLiVG.  What  does  the  witness  mean  when  he  says  he  thinks  not? 

The  Witness.  I  do  not  think  I  stated  that  I  had  an  understanding  with  Mrs.  Belknap. 

Q.  (By  Mr.  Carpenter.)  As  I  understand,  the  first  money  that  you  sent  was  sent  to  the 
former  Mrs.  Belknap,  now  deceased  f — A.  Yes,  sir. 

Q.  And  that  was  sent  without  any  arrangement  between  yon  and  anybody  ? — A.  Yes,  sir. 

Q.  A  clean,  clear  present  t— A.  Yes,  sir. 

Mr.  Logan.  The  witness  spoke  of  a  conversation  about  the  child ;  that  the  money  would 
now  go  to  the  child  according  to  some  former  understanding. 

The  Witness.  /  eaU  with  General  Belknap,  noi  with  Mrs.  Belknav,  I  said  that  I  was 
under  the  impression  at  one  time  that  I  had  said  something  to  General  Belknap  himself  the 
night  of  the  funeral ;  that  I  certainly  had  an  understanding  with  him  or  with  Mrs.  Bower, 
because  Mrs.  Belknap  was  then  dead. 

Q.  (Bj  Mr.  Manager  McMahon.)  Had  the  present  wife  of  General  Belknap  at  any  time 
any  interest  in  the  money  that  was  sent  to  General  Belknap  by  you  T — A.  Not  to  my 
knowledge* 

It  is  very  evident  from  this  answer  of  Marsh-  that  he  had  an  arrange- 
ment or  understanding  with  General  Belknap  about  the  remittance  of 
this  money  from  time  to  time.  In  those  cases  where  the  money  was 
paid  in  person  what  does  the  evidence  disclose  f  The  Senator  from  Ma- 
ryland [Mr.  Whyte]  asked  Marsh  this  question  : 

Mr.  Whyte  submitted  the  following  question  in  writing  : 

Q,  When  you  paid  to  General  Belknap  money  in  person,  did  you  have  any  conversation 
with  him  about  the  source  whence  the  money  came,  or  in  any  way  regarding  it  ? — A.  I 
did  not. 

At  least  $6,000  was  thus  paid  by  Marsh  to  the  defendant  after  the 
death  of  his  wife  and  child,  and  while  he,  as  Marsh  says,  was  entitled  to 
the  money  for  his  own  use.  No  receipt  was  given,  no  account  kept,  no 
inquiry  made,  not  a  word  said.  Did  not  the  parties  understand  the  rea- 
son for  the  payment  and  the  source  from  which  the  money  came  ?   This 
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was  after  General  Belknap  had  been  informed  of  the  fontract  between 
Evans  and  Marsh,  and  after  the  defendant  had  refused  to  interfere  with 
Evans  or  appoint  other  post-traders,  as  requested  by  General  Grierson. 
The  general  did  not  even  respond,  as  when  the  money  was  sent  by  ex- 
press or  mail,  with  an  "*0.  K.'^  This,  I  suppose,  is  one  of  the  military 
ciphers  used  during  the  war  by  General  Belknap.  It  certainly  had  a 
higher  si^ification  than  that  placed  upon  it  by  the  ordinary  Yankee, 
because  it  was  used  by  a  high  official  and  dignified  Cabinet  officer. 
Marsh  was  not  asked,  and  it  does  not  appear  wheu  the  payments  were 
made  to  the  defendant  personally,  whether  he  gave  a  wink  or  a  nod,  or 
graciously  smiled  upon  his  beneiactor.  The  probability  is  that,  after 
counting  the  money  and  ascertaining  that  the  amount  was  correct,  he 
simply  said  "  O.  K.'' 

Senators,  suppose  that  during  your  six  years^  term  men  having  bills 
pending  before  the  Senate  which  it  was  in  your  power  to  pass  or  reject, 
had  been  in  the  habit  of  sending  yon  each  $1,500  semi-annually,  without 
a  word  of  explanation,  would  you  have  been  willing  to  accept  and  use 
the  money,  even  thougn  you  learned  it  afforded  the  donors  <*  pleasure  to 
send  it,"  and  though  they  should  protest  in  the  language  of  respond- 
ent's counsel  [Mr.  Carpenter]  that  each  successive  payment  was  a  "clean, 
clear  present  f 

I  confess  my  amazement  that  distinguished  counsel  should  suppose 
they  can  impose  upon  the  credulity  of  any  man  a  theory  so  absurd  and 
so  repugnant  to  a  decent  regard  for  official  purity  as  this  theory  that 
these  repeated  payments  by  Marsh  to  Belknap  were  each  and  all  "clean 
presents,''  involving  no  turpitude  and  no  want  of  official  integrity. 

I  have  said  that  the  letter  of  General  Hazen  written  to  the  defendant 
at  his  request  on  the  12th  of  September  last,  after  a  personal  interview 
between  them,  evinces  that  submission  to  superior  authority  which  is 
shown  by  General  Grierson  in  his  letter  of  the  28th  February,  1872. 

The  letter  of  General  Hazen  to  Mr.  Clymer,  dated  the  15th  March 
last,  which  the  defendant  has  been  pleased  to  introduce,  discloses  how  a 
faithful  military  officer  can  speak  when  the  restraint  of  superior  author- 
ity has  been  removed.  1  desire  to  call  the  attention  of  Senators  to  that 
letter.    It  is  as  follows : 

City  of  Mexico,  March  15. 

Bear  Sir  :  The  papers  of  the  4th  iustant  brought  me  the  result  of  the  Belknap  investi^- 
tioD.  By  referrlDj:  to  the  proceediuffs  of  the  House  Military  Cooiinittee  of  March,  1872,  yoo 
will  find  precisely  the  same  information  ^ven  by  me  then  as  that  upon  which  your  in^'Mti* 
{ration  was  founded.  Mr.  Smalley,  the  Uien  clerk  of  that  committee,  published  in  the  New 
York  Tribune  the  purport  of  my  eyidence,  which  only  referred  to  the  black-mailing  of  tn« 
post-traders,  and  not  to  the  final  disposition  of  the  money ;  but  he  added  to  it  the  presninp* 
tive  disposition,  which  is  now  proved  to  have  been  true.  The  Secretary  of  War  took  tb« 
newspaper  paraf^ph  to  the  President,  as  he  has  since  said,  remarking,  *'  Mr.  Prema^Bf* 
haye  you  seen  the  article  in  the  New  York  Tribune  of  this  morning  referring  to  me  f"  To 
which  the  President  replied,  **  I  have,  and  do  not  believe  a  word  of  it."  The  Secretftry 
then  said,  '*  If  you  do  believe  it,  I  am  no  longer  fit  to  hold  a  place  in  your  Cabinet"  Ton 
was  the  end  of  the  matter  both  with  the  President  and  Congress,  leaving  it  a  question  ot 
veracity  between  the  Secretary  and  myself. 

I  have  waited  patiently  four  years,  never  doubting  I  shall  be  finally  vindicated,  ^l^^^Mj 
times  feeling  very  heavily  the  weight  of  displeasure  of  those  high  in  power  for  daring  toteii 
the  truth  respecting  the  great  outrage  upon  the  Army.    My  object  from  the  first  ^'^..^°. 
only  to  relieve  the  Army  from  this  outrage,  but  to  obtain  the  execution  of  a  most  excellen 
law  passed  in  1866,  requiring  the  Commissary  Department  to  furnish  to  enlisted  men  * 
cost  the  articles  tisually  furnished  them  by  sutlers.    This  most  admirable  ^"^^^^^^ 
which  is  virtually  carried  out  in  all  other  armies,  would  be  worth  to  the  ^^^'^JJJJI^ 
♦2,000,000  annually,  and  cost  nothing  but  a  little  extra  work  to  the  Commissary  '^^^ 
ment.    This  department  has  opposed  this  law  from  the  first.    In  setting  this  l*''  ^I 
vitality  and  value  were  given  to  the  post-traderships  which  could  be  done  in  no  otne 
way.    The  law  itself  has  even  been  omitted  from  the  Revised  Statutes.    To  8«5?^,  ° ! 
most  useful  end  was  my  only  purpose.     In  the  autumn  of  1875  the  Secretary  visiter  mj 


TRIAL   OF    WILLIAM    W,   BELKXAP.  935 

post,  receiviug  my  most  cordial  hospitality,  which  was  fully  accepted.  I  thought  this  a 
proper  occasion  for  a  renewal  of  our  old  and  friendly  relations,  as  we  had  served  together  iu 
the  war.  1  therefore  wrote  him  a  sincere  letter  looking  to  such  a  result,  though  I  felt  enti- 
tled to  some  reparation,  having  for  four  years  experienced  a  full  sense  of  the  wrong  inflicted 
upon  me  bv  the  Secretary  in  his  virtual  denial  to  the  President  of  my  truthful  report  The 
Secretary  aid  not  see  fit  to  reply  to  mv  letter.  I  then  concluded  to  let  the  matter  rest,  hoping 
only  for  the  partial  reparation  that  time  gives  all  wrones,  when  your  letter  in  January,  as 
chairman  of  one  of  toe  committees  of  Congress,  called  for  the  information  furnished  you. 
For  your  compliance  with  my  request  not  to  bring  my  name  forward  in  connection  with  the 
investigation,  I  tender  you  my  thanks,  and  now  release  you  from  further  obligations  in  that 
respect. 

Very  respectfully,  <fec, 

W.  B.  HAZEX. 
Hon.  HlESTER  Clymer. 

The  learned  coansel  for  the  defendant  [Mr.  Garpenterj  characterizes 
this  letter  as  a  slander  upon  the  President.  Par  from  it.  The  Presi- 
dent did  not  believe  the  Secretary  guilty.  He  still  retained  the  confi- 
dence which  led  to  his  selection.  And  the  defendant  isrei>orted  assay- 
ing to  the  President — 

If  you  do  belleye  it,  T  am  no  longer  fit  to  hold  a  place  in  your  Cabinet. 

Suppose  the  defendant  had  then  said,  "  Mr.  President,  Mr.  Marsh 
has  been  sending  to  me  one-half  of  all  he  has  received  from  Evans, 
T^-ithout  a  word  of  explanation,  and  I  have  received  it  witliout  any 
inquiry,  regarding  the  remittances  as  'clean  presents.'  The  amount 
already  is  $9,000.''  How  long,  Senators,  do  you  think  the  defendant 
wonld  have  remained  in  the  Cabinet  T  He  would  have  been  saved  the 
mortifying  example  of  retreating  before  the  charges  when  proved  and 
of  laying  down  his  commission  while  the  question  of  his  guilt  was  under 
investigation.  This  act  as  we  claim  under  the  circumstances  proved 
here  is  tantamount  to  a  confession  of  guilt,  was  so  considered  at  the 
time  by  the  whole  country,  and  must  bo  so  interpreted  by  every  Senator 
on  this  floor. 

But  the  defendant,  according  to  the  reasoning  of  his  counsel,  is  enti- 
tled to  great  credit  for  the  manner  in  which  he  treated  the  letter  of 
Cajnain  Eobinson,  written  on  the  2d  of  April,  1875.  I  ask  leave  to 
refer  to  it.  It  appears  to  have  been  filed,  but  when  the  Adjutant- 
General  could  not  state.  He  did  not  receive  it  until  the  3d  of  March 
last. 

[Personal.] 

Saint  Louis  Barracks,  Missouri,  April' 2, 1875. 

Sir  :  I  have  tlie  honor  to  inform  yon  that  I  am  now  preparing  a  Met  of  charges  against 
the  firm  of  J.  S.  Evans  Sc  Co..  post-traders  at  the  post  or  Fort  Sill,  Idaho  Territory.  I 
have  been  stationed  at  that  nost  since  its  first  location  in  1868.  Among  the  many  charges 
I  am  preferring  against  this  nrm  is  one  of  malicious  slander,  in  which  both  members  of  mis 
firm  have  repeatedly  stated,  not  only  to  myself  but  to  Brevet  MiMor-Oeneral  Hazen,  Brevet 
Major-General  Qrierson,  and  many  others  of  the  officers  of  the  Sixth  Infantry  and  Tenth  Cav- 
alry, that  they  were  paying  you  at  one  time  $15,000  per  year,  at  another  date  $12,000  per  year, 
f  1 ,000  per  month  in  advance,  and  only  a  short  time  ago  Mr.  J.  J.  Fisher  stated  in  my  quarters 
at  this  post  that  he  was  still  paying  you  the  same  amount.  He  also  informed  (General  Grier- 
son  at  the  same  date  at  this  post  of  what  he  termed  *'  these  facts."  I  was,  while  at  the  post  of 
Fort  Sill,  Idaho  Territory,  on  the  post  council  of  administration  many  times  as  its  **  re- 
corder.** The  repeated  statements  of  both  J.  S.  Evans  and  J.  J.  Fisher  to  the  fact  that  they 
could  not  sell  their  goods  any  cheaper  to  the  men  and  officers  of  the  United  States  Army 
because  thev  were  obliged  to  pay  to  the  Secretary  of  War  $15,000  per  year,  monthly  in  ad- 
vance, I  took  down  caxifully,  with  day  and  date  and  the  names  of  the  officers  present  who 
heard  these  statements  made.  They  were  made  before  me  officially  as  the  recorder  of  the 
post  council  of  administration. 

I  have  thought  that  you,  sir,  should  know  these  facts  before  I  brought  them  to  your  offi- 
cial notice  by  sending  the  charges  to  you  through  all  of  the  official  channels,  and  to  ask 
jour  advice  as  to  the  best  and  most  expeditious  manner  of  bringing  these  men  to  justice. 
'hlYery  man  an  3  officer  of  these  regimc^nt*  have  been  most  outrageously  swindled  by  this 
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£nn,  as  I  have  abundant  testimony  to  prove.  If  I  leave  the  Army  by  sentence  of  the  gen- 
eral court-martial  that  has  just  tried  me,  it  is  by  g^tting^  into  unavoidable  debt  to  these  men, 
Tfho,  after  getting^  all  the  money  I  had,  now  seek  to  ruin  me,  knowing  that  I  alone  sm  in 
possession  of  all  the  facts  in  the  case  against  them.  I  honestly  believe  that  these  slanden 
on  your  name  and  action  are  £alse,  and  shall  bring  this  firm  to  speedy  justice,  whether  I  am 
in  or  out  of  the  Army,  and  ask  of  you,  sir,  your  advice  as  to  my  procedure  before  action. 
Should  I  remain  in  the  Army,  I  shall,  if  you  desire,  transmit  all  of  the  documents  entire  to 
you  for  your  information  and  such  action  as  you  may  see  fit  to  take.  I  will  either  act  as 
prosecutor  or  witness  as  you  may  elect.  Many  of  my  notes  are  at  m^  home  in  Baltimore, 
some  of  th^m  here ;  but  I  have  enough  to  draw  charges  on  here,  which  I  am  now  doing. 
Several  newspaper  men  have  made  me  very  alluring  offers  for  these  papers,  but  I  prefer  to 
take  the  course  I  am  now  doing,  so  as  to  get  officially  all  the  facts  on  record  before  a  court  of 
justice  against  these  men. 

I  am,  general,  your  obedient  servant, 

GEO.  T.  ROBINSON, 
Captain  Tenth  Cavalnj. 
Hon.  W.  W.  Belknap, 

Secretary  of  War, 

This  letter  was  written  in  Saint  Louis  on  the  2d  of  April.  TVheD  it 
was  received  does  not  appear.  The  Adjutant-General  states  that  when 
the  defendant  showed  him  this  letter  he  remarked  to  the  defendant 
that  it  looked  like  an  effort  at  black-mail,  that  the  Secretary  then  asked 
for  the  proceedings  of  the  court-martial,  and  on  the  14th  of  April,  1875, 
the  defendant  wrote  upon  them  "  approved  by  the  President^'^andEob- 
inson  faded  out  under  the  action  of  superior  authority,  with  this  sen- 
tence upon  him. 

Q.  (By  Mr.  Carpenter.)  Now,  what  was  the  judgment T — A.  The  sentence  was, "  to  be 
cashiered  and  forfeit  to  the  United  States  all  pay  ana  allowances  now  due  or  to  become  doe, 
and  to  have  his  crime,  name,  place  of  abode,  and  punishment  published  in  and  about  Phila* 
delphiai  Pa.,  and  Saint  Louis,  Ho.*'    The  sentence  is  "  approved.** 

So  Bobinson  was  disabled  and  disposed  of,  and  no  notice  was  taken 
of  the  extraordinary  developments  of  this  letter.  Suppose  the  defend- 
ant had  then  informed  General  Townsend  that  for  four  years  be  bad 
been  receiving  as  "  clean  presents"  one-half  of  all  that  Evans  bad  paid 
Marsh,  that  it  wan  a  mistake  that  Evans  had  paid  the  whole  sum  to 
him,  is  it  probable  that  he  would  have  remained  in  the  War  Office  an- 
other year  f 

If  when  the  defendant  was  approached  by  Marsh  or  Evans,  or  both, 
with  the  intimation  that  he  or  his  family  could  share  in  the  sums  to  be 
paid  by  Evans  to  Marsh,  in  the  language  of  the  agreement,  in  consid- 
eration of  his  being  appointed  post-trader  at  Fort  Sill,  the  defendant 
had  shown  Roman  firmness  and  had  said  to  them — 

Shall  we  contaminate  our  fingers  with  base  bribes. 
Or  sell  the  share  of  our  larg^  honors 
For  so  much  trash  as  may  be  grasped  thus  ? 

this  spectacle  would  have  been  spared  to  him  and  to  us,  and  tbe  coun- 
try would  have  escaped  a  great  scandal.  But,  as  I  have  endeavored  to 
show,  he  determined  otherwise,  and  basely  betrayed  the  confidence  re- 
posed in  him. 

Mr.  President  and  Senators,  I  have  endeavored  in  a  humble  way 
to  call  your  attention  to  the  leading  facts  and  considerations  connected 
with  the  case.  My  aim  has  been  to  confine  myself  strictly  to  sucb  dis- 
cussiouy  and,  as  far  as  I  might  be  able,  to  aid  this  court  in]arriving  &t  a 
correct  and  proper  determination  of  the  case.  I  know  there  are  many 
minor  points  to  which  I  have  not  alluded  for  want  of  time.  You  viu 
not  overlook  them  in  your  deliberations.  The  result  of  such  delibera- 
tions is  anxiously  looked  for  by  the  people.  They  are  carefully  watcn- 
ing  to  see  if  ofBcial  crime  can  be  surely,  effectively,  and  lastingly  V^^' 
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ished.  Kot  that  official  crime  and  peculation  are  more  prevalent  now 
than  heretofore.  On  the  contrary,  the  statistics  show  that  the  percent- 
age of  official  delinquency  and  of  loss  upon  the  receipt  and  disburse- 
ment of  public  moneys  is  less  now  than  in  any  other  decade  in  our  his- 
tory. 

Let  me  refer  to  one*  or  two  examples.  Most  of  you  will  remember  the 
defalcation  of  the  postmaster  in  New  York  under  Mr.  Van  Buren.  Sup- 
X)ose  Mr.  James,  the  present  postmaster  in  New  York,  should  repeat  the 
crime  of  Mr.  Fowler,  his  predecessor.  Does  anyone  believe  he  would 
escape  the  most  summary  and  condign  punishment  for  his  crime  t  Sup- 
pose Cabinet  officers  should  again  repeat  the  monstrous  crimes  perpe- 
trated by  some  of  the  Cabinet  under  President  Buchanan.  Does  any 
one  believe  they  would  escape  punishment  f 

The  public  mind  is  in  a  ferment  upon  this  question.  The  people  will 
not  brook  any  failure  on  the  part  of  the  tribunals  charged  with  the  en- 
forcement of  the  Constitution  and  laws  to  discharge  with  firmness  and 
impartiality  their  respective  duties,  to  punish  official  delinquency  and 
crime,  and  by  example  to  restrain  the  recurrence  of  such  delinquency 
and  crime  in  the  future. 

We  ask,  therefore,  in  the  name  of  the  people  and  on  behalf  of  the 
House  of  Bepresentatives,  that  by  the  solemn  judgment  and  decree  of 
this  high  tribunal  the  brand  of  official  infamy  shall  be  placed  upon  the 
defendant,  as  provided  by  the  Constitution  he  has  violated,  »o  indelibly 
as  not  only  forever  to  debar  him  from  holding  any  office  of  honor  or 
profit,  but  which  shall  also  serve  as  a  warning  and  example  to  all  others 
in  like  manner  tempted  to  offend. 

Mr.  Manager  Lord.  Mr.  Jenks  will  make  the  argument  on  the  part  of 
the  managers. 

The  Pbesident  j>ro  tempore.  Senators  will  please  give  attention. 

Mr.  Manager  Jenks.  Mr.  President  and  Senators,  having  been  called 
ui>on  in  the  emergency  of  my  colleague's  sickness  to  supply  his  place, 
and  to  discuss  the  evidence  with  reference  to  the  guilt  or  innocence  of 
this  defendant,  I  shall  have  to  ask  the  indulgence  of  the  Senate  some- 
what to  remarks  which  are  not  fully  as  coherent  as  I  should  desire  they 
should  be.  From  the  time  I  knew  I  was  to  address  this  Senate  up  till 
now  I  have  not  had  time  even  fully  to  go  over  the  evidence ;  but  having 
participated  somewhat  in  the  preparation  of  that  evidence,  it  is  possible 
I  may  with  a  good  deal  of  accuracy  state  the  facts  of  the  case  and  sub- 
mit the  principles  on  which  the  question  of  guilt  or  innocence  must  qlti- 
timately  be  decided. 

The  question  now  before  the  Senate  and  which  m  ust  be  answered  by  each 
of  you  as  a  Senator  and  a  judge  in  the  case  is,  is  this  defendant  guilty  or 
is  he  not  guilty  f  The  question  will  be  propounded  to  each  Senator, 
and  each  of  you  must  say  whether  he  is  guilty  or  not.  Of  what  is  he 
guilty,  or  of  what  not  guilty,  is  the  question  each  of  you  must  ask  him- 
self on  the  propounding  of  that  question.  <^  What  am  I  to  say  he  is 
guilty  of,  or  from  what  am  I  to  exculpate  him  f "  is  the  question  you  will 
have  to  ask  yourselves.  There  is  no  other  question  submitted  to  you  at 
this  time.  Every  element  entering  into  the  question  of  guilty  or  not 
guilty,  it  may  be  contended,  must  be  answered  in  that  simple  answer  of 
guilty  or  not  guilty,  and  as  a  part  of  it,  the  counsel  for  the  defendant 
say,  you  must  answer  the  additional  question  ^'  Have  I  a  right  to  judge  or 
have  I  not  f'  that  is,  you  must  re-answer  on  the  question  of  jurisdiction. 
I  apprehend  this  is  not  so.  But  to  enter  into  a  discussion  of  that  ques- 
tion would  be  trenching  on  that  which  has  been  assigned  to  other  man- 
agers; but  I  may  suggest  that  if  you  have  power  to  answer  at  all,  you  have 
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l>ower  to  answer  the  truth.  When  the  question  is  asked  yon,  is  this  man 
guilty  or  is  he  not  guilty  ?  if  you  have  i>ower  to  say  he  is  not  guilty,  you 
have  power  to  say  he  is  guilty.  A  man  never  can  be  justified  in  telling 
that  which  is  not  true.  It  may  be  that  it  is  a  man's  duty  sometimes  to 
say  nothing,  to  tell  nothing,  and  I  apprehend  there  are  some  cases  on 
earth  when  it  is  absolutely  wrong  to  tell  the  truth  5  but  it  is  never 
justifiable  to  tell  a  falsehood  under  any  circumstances,  either  in  a  conrt 
or  elsewhere.  So  that  when  it  comes  to  answering  this  question,  yon 
should  answer  it  upon  your  consciences  whether  he  is  guilty,  or  not 
answer  it  at  all.  The  question  as  to  whether  it  is  your  duty  to  answer 
it  at  all  after  yon  have  voted  against  jurisdiction  has  hem  treated 
pretty  fully  by  one  of  the  managers  heretofore,  and  will  receive  farther 
consideration  from  one  of  the  managers  in  the  future. 

The  question  being,  is  this  defendant  guilty  or  is  he  not  f  the  first  in- 
quiry is  on  what  are  you  to  answer  whether  he  is  guilty  or  not  For 
this  you  ^o  to  the  articles  of  impeachment,  and  we  may  say  in  hrief  that 
those  articles  of  impeachment  simply  charge  that  he  is  guilty  of  bribery. 
That  is  the  substance  of  tbe  charge.  There  are  none  of  the  forms  of  an 
indictment  at  common  law,  because  they  are  not  required,  nor  woold 
they  even  be  permitted  here  ;  but  in  substance  it  is  a  charge  of  bribery; 
that  is,  is  this  defendant  guilty  of  bribery  or  is  he  not!  On  that  ques- 
tion of  guilt  or  innocence  the  inquiry  then  would  be.  What  is  bribery! 

Bribery  had  a  definition  at  a  very  early  period  in  the  history  of  the 
law.  In  oriental  countries,  where  despotic  rule  existed,  where  the  sov- 
ereign owed  no  duty  to  the  subject  unless  he  received  some  considera- 
tion for  it,  and  he  derived  his  title  to  his  sovereignty  by  the  divine  nght 
of  kings,  every  suitor  approached  the  judgment-seat  with  a  gift  in  order 
that  he  might  command  the  attention  of  the  one  who  was  to  judge  his 
cause.  But  in  modern  jurisprudence,  where  we  recognize  that  the  duty 
of  allegiance  has  its  correlative  duty  of  protection  and  vindication,  to 
approach  the  judgment-seat  with  a  bribe  in  the  hand  has  been  regarded 
as  a  crime.  The  Jewish  law,  four  thousand  years  ago  delivered  amid  the 
thunders  of  Mount  8inai,  had  established  the  principle  as  we  now  recog- 
nize it.    To  the  rulers  of  Israel  the  cofnmand  came : 

Thou  shalt  not  wrest  judp^meDt;  thou  shalt  not  respect  perf^ons,  oeither  take  a  g^ift;  for  a 
pift  doth  blind  the  eyes  of  the  wise,  and  pervert  the  words  of  the  righteous.  ( Deuteronomy : 
xvi,  19.) 

This  was  the  rule  with  reference  to  bribery  under  the  Mosaic  law.  A 
gift  was  the  name  it  assumed,  and  a  gift  is  the  name  that  the  honorable 
counsel  [Mr.  Blair]  desires  to  give  it  here.  I  will  not  quarrel  with  him 
about  names.  He  may  call  it  a  gift  or  call  it  what  he  pleases;  bntit 
was  called  a  gift  under  the  Mosaic  law,  and  it  was  this  that  blindeth 
the  eyes  of  the  wise  and  perverteth  the  language  of  the  righteous.  At 
the  common  law  the  definition  was  more  restricted.  **  Where  a  person 
concerned  in  the  administration  of  justice  taketh  any  undue  reward  to 
influence  his  behavior  in  office,''  was  the  definition  given  to  the  crime  of 
bribery  in  Blackstone's  Commentaries.  By  this  definition  it  was  re- 
strained or  restricted  to  the  judicial  office  in  Blackstone's  time.  But 
under  the  Constitution  of  the  United  States  that  definition  is  extended, 
and  the  Constitution  provides  that  the  President,  the  Vice-President, 
or  any  civil  officer  of  the  Government  shall  be  removed  from  office  upon 
conviction  of  bribery,  showing  that  the  crime  of  bribery  was  extended 
from  the  common-law  signification  to  a  broader  signification,  including 
at  least  all  civil  officers  of  the  Government.  Hence  the  present  defini- 
tion of  bribery  under  the  Constitution  of  the  United  States  would  he 
something  like  this:  "  Where  a  person  concerned  in  the  administration 
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of  goveruuieut  taketh  any  undue  reward  to  influence  Lis  behavior  iu 
office.'^ 

Then  the  question  you  have  to  decide  with  reference  to  this  man  is, 
first,  was  he  concerned  in  the  administration  of  Government!  Second, 
did  he  take  any  undue  reward  to  influence  his  conduct  in  office  f  If  the 
affirmative  of  these  be  established,  the  case  is  made  out  and  he  is  found 
guilty ;  if  the  negative,  he  is  not  guilty. 

However,  there  has  been  some  little  of  discussion  in  this  case  which 
indicated  that  the  defendant's  counsel  claimed  that  there  must  be  a 
statutory  crime  in  order  to  justify  a  conviction  of  the  crime  of  bribery. 
We  deny  that  ground  and  would  say  as  a  fact  the  Constitution  itself 
says  that  bribery  is  a  crime  for  which  you  can  convict.  But  we  need 
not  stand  upon  that  alone,  because  there  are  statutes  which  define  the 
crime  sufficiently,  found  on  page  110  of  the  trial  record,  which  com* 
pletely  cover  the  case  in  all  its  essential  particulars.  The  first  of  these 
sections  I  will  read,  excluding  that  which  would  have  no  relevancy  to 
this  case : 

Every  member  of  Conf^ess  or  anj  officer  or  agent  of  the  Goverament  who,  directly  or  in- 
directly, takes,  receives,  or  agrees  to  receive  any  money,  property,  or  other  valuable  con- 
Bideration  whatever  *  *  *  for  giving  any  contract,  office,  or  place  to  any  person  whom- 
soever, or  for  his  attention  to,  services,  action,  vote,  or  decision  on  any  question,  matter, 
caase,  or  proceeding  which  may  then  be  pending,  or  may  by  law  or  nnder  the  Constitution 
be  brought  before  nim  in  his  omcial  capacity,  or  in  his  place  as  such  member  of  Congress, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  imprisoned  not  more  than  two  years 
and  fined  not  more  than  $10,000. 

This  is  section  1781  of  the  Revised  Statutes,  so  much  of  it  as  is  rel- 
evant to  this  case,  excluding  some  verbiage  that  is  not  pertinent  here. 
Then  section  5501,  reduced  the  same  way,  reads  as  follows : 

Every  officer  of  the  United  States  •  *  *  who  asks,  accepts,  or  receives  any  motif»y 
*  *  **  with  intent  to  have  his  decision  or  action  on  any  question,  matter,  cause,  or  pro- 
ceeding which  may  at  any  time  be  pending,  or  which  may  be  bv  law  brought  before  him  in 
his  official  capacity,  or  in  his  place  of  trust  or  profit,  influenced  thereby,  shall  be  punished 
as  desoribed  in  the  preceding  section. 

So  that  these  two  sections  leave  it  substantially  as  the  common  law 
left  it.  No  contract  is  necessary  in  advance  concerning  the  bribe;  there 
need  not  be  any  influencing  of  behavidr  at  all.  It  is  not  necessary  that 
his  conduct  should  have  been  influenced,  nor  is  it  necessary  that  there 
shall  have  been  any  previous  contract  concerning  this  bribe ;  but  if  he 
took  it,  knowing  it  was  intended  to  influence  his  behavior,  or  if  he  took 
it  and  his  behavior  was  influenced,  in  either  of  these  events  he  is  guilty 
of  bribery,  and  must  be  convicted  of  the  crime. 

Mr.  Black.  If  he  took  it  with  intent  that  his  behavior  should  be 
influenced. 

Mr.  Manager  Jenks.  The  learned  counsel  suggests  if  he  took  it  with 
intent  that  his  behavior  should  be  influenced,  and  I  am  thankful  for 
the  suggestion,  for  I  feel  very  well  assured  in  saying  that  is  not  the 
law.  It  is  not  whether  he  took  it  with  the  intent  that  his  behavior 
should  be  influenced,  but  the  intent  is  in  the  power  of  the  opposite 
party.  For  instance,  suppose  a  judge  on  the  bench  had  a  cause  try- 
ing before  him,  and  some  one  should  approach  him  and  say  "Here, 
I  will  give  you  $1,000  if  you  will  decide  this  cause  in  my  favor;''  the 
judge  takes  the  bribe,  takes  the  money,  and  makes  up  his  own  mind, 
"Now,  I  will  not  decide  this  cause  in  a  single  particular  diflferent 
from  what  I  would  had  that  bribe  not  been  paid  to  me."  That  in- 
tent would  not  exist  in  the  judge's  mind;  he  would  not  contemplate 
that  his  decision  was  to  be  influenced,  but  he  would  flrmly  resolve  that 
it  should  not  be;  but  in  the  case  of  Lord  Bacon  that  very  transaction 
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occurred  many  times ;  a  large  number  of  times,  I  think,  in  the  charges 
against  Lord  Bacon.  The  bribe  was  taken  with  the  distinct  intention  in 
his  mind  not  to  be  influenced,  because  he  decided  it  against  the  party 
that  gave  him  the  bribe ;  but  the  British  House  of  Lords  said :  ^<  That 
is  no  defense.  If  you  knew  that  was  given  to  yon  as  a  bribe,  no  differ- 
ence what  your  intent  was  in  receiving  it,  you  are  a  criminal."  Will  you 
fall  below  the  justice  of  Great  Britain  two  hundred  and  fifty  years  ago 
on  this  subject  of  purity  or  impurity  t  Will  Great  Britain  in  1620  be 
more  pure  than  the  United  States  in  187C  f  If  he  took  the  money,  and 
he  knew  or  had  reason  to  know  that  it  was  intended  to  influence  his  con- 
duct, he  is  guilty  of  the  crime  of  bribery,  and  you  must  convict  him. 
So,  the  honorable  counsePs  position  is  not  true.  It  may  have  been  his 
intent,  "  I  will  not  waver  in  my  official  duty  one  single  scintilla ;''  but  if 
he  took  it  knowing  it  was  intended  to  influence  his  action,  he  is  guilty 
of  the  crime.  That  is  all  the  answer  we  have  to  make  to  that  sugges- 
tion of  the  learned  counsel. 

Then  the  inquiry  is :  First,  was  this  man  an  officer  of  the  Govern- 
ment f  Second,  did  he  take  an  undue  reward  f  Third,  was  that  undue 
reward  intended  to  influence  his  conduct  in  his  official  behavior!  These 
are  the  questions,  and  these  are  all  you  have  to  decide  in  the  affirmative 
to  find  this  man  guilty. 

First,  was  he  an  officer  of  the  Government  t  That  is  an  undisputed 
fact,  and  further  discussion  of  it  is  unnecessary. 

Second,  did  he  take  an  undue  reward  t  Of  that  there  is  no  contro- 
versy. Mr.  Marsh  proves  that  seven  payments  were  sent  him  by  ex- 
press. The  different  express  agents  prov^  that  they  went  to  his  hands. 
Mr.  Dodge,  the  delivery  agent  of  the  money,  proves  that  he  took  his 
receipt  for  that  money  he  delivered.  It  is  proven  by  testimony  indis- 
putable, and  not  disputed,  I  believe,  by  the  defendant's  counsel,  that 
that  money  came  from  Fort  Sill,  and  that  it  was  a  part  of  the  money 
paid  by  John  S.  Evans  or  Evans  &  Fisher ;  so  that  he  was  an  officer  of 
thd  United  States,  and  he  took  undue  reward.  Thexe  are  five  payments 
which  are  proven  to  have  been  paid  by  certificates  of  deposit  on  which 
his  own  name  occurs.  In  addition  to  that,  Mr.  Marsh  proves  that  he 
paid  him  from  November,  1870,  to  January,  1876,  regularly,  quarterly, 
for  the  first  year  and  a  half  the  sum  of  $1,500,  and  semi-annually  for  the 
remainder  of  the  time,  $1,500.  Mr.  Evans  says  he  paid  over  $43,000  to 
Mr.  Marsh,  and  Mr.  Marsh  says  the  half  of  that  was  regularly  paid  to 
this  defendant.  Then  we  have  these  two  facts  fixed.  He  was  an  officer 
of  the  United  States.  He  received  undue  reward,  indisputably.  Then 
the  remaining  question  is.  Was  it  to  influence  his  behavior  in  office,  or^ 
was  it  intended  to  influence  his  behavior  in  office,  or  calculated  to  do  it! 
There  is  some  hiatus  in  the  deflnition.  The  words  ^^  calculated  "  or  ^|  in- 
tended "  must  be  supplied,  but  either  one  would  make  it  the  same  thing. 
Then,  was  this  payment  intended  to  influence  his  behavior  in  office  f  And 
on  that  the  main  question  in  the  case  depends,  and,  as  I  understand  it^ 
the  main  defense  rests  on  the  fact  that  it  did  not  influence  his  behavior 
in  office. 

As  I  said  before,  it  is  not  important  whether  it  did  influence  iter  not; 
but  did  he  know  or  had  he  such  means  in  his  power  as  that  a  reasonable 
man  would  know  that  it  was  intended  to  influence  his  behavior  in  office ! 
If  he  had,  then  he  is  guilty.  The  learned  counsel  at  the  opening  of  the 
case  started  out  with  saying  that  they  had  a  complete  defense  on  the 
merits,  but  it  was  extremely  painful.  I  apprehend  that  was  trae.  They 
had  a  defense,  they  thought,  but  it  is  not  complete,  and  the  second  part 
I  apprehend  is  true,  that  it  was  extremely  painful.  That  arises  from  the 
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fact  that  it  must  be  a  defense  gotten  up,  not  from  the  truth  of  the  case, 
bat  from  the  ingenuity  of  the  counsel ;  that  is,  the  pleasures  of  concep- 
tioD  and  the  pains  of  parturition  had  to  be  co-existent ;  and  as  the  in- 
genuity of  the  counsel  had  to  get  it  up  and  deliver  themselves  at  the 
same  tinae,  this  unnatural  conjunction  of  conception  and  parturition 
coming  together  made  it  extremely  painful,  as  it  is  contrary  to  the  course 
of  nature.  ^Nature  is  ever  true,  ever  consistent,  and  ever  beautiful,  and 
we  must  decide  this  on  the  truth  rather  than  upon  the  ingenuity  of  the 
counsel.  It  is  likely  that  if  you  were  to  decide  upon  the  ingenuity  or 
learning  of  the  counsel,  the  defendant  would  have  a  good  defense ;  but 
if  you  decide  it  upon  the  truth  of  the  case,  it  is  quite  a  different  matter. 

Then  they  introduced — and  one  of  the  learned  counsel  said  the  whole 
morale  of  their  defense  depended  on  one  of  these  questions — the  evi- 
dence of  John  S.  Evans,  who  swears  he  did  not  give  this  with  any  cor- 
rupt motive,  or  that  he  did  not  give  it  for  the  appointment,  or  something 
of  that  kind  ;  that  he  did  not  have  any  previous  contract  or  any  pre- 
vious arrangement,  but  he  intended  it  simply  as  a  gift,  simply  for  good 
will.  That  is  the  first  defense.  As  I  stated  before,  it  required  no  pre- 
vions  contract,  and  learned  counsel  well  know  that.  They  know  the 
law  of  bribery  was  laid  down  in  Deuteronomy,  wherein  it  says,  "  Thou 
shalt  not  take  a  gift ;''  so  that  the  fact  of  this  being  a  gift  they  well 
knew  would  not  constitute  a  defense ;  but  that  was  their  whole  morale. 

Another  defense  was  that  it  did  not  raise  the  price  of  provisions  on 
the  soldier  or  that  it  did  not  affect  the  price  of  Evans's  goods  one  cent. 
That  is  the  second  ground.  That  is  equally  unimportant.  It  is  no  dif- 
ference whether  it  bad  any  effect  or  not ;  but  if  it  was  accepted  with 
the  knowledge  that  it  was  intended  to  influence  his  action,  the  crime  is 
fully  proven. 

llien  let  us  inquire  conceming  this  fact ;  and  in  the  inquiry  into  the 
facts  of  any  case  there  is  one  principle  in  nature  that  is  often  run 
against  by  testimony  which  is  either  incoherent,  or  false,  or  manufac- 
tured for  the  occasion.  That  is,  time  in  its  course  is  of  uniform  rate, 
and  extends  in  a  straight  line  from  the  eternity  of  the  past  to  the  eter- 
nity of  the  future ;  and  wherever  a  tortuous  system  of  testimony  is 
organized,  it  is  always  in  danger  of  infringing  on  this  uniformity  of 
rate  or  this  rectitude  of  line.  So  that  in  testing  testimony  and  in  test- 
ing intentions  concerning  this  matter,  this  question  of  time  may  be 
considered,  and  the  first  place  wherein  this  case  collides  with  that  is 
this :  The  testimony  of  Caleb  P.  Marsh  on  cross-examination  is  largely 
relied  on  by  the  defendant ;  and  the  learned  counsel  made  the  inquiry 
of  Marsh,  as  found  on  page  178  of  the  trial  Becord,  to  which  Marsh  tes- 
tified that  the  fact  of  this  appointment  arose  from  the  friendship  that 
existed  between  him  and  this  Secretary  of  War;  the  friendship  was  the 
ground  of  the  appointment;  and  that  friendship,  if  you  remember — and 
I  can  give  you  the  page  of  the  Record  if  any  of  you  desire  it,  or  if  they 
controvert  it — originated  from  the  fact  that  Mr.  Marsh  had  been  very 
kind  to  the  defendant's  wife  in  her  sickness. 

First,  the  ground  of  the  appointment  was  friendship ;  second,  the 
friendship  arose  from  kindness  to  the  defendant's  wife  in  time  of  sick- 
ness. Now,  what  are  the  facts  f  This  runs  against  the  rectitude  of  the 
line  of  time  audits  uniformity  of  rate.  The  defendant's  wife,  you  will 
find  in  the  testimony,  was  not  sick  until  in  September.  In  September 
his  wife  was  sick,  and  the  application  of  Marsh  is  made  on  the  16th  of 

August. 

How  can  that  be  ?  •'  It  is  a  friendship  in  consequence  of  your  kind 
attentions  to  my  wife  that  originated ^his  appointment;''  and  that  sick- 
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ness  was  in  September ;  and  yet  on  the  10th  of  August  the  following 
letter  is  written.    I  desire  also  to  call  your  attention  to  the  verbiage  of 
the  letter  found  on  page  132,  trial  Becord.    Notice  this  letter. 
The  letter  is  dated  Tuesday,  August  16, 1870 : 

No.  51  West  Thirty-fifth  Street, 

Ttusdtt^,  Auguti  16,  1870. 

My  Deau  Sir  :  You  will  remember  my  application  to  jou  in  Wasbiogtou  a  few  days 
.since  for  an  Indian  .tradeiship.  Following  your  suggestion — 

That  is,  following  the  suggestion  of  the  Secretary  of  War— 

I  wrote  to  a  friend  in  Kansas  and  yesterday  received  a  reply.  My  friend  adrises  me  to  ap- 
ply for  Fort  8il(  and  Camp  Supply.  He  says  also  that  be  is  informed  that  the  latter  post  is 
to  be  abandoned  and  tbe  supplies  concentrated  at  Fort  SilU  but  that  you  will  know  the  fscta 
in  regard  to  this  rumor ;  if  true,  it  will  be  only  worth  while  to  apply  for  the  fort  The  post 
was  not  mentioned  by  you  as  among  those  already  promised,  and  I  venture  to  hope  has  not 
bc-en. 

I  write  to  you  at  once,  so  that  in  case  it  is  yet  free  my  application  may  be  filed. 

I  shall  send  to  Ohio  immediately  for  the  recommendationii  of  Senator  Sherman  and  Bep* 
resentative  Stevenson,  which  I  can  secure  without  trouble,  and  as  soon  as  received  will  mod 
a  formal  application. 

Prior  to  the  IGth  of  August  it  seems  that  they  had  been  in  conTersa- 
tion,  and  it  seems  the  Secretary  of  War  bad  suggested  to  him,  <^Now, 
you  find  the  best  post,  and  you  will  find  that  by  inquiry,  and  when  yea 
find  this  best  post  make  your  application  and  it  will  be  all  right."  let 
they  say  it  was  in  consequence  of  a  friendship  to  his  wife,  occasioned 
by  kindness  in  sickness  in  September.  They  must  have  been  gifted 
with  prescience  to  ascertain  this  kindness  in  advance,  to  arrange  for  the 
appointment  on  the  basis  of  what  did  not  exist  There  had  been  a 
very  casual  acquaintance  between  the  first  Mrs.  Belknap  and  Mr.  Marsh 
before  this,  if  they  had  known  each  other  at  all.  His  acquaintance  with 
Mrs.  Belknap  was  casual  at  any  time.  There  was  no  evidence  he  had 
ever  seen  Mrs.  Belknap  at  any  time  prior  to  this  letter.  In  any  event,  his 
acquaintance  was  but  casual,  so  that  the  allegation  that  the  appoiiit* 
meut  was  in  consequence  of  the  kindly  feeling  induced  by  the  attention 
of  Mr.  Marsh  to  the  Secretary's  wife  during  sickness  i*s  simply  a  manu- 
factured statement,  and  not  true. 

Here  I  may  call  attention  to  what  may  not  be  unimportant.  That  is 
that  this  defendant  bears  a  good  reputation  as  Secretary  of  War.  What 
does  a  good  reputation  as  ^cretary  of  War  imply  and  idso  a  good  rep- 
utation as  a  man  f  It  implies  that  he  is  prompt  in  his  attention  to  basi* 
ness;  that  he  is  faithful  in  his  attention  to  business;  that  he  is  jast 
in  the  discharge  of  his  duties.  If  he  was  dififerent  from  this  it  was  ont 
of  his  ordinary  line  of  conduct;  and  if  it  was  out  of  the' ordinary  line 
there  must  have  been  some  strong  motive ;  there  must  be  a  motive  that 
iliverts  a  man  of  rectitude,  of  principle,  of  prompt  business  habits,  of 
systematic  attention  to  all  that  concerns  him,  to  make  him  unsystem- 
atic, to  make  him  careless,  or  to  make  him  unjust  If  there  is  in  this 
ease  that  which  shows  you  this  defendant,  whose  habits  were  systematic, 
uniform,  and  just,  was  unsystematic,  ununiform,  and  unjust,  you  most 
see  there  was  some  motive  for  this,  and  in  the  inquiry  for  that  motive 
you  come  to  nothing  on  earth  but  this  bribe  taken  by  the  defendant. 
With  reference  to  this,  either  this  motive,  which  he  says  was  the  ground 
of  action,  the  kindness  to  his  wife,  is  not  true,  or  else  this  letter  was 
back-dated. 

Mr.  Carpenter.  You  overlook  the  fact  that  there  is  a  great  differ- 
ence in  this  country  between  applying  for  an  ofiSce  and  gettiog  it  He 
did  not  get  the  appointment  until  October — long  after  he  applied  for  it. 

Mr.  Manager  Jenks.  The  learned  counsel  has  suggested  very  kindly, 


TRIAL   OF    WILLIAM    W.    BELKNAP.  943 

for  wbicli  I  am  thankful,  that  he  did  not  get  this  appointment 
until  long  after  this,  until  some  time  in  October.  But  what  does 
this  letter  say  t  Does  it  not  indicate  and  prove  that  there  was  some  un- 
derstanding that  this  man  was  to  have  a  post,  and  that  he  had  got  the 
suggiBstion  from  the  Secretaiy  of  War  to  find  out  where  the  best  post 
was  1  It  seems  to  me  that  is  what  it  means.  If  a  man  who  is  a  truth- 
ful man  tells  that  which  is  false,  or  if  a  man  wlio  is  an  officer  makes 
a  false  entry,  it  is  pretty  strong  presumption  that  there  is  some  motive 
for  that  false  entry  or  that  falsehood.  This  letter  was  written  the  16th 
of  August,  1870,  and  you  will  find  by  looking  on  the  record  it  is  marked 
as  received  on  the  16th  of  August,  1870,  here  at  the  War  Office  appar- 
ently ;  and  that  it  is  marked  ^^  file"  on  the  same  day.  That  is,  on  the 
16th  of  August,  1870,  this  letter  is  written ;  on  the  16th  of  August,  1870, 
this  letter  is  received ;  and  on  the  same  day  it  is  marked  ^^  file."  If  that 
is  false  and  it  was  not  received  on  that  day  and  was  not  filed  on  that 
day,  if  it  is  in  the  handwriting  of  the  Secretary  of  War,  it  indicates  that 
the  Secretary  of  War  in  this  case  was  not  systematic,  was  not  truthful, 
and  perhaps  was  not  Just.  We  will  come  to  this  point  again.  Mind,  he 
bears  a  good  character,  and  it  ia  exceptional  if  he  is  not  truthful,  faith- 
ful, and  just.  We  say  this  letter  was  not  received  by  the  Secretary  of 
War  at  the  War  Office  on  the  16th  day  of  August,  1870.  Let  me  tell  you 
w  hy.  The  Secretary  of  War,  as  proven  by  IVIr.  Crosby,  left  the  War 
Office  on  the  12th  day  of  August,  1870,  and  did  not  return  until  after  the 
7th  day  of  September,  1870.  How  could  he  receive  the  letter  on  that 
day  and  mark  it  **  filed  "  on  that  day  in  his  office  if  there  was  not  some 
motive  for  this  false  entry  and  this  false  filing  T  Look  at  Mr.  Crosby's 
testimony,  and  you  will  find  he  swears  that  the  Secretary  left  on  the 
12th  day  of  August,  1870,  and  did  not  return  until  after  the  7th  day  of 
September,  1870.  Therefore,  here  is  a  false  entry  made  in  his  own  hand- 
writing by  a  systematic,  careful,  prudent,  just  man.  Is  this  no  indica- 
tion of  guilt  and  that  he  had  no  motive  for  that  except  the  friendship 
for  his  wife!  Do  you  believe  that!  It  requires  more  credulity  than  I 
can  command  to  believe  any  such  thing  as  that. 

There  is  another  fact.  If  you  will  notice  you  will  see  the  application 
of  John  S.  Evans  was  made  on  the  18th  of  August,  1870 ;  that  is,  the 
application  on  which  he  was  appointed.  In  order  to  make  the  transac- 
tion look  decent,  of  course  Marsh's  must  be  dated  two  days  ahead,  and 
hence  one  was  made  on  the  16th  and  the  other  is  on  the  18th ;  and  then 
the  Secretary  could  say,  ^^  this  post  has  been  given  out,''  as  he  <lid  say 
to  Mr.  Evans  when  he  applied.  In  this  way  the  matter  is  all  perfectly 
explicable,  but  it  is  utterly  inexplicable  from  the  theory  of  anything  like 
innocence.  So  that  here  we  say  is  a  false  entry,  the  very  first  thing  that 
was  done. 

This  is  Bot  all  with  reference  to  this  case.  If  you  go  to  the  post- 
trader's  book  and  look  at  that,  as  indicated  in  the  record,  you  will  find  an 
additional  fact,  that  Mr.  Marsh  appears  to  have  been  recommended,  as 
written  on  the  post-trader's  book,  by  Job  Stevenson  and  by  Senator 
Sherman.  If  this  man  is  a  careful  business  man  and  systematic,  of 
course  there  would  be  no  false  entries  made  there.  As  a  foot,  Job  Ste- 
venson did  not  recommend  this  man  until  the  2d  day  of  November,  1870, 
yet  he  appears  as  recommended  by  Job  Stevenson.  Senator  Sher- 
man did  not  recommend  him  at  all.  It  is  possible  Senator  Sherman 
might  have  recommended  him  by  parol,  but  if  he  did,  they  could  have 
easily  proven  it,  because  the  Senator  was  here  present,  and  they  did  not. 
There  is  nothing  on  the  record  to  show  he  ever  did  recommend  him. 


944  TRIAL   OF    WILLIAM   W.    BELKNAP. 

Hence  we  find  there  is  all  of  this  falsehood  connected  with  the  appoint- 
men!  itself. 

Gentlemen,  is  this  explicable  on  any  other  ground  than  that  this  maa 
was  acting  ont  of  the  ordinary  line  of  a  good  character?  It  can  only  be 
explained  by  the  fact  that  '<  a  gift  blindeth  the  eyes  of  the  wise  and  per- 
verteth  the  words  of  the  righteous."  That  is  just  what  it  was.  Before 
that  he  went  in  a  right  line.  Truth  perhaps  before  that  was  his  goide, 
but  whenever  he  comes  to  take  a  bribe,  then  of  course  he  is  perrerted 
from  the  right  line,  and  the  character  that  had  been  truthful  and  ecu- 
sistent  before  becomes  blackened  and  degraded  by  falsehood.  This  is 
the  state  of  facts  in  the  appointment  itself. 

There  is  another  system  of  facts  to  which  I  wish  to  call  your  attention. 
Mr.  Evans  testifies  that  there  was  an  agreement  or  understanding  be- 
tween him  and  Mr.  Marsh  at  the  making  of  their  contract  on  the  8th  of 
October,  1870,  that  the  military  reservation  was  to  be  enlarged;  and 
then  the  additional  fact  is  proved  that  there  was  to  be  but  one  post- 
trader  at  each  post.  Those  two  facts  were  known  by  Mr.  Marsh.  How 
did  he  know  them  t  They  show  that  on  the  7th  of  June,  1871,  an  order 
was  Issued  that  there  should  be  but  one  post- trader  at  that  post ;  bat  how 
could  Mr.  Marsh  contract  with  this  Mr.  Evans  and  tell  him,  <^  Yon  are  to 
have  the  monopoly  of  this  business,  because  there  is  to  be  but  one  post- 
trader  at  the  postf  He  had  it  by  the  prescience  which  he  derived 
from  the  Secretary  of  War.  It  could  have  been  known  to  no  person  else, 
because  nobody  but  the  Secretary  of  War  could  pronounce  aathorita- 
tively  that  there  was  to  be  but  one  post-trader  at  the  post 

Hence  in  the  contract  between  Evans  and  Marsh,  Marsh  manifested 
a  prescience  which  he  could  not  have  possessed  or  derived  from  any 
other  source  than  the  Secretary  of  War.  But  he  had  foreknowledge  in 
another  respect.  He  knew  that  reservation  was  to  be  extended  in  its 
limits.  How  could  he  know  that  f  He  could  only  know  it  firom  the 
Secretary  of  War.  In  1868  you  will  find,  by  reference  to  a  communica- 
tion by  General  Pope,  that  there  had  been  a  recommendation  to  enlarge 
this  reservation.  That  had  lain  until  after  this  contract  was  made.  Is 
it  likely  that  Mr.  Marsh  would  have  known  that  there  was  lying  there 
among  the  archives  of  the  War  Office  a  recommendation  by  some  com- 
manding general  in  the  West  to  enlarge  this  military  reservation  unless 
it  was  communicated  to  him  by  some  person  who  had  that  knowledge— 
and  whom  did  he  associate  with  but  the  Secretary  of  War  who  had  any 
such  knowledge  as  that  f  It  was  from  him  and  from  him  alone  that  he 
could  have  derived  that  information.  Then  how  was  it  after  the  post  had 
been  let  to  Mr.  Evans  on  the  recommendation  of  Marsh  t  I  want  these 
facts  exactly  worked  out.  The  counsel  feel  a  great  de^l  of  comfort  is  to 
be  derived  from  the  fact  that  everything  was  done  regularly  through  the 
military  channels.  If  you  look  at  the  dififerent  commuiucations  on  that 
subject  you  will  find  that  in  1808  the  recommendation  was  made  to  en- 
large this  military  post,  and  that  soon  after  this  contract  was  made  with 
Evans  the  first  steps  are  jtaken  to  enlarge  the  post  from  what  it  had 
been. 

Then  we  have  this  evidence  from  three  witnesses.  Mr.  Fisher  and 
Mr.  Evans  both  swear  that  they  wrote  to  Mr.  Marsh  concerning  the 
enlargement  of  this  military  reservation,  and  Mr.' Marsh  swears  that 
he  sent  the  letters  in  every  instance  to  Secretary  Belknap.  How  coold 
it  be  enlarged  except  through  the  military  channels  f  The  fact  that  the 
communication  was  made  through  the  military  authorities,  and  that 
everything  was  done  through  them,  is  no  evidence  that  there  was  no 
communication  from  Evans  and  Fisher  to  Marsh,  and  from  Marsh  to 
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Belknap ;  but  the  fact  that  Marsh  could  state  that  the  reservatioa  was 
to  be  enlarged,  and  that  it  was  enlarged  so  soon  after  this  contract  in 
obedience  to  requests  made  by  John  B.  Evans  indicates  that  there  was 
some  secret  nnderstanding  between  these  men,  and  that  this  man,  who 
before  had  been  righteous,  had  been  perverted  by  the  taking  of  a  gift. 
Therefore  their  answer  that  this  was  through  regular  military  channels 
is  entirely  insufficient  in  this  case. 

Then  there  is  another  fact  which  exists  which  they  seem  to  think 
answers  pretty  largely  to  one  branch  of  the  case;  that  is,  that  the 
communication  in  regard  to  the  selling  of  whisky  on  this  reservation 
was  first  through  the  regular  military  channels.  A  sufficient  answer 
to  this  is  that  all  that  must  have  been  through  regular  military  chan- 
nels ;  but  it  does  not  tbllow  fh>m  that  fact  that  some  person  outside  of 
the  regular  military  channels  did  not  expedite  it.  It  does  not  follow 
from  that  fact  that  this  man  was  not  receiving  $3,000  a  year  at  all. 
John  S.  Evans  swears,  and  so  does  Fisher,  that  they  wrote  to  Marsh 
conoeming  that  matter,  and  Mr.  Marsh  swears  that  he  forwarded  those 
letters  to  the  Secretary  of  War,  and  then  through  the  regular  military 
channels  comes  the  communication  by  which  the  reservation  is  enlarged » 
There  is  just  the  whole  story.  It  is  all  consistent  and  all  true.  It  was- 
done  through  the  military  channels,  and  it  was  inspired  by  the  contract 
of  Marsh  and  Evans,  and  at  the  instance  of  Mr.  Marsh  directly  to  the 
Secretary  of  War.  So  there  are  no  facts  which  they  five  in  evidence 
that  constitute  any  sufficient  defense  to  the  charges  that  the  enlarge- 
ment of  the  reservation  and  the  right  to  sell  whisky  were  quickened  or 
inspired  by  letters  from  Marsh  or  by  letters  forwarded  by  him. 

Then  having  considered,  first,  the  circumstances  of  the  appointment 
and  shown  that  it  was  surrounded  by  falsehood,  let  us  proceed  a  little 
further  and  see  whether  the  Secretary  has  been  diverted  from  the 
straight  line  of  truth  or  not.  If  he  has  been  thrown  out  of  the  straight 
line  of  truth  you  must  find  the  motive  for  it.  If  he  has  acted  differently 
from  what  an  upright,  intelligent  man  would  act,  you  must  find  the 
motive ;  and  that  motive  is  easily  fonnd  when  you  consider  all  the  facts 
of  the  case,  but  is  utterly  inexplicable  without  all  the  facts  of  the  case. 
The  next  fact  we  will  call  your  attention  to  is  the  article  in  the  I^ew 
York  Tribune.  This  defendant  was  Secretary  of  War.  If  any  wrong 
was  being  done  under  the  control  of  the  War  Office  it  was  his  duty  to 
right  it.  He  was  an  intelligent  Secretary  of  War  and  knew  his  duty ; 
he  was  an  upright  man  prior  to  this  time  and  was  only  perverted  by 
some  strong  motive.  If  he  was  perverted  it  must  have  been  done  from 
some  other  cause  outside  of  mere  carelessness  and  negligence,  because 
he  was  a  diligent  and  competent  man  prior  to  that  time.  It  is  their 
allegation,  and  they  prove  it.  Here  is  the  New  York  Tribune.  I  will 
call  year  attention  to  the  article  especially.  It  is  found  on  page  116  of 
the  trial  Kecord.  It  is  dated  the  16th  day  of  February,  1872,  and  is 
as  follows : 

Army  officers  statioued  at  furts  in  the  West  complain  oi  the  extortiocs  practiced  by  the 
post- traders — 

"  Extortions  by  the  post-traders.''    They  were  under  his  control.    He 
was  a  just  man,  if  his  character  as  proven  be  true— 

and  of  the  gross  abases  practiced  nnder  the  law  which  authorizes  their  appointment.  These 
traders  are  (^iven  the  exclumye  priTileffe  of  sellinflr  goods  upon  the  military  reservations  to 
the  officers,  soldiers,  Indians,  and  emigrants.  Tne  privilege  is  so  valuable  that  it  is  ob- 
tained by  political  or  family  inflfieuce  at  Washington  by  men  who  never  go  to  the  posts  or 
^Q^nge  in  the  businens,  but  farm  out  the  privilege  to  actual  traders  for  sums  amounting  in 
some  cases  to  $10,000  or  1 12, 000  a  year.    The  traders  occupy  relations  to  the  Army  similar 
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to  those  the  sutlers  held  during  the  war,  with  thU  exception :  that  the  sutlers  were  ander 
control  of  the  post-commanders,  and  the  soldiers  were  protected  against  their  rapacitj  bj 
the  power  of  a  council  of  officers  to  fix  a  tariff  of  jpnces  at  which  g^oods  should  be  sold, 
whereas  the  traders  are  appointed  hy  the  Socretarj  of  War. 

Calling  his  atteatioa  to  his  power  over  them — 

and  having  no  competition — 

Calling  his  attention  to  that  infamous  order  by  which  he  forbade 
having  more  than  one  post-trader  at  a  post — 

and  being  under  no  control — 

Calling  his  attention  to  that  order  by  which  he  deuicid  the  council  of 
officers  the  right  to  control  it — 

charge  any  price  they  pleam.  The  sutlers  were  abolished  at  the  close  of  the  war,  and  the 
Commissary  Department  was  required  to  famish  the  necessary  articles  formei\y  luot  by 
the  sutlers  and  to  sell  them  to  the  soldiers  at  cost  price.  This  law  the  commissaries  foana 
irksome,  and  they  have  always  managed  to  evade  It.  Soon  after  it  went  into  effect,  the  Ad- 
jatant'General  issued  an  order  allowing  any  one  to  tra^  at  a  mflitaiy  post  who  should  show 
fitness  to  the  department  commander.  This  waa  a  good  arn^ngemeot  for  the  troops,  for  it 
gave  them  the  advantage  of  competition ;  but  it  dianot  suit  the  tmdara,  who  have  alwsTs 
sought  exclusive  privileges.  It  lasted  until  the  sununer  of  1870,  when,  on  the  recomoMndi* 
tion  of  the  Secretary  of  War,  a  section  was  put  into  the  Army  bill  authorizing  the  Secretary 
to  appoint  one  or  more  traders  at  each  military  post  *'  for  the  conreniecoe  of  emigraats, 
fireignters,  and  other  citisent."  The  section  was  pianalbly  worded  and  paMod  withoat  ob- 
jection. Under  it  the  Secretary  appoint*  but  one  trader  at  each  poat,  ana  refuses  to  appoiit 
more,  so  that  this  single  trader,  having  a  monopolv  of  all  the  business,  plunders  the  omoen 
and  men  by  charging  tbem  outrageous  prices.  There  is  no  escape  fhmi  his  rapacity,  be- 
cause the  officers  nave  no  control  over  him  as  they  had  ov«r  the  sutler.  Thm  is  good 
authority  for  stating  that  traders'  privilMces  are  systemaAieally  fiarroed  out  by  those  who  ob- 
tain them  from  the  War  Department  The  Secretary  is  not  chanred  with  being  cognisant  of 
these  practices,  and  probably  has  not  been  informed  of  them.  One  of  the  most  outrageoos 
cases  of  the  kind  is  described  in  the  following  letter  from  an  officer  stationed  at  Fort  Sill, 
Indian  Territmr: 

**  I  have  incidentally  learned  that  you  hiave  a  deeire  to  know  whelher  a  bonus  is  required 
from  the  traders  here  tor  the  privilege  of  trading,  and  have  been  urged  to  write  you  the  Cuts 
in  the  case.  As  there  seems  to  be  no  secret  made  of  the  matter,  and  as,  in  common  with  all 
others  here,  I  feel  it  to  be  a  great  wrong,  I  think  you  will  readily  excuse  the  presumption 
which  my  writing  unasked  by  you  might  indicate.  I  have  read  the  oontract  between  J.  8. 
Evans,  a  Fort  SiU  trader,  and  C.  P.  or  C.  £.  Marsh,  of  1867  or  1370  Broadway,  New  York, 
office  of  Herter  Brothers,  whereby  J.S.Evans  is  required  to  pay  said  C.P.orC.£.Hanh 
the  sum  of  |12,000  per  year,  quarterly  in  advance,  for  the  exclusive  privilege  of  trading  on 
this  military  reservation.  I  am  correctly  informed  that  said  sum  has  been  Mid  since  aeon 
after  the  new  law  went  in  force,  and  is  now  paid,  to  include  some  time  in  February  aext 
This  is  not  an  isolated  case.  I  am  informed  by  offiiaers  who  were  stationed  at  CaBip  Sopoly 
that  Lee  &  Bevnolds  paid  $10,000  outright  for  the  same  exclusive  privilcugre  there.  Other 
cases  are  talked  of,  but  not  corroborated  to  me ;  sufficient  to  state,  the  tax  here  amounts  to 
near  |40  per  selling  day,  which  must  necessarily  be  paid  almost  entirely  by  the  eommaod, 
and  you  can  readi^  see  that  prices  of  such  goods  as  we  are  compelled  to  buy  must  be 
grievously  augmented  thereby.  It  not  being  a  revenue  for  the  Government  and  Mr.  Manh 
being  an  entire  stranger  to  every  one  at  the  post,  it  is  folt  by  every  one  informed  of  the  facts 
to  be,  as  I  said  before,  a  very  great  wrong.'* 

There  is  a  sabstantial  history  of  the  facts  of  this  case  coramaaicated 
in  the  New  York  Tribane.  Mr.  Crosby  proves  that  this  article  was  read 
by  this  defendant  Then  had  he  guilty  knowledge  t  If  he  had  gniltj 
knowledge  and  had  it  in  his  power  to  remove  this  man  that  wa3  tbns 
black-mailing  this  sutler  or  the  soldiers,  whichever  yon  please  to  call  it, 
(because  it  is  no  less  a  crime  to  black-mail  the  sutler  than  it  would  betbe 
soldier,)  he  should  have  removed  him  ;  but  if  after  that  he  continues  to 
receive  from  this  man  that  is  thus  black-mailing  the  sutler  or  the  sol- 
diers, whichever  you  please  to  say,  money  to  the  extent  of  the  one-half 
of  $12^000  per  year,  is  he  not  guilty  f  Does  not  that  guilt  influence  bis 
behavior  in  office  f  Then  what  course  did  the  Secretary  of  Wbx  taket 
He  begins  in  conformity  to  the  instincts  of  a  good  officer.  He  had  been 
a  man  of  good  character.    He  had  been  a  Secretary  of  War  who  was 


TRIAL  OF  WILLIAM  W.  BELKNAP.  947 

prompt,  diligeDt,  and  faithfuL  He  read  this  article  of  the  16th  of  Feb- 
ruary, 1872,  and  on  the  17th  of  February,  1872,  he  issues  the  order  which 
I  will  read.  For  a  time  perhaps  he  said,  ^^  1  will  cease  to  receive  this 
filthy  gain,  and  I  will  recover  the  integrity  which  my  prior  character 
has  indicated.  I  will  cease  to  participate  in  black-mailing  either  this 
sutler  or  these  soldiers,  and  I  will  stop  this  abuse.^  That  was  the  in- 
stinct of  his  nature ;  but  little  by  little  the  greed  of  gain  ate  into  this 
pure  instinct  and  made  him  a  corrupted  mass,  which  for  years  and  years 
went  on  festering  till  it  left  him  the  poor  creature  he  is  now.  In  con- 
formity to  the  instincts  of  his  nature  on  the  17th  of  February,  1872,  he 
makes  the  following  order : 

War  Department, 
IVniHHgtan  Ctty,  Februarf  17,  1872^ 

Th«  comnmndiDe  officer  at  Fort  Sill  will  report  at  once,  directly  to  the  Adjatant-General 
of  the  Army,  for  the  information  of  the  Secretary  of  War— 

Just  observe  how  completely  this  order  covers  the  case- 
as  to  the  bosiness  character  and  standings  of  J.  S.  Evans,  post-trader  at  that  post,  whether 
rices  for  goods  are  exorbitant  and  unreasonable,  or  whether  his  g^ods  are  sold  at  a  fair 

E;  whether  the  prices  charged  now  and  since  his  appointmeot  to  that  noeitioa  by  the 
tary  of  War,  under  the  act  of  Jaly  15,  1870,  are  higher  than  those  cWged  br  him 
prior  to  that  appointment,  when  he  was  trader  under  previous  appointment ;  whether  he  has 
taken  advantage  of  the  &ct  that  he  is  sole  trader  at  that  post  to  oppress  purchasers  by  exor- 
bitant prices  ;  whether  he  charges  higher  prices  to  enlisted  men  than  to  officers ;  and  whether 
he  has  complied  with  the  requirements  of  the  eironlar  of  the  Acyntaot-Qeneral's  Office  is- 
sued June  7, 1871. 
The  commanding  officer  is  expected  to  make  as  full  and  as  prompt  report  as  is  possible. 

Then  on  reading  that  article,  charging  all  this  wrong  and  fraad,  he 
issues  an  order  asking  for  information  from  an  official  soaroe.  In  obe- 
dience to  that  order  he  gets  a  response,  after  he  had  made  that  inquiry, 
and  in  the  inquiry  had  railed  to  inquire  of  the  fact  that  he  himself  knew, 
whether  this  Evans  was  paying  the  money  to  Marsh.  He  did  not  need 
to  inquire  for  that  fact  because  he  knew  it ;  but  his  instinct  at  that  time 
probably  was,  ^^  We  will  stop  that.  I  have  done  enough  for  this  kind- 
ness to  my  wife,''  (which  did  not  occur  till  Sep^tember,  when  he  had  sub- 
stantially appointed  Marsh  in  August.)  That  was  probably  the  instinct 
which  inspired  that  act.  He  did  not  ask  the  post-commander  whether 
this  was  true  or  not;  but  he  asked  for  these  facts  generally  and  received 
a  response.    This  Is  the  response,  dated  February  28, 1872 : 

I  bave  the  honor  to  acknowledge  the  receipt  of  your  letter  dated  February  17,  1872,  rela- 
tive to  the  post-trader  at  tbis  post. 

I  understand  J.  8.  Evans's  character  as  a  business  man  is  good,  and  he  has  heretofore 
given  general  satisfaction. 

Good  testimony  to  the  character  of  Evans;  good  testimony  to  the 
character  of  the  man  whom  he  was  going  to  supersede  and  make  lose 
eighty  or  one  hundred  thousand  dollars  for  a  mere  friendship  to  a  man 
who  really  did  not  know  that  he  had  ever  seen  him  before  September! 

But  Mr.  Evans  is  absent,  and  has  been  for  some  months,  and  has  associated  with  him  J. 
J.  Fisher,  now  also  absent,  who  has  had  control  of  the  establishment,  and  who  claims  to 
have  the  gpreater  pecuniary  interest  in  the  business,  (the  business  being  conducted,  however, 
under  the  name  of  J.  8.  Evans.)  Repeated  complaints  have  been  made  to  me  of  the  ex- 
orbHant  prices  at  which  goods  were  sold  by  them,  and  when  I  have  represented  the  matter 
to  the  firm,  they  replied  that  they  were  obliged  to  pay  $12,000  yearlv  (to  a  Mr.  Marsh,  of 
New  York  City,  who  they  represent  was  first  appointed  post-trader  bj  the  Secretary  of  War^ 
for  their  permit  to  trade,  and  necessarily  had  to  charge  high  prices  for  their  goods  on  that  ac- 
count. 1  have  repeatedly  urged  them  to  represent  this  matter  in  writing  to  me,  in  order  that 
I  might  lay  the  matter  betore  the  proper  authority  to  relieve  the  command  of  this  burden, 
upon  whom  it  evidently  falls ;  but  they  declined  to  do  so,  stating  that  they  feared  their  per- 
mit to  trade  would  be  taken  from  them. 

As  the  prices  could  not  be  regulated  by  a  council  of  administration,  the  trader  not  being 
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a  satler,  it  has  been  coDtemplated  by  some  of  tbe  officers  of  the  garrUoo  to  repreaent  this 
matter,  'without  reference  to  J.  S.  Eyanv,  thi-ough  tbe  proper  militarj  channelB ;  bat  u  it  wm 
clumed  that  tbe  authoritj  for  tbe  tradership  emanated  from  tbe  Secretary  of  War,  it  was 
feared  that  that  course  might  be  construed  as  taking  exception  to  the  action  of  superior 
authority. 

The  .prices  are  considerably  higher  since  his  appointment  by  the  Secretary  of  War  than 
preTiously. 

« 

The  prices  are  higher,  it  seems — 

and  he  has  undoubtedly  taken  advantage  of  his  position  as  sole  trader  in  charging  these  ex* 
orbitant  prices,  graving  the  reasons  above  quoted,  stating  that  he  could  not,  under  the  circom- 
stances,  sell  goodK  at  lower  prices. 

It  has  also  been  reported  to  me  that  he  charges  enlisted  men  g^reater  prices  for  tbe  same 
articles  than  he  does  officers,  and,  at  all  events,  it  is  very  evident  that  the  officers  aud  men 
of  this  garrison  have  to  pay  most  of  the  $12,000  yearly,  referred  to  above,  they  being  tbe 
consum«^r8  of  tbe  largest  portion  of  tbe  stores. 

I  feel  that  a  great  wrong  has  been  done  to  this  command  in  being  obliged  to  pay  this  enor* 
mous  amount  of  money  under  anff  circumstances ;  the  largest  portion  of  which,  at  least,  has 
been  taken  from  the  officers  and  enlisted  men  of  tbis  post,  nearly  all  tbe  money  of  the  latter 
mentioned  going  to  the  trader.  The  responsible  party  for  this  great  injustice  should  be  heii 
responsible  and  be  obliged  to  refund  the  money. 

If  J.  S.  Evans  has  not  paid — 

Notice  the  seDtimeDts  of  this  officer  of  the  Army  on  this  sabject,  what 
^e  thinks  of  this  matter;  and  we  are  to  suppose  if  this  man  has  the  good 
character  which  he  had  before  he  would  be  of  the  same  opinion— 

If  J.  S.  Evans  has  not  paid  this  exorbitant  price  for  permission  to  trade  as  stated  by  him, 
his  goods  should  be  seised  and  sold  for  the  benefit  of  the  post  fund. 

In  order  to  insure  a  healthy  competition,  to  reduce  the  price  of  goods,  and  to  relieve  the 
officers  and  soldiers  of  this  garrison  from  this  imposition.  I  recommend  that  at  least  three  (3) 
traders  be  appointed,  and  that  those  appointments  be  made  upon  the  recommendation  of  the 
officers  of  the  post ;  that  each  trader  be  knoum  to  be  interested  only  in  his  own  house,  and 
that  tbey  be  obliged  to  keep  such  articles  as  are  required  for  the  use  of  officers  and  enlisted 
men  of  the  Army,  and  to  sell  them  at  moderate  prices. 

The  trader  complies  with  circular  of  A.  G.  O.  issued  June  7, 1871,  as  far  as  I  am  aware. 

The  buildings,  (store,  4&c.,)  however,  are  not  convenient  to  the  present  garrison,  haring 
been  built  at  tne  time  when  the  command  was  in  camp. 

Here  is  the  answer  he  gets  to  the  commnnication  of  the  Secretary  of 
War  of  the  17th.  On  the  28th  of  Febraary  he  gets  a  response,  an  offi- 
cial response,  from  an  officer  of  the  Army  in  command,  who  speaks  upon 
his  honor  as  an  officer,  telling  him,  first,  that  every  one  of  these  oatn^ 
exists.  This  officer  tells  him  that  this  man  Evans  pays  $12,000.  He 
tells  him  that  the  pa>  ment  of  that  $12,000  is  arged  by  Evans  as  areason 
for  the  extortionate  price  of  goods.  He  states  that  he  cannot  sell  goods 
any  cheaper  because  he  is  paying  this  $12,000.  He  tells  him  further 
that  be  sells  more  dearly  to  enlisted  men  than  he  does  to  officers.  Be 
tells  of  many  outrages  in  this  letter;  and  what  is  the  result! 

Mr.  Oglesby.  Who  is  that  letter  signed  by! 

Mr.  Manager  Jenks.  It  is  signed  "B.  H.  Grierson,  colonel  Tenth 
Cavalry,  commanding." 

Mr.  Saegent.  On  what  page! 

Mr.  Manager  Jenks.  It  is  found  on  page  144.  It  is  in  answer  to  the 
command  of  the  Secretary  to  report  these  facts.  First,  the  Secretary 
reads  the  Tribune  ariicle  of  the  16th  of  February.  On  the  17th  he  com- 
mands General  Grierson,  his  subordinate,  to  give  him  a  truthfdl  re- 
port on  these  facts;  and  on  the  28th  of  February  that  report,  over  the 
signature  of  B.  H.  Grierson,  comes  to  his  hand,  and  he  knows  every  fact 
in  it  from  official  authority  upon  the  honor  of  an  officer  of  the  Army. 

Mr.  Carpenter.  It  was  dated  that  date,  but  was  not  received  until 
tbe  9ih  of  March. 

Mr.  Manager  Jenks.  The  counsel  corrects  me.  It  was  not  received 
until  the  9th  of  March,  but  it  was  dated  the  28th  of  February.    1  have 
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given  tlie  dates  in  each  instance  of  these  orders,  not  the  date  of  recep- 
tion.    Then  on  the  9th  of  March  he  knew  every  one  of  these  facts. 
It  is  not  at  all  important  for  the  trial  of  this  case  so  far  as  this  matter 
is  concerned  that  these  statements  of  General  Griers3n  are  trae.    The 
learned  counsel  called  John  8.  Evans,  and  he  swears  he  did  not  charge  a 
cent  more  for  those  goods  after  this  than  he  did  before,  bat  on  the  con- 
trary has  redaced  the  price:  bat  what  difference  should  that  make  in 
the  action  of  the  Secretary  of  War,  as  he  did  not  know  this  fact  alleged 
by  Evans  till  this  trial  T    Bat  he  had  gotten  an  official  commanication, 
which  he  was  bound  to  believe,  of  the  fact  that  soldiers  were  charged 
more  than  officers,  that  $12,000  of  tribute  was  levied  off  the  soldiers  and 
officers  of  the  Army  through  this  tribute  paid  to  Marsh.    He  knew 
that  officially,  and  what  did  he  do  to  remedy  itf    The  learned  counsel 
say  that  he  got  General  McDowell  to  issue  an  order  by  which  all  that 
was  remedied.    What  is  the  fact  with  reference  to  that  order  T    Gene- 
ral McDowell  had  seen  the  article  in  the  New  York  Tribune.    The  re- 
port from  General  Grierson  came  to  the  hands  of  the  Secretary  of  War 
on  the  9th  day  of  March.    About  the  25th  of  March,  about  sixteen 
days  after  the  Secretary  of  War  had  gotten  this  report  from  Genenxl 
Orierson,  General  McDowell  came  to  him  and  called  his  attention  to 
the  article  in  the  New  York  Tribune.    The  Secretary  of  War  says, 
^^  Sit  down,  general,  and  write  me  an  order  to  meet  the  difficulties  men- 
tioned in  that  article."    Why  did  not  he  say,  *^  Sit  down,  general,  and 
write  me  an  order  to  meet  the  difficulties  mentioned  in  this  report  of 
General  Grierson  t     There  is  the  best  information  I  have."    If  this 
man  was  honest,  intelligent,  and  diligent  before,  was  he  honest,  intelli- 
gent, or  diligent  in  this  business  f    If  he  was  not,  what  was  his  motive 
for  l>Bing  otherwise  ?    It  was  $6,000  a  year.    That  was  the  motive.    If 
he  had  been  honest,  diligent,  and  truthful,  as  he  was  before  this  trans- 
action, would  he  not  immediately  have  laid  before  General  McDowell 
Che  truth  of  the  case  and  said,  ^^  General,  here  is  a  report  from  Colonel 
Grierson,  commanding  at  Fort  Sill,  stating  that  Marsh  is  black-mailing 
the  trader  there,  stating  that  the  soldiers  are  paying  more  than  they 
did  before  that  black-mailing,  stating  that  the  enlisted  men  are  paying 
more  than  the  officers,  requesting  that  there  shall  be  more  than  one 
trader  at  every  post,  and  suggesting  certain  modes  of  correction  t" 
Why  did  he  not  lay  that  before  General  McDowell !    Because  he  had  a 
motive.     He  had  a  motive,  deep,  profound,  and  damning,  such  as  pre- 
cluded his  telling  the  truth  to  General  McDowell    General  McDowelPs 
order  then  was  drawn  simply  on  the  information  in  the  article  in  the 
New  York  Tribune,  whereas  this  defendant  had  in  his  breast  other 
knowledge  than  that. 

But  bis  guilt  does  not  stop  here.  It  is  not  only  crimes  of  malfeas- 
ance be  is  guilty  of.  If  he  was  a  faithful,  diligent,  and  competent  Sec- 
retary of  War  he  would  not  forget  so  important  a  communication  as 
that  when  he  is  asking  an  order  to  rectify  the  wrongs ;  but  he  abso- 
lutely in  this  instance,  I  am  sor^y  to  say,  told  a  simple  falsehood.  To 
sustain  this  assertion  I  will  give  the  testimony  of  General  McDowell 
from  the  record,  because  I  feel  sorry,  and  sincerely  sorry,  to  see  a  man 
whose  opportunities  in  life  were  so  brilliant  as  this  man's,  whose  stand- 
ing in  his  country  had  been  to  it  an  honor,  whose  opportunities  for  good 
had  been  so  eminent  and  glorioas,  sink  so  deep  as  this  crime  sinks  this 
poor  anfortunate  man.  Hence  we  will  read  to  you  the  answer  of  Gene- 
ral McDowell.  The  Secretary  did  not  only  not  lay  before  him  this  offi- 
cial information,  but  he  really  tofd  General  McDowell  that  he  had  ap- 
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pointed  Mr.  Marsh,  and  Mr.  Marsh  was  the  trader.    We  will  find  that 
OD  page  126  of  the  trial  Record : 

Q.  (By  Mr.  Carpenter.)  Task  yon,  geDeral,  wbetber  on  reflection  and  after  lookioj^  at 
that  article  you  tbiuk  yon  were  or  were  not  mistaken  in  sayinf^  that  you  sappoMd  tbit 
Marsh  was  the  post- trader  at  the  time  you  had  your  interview  with  the  Sec^tary  of  War?— 
A.  I  can  hardly  say  what  particular  relations  Marsh  or  Evans  had  with  this  matter.  The 
Secretary  told  me  be  had  appointed  Marsh,  and  I  supposed  he  had  received  the  office. 

Therefore  the  Secretary  Dot  only  was  guilty  of  the  malfeasaDce  of  not 
reading  the  letter  of  General  Orierson  to  this  man  from  whom  be  ssked 
the  order  to  be  written,  who  was  to  rectify  this  wrong,  bnt  the  Secretary 
absolutely  told  him  that  he  had  ap[K)inted  Marsh,  and  he  supposed  be 
had  received  the  office. 

Whether  we  had  transferred  it,  or  assigned  it,  or  sublet  it,  or  farmed  it  out,  or  what  rela- 
tions he  had  with  it  was  not,  in  mv  mind,  a  very  special  question.  What  I  wanted  to  do 
was  to  correct  an  abuse ;  but  whether  the  form  was  that  Marsh  was  the  trader  or  the 
other  man  was  the  trader  was  not  so  much  in  my  mind  as  to  discuss  the  question  that  was 
then  up. 

Then,  on  page  127  : 

*Mr.  Manager  McMahon,     «     «     •    Was  it  in  that  conversation  that  he  said  he  had 
appointed  Marsh  or  offered  the  appointment  to  Marsh  ? 

The  Witness.  It  was  on  that  occasion.  I  had  several  conversations  ;  I  caoDOt  state 
whether  this  was  the  first  time  I  saw  him  or  subsequently. 

So  that  he  not  only  withheld,  bnt  he  absolutely  misled  in  order  to  get 
that  order  written  that  it  should  not  cover  the  case.  Bearing  this  fact 
all  the  time  in  mind,  that  prior  to  this  he  had  known  his  duty,  here  was 
a  full  statement  of  the  abuse  laid  before  him,  that  he  had  made  requi- 
sition for  information  from  the  official  source  touching  this  abuse,  aud 
that  he  had  gotten  full  and  complete  information,  then  he  calls  on  an 
officer  of  the  Army  and  withholds  his  official  information,  to  correct 
this  abuse  recited  in  that  report,  the  only  official  information  that  he 
had  on  which  to  do  it,  and  permits  an  order  to  be  drawn  which  in  no 
way  touches  the  abuse,  and  holds  out  to  the  person  who  drew  that 
order  the  impression*  that  Marsh  was  the  trader  and  not  Evans ;  and 
General  McDowell  says  the  Secretary  of  War  told  him  Marsh  was  the 
trader.  Can  you  account  for  this  divergence  fh)m  the  right  line  of  a  man 
of  character  on  any  other  basis  than  that  there  was  a  powerful  motive 
inducing  him ;  and  what  motive  does  the  defendant  assign  t  Friend- 
ship in  consequence  of  attentions  to  his  wife,  whereas  this  appointment 
was  substantially  made  before  Marsh  appears  to  have  ever  known  his 
wife,  so  far  as  there  is  any  evidence  in  this  case.  So  that  here  is  false- 
hood put  upon  falsehood  to  screen  this  wrong;  I  sincere]}'  hope  the  first 
in  his  life,  and  I  sincerely  hope  it  will  be  the  last. 

Mr.  Black.  Are  you  sui'e  of  that  f 

Mr.  Manager  Jenks.  The  learned  counsel  asks  me  whether  I  am  sure 
of  that.  I  am  only  sure  of  it  from  the  facts  of  the  case,  and  in  that  ]e^ 
ter  of  the  16th  of  August  there  had  been  suggestions  for  him  to  find  the 
best  post,  and  on  the  16th  of  August  "he  writes  the  Secretary  of  War, 
and  that  is  filed  as  his  application,  and  we  assume  that  an  application 
is  the  basis  of  an  appointment,  particularly  if  that  application  is  prior 
in  time  and  acted  upon  officially.  So  the  official  application  on  which 
this  was  based  is  made  prior  to  any  acquaintance  with  bis  wife  at  all, 
so  far  as  we  have  any  information  in  this  case.  Then  we  have  this  ad- 
ditional fact,  that  he  told  Evans  that  he  had  promised  it  to  Marsh. 
That  was  prior  to  the  appointment,  and  there  is  no  evidence  of  any  com- 
munii  ation  between  him  and  Marsh  subsequent  to  that  Taking  these 
two  tiansactions  together,  it  seems  tome  that  the  appointment  vas 
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made  in  sabstanoe  before  ever  there  was  aay  obligation  existiDg  from 
the  Secretary  to  Mr.  Marsh  at  all.  Bat  ereii  if  he  were  appointed  on 
the  basis  of  Mendship,  how  qniekly  that  friendship  had  ripened  into 
fruition  I  He  never  knew  him  at  all  exoept  for  a  little  while  in  New 
York.  Some  attention  was  paid  to  his  wife ;  and  yet  here  is  a  fHend- 
ship  that  ripened  into  Idll  fhiition  to  snch  an  extent  that  an  ofiBoer  of 
the  Government  of  the  United  States  wonld  remove  John  S.Bvans,  who 
oomes  there  with  unqaestionable  voaohers,  everything  right  in  his  rec- 
ordy  every  officer  at  the  post  asking  tliat  he  shatl  be  appointed ;  who 
comes  there  representing  that  he  will  lose  eighty  to  a  hnndred  thoasand 
dollars  if  be  is  removed,  and  the  Secretary  says  yon  may  lose  that  be- 
cause I  love  this  man  so !  Do  yon  believe  sndh  absurdity  as  that  t 
And,  if  you  do  believe  it,  is  it  not  a  crime  f  The  fact  that  an  officer  of 
the  United  States,  to  gratify  a  mere  private  friendship,  will  override  the 
recommendations  of  all  those  who  have  a  right  to  speak,  will  exercise 
the  tyranny  of  destroying  a  private  fortune  of  eighty  or  one  hnndred 
thousand  dollars  to  gratify  his  own  love  to  a  friend,  is  this  no  evidence 
of  crime  in  a  case  of  this  kind  when  the  Secretary  is  constantly  accept- 
ing money  from  that  friend  t  Pnt  it  in  any  light  yon  please,  how  does 
this  defendant  stand  t 

Mr.  OARPENTsa.  Will  the  counsel  permit  me  to  iuterrnpt  him  to  cor- 
rect a  mistake  in  his  statement  of  the  testimony  f 

Mr.  Manager  Jenks.  With  pleasure.  If  I  have  made  any  mistake,  I 
hope  my  attention  will  be  called  to  it,  because  I  have  not  had  time  to 
go  over  the  testimony  fully. 

Mr.  Cabpsktbb.  The  manager's  theory  is  that  General  McDowell 
drew  this  order  under  a  false  impression  that  Marsh  was  the  real  trader 
and  not  Evans.  The  snbseqnent  portion  of  General  McDowell's  exam- 
ination, I  think,  shows  that  his  former  examination  in  that  respect  was 
a  mistake.  In  the  first  place,  the  Tribune  article,  which  was  the  basis 
of  MoDowelPs  action,  stated  that  Evans  was  the  trader  and  was  pay- 
ing Marsh  for  the  privilege  of  having  the  appointment  In  the  next 
place,  on  page  127,  to  the  qaestion  put  by  Mr.  Manager  McMahon,  he 
says: 

Qoeetiou.  If  Ton  had  known  that  the  actual  state  of  circnmstanoes  at  Fort  Sill  was  that 
ETane  was  really  the  poat^trader,  that  Marsh  had  ao  capital  in  it,  and  that  Erans  was  pay- 
ing $12,000  a  jear  simply  for  the  privile^  of  holding  it Answer.  That  was  about  what 

I  understood  to  be  the  case. 

Q.  (By  Mr.  Manager  McMahon.)  Did  you  draw  that  order  fi>r  the  purpose  of  correcting 
that  f— A.  Yes. 

Becross-examined  by  Mr.  Carpenter  : 

Q.  Would  not  that  order  have  corrected  it  if  it  had  been  executed  ? — A.  I  have  said  two 
or  thr«e  times  that  I  thought  it  would. 

That  shows  that  General  McDowell  was  not  under  a  mistake  as  to 
who  was  iK)st-trader  at  the  time  that  conversation  took  place. 

Mr.  Manager  Jbnks.  Senators,  all  I  have  to  say  is,  just  read  the  whole 
testimony  of  McDowell  throagh,  and  see  whether  he  did  not  draw  that 
order  under  the  impression  that  Marsh  was  the  post-trader.  In  two  dif- 
ferent places  in  his  testimony  it  occurs  that  the  Secretary  of  War  told 
him  so,  and  he  says  in  another  place  that  he  does  not  know  what  order 
he  would  have  drawn,  if  he  had  known  that  state  of  facts.  So,  take  the 
whole  testimony — it  makes  no  difference  really  whether  he  snpposed 
Marsh  was  or  was  not — the  part  that  we  sa^  was  wrong  is  that  this 
Secretary  has  endeavored  to  create  a  false  impression  by  misleading 
and  misstating.  When  he  asked  for  an  intelligent  order  he  should  have 
laid  the  report  of  General  Grierson  before  General  McDowell ;  he  should 
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not  have  said,  ^^I  appointed  Evans."  The  attempt  to  mislead  we  com- 
plain of,  not  that  his  statement  did  mislead.  It  is  not  whether  the 
order  did  correct  it  or  did  not,  but  what  was  the  information  General 
McDowell  had.  What  was  it  the  daty  of  the  Secretary  to  givel  It 
was  his  duty  to  give  General  McDowell  the  tmth. 

Mr.  Oabpenteb.  He  swears  positively  that  when  he  drew  the  order 
he  understood  Evans  was  the  trader,  and  was  paying  $  12,000  to  Marsh. 

Mr.  Manager  MoMahon.  A  little  further  on  that  is  denied  substao- 
tially  by  him,  at  the  bottom  of  page  127. 

Mr.  Manager  Jenks.  But  that  does  not  affect  the  fioct  that  he  told 
General  McDowell  he  had  appointed  Marsh.    But  I  read  from  page  127: 

Question.  In  this  matter  I  want  this  distiootlj  understood.  Whom  did  jou  and  Gsnenl 
Belknap,  in  your  conversation  there  together,  understand  to  be  the  post-trader  at  Fort 
Sillt — Answer.  I  do  not  know  what  General  Belknap  understood,  and  as  to  myself^  I  did 
not  think  much  about  the  matter.  I  merely  wanted  to  correct  an  abuse ;  I  merely  wanted  to 
state  a  scandal ;  and  I  took  what  I  thought  the  quickest,  and  best,  and  directest  way  to  do 
it,  and  that  will  be  seen  in  the  order  which  I  drew  up. 

Q.  If  you  had  known  that  the  grievance  that  existed  there  was  the  payment  by  Evaos, 
who  was  actually  post-trader,  of  }  12, 000  a  year  to  Marsh,  who  had  no  capital  iovested  in 
the  concern — I  put  the  question  to  you  in  answer  to  the  hypothetical  question  pat  on  the 
other  side — would  you  not  have  drawn  a  different  order  from  the  one  you  did  draw?— A.  I 
can  hardly  say  what  I  would  have  done  if  thing^s  had  been  different. 

So  he  states  that  the  Secretary  of  War  told  him  Marsh  was  the  post- 
trader,  and  his  order 

Mr.  Oabpentbb.  To  settle  that  qnestion,  there  is  the  article  in  the 
Tribune  which  set  them  all  in  motion,  which  charges  distinctly  that 
Evans  was  the  trader,  that  he  was  paying  Marsh  $12,000  for  having 
gotten  him  his  appointment.  That,  therefore,  was  the  abase  McDowell 
wanted  to  correct. 

Mr.  Manager  Jenks.  Let  me  go  on. 

Mr.  Oabpsnteb.  I  suppose  yon  do  not  want  to  misrepresent  the  tes- 
timony. 

Mr.  Manager  Jenks*  I  am  not  misrepresenting  the  testimony  one 
iota.  I  have  read  that  article  from  the  Tribnne,  and  I  have  read  jast 
what  it  is  literally.  So  that  the  facts  were  before  General  McDoweH, 
we  say,  just  as  stated  in  the  Tribune  article ;  and  I  say  it  probably  wonid 
not  have  made  any  difference  whether  Marsh  was  the  post-trader  or  not. 
But  the  fact  remains  the  Secretary  told  General  McDowell  he  had  ap- 
pointed Marsh. 

Mr.  Cabpenteb.  Then  what  is  the  point  I 

Mr.  Manager  Jenks.  The  point  is  this,  that  when  the  Secretary  of 
War  had  an  official  communication  in  answer  to  an  official  communication 
requiring  that  information,  from  General  Griersou,  giving  the  full  details 
of  the  facts,  and  stating  that  this  man  Evans  levied  that  black-mail  off 
the  soldiers,  and  that  he  charged  enlisted  men  more  than  officers,  aud  all 
the  abuses  existing  under  that,  he  did  not  lay  that  information  before, 
but  withheld  the  official  information  from  Genenil  McDowell,  aud  allowed 
him  to  draw  an  order  on  simply  the  information  contained  in  the  article 
in  the  New  York  Tribune,  and  then  added  to  that  by  saying  that  he  had 
appointed  Marsh.  That  is  wherein  I  complain  of  him.  It  is  not  whether 
McDowell  thought  this,  or  thought  that,  or  thought  the  other ;  bat  it  is 
that  this  Secretary  of  War  did  not  give  him  information  by  which  he 
could  correct  that  abuse;  and  even  went  further,  that  he  absolutely 
misled,  or  attempted  to  mislead,  General  McDowell  from  the  truth  of 
the  case. 

Then  the  order  of  General  McDowell  is  found  on  page  1 19  of  the  Rec- 
ord. That  order  I  will  not  read,  but  will  give  simply  the  page  on  which 
it  is  found.    It  corrects  no  abuse  concerning  this  $12,000  a  year. 
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Mr.  Oabp£NT£r.  Will  tho  eounsel  allow  me  one  fhrther  correction  ?  I 
understand  there  Ib  not  a  particle  of  proof  here  to  show  that  that  Grierson 
letter  was  not  before  McDowell.  McDowell  does  not  swear  that  hedid  not 
see  the  letter }  nobody  has  sworn  that  it  was  suppressed.  Yon  are  charg- 
ing ns  here  with  a  positive  aot^  the  snppression  of  a  letter,  and  charging 
aa,  as  I  understand,  without  a  particle  of  testimony. 

Mr.  Manager  Jebks.  I  am  simply  charging  you  with  what  General 
McDowell  says.  He  says  he  drew  the  order  on  the  information  in  the 
New  York  Tribune,  and  never  speaks  of  the  Grierson  communication 
having  been  laid  betbre  him.  It  would  have  been  an  item  of  defense  if 
you  haid  shown  that  you  had  laid  the  Grierson  communication  before  Gen- 
eral McDowell.    Would  he  not  have  drawn  a  different  order  t 

Mr.  Cabpenteb.  He  says  he  would  not. 

Mr.  Manager  Jenks.  You  never  asked  him  what  he  would  have  drawn 
if  the  Grierson  letter  had  been  before  him.  But  the  Grierson  letter  was 
before  the  Secretary  of  War,  and  if  it  had  been  before  McDowell, 
why  did  you  not  ask  General  McDowell  that  question  f  We  do  not 
have  to  prove  that  a  thing  was  not  so ;  we  do  not  have  to  prove  a 
negative.  It  was  for  the  defendant  to  prove  affirmatively  that  it  was 
before  him.  But  if  you  look  at  the  McDowell  testimony,  you  will  find 
that  he  testifies  that  he  drew  it  from  the  Tribune  article,  and  to  correct 
the  abuse  therein  stated ;  and  he  does  not  take  a  single  step  to  correct 
the  abuses  stated  by  Grierson's  report,  showing  that  that  was  not  before 
him. 

Mr.  OabpjBNXEB.  There  is  not  a  thing  in  the  Grierson  letter  that  is 
not  in  tlie  Tribune  article,  as  I  understand  it. 

'  Mr.  Manager  Jenks.  The  Tribune  article  and  the  Grierson  communi- 
cation are  before  the  Senate.  They  can  judge  for  themselves  as  to  that ; 
and  judge  whether  a  man  whose  character  is  in  a  right  line«  and  who 
knows  his  duty,  and  does  not  lay  the  information  before  the  officer  from 
whom  he  asks  the  performance  of  a  corrective  duty,  is  doing  right  or 
doing  wrong. 

Having  thus  shown  that  the  appointment  of  this  man  was  out  of  the 
ordinary  course,  and  that  the  conduct  of  the  Secretary  of  War  was  differ- 
ent from  what  it  should  have  been  in  the  ordinary  course,  the  next 
hiquiry  is,  what  did  he  do  when  he  got  this  money  t  Was  there  any- 
thing done  to  indicate  that  it  was  corrupt  1  Was  there  any  concealment 
connected  with  it,  or  was  it  open  and  frank  ?  But  before  we  go  to  the 
consideration  of  that  I  wish  to  impress  this  fact :  When  this  report  came 
from  General  Grierson  stating,  as  he  did,  that  the  extortion  of  $12,000 
a  year  from  these  soldiers  existed,  and  charging  that  the  enlisted  men  paid 
greater  i)rices  than  their  officers,  what  would  be  the  conduct  of  a  Secretary 
of  War  of  good  character  f  What  would  he  do  f  When  he  found  a  post- 
trader  was  doing  all  these  things,  what  would  he  do  t  Would  he  not  re- 
move him  just  as  quickly  as  he  could  write  the  order  of  removal  T  Howdid 
it  affect  the  Presidentof  the  United  States  when  itcame  to  his  knowledgef 
He  removed  him  immediately.  Why  did  the  Secretary  not  remove  him 
immediately  f  He  had  a  motive,  and  that  motive  was  (6,000  or  $3,000 
a  year.  Before  that  his  instincts  were  just  as  refined  as  the  President's ; 
before  that  he  bore  a  good  character.  He  knew  what  he  ought  to  have 
done.  He  ought  to  have  protected  these  enlisted  men.  The  defendant 
will  say  Evans  dfd  not  charge  them  any  more  than  he  did  before ;  but 
that  information  he  did  not  have  until  we  came  to  this  trial.  Here  is 
this  letter  which  he  had  on  the  9th  of  March,  and  it  was  official,  on  the 
honor  of  a  soldier,  and  the  only  information  he  had  showing  that  every 
one  of  these  abuses  existed,  and  he  did  not  remove  the  man,  nor  do  a 
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single  act  to  obviate  this  wrong.  There  must  have  been  a  motive,  and 
that  motive  is  perfectly  apparent  when  the  last  part  of  the  case  comes 
out  that  he  got  $3,000  a  year  firom  this  post  for  the  last  three  and  a  balf 
years,  and  $6,000  a  year  for  the  preceding  year  and  a  half. 

Then,  is  there  anything  in  the  receiving  of  the  nM»ey  itself  which  in- 
dicates that  he  knew  he  was  guilty  of  a  crime!  In  the  inquiry  for trath 
with  reference  to  criminals,  we  always  start  upon  this  hypotheais,  that 
truth  loves  the  light  and  crime  the  darkness.  Grime  always  enalinmds 
itself  either  in  the  darkness  of  physical  nature  or  in  the  moral  darkness 
of  falsehood.  Where  we  find  falsehood  we  expect  crime.  Where  we  find 
darkness  we  erpect  the  deed^)  of  darkness;  but  where  it  is  troth,  its 
beauty  loves  to  shine  in  the  bright  eunlight,  and  we  expect  everything 
to  be  conducted  fairly  and  openly. 

Now,  with  reference  to  the  receiving  of  this  money,  what  is  the  con- 
duct of  Marsh  t  Every  letter  that  he  gets  he  destroys.  Why  does  he 
do  this  f  Because  these  letters,  if  preserved,  would  be  evidence  of 
crime.  That  would  be  the  natural  answer.  But  suppose  you  take  some 
other  answer,  that  Marsh  is  a  careless  man ;  that  answer  will  not  ap- 
ply to  this  defendant,  because  he  is  a  systematic  man ;  he  preserves  his 
correfipondence.  Marsh  swears  that  every  tin()e  he  sent  him  a  remittanee 
he  wrote  him  a  letter.  Every  remittance  had  a  letter  sent  with  it,  or 
prior  to  its  sending,  and  he  received  an  order  from  this  defendant  as  to 
the  mode  of  sending  the  money.  Then  we  find  that  he  kept  a  private 
secretary  and  a  letter- book,  and  had  a  memorandum  made  of  every  le^ 
ter.  Why  is  every  single  letter,  for  thirteen  different  transmissions  of 
money,  entirely  missing?  It  looks  like  the  concealment  of  fraud.  It 
looks  as  though  he  did  not  intend  this  matter  ever  to  oome  to  ]ight> 
Marsh  may  have  allowed  his  letters  to  stray  from  mere  negligence ;  bat 
that  every  one  should  stray,  every  one  be  destroyed  in  this  instance,  was 
rather  singular ;  but  that  the  conduct  of  the  Secretary  of  War  should 
precisely  coincide  with  his  seems  to  be  a  most  transcendent  coincidenoe 
of  negligence.  Ho\y  can  you  explain  this  f  *^  The  fact  is,  there  never 
were  any  letters,"  the  teamed  counsel  [Mr.  Carpenter j  suggests ;  but 
the  witness  swore  there  were.  Which  do  you  take  t  The  learned  conn* 
sel  says  there  were  no  tetters,  except  this  one,  except  official  letters. 
We  sent  to  the  War  Office  and  got  all  the  papers  relating  to  Fort  Sill) 
and  not  a  single  letter  concerning  the  transmission  of  any  money  ap- 
pears there.  Then  they  were  not  official  letters,  and  the  theory  of  the 
counsel  is  not  true.  He  says  there  were  no  tetters  at  all ;  but  the  wit- 
ness swears  that  before  every  remittance  be  made  he  sent  a  letter  sab- 
stantlally  in  form,  <<  I  have  a  remittiuice  for  you  from  the  S.  W."  There 
is  not  a  single  one  of  all  these.  Mr.  Evans  swears  that  he  always  wrote  to 
Mr.  Marsh  for  any  favors  he  got,  and  Mr.  Fisher  swears  to  the  same,  and 
Mr.  Marsh  swears  that  he  always  transmitted  those  letters  to  the  Secre- 
tary of  War,  and  they  are  not  here.  Why  is  it  that  every  single  letter 
connected  with  this  transaction  is  destroyed  if  it  were  an  honest,  frouM^ 
transaction,  as  they  claim  it  was  f  It  may  do  for  counsel  to  say  **  There 
were  no  letters  but  this  one ;"  but  the  evidence  is  the  contrary,  and  it  is 
the  truth  we  want }  it  is  not  the  mere  assumption  of  assurance,  but 
simple  truth,  and  the  testimony  at  that.  So  we  say  here,  the  destmo- 
tion  of  these  letters  is  a  pregnant  fact  in  favor  of  bis  knowledge  that 
this  was  intended  to  influence  his  official  conduct,  andT  we  have  already 
shown,  we  claim,  that  it  did  influence  his  official  conduct,  in  that  be 
acted  diffidently  in  this  transaction  from  what  any  honest  officer  ever 
would  in  any  oUier. 

Theii;p  is  another  peculiarity.    Did  you  ever  know  a  man  on  earth  who 
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received,  say,  $1,500  from  another,  who  never  asked,  ^'  What  is  this  fort 
bow  do  I  oome  to  get  this  F  Yet  here  are  thirteen  different  payments 
of  (1,500  each  coming  to  this  man  straight  along,  and  be  never  asks 
^' What  is  this  forf  Very  often  there  is  jost  as  mnoh  in  what  a  man 
does  not  do  as  in  what  he  does  do.  If  a  man  should  go  to  one  of  you 
and  hand  yon  $1,500,  as  a  man  of  honor  would  you  not  ask  him  the  very 
question,  ^^  Why  do  you  give  me  thatf  and  if  he  should  come  three 
months  after  and  give  you  $1,500  again,  would  you  not  ask  ^^  Why  is 
this  f  If  yon  got  a  letter  from  him,  ^^  Here  is  a  remittance  from  the  S. 
W.,^  you  would  say,  ^^  What  do  you  mean  by  sending  me  remittances 
from  the  S.  W.l"  Would  yon  take  the  receipt  and  write  on  the  back, 
^^  O.  K.,"  and  return  it  without  a  word  of  comment  or  inquiry  f  I  ap- 
prehend there  is  not  one  man  in  this  body  who  would  ever  act  on  such 
a  system  as  that  You  could  not,  and  you  would  not,  receive  thirteen 
different  payments  of  $1,500  on  such  significant  communications  as 
that  and  never  once  ask  what  they  meant.  How  preposterous  it  is 
for  men  of  sense  to  ask  the  Senate  of  the  United  States  to  assume 
that  this  man  was  not  concealing  something,  and  if  he  was  concealing 
something,  what  was  he  concealing  t  Simply  bribery,  simply  crime.  It 
takes  more  credulity  than  any  one  should  ask  of  a  human  being  to 
believe  that  this  man  was  not  holding  back  something,  was  not  conceal- 
ing something. 

But  another  fact.  After  the  Tribune  article  the  Secretary  of  War  says  to 
Mr.  Marsh,  and  the  only  communication  we  find  between  them  apparently, 
^^  Have  you  acontaract  with  Evans  t "  ^^  Yes,"  says  Marsh,  ^<  I  have  a 
contract."  Then  the  whole  conversation  ceases.  ^<  I  have  a  contract." 
There  is  all  the  communication  there  was  between  them  apparently  in 
reference  to  this  matter.  He  did  not  ask  anything  more  about  it ;  but 
his  counsel,  [Mr.  Blair,]  with  that  confidence  in  the  statement  of  his 
client  which  has  characterized  him  all  through,  says  he  thought  there 
was  a  pMtnership.  He  was  getting  $1,500  quarterly  from  Marsh  for 
this  same  transaction.  Would  he  not  think  there  was  a  partnership 
with  him  too ;  and  if  the  partnership  was  with  him,  too,  he  getting  the 
half  of  the  profits,  was  it  not  bribery  t  It  needft  no  precontract  for 
bribery ;  it  needs  no  statement,  <*  Here,  I  am  handing  you  a  bribe." 
The  best  evidence  in  the  world  that  the  thing  was  not  a  bribe  would  be 
such  a  statement  as  that  But  it  is  the  gift,  and  according  to  Holy 
Wri(^  ^^  Than  shall  not  take  a  gift"  Brib^  always  assumes  the  form 
of  a  gift,  and  it  is  a  gift  that  blinds  the  eyes  of  even  the  wise,  and  how 
fearfully  blind  was  this  defendant  It  always  has  been  known  as  a  gift 
and  always  will  be  known  as  that  So  that  here  this  man  has  only 
taken  a  gift,  and  yet  see  how  eccentric  his  conduct  If  I  get  an  honest 
gift  I  feel  like  proclaiming  it  to  the  world ;  I  say  *^  My  friend  has  done 
me  this  kindness,  given  me  this  gift"  I  am  proud  to  proclaim  his  gen- 
erosity and  love.  But  if  a  man  should  come  and  give  me  thirteen  of 
these  gifts  in  succession,  in  the  shape  of  quarterly  and  semi-annual 
payments,  and  I  was  doing  a  wrong  in  office  with  reference  to  that  mat- 
ter, I  should  hate  to  ask  any  questions  about  it  and  wonld  be  equally 
reticent  in  regard  to  answering  any. 

Then  can  you,  Senators,  in  any  way  account  for  this,  or  any  portion 
of  this  conduct,  on  the  theory  of  this  defendant's  innocence  I  If  you 
can  I  am  glad  to  see  you  do  so,  because  I  have  no  feeling  of  unkindness 

for  the  man. 

But  there  is  another  system  of  facts  connected  with  this  case.  In 
the  first  instance  these  transmissions  were  made  in  the  shape  of  ex- 
press packages  from  C.  P.  Marsh,  but  after  this  New  York  Tribune  ar- 


956  TRIAL  OF  WILLIAM  W.  BELKNAP. 

tide  it  tlieii  becomes  more  complicated  and  gets  to  be  R.  G.  Carey  & 
Go.  There  is  bat  one  payment  ever  transmitted  in  the  name  of  G.  P. 
Marsh  after  the  time  of  the  New  York  Tribune  article.  Why  t  Be- 
cause <^  this  transaction  is  becoming  a  little  noted,  and  the  name  of 
Marsh  does  not  sound  well  in  connection  with  the  Secretary's,  and  we 
will  call  it  **  R.  G.  Carey  &  Co. ;''  and  yet  this  Secretary  receives  it 
from  B.  G.  Carey  &  Co.  and  never  asks  anything  about  it  Is  not  that 
singular  t 

One  of  the  payments  he  sends  west  is  invested  by  Mr.  Emery  in 
Illinois.  That  is  in  his  own  name  until  1874,  before  the  Tribune  arti- 
cle, and  then  after  the  newspaper  notoriety  it  becomes  the  wife's.  That 
is  another  circumstance  that  would  indicate  that  there  must  be  some 
cause  for  this  change.  ^^  It  is  coming  toward  publicity,  and  the  Secre- 
tary says  I  must  shape  my  facts  to  suit  the  scandal  if  it  does  comeoatf 
That  was  the  order  of  this  transaction. 

Then,  again,  we  find  on  the  22d  day  of  November,  1875,  when  a  dem- 
ocratic Congress  is  likely  to  come  in,  he  makes  a  report,  in  which  he 
recommends  a  repeal  of  this  whole  law,  showing,  as  he  reasoned  in  his 
own  mind,  <^I  do  not  wish  this  thing  inquired  into;  I  am  opposed  to 
this  law."  He  wanted  to  make  the  people  believe  that  he  had  no  in- 
terest in  the  law.  He  never  thought  of  that  until  the  23d  of  Novem- 
ber, 1875 ;  and  yet  here  was  Grierson's  letter  in  1871,  and  here  was 
the  constant  complaint  irom  1871  to  1875 ;  but  it  took  him  four  or  fire 
years  to  find  out  that  the  law  was  a  wrong  and  a  fraud,  and  that 
discovery  was  only  made  at  a  time  when  there  was  greatdanger  of  this 
thing  leaking  out;  another  reason  for  this  recommendation  of  Novem- 
ber, 1875.  On  March  14, 1875,  there  had  been  an  ofiBcer  by  the  name  of 
George  Bobinson  who  had  been  court-martialed,  and  the  charges  against 
Robinson,  as  appears  in  the  letter  of  Mr.  Bobinson  to  the  Seorotaryf 
were  that  he  did  not  pay  his  debts  to  this  post- trader.  He  was  conrt- 
martialed,  and  a  sentence  of  dismissal  from  the  Army  had  been  passed 
against  him  in  consequence  oi  his  being  in  debt  to  the  post-trader. 

Mr.  Cabpenteb.  I  want  to  correct  the  manager.  He  was  cashiered 
for  drawing  his  pay"  over  and  over  and  over  again.  That  is  what  he 
was  charg^  with  and  convicted  of. 

Mr.  Manager  Jenks.  There  is  not  a  word  of  evidence  of  that,  and  I 
will  show  the  evidence  to  the  contrary. 

Mr.  Cabpenteb.  That  is  the  record.    Do  you  not  call  that  evidance? 

Mr.  Manager  Jenks.  All  the  record  that  is  before  us  I  will  read  to 
you.  I  do  not  know  the  facts  outside  of  this  case,  but  the  facts  inside 
are  those  on  which  I  expect  to  try  it.  Look  at  the  letter  of  George  T. 
Robinson,  on  page  150  of  the  trial  Record.  That  letter  gives  the  ground 
of  this  dismissal.    He  says : 

I  have  tbongbt  that  you,  sir,  should  know  those  facts  before  I  brought  them  to  your  offi- 
cial notice  by  sending  the  charges  to  yon  through  all  of  the  official  chaaneU,  sod  to  ask 
your  advice  as  to  the  best  and  most  expeditious  manner  of  bringing  these  men  to  iottMe. 
Every  man  aud  officer  of  these  regiments  have. been  most  outrageously  swindled  by  wis 
firm,  as  I  have  abundant  testimony  to  prove.  If  I  leave  the  Army  dj  sentence  of  the  pQ* 
era!  court-martial  that  has  just  tned  me,  it  is  bj  getting  into  unavoidable  debt  to  thoM 
men,  who,  after  getting  all  the  money  I  had,  now  sMk  to  ruin  me,  knowing  that  IsloneXD 
in  possession  of  all  the  facts  in  the  case  against  them. 

There  is  all  the  information  I  have  on  that  subject,  and  I  apprehend 
it  is  about  all  the  information  you  have,  gentlemen  ;  and  it  is  the  testi- 
mony in  the  case  on  which  we  must  try  it. 

^r.  Oabpbntbb.  It  is  false  from  beginniiig  to  end. 

Mr.  Manager  Jbnks.  I  have  the  counsel's  word  for  that ;  but  I  give 
you  the  testimony  in  the  case  as  given  in,  and  they  gave  it  themselves; 
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and  it*  tbey  were  not  satiBfied  with  it,  they  should  not  have  given  it. 
That  is  all  I  can  say  to  them.  The  learned  coansel  may  deny  it  and  he 
may  say  it  is  not  the  truth,  and  it  may  be  that  it  is  not  the  trnth :  it  may 
be  that  every  word  George  T.  Robinson  stated  was  false ;  but  I  cannot 
go  oatside  of  the  case  into  the  imagination  of  the  counsel  to  find  any- 
thing else  than  what  is  in  the  evidence ;  and  the  evidence  is  that  he  was 
dismissed  for  getting  in  debt  to  these  men  and  not  paying  them,  and 
was  dismissed  the  service  on  that  account,  and  they  have  given  no  evi- 
dence to  the  contrary ;  and  standing  on  that,  here  comes  a  complaint  of 
this  man  in  March,  directed  to  the  Secretary.  The  learned  oonnsel  says 
it  is  a  black-mailing  letter. 

Mr.  Oabpbntbb.  Will  the  manager  allow  us  to  present  to  him  for  his 
private  inspection  the  record  in  the  case,  which  shows 

Mr.  Manager  Jbnks.  After  I  am  done  with  the  case. 

Mr.  Gabpenteb.  The  manager  does  not  wish  to  convict  us  on  a  false- 
hood. 

Mr.  Manager  Jenks.  On  the  evidence  in  this  case  or  nothing. 

Mr.  Gabpenteb.  That  is  a  falsehood  yon  are  now  trying  to  convict 
US  on. 

Mr.  Manager  Jenks*  Whether  it  is  falsehood  or  truth,  it  is  your  evi- 
dence, and  I  do  not  know  anything  more ;  but  if  I  have  to  go  to  them 
and  ask  them  what  the  facts  are  independently  of  the  evidence  in  the 
case,  I  do  not  know  what  we  should*  prove.  I  know  we  should  prove 
some  things  that  are  not  true  if  we  take  our  facts  from  them,  because 
we  t^ink  the  evidence  has  established  some  things  contrary  to  their 
statement,  and  very  materially  so.  I  have  already  stated  that  this 
letter  was  introduced  by  the  detendant  All  the  information  I  have — 
and  I  do  not  say  it  is  either  false  or  true,  but  it  is  all  the  evidence  we 
have  on  the  subject — is  that  this  man  Eobinson  was  cashiered  from  the 
service  in  consequence  of  his  having  fallen  in  debt  to  these  men  and  not 
paying  bis  debts.  1  believe  it  is  a  crime  in  the  Army  for  a  man  to  go  in 
debt  and  not  pay.  For  that  he  was  cashiered.  He  applies  to  the  Sec- 
retary of  War,  and  says,  ^*  There  are  slanders  against  you  in  reference  to 
this  matter ;  you  are  in  danger  of  being  wronged  by  these  men  no  less 
than  I,  and  I  now  will  give  you  all  the  information.  All  I  have  is  my 
commission  in  the  Army.  All  I  can  hope  is  f^om  performing  my  duties 
as  an  officer  of  the  Army.  The  only  wrong  I  have  ever  done  was  to  fall 
in  del;>t  to  these  men  and  be  unable  to  pay.  Now,  suspend  that  sentence, 
and  let  me  show  you  they  would  wrong  you  just  as  they  wronged  me." 
This  occurred  in  March,  and  accordingly  that  officer  is  cashiered  promptly 
at  the  request  of  the  Secretary  of  War  himself.  Why  should  he  be  so 
prompt  to  cashier  a  man  for  this  matter  ?  If  he  was  not  guilty  of  the 
things  concerning  which  he  was  slandered,  why  need  he  care  f  If  that 
man  was  charged  with  this  crime  and  the  sentence  hanging  in  your 
hands,  would  you  be  in  such  a  hurry  to  destroy  him  for  life  if  there 
was  no  truth  in  the  slanders  that  were  alleged  in  this  article  t  So, 
instead  of  being  a  black-mailing  letter,  it  was  simply  the  pleading  of  a 
poor  man  for  mercy  at  the  hands  of  his  superior,  and  that  superior, 
knowing  that  if  the  charges  should  go  through  the  regular  channels 
which  Kobinson  could  put  them  through  if  he  was  int  he  Army,  would 
implicate  himself,  calls  up  the  sentence  and  cashiers  the  suppliant  so 
that  he  cannot  possibly  put  the  complaint  through  the  regular  channels 
of  the  Anny.  After  that,  Bobinson's  power  to  send  communications 
through  the  regular  channels  of  the  various  commanding  officers  would 
not  exist,  and,  with  this  danger  suppressed,  the  crime  would  never  prob- 
ably get  out. 
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It  seeins  to  me  that  is  the  most  Dataral  constraotion  of  that,  and 
under  all  the  evideuce  this  probably  was  one  of  the  inciting  motives  to 
his  asking-  the  repeal  of  the  law.  Every  year  a  little  more  oomplfdnt 
came  here.  In  March  there  was  the  man  who  was  dismissed  from  the 
Army  in  consequence  of  bis  insinuations  against  the  Secretary,  and 
then  a  democratic  House  of  Representatives  coming  in,  althoogh  ever 
since  Grierson's  letter  he  knew  of  every  wrong  and  every  abase  that 
existed  under  that  law  for  four  years,  he  never  said  a  word  aboat  it,  bat 
on  the  22d  of  November,  1875,  when  he  feared  a  day  of  reckoning, 
then  his  sense  of  duty  was  enlivened ;  then  he  steps  up,  and  says,  ^*Thia 
law  ought  to  be  changed,''  and  his  idea  probably  was,  '^  When  I  ask  for 
a  change  of  that  law  myself  it  is  not  likely  anybody  will  think  I  am 
making  money  out  of  it,  and  have  been."  That  is  the  motive  which,  it 
seems  to  me,  makes  all  this  enigma  explicable. 

We  have  all  the  time  taken  the  ground,  and  we  belive  it  to  be  tme, 
that  there  need  be  no  contract  concerning  a  bribe ;  that  there  need  be 
no  saying,  ^^  Here,  I  give  yon  this  as  a  bribe,"  but  simply,  if  the  defend- 
ant took  it,  knowing  it  was  intended  to  influence  hia  official  conduct,  he 
is  guilty  of  bribery.  We  have  the  evidence  from  Mr.  Marsh  that  there 
was  an  understanding  between  the  Secretary  and  him.  It  is  on  page 
181  of  thQ  trial  record. 

I  had  a  conversation  with  Mrs.  Bower,  the  present  Mrs.  Belknap,  on  the  night  of  the 
funeral.  She  asked  me  to  go  np  stairs  with'  her  to  look  at  the  baby  in  the  nursery.  I  said 
to  her,  as  near  as  I  can  remember,  **Th]a  ehild  will  hare  money  coming  to  it  after  a  whOs.** 
She  said,  *'  Yes  ;  my  sister  mwe  the  child  to  me,  and  told  me  tht  money  coming  from  you 
I  most  take  and  keep  for  it.'"  I  am  not  certain  about  the  rest  of  the  conTcrsatlon.  I  ba^e 
an  indistinct  impreission  of  what  was  said  afterward.  I  said,  very  likely,  "All  right;  but 
perhaps  the  father  onght  to  be  consulted,"  and  her  reply  was  that  if  I  sent  the  money  to 
him  she  woold  get  it  any  way  for  the  child,  or  something  of  that  kind.  That  is  as  fitf  ai  I 
remember  it ;  but  I  had  some  understanding ;  I  have  sometimes  thought  that  I  said  lome- 
thing  to  General  Belknap  that  night  My  entire  recollection  is  indistinct  about  the  matter 
except  her  relation  of  her  sister's  dying  request  made  an  impression  on  me  more  than  tnf 
other  part  of  the  conversation.  As  I  said  before,  I  have  sometimes  thought  I  said  some- 
thing to  General  Belknap  about  it,  but  I  am  not  at  all  certain.  Ai  all  svssis,  /  had  torn 
understanding  that  night  or  »ub$equentlif  b^ore  the  next  money  came  due — and  lionet  remem- 
ber of  any  subsequently — by  which  I  sent  the  money  to  General  Belknap. 

So  that  he  had  some  understanding  with  General  Briknap. 

Mr.  Carpenteb.  Ko;  he  says  he  could  not  say  he  had  had  with  Bel- 
knap. 

Mr.  Manager  Jenks.  '^At  all  events jl  had  some  understanding  M 
night  or  subsequently.^ 

Mr.  Oabpenxeb.  Either  with  him  or  Mrs.  Bower. 

Mr.  Manager  Jenks.  He  says : 

1  have  sometimes  thouffht  I  said  something  to  General  Belknap  about  it,  but  lam  not  at  all 
certain.  At  all  enents,  I  had  some  understanding  that  night  or  subsequently  btfere  the  nezt  mo»f 
came  due,  and  I  do  not  remember  of  any  subsequently » 

That  is  the  testimony  according  to  the  way  I  read  it  and  the  way  I 
understand  it,  so  that  he  had  an  understanding  with  General  BelknaPf 
but  whether  it  was  that  night  or  subsequently  he  does  not  know,  hot 
he  thinks  he  had  no  conversation  with  him  subsequently ;  so  that  he 
proves  affirmatively  that  there  was  an  understanding.  But  we  need  not 
prove  aflBrmatively  that  there  was  any  understanding.  The  best  reeoUee- 
tion  of  the  witness  is  that  he  had  either  that  night  or  subsequently,  hot 
when  they  thus  act  both  alike  in  the  same  transaction,  is  it  not  enoagb 
to  infer  an  understanding t    One  sends  money 

Mr.  Gabpenteb.  Will  the  counsel  allow  me  to  correct  him  oo  that 
that  point  t  Mr.  Marsh  says  that  he  had  sometimes  thought  be  bad, 
and  he  had  sometimes  thought  he  had  not.    I  asked  him  whether  he 
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could  draw  an  average  between  these  two  thiugs,  and  he  said  no :  the 
more  he  thought  of  it  the  less  he  knew  of  it.  I  then  asked  him  if  the 
Senate  conld  get  any  impression  £rom  him,  and  he  said  not. 

Mr.  Manager  Jenks.'!  have  read  jast  what  the  witness  stated,  and  if 
it  does  not  mean  that  to  yoa,  do  not  accept  it  as  snch,  bat  read  it  for 
yourselves  and  not  by  the  interpolation  of  something  else  that  trans- 
pired afterward  between  the  connsel  and  the  witness,  because  I  am  not 
fully  cognizant  of  everything  that  has  transpired  between  the  counsel 
and  witness;  bat  what  the  witness  says  here  in  print  I  shall  accept  as 
true  nntil  we  find  something  to  the  contrary. 

Then,  Senators,  it  seons  to  me  that  every  element  constituting  the 
crime  of  bribery  has  been  fully  established.  This  man,  the  defei^ant, 
was  an  officer  of  the  United  States.  He  took  undue  reward.  He  took 
that  reward  knowing  it  was  inteaded  to  influence  his  official  action.  As 
a  foot,  it  did  influence  his  official  action,  becaase,  independently  of  this, 
his  official  action  was  consistent,  straight,  and  apright.  After  this  his 
official  conduct  was  not  trathfiil,  was  not  straight,  was  not  npright. 
He  covered  tMs  aot  all  the  time  with  some  veil  of  concealment  indicat- 
ing a  concionsness  in  his  own  soul  that  crime  was  lurking  under  it. 
And  from  tiiis  we  assert  that  the  money  was  intended  to  inflaenee  his 
official  action,  and  that  it  did  actually  have  the  effect  it  was  intended  to 
have. 

Then  this  man,  if  this  be  true,  under  the  definition  of  the  common 
law  as  amended  by  the  OonsUtntion  of-  the  United  States  and  as  incor- 
porated into  oar  statutes,  has  been  goilty  of  the  crime  of  bribery ;  and 
if  be  be  so  gail^  it  is  your  duty  to  convict  him  of  that  crime.  It 
may  be  a  disagreeaUe  duty ;  it  has  been  a  disagreeable  duty  to  me  to 
charge  this  man  with  it ;  it  has  been  a  disagreeable  duty  to  call  atten- 
tion to  the  fabrications  of  falsehood  with  which  he  screened  this  crime ; 
but  the  daty  must  be  assamed  and  must  be  done.  We  have  agreed  to 
perform  oar  part  to  oar  country ;  and  purity  in  onr  coandls,  the  perpe- 
tuity in  oar  institutions,  the  glory  of  our  coantry  depend  upon  the  man- 
hood with  which  oar  officers  maintain  official  parity  and  free  our  coantry 
from  corrnption  and  crime.  This  man  should  have  known  that  nothing 
but  goodness  and  greatness  could  ever  carry  him  safely  through  official 
life.    As  Schiller  says : 

But  two  virtaes  exist ;  would  tbey  wore  ever  united. 
Erer  the  ^ood  with  the  great,  ever  the  great  with  the  good. 

If  his  goodness  had  continued  as  it  was  originally  impressed  upon 
him  and  as  his  good  character  established,  he  would  not  now  be  here; 
but  that  an  officer  of  the  United  States  can  take  thirteen  consecutive 
payments  of  money  from  the  soldiers  of  the  United  States,  or  from  a 
sutler,  an  officer  under  his  own  chargCi  and  be  vindicated  before  the 
Senate  of  the  United  States,  would  be  such  a  stain  as  would  certainly 
greatly  derogate  from  our  national  greatness  and  our  national  glory. 
We  ask  you,  then,  simply  to  do  your  duty  to  your  country,  and  if  this 
man  be  gnilty,  find  him  so. 

Mr.  Black.  Mr.  President  and  Senators 

Mr.  Edmunds.  I  suggest  that  the  Senate  take  a  recess  in  the  trial  for 
ten  minutes. 

Mr.  Anthony  and  others.  Fifteen  miautes. 

Mr.  ED3iUNDS.  Fifteen  minutes  is  suggested.    I  make  the  motion  in 

that  form. 

The  motion  was  agreed  to,  and  the  Senate  took  a  recess  for  fifteen 
minutes;  at  the  end  of  which  time  the  Senate  was  again  called  to  order. 
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Tbe  Senate  resumed  its  session  for  the  trial  of  the  impeachment  of 
William  W.  Belknap.  • 

The  President i^ro  tempore.  Are  the  counsel  for  the  respondent  readj 
to  proceed? 

Mr.  Oarpenter.  Mr.  President,  I  should  like  to  make  an  inquiry 
whether  the  impeachment  trial  can  proceed  in  the  absence  of  a  qaonim 
of  the  Senate! 

The  President  pro  tempore.  It  cannot. 

Mr.  Carpenter.  There  has  not  been  a  quorum  here  a  i^ood  part  of 
to-day. 

The  President  pro  tempore.  The  Chair  has  directed  the  Sergeant-at- 
Arms  to  notify  the  absentees  to  be  present 

Mr.  Cooebsll.  Has  the  roll  been  called  f  ^ 

The  President  pro  tempore.  It  has  not  been  called. 

Mr.  Stevenson.  I  move  that  the  roll  be  called  in  order  to  ascertain 
whether  there  is  a  quorum. 

!&fr.  Edmunds.  I  ask  the  Chair  if  a  quomm  is  present. 

The  Prbsidbnt  pro  tempore.  The  Chair  understands  that  theare  is  not 
a  quomm  present.    The  Secretary  will  call  the  roll. 

The  Chief  Clerk  called  the  roll,  and  forty-three  Senators  answered  to 
their  names. 

The  President  pro  tempore.  A  quorum  is  present.  The  counsel  will 
proceed. 

Mr.  Black.  Mr.  President  and  Senators,  it  is  my  duty  to  state  tlie 
points  of  the  case  rather  than  to  make  an  argument  upon  them.  I  shall 
do  this  as  briefly  as  I  can,  and  at  the  same  time  wit^  i>erfect  candor  and 
fairness,  without  exaggerating  the  merits  of  the  defense  or  detracting 
aught  from  the  force  of  the  evidence  which  the  Honse  of  Representa- 
tives has  produced.  I  do  not  wish  you  to  nnderstiand  that  I  am  indif- 
ferent about  the  result  of  the  cause,  for  I  acknowledge  that  I  feel  a  deep 
interest  in  the  fate  of  General  Belknap ;  not,  I  trust,  altogether  becanse 
I  am  his  counsel,  but  for  reasons  which  ought  to  operate  upon  the  mind 
of  all  men,  including  you,  his  judges.  Since  the  evidence  is  given,  yon 
know  as  well  as  I  know  that  he  is  a  gentleman  of  marked  ability  and  of 
stainless  honor,  whose  whole  life  has  been  characterized  by  singular 
purity  of  conduct  and  by  steadfast  fidelity  to  all  his  duties,  public  and 
private.  I  do  most  devoutly  believe  that  he  is  the  victim  of  a  calumni- 
ous accusation,  founded  upon  nothing  except  certain  unfortunate  cir- 
cumstances for  which  he  is  not  responsible — not  responsible  at  all  events 
in  any  way  which  implies  guilt  or  dishonor  on  his  part. 

Nothing  can  extort  from  me  an  expression  which  will  derogate  from 
the  reverence  and  respect  which  all  are  bound  to  feel  for  the  American 
Senate }  but  if  you  convict  this  man  upon  the  evidence  here  adduced,  I 
shall  go  to  my  grave  with  the  conviction  resting  upon  my  mind,  silent 
and  unexpressed  though  it  be,  that  the  most  august  tribunal  in  the 
woild,  acting  upon  the  purest  motive  and  exercising  the  highest  wisdom, 
has  been  misled  by  some  inscrutable  means  to  pronounce  the  most  un- 
righteous sentence  that  ever  stained  a  record  or  scandalized  the  admin- 
istration of  the  law.  That  is  nothing  to  you ;  but  it  would  be  a  greaj 
misfortune  to  me  and  to  many  others  in  like  situation.  The  comfort  and 
happiness  of  every  citizen  depend  in  a  very  large  measure  upon  the  con- 
fidence he  feels  in  the  institutions  of  his  country  that  they  will  protect 
him  in  his  life,  his  liberty,  his  property,  his  reputation.  If  we  cannot 
get  justice  here,  where  in  all  this  earth  shall  we  look  for  itt  I  cannot 
conceive  of  anything  which  would  be  more  discouraging  to  the  frienda 
of  liberty  regulated  by  law  than  such  a  judgment  as  the  managers  ask 
you  to  pronounce  in  this  case. 
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Another  thing  distarbs  me  somewhat :  that  is  the  extreme  harshness 
of  the  managers.  They  could  not  restrain  themselves  even  when  they 
were  drawing  np  the  articles  of  impeachment.  Instead  of  following  the 
severe  simplicity  of  the  law  in  the  statement  of  their  accnsationi  they 
resort  to  Uopes  and  figures  of  speech  and  adjectives  and  epithets  to 
express  their  abhorrence  of  the  accased.  They  say  tiiat  ^^  well  knowing 
these  facts  " — certain  things  which  they  have  averred — ^^  and  basely  pros- 
tituting his  high  office  to  his  lust  for  private  gain.''  he  did  thus  and  so. 
That  is  a  kind  of  objurgatory  rhetoric  which  ought  to  find  no  place  in 
any  legal  document.  They  have  pretermitted  no  opportunity  to  denounce 
him.  They  have  scoffed  at  our  defense  as  we  put  it  in,  and  even  at  the 
evidence  of  character  which  we  introduced.  They  bespatter  my  client 
with  conthiued  abuse,  ^^  here  a  little  and  there  a  little,  line  upon  line, 
and  precept  upon  precept,"  until  ^<  it  shall  be  a  vexation  only  to  under- 
stand the  report"  This  I  think  is  eminently  true  of  the  very  distin- 
guished manager  from  Ohio,  [Mr.  McMahon,]  who  <<  sat  in  the  seat  of  the 
^^omful,"  at  the  head  of  the  board,  while  the  evidence  was  under  exami- 
nation, and  to  my  special  friend  who  just  now  enters  the  Senate  [Mr. 
Jenks]  I  know  not  what  to  say.  I  thought  his  blood  and  judgment  were 
too  well  commingled  to  indulge  in  that  style  of  address  before  this  body. 
He,  too,  affects  to  look  down  upon  General  Belknap  with  lofty  contempt, 
and  speaks  of  him  as  a  ^^  poor  corrupted  creature."  The  face  of  justice 
may  sometimes  be  darkened  by  a  frown;  it  is  mere  spite  that  disfigures 
its  countenance  with  a  sneer. 

But  to  the  law  and  to  the  testimony.  The  question  of  jurisdiction 
stands  out  and  meets  you  wherever  you  turn.  The  manager  from  Mas- 
sachusetts, [Mr.  Hoar,]  at  a  time  when  this  point  was  under  special  dis- 
cussion, admitted  that  the  fact  upon  which  the  jurisdiction  rests  must 
be  affirmed  by  every  Senator  who  votes  for  a  final  conviction.  Not  only 
is  that  true,  but  it  survives  even  a  judgment  of  conviction,  because  it 
may  at  any  time  afterward  be  collaterally  drawn  into  question  by 
another  and  a  different  tribunal,  even  the  lowest  in  the  country.  For 
certain  reasons  which  have  been  given  already,  and  which  I  do  not  pro- 
pose to  repeat  just  now,  we  regarded  a  vote  upon  that  subject  in  our 
favor  by  more  than  one-third  of  the  Senate  as  an  acquittal.  If  it  be  not 
so  settled  then  it  is  an  open  question,  and  as  such  it  has  yet  to  be  met 
and  determined  according  to  the  conscientious  convictions  of  every  indi- 
vidual member.  This  gives  us  a  right  to  remind  you  of  the  ground 
upon  which  we  deny  the  jurisdiction. 

In  the  first  place,  it  is  against  the  letter  of  the  Constitution  and  alto- 
gether beyond  tfie  purpose  and  object  for  which  the  power  was  bestowed 
upon  the  House  of  Representatives.  That  object  manifestly  was  to  re- 
lieve the  country  from  the  danger  of  gross  misgovemment  by  the  re- 
moval and  disqualification  of  the  President,  the  Vice-President,  and  the 
incumbents  of  civil  offices  who  might  be  found  betraying  thtir  trusts 
by  the  commission  of  high  crimes  and  misdemeanors.  A  great  deal  of 
skill  in  dialectics  has  b^n  bestowed  upon  the  discussion  of  the  subject, 
but  no  man  has  been  ingenious  enough  to  answer  the  great  and  perti- 
nent question,  how  can  a  man  be  removed  from  an  office  which  he  does 
not  hold  f  It  is  no  answer  to  say  that  in  this  case  you  do  not  intend  to 
remove  him.  The  language  is  ^^  removal  and  disqualification."  That  is 
the  only  judgment  that  you  can  pronounce.  The  two  are  inseperably 
together.  What  the  Constitution  has  joined  together  let  no  man  put 
asunder. 

Nor,  is  it  an  answer  to  say  that  a  man  who  has  been  guilty  of  a  crime 
ought  to  be  disqualified  (though  he  cannot  be  removed)  in  order  that  the 
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hands  of  the  people,  or  the  appointiog  power,  m^  be  so  tied  ap  that  he 
shall  never  hold  the  power  which  he  has  shown  himself  cajole  of  abas- 
ing. I  do  not  deny  that  this  is  plaasiUe,  bat  tiien  it  defeats  its  pmpose 
by  {noving  too  maoh.  By  purity  of  reasoning  yon  may  show  that  every 
mim  who  has  ever  been  guilty  of  any  offense  whioh  unfits  htm  for  an  office 
ought  to  be  brought  here  and  by  impeachment  rendered  unqualified  to 
hold  an  ofifioe  hereafter.  At  all  events  it  is  an  effort  to  doevil  that  good 
may  come.    That  is  tike  best  that  can  be  said  of  it. 

There  is  no  authority  for  this  view.  You  find  no  trace  of  it  in  the  speedies 
and  writings  of  the  frainers,  and  none  in  the  State  conventicms  whtte  the 
Constitution  was  discussed  and  scrutinized  before  it  was  adopted.  Theie 
is  no  contemporaneous  exposition  of  the  Oonstitution  eactantthatcoante* 
nances  the  view  to  whidi  weareopposed.  No  commentator  upon  the  Con- 
stitution, unless  you  take  a  strained  construction  of  a  parathentioal  ex- 
pression made  by  Mr.  Bawle,  has  given  an  opinion  in  that  way.  On  the 
contrary,  the  ablest  and  the  greatest  among  them  has  come  to  a  conclimoi 
directly  opposite,  and  has  reasoned  it  out  in  a  way  that  makes  it,  to  me, 
at  least,  and  I  think  to  most  other  persons,  irresistiUe.  We  have  no  jiidi& 
ial  authorities  to  produce  on  the  sulijeot,  because  it  has  never  come  directly 
and  it  never  has  by  any  accident  come  collaterally,  before  the  courts 
Any  person  who  will  read  the  book  of  Mr.  Story  will  be  satisfied  when 
they  recollect  the  position  he  occepied  upon  the  bench  of  the  Supreme 
Oourt  of  the  United  States,  that  if  the  question  had  ever  risen  there  the 
decision  of  the  court  would  have  accorded  with  the  opini<His  which  he 
expressed.  Moreover,  the  assumption  of  the  power  now  is  directlj  in 
conflict  with  the  whole  practice  of  this  Government  from  the  time  of  its 
origin  down  to  the  present  day,  and  in  the  very  teeth  of  all  the  prece- 
dents set  by  the  different  States  which  have  similar  provisions  in  their 
constitutions.  Beside,  the  power  to  impeach  in  a  case  like  this,  if  it  be 
given  at  idl,  is  given  in  woi^s  so  obscure  that  two  impartial  minds  of 
equal  ability  may  give  the  whole  of  their  fiacuUtiea  to  the  consideratioD 
of  it  and  yet  come  to  a  directly  opposite  conclusion.  That  surely  proves 
that  the  point  is  at  least  a  doubtful  one.  Who  is  entitied  to  the  beneflt 
of  that  doubt  here  1  I  do  not  say  now,  whatev^  I  may  have  thought 
once,  that  the  tenth  amendment  and  the  principle  embodied  in  the  res- 
olutions of  1796  apply  to  the  subject. 

Impeachment  of  a  public  officer  is  among  the  granted  powers,  and  it 
was  bestowed  for  wise  and  necessary  purposes.  Therefore,  I  admit  that 
it  ought  to  be  preserved  in  its  whole  constitutional  vigor.  But  when  aqaes- 
tionismade  about  the  extent  of  the  power ;  when  the  inquiry  is  whether  it 
applies  to  a  particular  case,  that  coustiruction  which  conflnes  it  within  the 
narrowest  limit  is  the  true  and  the  wise  one,  because  it  is  what  Hamilton 
calls  an  awful  power,  often  grossly  abused  in  past  times,  and  in  high  * 
party  times  almost  sure  to  be  perverted  to  unjust  and  evil  purposes. 

I  claim  only  that  each  Senator  shall  act  upon  his  honest  convictions. 
When  the  question  is  again  propounded  whether  you  have  jurisdictioo, 
as  it  will  be  when  the  vote  is  taJten  on  final  sentence,  we  ask  that  every 
individual  be  true  to  himself,  and  so  he  cannot  be  false  to  any  man.  Let 
him  answer  according  to  the  sincere  belief  which  he  then  entertains. 
If  any  one  who  voted  in  our  favor  before  shall  have  changed  his  mind,  on 
subsequent  reflection  he  will  be  against  us,  of  course,  and  ought  to  be- 
I  mean  on  this  point  of  the  case.  If  a  change  has  taken  place  in  the 
other  direction,  that  is,  if  one  who  voted  in  favor  of  jurisdiction  has  since 
come  to  an  opposite  conclusion^  we  exx>eot  him  also  to  be  faithful,  which 
he  certainly  cannot  be  without  firmly  refusing  to  exercise  a  power  that 
in  bis  own  opinion  does  not  legally  belong  to  him.    I  hope  it  is  no  un- 
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reasonable  demand  we  are  making  when  we  merely  aek  that  each  indi- 
vidual shall  Tote  on  this  qoeation  honestly  and  truly  for  us  or  against 
na,  as  his  conviction  impels  him. 

This  is  the  most  important  question  that  is  or  can  be  raised  in  the 
case ;  not  to  the  party  accused,  but  to  you  and  to  the  general  interests 
of  public  jastioe.  No  court  can  do  any  act  so  criminal  or  so  mischievons 
as  that  of  osurping  authority  in  a  criminal  cause  which  the  law  has  not 
given.  It  depends  upon  the  jurisdiction  whether  the  proceeding  is  a 
trial  or  a  conspiracy.  In  a  capital  case  the  execution  of  a  sentence  pro- 
nounced by  a  court  without  jurisdiction  is  a  felonious  murder.  There 
can  be  no  doubt  about  Uiis ;  that  where  a  judge  without  jurisdiction  and 
without  autiu^ty  orders  a  man  to  be  hanged,  he  is  guilty  of  mnrder 
jnst  as  much  as  if  he  went  to  the  prisoner's  cell  with  a  rope  in  his  pocket 
and  strangled  him  with  his  own  hands.  Such  was  the  uncontradicted 
opinion  of  Sir  James  Mackintosh  on  the  Jamaica  conrts-martial.  Long 
before  that  Governor  Wall  was  tried  at  the  Old  Bailey  and  hanged  at 
l^bnm  for  causing  a  man  to  be  whipped  to  death  under  a  sentence  which 
the  court  that  tried  him  had  no  jurisdiction  to  pronounce. 

But  our  flrien<ls  on  the  other  side,  and  especially  the  gentleman  from 
Wiflocmsin,  [Mr.  Lynde,]  insist  upon  it  that  every  mem^r  of  this  body 
shall  give  up  his  conscience  and  vote  in  flavor  of  exercising  the  jurisdic- 
tion, whether  he  believes  it  right  or  not,  because  a  minority  have  already 
expressed  that  opinion.  This  is  contrary  to  all  the  analogies  of  the  law 
as  much  as  it  is  against  all  reason.  I  have  a  case  in  my  mind,  and  I 
mention  it  because  it  is  a  simple  illustration  of  the  principle  I  contend 
for.  A  bill  in  equity  was  filed  before  a  court  of  chancery  consisting  of 
five  judges.  The  allegation,  upon  which  jurisdiction  was  founded,  was 
that  the  plaintiif  and  the  defendant  were  partners.  It  was  objected  that 
they  were  not  partners.  Three  members  of  the  court,  two  dissenting, 
held  that  the  objection  to  the  jurisdiction  was  not  well  founded,  and 
ordered  the  hearing  to  proceed.  An  account  was  taken,  and  the  cause 
came  up  for  final  decree,  when  the  whole  subject  was  re- argued  and  then 
the  judges  unanimously  were  of  opinion  that  the  parties  were  not  in  any 
relation  which  gave  to  one  of  them  a  right  to  come  into  a  court  of  equity 
against  the  other.  They  dismissed  the  bill  and  remitted  the  plaintiff  to 
his  action  at  law.  Suppose  a  military  commismon  consisting  of  nine 
offic««  or^mized  to  convict  a  citizen  and  kill  him  for  some  political 
offense.  Four  of  them  at  the  start  declare  their  belief  that  they  have 
no  jurisdiction.  Tive  hold  othwwise,  and  the  pretended  trial  goes  on. 
When  the  question  comes  upon  final  conviction,  shall  these  four  men  be 
compelled  by  the  other  five  to  join  the  conspiracy  against  the  life  of  the 
prisoner  and  command  him  to  be  murdered  t  May  they  not  give  their 
consciences  fair  play  and  vote  as  they  think  t  If  a  court  which  has  no 
jurisdiction  declares  that  it  has  jurisdiction,  its  decision  is  not  only 
erroneoius  but  void,  and  nobody  is  bound  by  it — not  even  the  parties — 
much  leas  the  dissenting  judges. 

There  are  two  allegations  comprehended  in  this  accusation.  One  is 
that  the  accused  party  is  liable  to  be  impeached ;  in  other  words,  that 
the  civic  or  political  status  which  he  occupies  is  such  as  to  bring  him 
within  the  range  of  the  impeaching  power  as  defined  in  the  Oonstitu- 
tion.  The  other  is  that  he  has  be^  guilty  of  crimes  and  misdemeanors. 
Both  of  these  are  fiacts  which  must  be  affirmatively  proved^  unless  they 
are  admitted;  that  is  to  say,  tiiey  must  be  established  either  by  the 
pleadings  or  the  evidence.  The  whole  btirden  of  the  proof  lies,  with  its 
full  weight,  upon  the  accusing  party.  The  failure  to  prove  one  of  them 
is  as  fatal  to  the  impeachment  as  a  failure  to  prove  the  other ;  and  when 
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any  Senator  shall  vote  finally  for  conviction,  he  declares  upon  his  oath 
and  solemn  affirmation  that  both  of  them  are  trae.  If  be  finds  that  one 
is  false,  he  is  bound  to  vote  against  conviction  as  mach  as  if  he  foaod 
the  other  to  be  false,  because  the  two  must  be  taken  together;  both 
must  co-exist  as  facts  ascertained,|or  else  there  can  be  no  legal  oonvic- 
tien. 

If  one-half  of  this  Senate  shall  be  of  opinion  that  the  statos  of  the 
party  is  not  such  as  to  bring  him  within  the  range  of  the  power  of  im- 
peachment, and  the  other  half  shall  be  of  opinion  that,  althoagh  he  is 
impeachable,  yet  the  facts  proved  against  him  do  not  show  that  he  is 
gnUty  of  the  misdemeanor  he  is  charged  with,  then  how  will  it  be! 
Certainly  no  man  in  the  whole  Senate  can  vote  against  him ;  all  of  ihem 
must  vote,  one-half  of  them  upon  one  part  of  the  case  and  the  other  half 
upon  the  other,  against  any  final  jndgment  which  affirms  both  to  be 
true. 

If  this  question  had  arisen  in  a  slightly  different  form,  there  never 
would  have  been  any  doubt  or  any  discussion  about  it.*  Suppose  a  con- 
tractor for  supplies  to  the  Army  or  Navy  were  impeached  for  some  crime 
or  misdemeanor.  He  denies  that  he  is  or  ever  was  a  civil  officer,  or  that 
he  is  in  any  condition  which  subjects  him  to  the  power  of  the  Hoase  of 
Bepresentatives  or  the  judicial  authority  of  the  Senate.  Tbey  under- 
take to  prove  it  by  showing  that  he  is  a  contractor.  More  than  one- 
third  of  this  body  are  of  opinion,  after  deliberating  upon  the  sabject, 
that  that  is  not  sufficient  evidence  to  establish  the  first  part  of  the  case. 
An  acquittal  would  most  certainly  follow. 

The  analogy  is  perfect  between  that  case  and  this,  for  here  the  attempt 
is  to  prove  the  impeachable  status  of  the  party  by  evidence  Ihat  be  was 
at  one  time  in  his  life  Secretary  of  War,  and  that  in  the  opinion  of  one- 
third  is  as  insufficient  as  the  evidence  in  the  case  supposed,  that  he  had 
merely  a  contract  with  the  Oovemment.  Suppose  another  case  which 
might  perhaps  be  a  real  one :  an  officer  of  the  Army  employed  at  the 
head  of  a  bureau  is  impeached  for  making  a  gift  to  the  wife  of  the  Presi- 
dent; the  evidence  proving  nothing  more  than  this  would  fail  on  both 
points,  for  a  military  officer  is  not  impeachable,  and  a  mere  gift  to  the 
wife  of  his  superior  is  not  a  crime  or  misdemeanor. 

To  make  our  proposition  still  clearer,  take  a  case  in  which  the  ques- 
tion is  one  of  territorial  jurisdiction — where  the  asserted  jarisdiotion 
rests  not,  as  it  does  here,  upon  the  status  of  the  party,  but  upon  the 
locus  in  qiio  of  the  crime.  A  man,  for  instance,  is  indicted  in  a  Federal 
court  for  murder  alleged  in  the  indictment  to  have  been  committed  upon 
the  high  seas,  and  therefore  within  the  jurisdiction  of  the  Federal  courts. 
The  answer  to  that  is  that  the  ofiense,  by  whomsoever  committed,  was 
not  done  upon  the  high  seas,  but  on  Long  Island  within  the  body  of 
Kings  County,  and  nobody  but  God  Almighty  and  the  State  of  New 
York  can  enter  into  judgment  with  him  alK)ut  it.  Is  not  that,  like  the 
charge  of  murder  contained  in  the  same  indictment,  an  issuable  and 
triable  fact  ?  And  if  it  be  proved  that  the  offense  was  not  committed 
within  the  jurisdiction,  c6uld  the  jury  permit  themselves  to  find  the 
defendant  guilty  in  manner  and  form  as  he  stands  indicted  t  Wonld 
not  any  judge  in  Christendom  instruct  the  jury  that  a  verdict  of  gailty 
without  clear  and  satisfactory  proof  oT  juriscliction  \^as  a  false  verdict  t 

My  learned  brother  from  Wisconsin  says  he  has  never  seen  a  case  in 
which  the  question  of  jurisdiction  was  not  determined  as  a  preliminary 
before  any  judgment  was  proilounced  upon  the  question  of  guilt.  He 
would  not  make  a  good  Bourbon,  for  while  he  undoubtedly  learns  a  good 
deal,  he  does  also  forget  some  things.    If  he  taxes  his  memory  he  will 
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be  able  to  recollect  that  he  never  saw  a  crimiDal  case  iu  his  life  in  which 
the  question  of  jurisdiction  and  the  gnilt  of  the  party  were  not  submit- 
ted at  the  same  time.  Bat  he  has  read  and  reasoned  himself  into  the 
belief  that  Senators  who  know  that  this  conrt  have  no  jurisdiction  are 
^et  bound  to  assert  that  they  have,  and  to  exercise  it  beciduse  others  are 
of  opinion  that  that  would  be  right.  When  a  gentleman  brings  a  great 
number  of  books  and  piles  them  up  on  the  table  with  pages  marked  and 
dog-eared  to  prove  such  a  proposition,  and  does  actually  satisfy  himself 
of  it,  we  are  tempted  to  tell  him  what  somebody  said  to  Saint  Paul : 
'^Much  learning  hath  made  thee  mad.'' 

He  will  not  be  offended  at  this;  for  I  do  not  compare  him  to  Paul  ex- 
cept for  the  vast  amount  of  his  learning  and  the  unsettled  condition  of 
his  opinions,  supposed  to  result  from  that  cause.  In  no  other  respect 
does  ue  bear  the  slightest  resemblance  to  the  great  apostle  of  the  Gen- 
tiles. 

Mr.  Thubman.  Mr.  President,  I  wish  to  submit  a  question  to  the  coun- 
sel, but  I  do  not  ask  the  counsel  on  the  floor  to  answer  it  unless  he 
chooses.    He  may  leave  it  to  his  colleague  if  he  prefers. 

The  Pbesident  j^o  tempore.  The  question  will  be  read. 

The  Chief  Clerk  read  as  follows : 

If  it  reg[uires  two-thirds  of  the  Senators  present  to  overrule  the  re- 
spondent's plea  to  the  jurisdiction,  does  it  not  follow  that  two-thirds  are 
necessary  to  overrule  any  objections  to  testimony  made  by  the  respond- 
ent or  to  sustain  an  objection  to  testimony  made  by  the  managers  f 

Mr.  Black.  No  ;  cleai'ly  not.  I  admit  that  is  a  very  fair  attempt  at 
the  reducHo  ad  absurdum  of  our  proposition,  but  it  does  not  succeed. 
What  I  say  is  that  two-thirds  are  required  to  establish  any  fact  which 
is  an  essential  element  in  the  conviction.  Every  other  fact  may  be  es- 
tablished and  every  other  order  may  be  made  by  a  bare  majority.  I  do 
not  say  that,  because  this  is  a  court  of  impeachment  and  two-thirds  of 
the  Senate  are  required  to  concur  in  a  fin^  conviction,  therefore  every 
time  an  adjournment  is  moved  it  cannot  succeed  without  a  majority  of 
two-thirds. 

Now  let  me  put  a  question.  If  there  are  two  facts  charged  against  us 
hpere,  each  of  them  equally  a  necessary  part  of  the  conviction,  one  that 
he  is  an  impeachable  person  and  one  that  he  is  guilty  of  an  impeachable 
oftense,  and  it  requires  two  thirds  to  establish  one,  does  it  not  follow  that 
two-thirds  must  concur  to  establish  the  other  t  upon  what  principle  are 
you  to  make  a  distinction  between  them  t  Let  us  draw  our  inferences 
in  the  other  direction. 

Now,  Senators,  I  come  to  a  part  of  the  case  upon  which  there  is  no 
committal.  Every  member  of  this  Senate  has  listened  with  profound 
attention  to  the  evidence,  and  with  a  firm  and  resolute  determination,  I 
am  sure,  to  do  that  which  is  right.  That  other  question  to  this  defend- 
ant is  infinitely  more  important  than  anything  we  have  yet  discussed. 
Has  he  committed  the  acts  which  are  charged  against  him  as  crimes  and 
misdemeanors  ? 

I  say  that  he  is  not  guilty,  and  that  you  cannot  convict  him  without 
violating  all  those  rules  of  evidence  which  the  experience  of  mankind 
has  shown  to  be  absolutely  necessary  to  the  investigation  of  truth,  all 
those  principles  of  law  which  were  given  to  us  for  our  protection  in  prop- 
erty life  liberty,  and  reputation,  and  without  which  we  have  no  safety, 
and  all  tLose  rules- of  common  morality  which  find  their  home  in  every 

honest  heart  ,      xu  i.  •    •     i  • 

In  the  first  place  remember  that  every  man  in  every  cnminal  case  is 
presumed  to  be  innocent  until  he  is  clearly  proved  to  be  guilty.    That  is 
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true  of  all  men,  do  matter  whether  they  have  a  bad  character  or  no  char- 
acter at  all.  The  party  accused  may  have  spent  the  half  of  his  life  m 
the  penitentiary;  his  associations  may  have  been  evil  from  his  birth; 
he  may  have  been  convicted  a  thousand  times  before  for  kindred 
offenses ;  yet,  when  he  is  accused  of  any  specific  offense,  it  mast  be 
proved  by  incontestable  evidenee  which  leayes  no  reasonable  doubt  npon 
the  mind  of  his  judges  that  he  is  guilty  ofthat  very  offense  with  which 
he  is  charged  before  them.  It  is  impossible  to  say  precisely  what  amoant 
of  evidence  in  any  particular  case  shall  be  required.  The  only  role  laid 
down  in  the.books  is  this :  that  it  must  be  of  such  convincing  power  that 
his  judges  would  be  willing  to  risk  their  own  most  important  interests 
upon  the  truth  of  the  accusation.  If  it  falls  short  of  that,  and  he  is 
nevertheless  convicted,  the  judges  themselves  are  the  criminals.  I  say 
that  applies  to  every  case ;  but  we  most  assuredly  have  increased  the 
strength  of  this  presumption,  and  consequently  the  force  of  the  evidence 
necessary  to  repel  it,  a  hundred  thousand  fold,  when  we  prove  sach  a 
character  for  General  Belknap  as  that  which  he  has  been  shown  to  have 
enjoyed.  No  man  ever  brought  into  a  court  of  justice  a  character  higher 
than  he  has.  No  man  charged  with  a  criminal  offense  ever  came  Wott 
his  judges  with  a  list  of  compurgators  like  this.  It  is  some  compensa- 
tion to  him  for  all  that  he  has  endured  to  have  such  an  indorsement  as 
that  which  was  given  him  by  Judge  Miller,  by  Governor  Lowe,  by  Mr. 
Allison  and  Mr.  Wright.  Armed  with  that,  he  can  look  boldly  in  the 
face  of  all  detaraction,  from  the  fi*own  of  a  nation  down  to  the  scandal  of 
the  street-corners.    It  makes  him  proof  against  all  that  men  can  otter— 

From  the  loud  roar  of  foamiDg  calnmny 
To  the  base  whisper  of  the  paltry  few. 

It  is  a  rule,  a  well-known  rule  of  law,  or  a  rule  rather  of  logic  which 
the  law  of  every  country  in  the  world  has  adopted,  that  nemo  repentifuU 
turpissimus.  "So  man  was  ever  suddenly  changed  from  a  good  man  into 
an  excessively  wicked  one.  The  road  that  leads  downward  is  sometimes 
steep,  and  it  gets  steeper  and  steeper  the  farther  you  go,  but  it  is  not 
perpendicular^  The  law  does  not  recognize  the  possibmty  of  a  man 
who  has  maintained  a  high  moral  character  until  he  has  passed  the 
meridian  of  life  taking  one  sudden  plunge  down  to  the  bottomless  pit 
of  infamy.  It  is  not  a  thing  to  be  believed  that  General  Belkns^) 
would  all  at  once  transform  himself  into  the  moral  monster  that  his 
enemies  represent  him  to  be.  Would  he,  the  upright  lawyer,  who  in  a 
long  practice  never  suffered  a  stain  to  rest  upon  his  professional  integ- 
rity ;  the  honest  man  of  business  who,  swept  away  by  a  general  calamity, 
became  bankrupt  yet  paid  all  his  creditors  to  the  uttermost  farthing  and 
so  went  through  even  that  furnace  without  the  smell  of  smoke  upon  his 
garments  j  the  faithful  revenue-officer  who,  resisting  the  temptations 
under  which  others  were  falling  around  him,  always  did  his  whole  dnty 
and  accounted  for  every  dollar  that  came  into  his  hands ;  the  gallant 
soldier,  fearless  as  his  sword  and  true  as  the  steel  it  was  made  of  to  the 
cause  that  he  fought  for;  the  incorruptible  statesman,  who,  gathers 
around  him  even  in  this  his  hour  of  severe  adversity  all  those  who  were 
associated  with  him  in  the  administration  of  the  most  difficult  Depart- 
ment of  the  Government  to  testify  that  he  never  on  any  occasion 
swerved  one  hair's  breadth  from  the  bright  line  of  honor  that  stretched 
out  before  him — would  he,  I  want  to  know,  all  at  once  and  suddenly  be- 
come base  enough  to 

Oontaminate  his  fingers  with  bate  bribes ! 
And  sell  the  migbtj  space  of  his  large  honors 
For  so  mach  trash  as  may  be  grasped  thus  t 
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The  accosatioD  is  incredible ;  it  is  not  trne,  it  is  false.  One  of  the 
managers  has  told  as  that  it  is  universally  believed  and  that  public  opin- 
ion all  over  the  country  condemns  him.  If  that  be  the  state  of  the  case, 
it  can  only  be  acconnted  for  by  supposing  that  this  people  are  sneering 
under  the  judicial  blindness  with  which  the  children  of  Israel  were  af- 
flicted when  Ood  sent  upon  them  a  strong  delusion  that  they  might  be- 
lieve a  lie.  Nothing  can  make  you  believe  it  without  evidence  as  plain 
as  the  sensible  and  avouch  of  your  own  eyes,  and  even  then  a  sentence 
of  condemnation  would  be  wrung  fh>m  you  by  hard  compulsion. 

But  is  there  any  decent  pretext  for  his  condemnation  to  be  found  in 
the  evidence  before  yon  t  I  boldly  affrm  that,  taking  it  all  together  and 
putting  the  worst  construction  upon  it,  it  amounts  to  nothing  but  the 
merest  trash  upon  which  a  jury  in  any  court  of  quarter  sessions  would 
pronounce  a  verdict  of  acquittal  without  leaving  the  box. 

He  is  charged  with  having  received  a  bribe  corruptly  and  in  considera- 
tion of  an  official  act  done  or  promised  to  be  done  in  violation  of  his 
public  duty.    Is  there  anything  to  prove  itt 

I  will  assume,  argummiia  ffratta^  that  a  gift  of  money  accepted  by  a 
public  officer  is  necessarily  a  bribe,  and  no  proof  beyond  his  irimple  act 
of  acceptance  is  necessary  to  qualify  it  as  corrupt.  Is  there  any  proof 
against  him  that  he  was  consciously  or  wilfully  connected  with  Marsh's 
present  to  his  family  t 

The  deceased  Mrs.  Belknap,  feeling  herself  under  strong  obligations 
to  Mrs.  Marsh,  and  in  order  to  express  her  gratitude  for  kindnesses 
which  he  had  shown  to  her  during  a  severe  spell  of  illness,  proposed  to 
Mr.  Marsh  to  become  an  applicant  for  some  office  which  she  would  assist 
him  in  getting  by  means  of  her  influence  with  her  husband.    He  de- 
clined because  it  would  require  him  to  neglect  his  business,  which  he 
could  not  afford  to  do.    She  suggested  apost-tradership,  which  he  could 
manage  without  giving  his  personal  attention.  That  was  more  attractive, 
and  he  determined,  at  her  suggestion,  that  he  would  make  an  applica- 
tion, which  he  did,  accompanied  with  recommendations.    I  am  not  in- 
structed to  deny,  and  there  is  very  fair  and  just  reasons  for  thinking  it 
is  the  fact,  though  it  is  not  proved,  that  Gtoneral  Belknap  promised  to 
Marsh  that  he  should  have  the  post-tradership  for  which  he  applied  in 
consequence  of  the  request  of  his  wife.    He  united  with  her  in  a  desire 
to  testify  in  that  way  the  gratitude  which  both  of  them  felt  to  Marsh 
for  what  he  had  done.    Accordingly  the  promise  was  made.    Some  time 
afterward  Mr.  Evans,  the  incuml^nt  of  the  place,  came  along  with  a 
conflicting  application,  backed  with  the  recommendation  of  the  officers 
at  the  fort.    He  insisted  on  being  retained  and  said  tiiat  he  would  be 
mined  if  he  was  not    Eighty,  one  hundred,  or  one  hundred  and  twenty- 
flve  thousand  dollars  of  his  money  had  been  invested  in  the  business, 
which  he  would  lose  if  he  was  suddenly  turned  out  without  any  arrange- 
ment being  made  between  him  and  his  successor,  and  he  besou^t 
Mr.  Belknap  that  he  would  not  do  so  hard  a  thing.    Belknap,  when  he 
saw  Marsh  the  next  time,  told  him  that  this  was  the  situation  of  Evans, 
and  it  woald  be  such  a  hardship  as  he  would  not  inflict  on  anybody. 
«<  Therefore,"  said  he,  ^^  unless  you  can  make  some  arrangement  with 
Evans  that  will  be  satisfactory  to  him,  I  will  not  give  you  the  ap- 
pointment.''   Mr.  Marsh  and  Mr.  Evans  got  together,  and  in  secret,  with- 
out communicating  what  their  arrangements  were  to  anybody  except  the 
attorney  who  drew  up  the  articles  of  agreement  between  them,  made  a 
contract  to  the  ^fiect  that  Marsh  was  not  to  be  in  any  proper  sense  a 
partner  in  the  business,  but  that  he  was  to  have  a  certain  fixed  portion 
of  the  profits.    Then  General  Belknap  was  told  that  Mr.  Marsh  with- 
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drew  his  own  application  and  desired  the  appoiDtmeiit  of  Mr.  Evans. 
Mr.  Belknap  on  that  recommendation,  together  with  the  recommenda- 
tion of  all  the  officers  of  the  post,  appointed  Evans,  who  continaed  to 
hold  the  place  until  he  was  removed  last  March. 

The  contract  between  Evans  and  Marsh  can  by  no  possibility  affect 
yonr  judgment  upon  the  conduct  of  Belknap,  because  it  is  as  clear  as  the 
bright  light  of  the  sun  at  noonday  that  Belknap  knew  nothing  about  it. 
But  it  is  true  that  Mr.  Marsh  sent  to  Mrs.  Belknap  during  her  life  a  cer- 
tain sum  of  money,  and  after  her  death  he  said  to  Mrs.  Bower,  her  sis- 
ter and  the  lady  who  afterward  married  General  Belknap,  ^'  This  child 
which  your  sister  has  left  behind  is  entitled  to  some  money  which  I  wish 
it  to  have."  She  said,  ^'  Send  it  to  me  and  I  will  take  care  of  it."  ''How 
shall  I  send  it  1"  ^'  If  you  send  it  to  Oeneral  Belknap  I  will  get  it."  He 
did  send  it  to  General  Belknap,  without  any  explanation,  during  the  time 
that  Mrs.  Bower  was  there,  during  the  time  she  was  absent  in  Earope, 
down  to  the  time  of  her  marriage  to  General  Belknap,  and  afterward. 
But  the  money  was  sent  without  any  kind  of  explanation  from  Marsh. 
No  explanation,  of  course,  was  received  from  Evans,  because  be  did  not 
know  the  fact,  and  it  only  remains  to  consider  whether  General  Belkuap 
was  truly  informed  about  it  by  anybody  else. 

I  concede  the  naked  facts  which  I  have  stated,  that  Belknap  receired 
money  from  Marsh,  which  he  either  handed  over  to  his  family  or  put 
into  his  own  pocket  without  knowing  why  he  was  getting  it,  are  of  them- 
selves and  standing  alone  a  cause  of  suspicion,  and  at  first  blush  the  in- 
ference is  not  an  unfair  one  that  he  knew  Marsh  intended  it  as  a  gift, 
but  it  is  abare  suspicion,  and  falls  far  short  of  the  plenary  proof  reqautd 
to  convict  in  a  criminal  case.  If  one  of  you  were  sitting  as  an  examin- 
ing magistrate  you  might  regard  this  as  being  sufiQcient  to  justify  the 
committal  of  the  party  accused,  but  it  is  not  sufiicient  for  a  verdict  of 
guUty.  We  do  not  rely,  however,  upon  the  incompleteness  of  this  evi- 
dence, for  the  suspicious  circumstance  is  overborne  by  other  facts  in  the 
case. 

Mr.  Marsh  was  carefully  enjoined  to  secrecy. 

"  In  all  your  intercourse,"  says  Mrs.  Belknap  to  him,  "  with  General 
Belknap  be  careful  that  you  say  nothing  to  him  about  presents.  He  is 
especially  scrupulous  upon  that  subject,  insomuch  that  a  man  who  merely 
hinted  at  it  upon  one  occasion  was  kicked  down  stairs.  Marsh  obeyed 
that  injunction^  and  took  good  care  never  to  say  anything  to  Belkuap 
about  his  reasons  for  sending  that  money. 

His  conduct  before  the  Oommittee  on  War  Expenditures  is  to  me 
a  strong  proof  that  the  nature  of  the  transaction  with  Marsh  was  then 
for  the  first  time  unfolded  to  his  mind.  His  behavior  to  Bobinson,  the 
cashiered  ofiftcer  who  attempted  in  vain  to  black-mail  him,  is  another 
proof  that  he  was  wholly  unconscious  of  any  ground  for  finding  fault 
with  him  about  that  business.  Take  these  facts  and  consider  them  to- 
gether with  his  high  character,  and  you  are  bound  to  presume  that  this 
money  was  received  by  him  in  consequence  of  some  explanation  furnished 
to  him  by  his  family  which  made  all  his  acts  consistent  with  his  own 
sense  of  official  propriety.  And  this  concession  you  owe  to  him  in  an 
especial  manner  when  you  consider  that  besides  himself  there  is  only  one 
human  being  who  could  testify  upon  the  subject,  and  her  mouth  is  closed 
by  her  marriage  with  him. 

TSovr^  I  say  that  is  the  result  of  the  evidence  upon  this  subject,  assum- 
ing, as  I  have  assumed  for  the  sake  of  the  argument  alone,  that  General 
Belknap  could  not  take  a  present,  knowing  it  and  understanding  it  to 
be  a  present  from  Marsh,  without  being  guilty  of  a  high  crime  and  mis- 
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demeanor.  Bat  I  deny  that  that  is  the  law  or  the  fact.  When  you  prove 
that  he  has  taken  a  present,  or  that  his  wife  has  taken  a  present  with 
bis  perfect  knowledge  and  with  bis  fall  approbation,  you  are  jnst  as  far 
as  ever  yon  were  from  having  the  materials  for  a  legal  conviction.  Why 
do  I  say  this  t  Because  the  Constitution  in  plain  and  emphatic  words 
declares  that  you  can  convict  him  only  for  high  crimes  and  misdemea- 
nors. The  managers  have  contended  that  to  convict  npon  imi)each- 
ment  it  is  not  necessary  to  prove  that  the  party  has  been  guilty  of  an 
offense  made  punishable  by  law.  I  acknowledge  this  to  be  the  rule  in 
England.  There  a  man  may  be  impeached  for  an  offense  which  is  not 
indictable  and  may  saffer  a  bill  of  pains  and  penalties  for  acts  that  are 
neither  impeachable  nor  indictable  ;  but  here  the  Constitution  expressly 
provides  that  it  must  be  a  crime  or  a  misdemeanor  which  will  authorize 
a  conviction  upon  impeachment.  What  is  a  crime  t  I  need  not  refer 
to  the  horn-books  of  the  law  to  answer  that  question ;  but  if  you  want 
authority  look  at  Bonvier's  Law  Dictionary,  which  the  managers  have 
bronght  here  for  another  purpose.  A  crime  is  a  public  offense,  prohibited 
and  made  punishable  by  law.  A  misdemeanor  is  defined  precisely  in 
the  same  way,  except  that  it  is  a  lower  grade  of  offense.  Is  there  any 
law  or  custom  or  usage  in  this  country  which  prohibits  the  receipt  of  a 
gift  by  a  public  officer,  or  punishes  it  as  a  criminal  offense  t  Most  cer- 
tainly not.  Then  you  cannot  convict  this  party  without  saying  that  the 
money  received  by  Belknap  meant  something  more  and  worse  than  a 
gift. 

I  am  aware  that  there  is  a  kind  of  answer  to  this  which  seems  plaus- 
ible. Mr.  Randolph  in  the  case  of  Judge  Chase  made  a  very  strong 
argument  to  show  that  the  power  of  impeachment  is  not  confined  to  cases 
in  which  there  is  legal  criminality.  He  contended,  as  others  have,  that 
the  public  interest  requires  more  extended  use  of  the  power.  A  judge 
may  be  guilty  of  no  defined  offense  against  law,  but  if  he  comes  upon 
the  bench  intoxicated,  or  uses  language  profane  and  indecent,  or  habit- 
ually neglects  the  performance  of  his  duty,  he  becomes  an  obstruction 
to  the  administration  of  justice  and  ought  to  be  removed,  and  the  power 
of  impeachment  ought  to  be  used  for  that  purpose.  But  all  this  is  the 
worst  and  most  pernicious  kind  of  reasoning.  It  is  sufficiently  answered 
by  merely  holding  up  the  Constitution  and  showing  that  it  is  not  so 
nominated  in  the  bond. 

One  of  the  Senators,  the  chairman  of  the  Judiciary  Committee,  said 
the  other  day  that  fidelity  to  existing  law  was  a  duty  of  the  highest  ob- 
ligation, and  npon  that  principle  I  insist  when  I  ask  you  to  take  the 
Constitution  itself  and  laws  passed  in  pursuance  thereof  as  the  lamp  to 
your  feet  and  the  guide  to  your  path.  If  the  managers  wish  you  to  say 
that  General  Belknap  has  been  guilty  of  a  crime  on  proof  that  he  has 
done  an  act  which  is  nowhere  defined  and  made  punishable  as  a  crime, 
then  they  desire  you  to  say  upon  your  oaths  and  affirmations  that  which 
is  wholly  untrue.  Why  do  they  not  take  another  mode  of  accomplish- 
ing the  same  end  t  If  the  demands  of  the  public  interest  require  that 
somebody  shall  commit  perjury,  why  do  they  not  summon  a  witness  to 
testify  that  the  accused  has  actually  committed  some  prohibited  act  ? 
Would  it  not  be  easier  to  get  a  false  witness  who  would  swear  to  the  fact 
than  to  persuade  a  whole  Senate  falsely  to  assert  the  fact  upon  their 
oaths  without  any  evidence  t  There  is  an  old  case  which  may  serve  them 
as  a  precedent  It  happened  that  Ahab,  King  of  Samaria,  was  very 
anxious  to  become  the  owner  of  a  vineyard  which  belonged  to  Naboth, 
but  the  owner  absolutely  refused  to  let  him  have  it.  His  wife,  Jezebel, 
was  determined  to  get  it  by  the  law  of  forfeiture.    If  she  could  have 
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Xaboth  couvioted  of  a  capital  offense  and  executed,  the  vineyard  by 
operation  of  law  woald  become  the  property  of  tihe  King.  She  did  oat 
go  to  the  pablio  aathorities  or  before  any  jndicii^  tribamd  and  without 
evidence  demand  an  adjudication  in  her  fiAvor,  but;  she  procured  two 
sons  of  Belial,  brought  them  before  the  cougre^tion  of  the  people,  aod 
set  them  up  to  swear  falsely  that  Naboth  had  been  guilty  of  blasphemy 
against  God  and  the  King,  and  upon  that  he  was  sentenced  to  be  stoned 
to  death.  Then  she  told  her  husband,  '^Arise,  take  possession  of  t^e 
vineyard  of  the  Jezreelite  which  he  refused  to  give  thee  for  money,  for 
Naboth  is  not  alive,  but  dead."  Why  do  they  not  follow  this  example  f 
Because  they  revolt  from  the  bare  thought  of  bringing  a  peijared  wit- 
ness into  the  case ;  but  how  much  better  is  a  false  judgment  than  fcdse 
evidence  1 

I  am  well  aware  that  some  of  the  managers  allege  that  this  money 
was  received  not  as  a  mere  gift,  but  under  circumstances  which  make  it 
come  within  the  definition  of  bribery.  But  they  make  that  allegation 
not  only  without  any  legal,  sufficient,  or  satisfactory  proof  of  its  troth, 
but  in  the  face  of  evidence  to  the  contrary  which  is  irresistible,  over- 
whelming, and  conclusive.  And  this  evidence,  be  it  remembered,  eomes 
from  the  mouth  of  their  own  witness,  whom  they  dmre  not  impeach.  He 
swears  that  he  never  had  any  contract  or  agreement  of  any  kind  with 
General  Belknap  upon  this  subject-matter ;  that  he  did  not  send  him  tte 
money  with  any  desire  or  intent  to  influence  his  officialconduct ;  that  he 
never  received  from  him  any  official  favor  in  consideration  of  money 
either  before  or  after  he  sent  it  It  was,  according  to  his  account  of  it, 
purely  a  gracious  gift,  which  he  bestowed  solely  because  it  gave  him 
pleasure  to  do  it.  This  is  either  true  or  it  is  false.  If  it  is  true,  it  pats 
an  end  to  this  case,  for  it  eliminates  fh)m  the  transaction  everything  that 
is  criminal.  If  it  be  false,  then  the  whole  accusation  is  false,  for  it  is 
built  on  Marsh*s  testimony  alone — the  man  whom  they  have  introdaoed 
for  the  purpose  of  proving  their  case  has  given  testimony  which  is  nn- 
true  firom  beginning  to  end.  They  do  not  say  that ;  I  do  not  either.  I 
do  not  doubt  that  he  sent  toG^eral  Belknap,  or  to  some  member  of  his 
family,  certain  sums  of  money  at  different  times  as  a  mere  present 
When  he  said  it  was  a  mere  gift,  unaccompanied  with  aqy  cormpt  in- 
tent or  any  corrupt  contracts,  he  told  the  truth,  the  whole  troth,  and 
nothing  but  the  truth. 

^ow,  I  aver  that  it  is  not  wrong  in  any  criminal  sense  for  an  officer  to 
receive  a  present.  There  is  no  law  which  forbids  it  More  than  that, 
there  is  no  custom  or  habit  or  sentiment  among  the  public  officers  of 
this  day  which  condemns  it  or  makes  it  disreputable.  The  state  of  the 
public  conscience  in  this  country  does  not  call  for  the  enactment  of  any 
law  to  prohibit  it.  I  was  a  member  of  the  Pennsylvania  convention  to 
reform  the  constitution  of  that  State.  I  tried  my  best,  and  so  did 
others  of  greater  influence  and  more  ability  than  mine,  to  get  inserted 
into  the  organic  law  a  definition  of  bribery  which  would  include  presen^ 
of  any  kind,  given  under  any  pretense  whatever,  so  that  no  officer  cooM 
ever,  without  violating  his  oath  and  exposing  himself  to  the  danger  of 
a  prosecution  which  would  send  him  to  the  penitentiary,  reoeive  moo^ 
from  anybody.  But  I  found  myself  shooting  at  the  stars.  I  was  tdd 
that  I  was  trying  to  make  the  officers  of  the  commonwealth  righte^ 
overmuch ;  that  the  mere  receipt  of  money  wae  of  itself  an  innoeeot 
thing  unless  there  was  a  corrupt  contract  or  a  corrupt  intent,  but  when 
the  corrupt  intent  did  exist,  it  ongfat  to  be  proved  like  any  other  n^ 
which  is  necessary  to  make  out  tte  guilt  of  the  party.    By  this  and 
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Other  similar  arguments  a  measure  which  I  thought  a  very  important 
one  was  thrown  out. 

I  do  not  myself  believe  that  presents  are  proper  when  taken  by  a  pub- 
Tic  officer  from  a  person  who  may  by  any  possibility  in  the  future  have 
an  interest  in  the  officer's  performance  of  his  duties.  I  think  so  because, 
in  the  first  place,  ^'  a  gift  olindeth  the  eye  and  preventeth  the  judgment 
of  the  righteous  f  and  also  because,  in  the  next  place,  these  gifts  may 
be  used  to  cover  essential  bribery.  I  do  not  believe  that  the  institutions 
of  this  country  are  perfectly  safe  in  the  hands  of  men  who  habitually  re- 
ceive presents  from  their  Mends  and  constituents  or  from  anybody.  But  I 
say  now  that  there  is  no  law  which  makes  it  a  crime  or  misdemeanor )  and 
that  is  not  all,  there  is  no  code  of  morals  known  to  the  public  men  of 
this  age,  or  to  the  men  who  now  hold  office,  which  condemns  it.  If  our 
fathers  could  have  foreseen  the  fatal  degeneracy  of  their  sons,  perhaps 
they  might  have  made  some  provision  to  prevent  it ;  but  they  inserted 
nothing  to  prohibit  it  either  in  their  Oonstitution  or  in  their  statutes, 
and  you  cannot  in  your  judicial  capacity  supply  the  casus  omissus. 

**  I  give  you  an  office  and  you  give  me  another  office,''  or  "  I  give  you 
office  and  you  give  me  money ;"  what  of  that  T  If  the  exchange  was  pre- 
ceded by  a  contract  which  made  one  the  consideration  of  the  other,  that 
is  bribery  and  corruption,  but  if  there  was  no  contract  of  that  kind  the 
case  is  otherwise ;  and  so  it  has  been  held  in  the  cane  of  the  greatest 
and  wisest  and  best  men  we  have  ever  had  in  this  country. 

There  was  a  time  in  1825  when  Mr.  Olay  held  in  his  hand  the  Presi- 
dency of  the  United  States  and  could  give  it  to  whom  he  pleased.  He 
handed  it  over  to  John  Quincy  Adams,  against  whom  there  was  a  large 
majority  of  the  States  and  the  people.  He  did  it  in  opposition  to  in- 
structions almost  unanimous  from  his  constituents,  and  in  the  face  of 
his  own  recorded  opinion  that  Mr.  Adams  was  not  a  proper  person  to  be 
Chief  Magistrate  of  the  country.  The  first  thing  that  Mr.  Adams  did 
after  he  went  into  office  was  to  appoint  Mr.  Clay  Secretary  of  State. 
Did  these  two  men  bribe  one  another  f  They  were  charged  with  making 
merchandise  of  the  highest  offices  under  the  Government.  The  defense 
which  both  of  them  made  against  the  charge  of  bribery  was  precisely 
the  same  that  we  make  here,  namely,  that  no  proof  could  be  produced 
to  show  the  previous  existence  of  a  corrupt  contract  or  understanding 
which  could  have  influenced  their  conduct ;  and  the  general  public  ac- 
quitted them  on  that  ground  alone. 

Bemember,  I  do  not  hold  up  this  transaction  as  an  example  of  public 
virtue.  I  admire  much  more  the  high-toned  behavior  of  Mr.  Bayard 
twenty-five  years  earlier.  He  did  not  vote  for  Mr.  Jefferson,  but  he 
bad  it  in  his  power  to  ]  rotract  the  election  in  the  House  of  Bepresenta- 
tives  so  that  Mr.  Jefferson  and  Colonel  Burr  would  both  of  them  have 
been  defeated.  For  good  and  sufficient  public  reasons,  he  determined 
that  he  would  not  use  that  power,  but  would  retire  fh)m  the  contest  and 
allow  Mr.  Jefferson's  friends  to  elect  him.  After  a  few  days  Mr.  Adams, 
the  then  incumbent  of  the  presidential  chair,  offered  him  the  mission  to 
France.  He  said :  <^  No ;  I  cannot  get  to  my  post  of  duty  until  Mr.  Jef- 
ferson shall  be  inaugurated,  and  then  he  will  have  the  power  to  recall 
me.  I  will  not  hold  any  office  under  him,  as  I  would  virtually  be  hold- 
ing this  office,  lest  it  might  be  inferred  that  I  have  received  a  reward 
for  my  action  in  the  presidential  election." 
'  The  most  diatinguished  man  perhaps  that  this  country  ever  produced — 
certainly  tte  greatest  orator— one  who  was  gifted  with  tl»e  most  ex- 
quisitdv  organized  intellect  that  ever  was  bestowed  upon  any  of  the 
children  of  mm — was  appointed  Secretary  of  State  by  General  Taylor. 
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He  said  that  he  could  not  live  upon  the  salary  in  a  wa^  that  would  ac- 
cord with  his  taste  and  habits,  and  he  invited  his  friends  to  make  pres- 
ents to  him,  and  they  did  contribute  among  them  $I00,000,  which  tbey 
invested,  and  gave  him  the  interest  of  it  for  the  remainder  of  his  life; 
Was  that  bribery  f  It  was  given  by  merchants  who  were  pleased  with 
his  advocacy  of  the  bank,  by  manufacturers  whose  interests  he  had  pro- 
moted by  supporting  a  protective  tariff,  perhaps  also  by  lovers  of  the 
Constitution  who  admired  him  for  the  noble  defense  he  had  made  of  its 
principles.  But  there  was  no  evidence  and  no  reason  to  believe,  and 
nobody  ever  did  believe,  that  it  was  given  as  a  consideration  for  pre- 
vious services  or  in  pursuance  of  a  contract  for  future  services.  There- 
fore, and  therefore  alone,  he  was  held  to  be  innocent. 
,  The  manager  from  Massachusetts  [Mr.  Hoar]  said,  speaking  of  the 
Union  Pacific  Bailroad,  that  every  foot  of  that  road  had  been  founded 
in  corrnption  and  built  with  the  wages  of  iniquity.  That  is  trae ;  and  it 
is  equally  well  known  that  the  managers  of  that  corrupt  concern  gave 
large  amounts  of  their  stock  and  bonds  to  the  wife  of  a  Senator  who 
,was  afterward  elected  Vice-President.  The  wife  received  it  with  the 
fnll  consent  of  the  husband.  Though  he  had  voted  for  the  chaH;er  of 
the  corporation  and  afterward  voted  to  extend  its  privileges  and  always 
vindicated  it  by  his  speeches  on  this  floor,  there  was  no  proof  that  the 
speeches  and  votes  were  the  consideration  given  for  the  bonds  and  the 
stock.  The  absence  of  that  proof  left  him  in  the  full  possession  of  the 
character  which  he  had  earned  by  his  previous  life;  his  popalarity 
moulted  no  feather;  he  lived  respected  and  honored,  and  died  in  the 
odor  of  sanctity. 

The  members  of  the  House  of  Representatives  who  received  the  same 
stock  and  bonds  from  the  agents  of  the  same  company  considered  them- 
selves as  folly  acquitted  when  the  committee  failed  to  find  that  there  had 
been  any  corrupt  contract,  and  such  was  the  view  of  the  Honse  when 
for  that  reason  it  refused  to  pass  a  vote  of  censure. 

If  Mr.  Lincoln  had  been  impeached,  and  evidence  had  been  introduced 
against  him,  like  the  trash  you  have  here,  to  show  that  his  wife  with  or 
without  his  knowledge  took  a  present  from  some  contractor  or  some  offi- 
cer, who  would  have  listened  to  it  with  patience  t  Mr.  Lincoln  conld 
not  have  come  into  this  court  with  a  higher  character  than  General  Bel- 
knap. Judge  Davis  would  have  sworn  for  him  that  he  was  all  his  life- 
time scrupulously  honest.  The  governor  of  his  State,  and  any  nnmber 
of  ex-governors,  and  the  Senators  in  Congress  would  have  testified  to 
the  same  fact ;  but  he  could  not  have  had  sv  character  one  whit  better 
than  that  which  is  made  out  by  General  Belknap,  and  by  the  force  of 
that  character  the  accusation  would  have  been  swept  away  like  chaff 
upon  the  summer  thrashing-floor.  Nobody  would  have  thought  of  a 
conviction. 

That  the  present  Chief  Magistrate  has  taken  large  gifts  from  his  friends 
is  a  fact  as  well  known  as  any  other  in  the  history  of  the  country.  He 
did  it  openly,  without  an  attempt  at  concealment  or  denial.  He  not  only 
received  money  and  lands  and  houses  and  goods  amounting  in  the  ag- 
gregate to  an  enormous  sum,  but  he  conformed  the  policy  of  his  admin- 
istration to  the  interests  and  wishes  of  the  donors.  Nay,  he  did  more 
than  that;  he  appointed  the  men  who  brought  him  these  gifts  to  the  highest 
ofiSces  which  he  could  bestow  in  return.  Does  anybody  assert  that 
General  Grant  was  guilty  of  an  impeachable  crime  in  taking  these  pres- 
ents even  though  the  receipt  of  them  was  followed  by  officiad  favors  ex- 
tended to  the  givers  t  Do  we  not  all  regard  him  still  as  one  of  the 
greatest  heroes  and  sages  the  world  has  produced  t    Instead  of  h^^"? 

) 
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impeached  and  igaomiaioiisly  removed  from  office,  he  was  flattered  and 
re-elected.  This  all  happens  justly  upon  the  legal  principle  which  com- 
mands yon  to  presnme  everything  in  favor  of  innocence.  General  Grant's 
wealthy  friends  in  New  York  gave  him  money  not  with  any  evil  design 
upon  his  integrity,  but  because  it  was  a  pleasure  to  themselves ;  and  the 
President  appointed  them  to  office  afterward  not  because  they  had 
bonght  his  favor,  but  because  he  thought  the  public  good  required  it. 
This  is  the  just  and  legal  conclusion  in  every  case  where  there  is  no  proof 
of  a  bargain  and  no  distinct  evidence  of  an  intent  to  influence  and  be  in- 
fluenced corruptly.  Is  the  law  a  respecter  of  persons  t  Does  not  a  pre- 
sumption which  applies  to  the  President  in  the  plenitude  of  his  power 
apply  with  equal  force  and  even  with  stronger  reasons  to  his  fallen  min- 
ister? 

If  the  House  of  Bepresentatives  considered  this  subject  coolly,  and 
came  to  the  deliberate  conclusion  that  the  reception  of  a  gift  by  a  public 
officer  was  either  in  itself  a  punishable  crime  or  evidence  of  a  crime,  it 
was  a  sin  and  a  shame  to  drag  the  Secretary  of  War  before  this  tribunal 
after  he  became  a  private  citizen,  while  they  allowed  the  President  to 
finish  his  career  of  wickedness  without  interruption.  Were  those  gal- 
lant gentlemen  afraid  to  take  the  Chief  Magistrate  by  the  throat,  or  did 
they  suppose  that  the  Senate  would  use  one  measure  of  justice  for  Grant 
and  another  for  Belknapt  No,  they  did  no  such  injustice  either  to  you  or  to 
themselves.  They  thought  they  could  produce  satisfactory  evidence  to 
show  that  the  gift  to  Belknap  was  something  more  than  a  gift;  that  it  was 
a  bribe  paid  in  pursuance  of  a  contract  or  in  consideration  of  official 
favors  bestowed  or  promised.  That  is  what  they  allege  in  the  articles. 
But  having  utterly  failed  to  prove  it,  they  ought  in  honor  and  conscience 
to  give  up  the  case. 

If  the  giving  or  receiving  of  presents  is  necessarily  and  in  its  own 
nature  always  criminal,  and  if  the  power  to  impeach  for  it  survives  the 
term  of  office,  why  have  they  overlooked  the  offense  of  Judge  Hoar  who 
gave  the  President  a  library  of  costly  literature  and  law  t  They  might 
prove  that  the  giver  of  that  present  was  afterward  commissioned  by  the 
receiver  as  Attorney-General  and  nominated  for  judge  of  the  Supreme 
Court ;  and  they  might  argue  with  some  show  of  reason  that;  these  ap- 
pointments being  post  hoc  were  also  propter  hoc.  But  the  inference  would 
have  been  false;  for  Judge  Hoar  in  making  the  gift  acted  merely  upon 
the  impulses  of  a  generous  heart,  and  the  President  promoted  him  be- 
cause he  was  the  best  man  for  the  offices  he  put  him  in.  Such  being 
the  natural  and  the  legal  presumption  in  that  case,  why  should  it  not 
also  be  made  in  this  caset 

Another  distinguished  gentleman  held  the  office  of  Attorney-General 
and  was  afterward  by  a  kind  of  translation  sent  to  the  court  of  St  James, 
where  he  now  resides  as  the  American  plenipotentiary.  Before  he  got 
these  high  places  he  not  only  admitted  but  proclaimed  that  he  had  sub- 
scribed $20,000  to  a  fund  for  the  benefit  of  the  President.  Who  can 
prove  that  these  acts  were  corrupt  t  Or  who  will  dare  to  assert  it  with- 
out proof T 

There  is  another  class  of  cases,  more  extensive  and  more  numerous 
than  these,  in  which  the  law  and  public  opinion  indulge  officers  in  giv- 
ing and  in  receiving  money  for  their  personal  purposes.  A  high-placed 
gentleman  wants  to  be  continued  in  power,  and  to  that  end  a  certain 
number  of  popular  votes  is  required.  He  demands  from  his  subordinates 
money  enough  to  get  the  votes  and  he  enforces  the  order  by  a  distinct 
notification  that  whosoever  refuses  to  contribute  will  be  dismissed  from 
his  place.    These  very  post-traders  were  forced  to  make  enormous  con- 
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tribations  in  that  way,  and  the  aggregate  som  thas  raised  for  an  impor- 
tant election  amounts  to  many  millions  of  d<dlars.  Is  this  criminal  f 
Certainly  it  is,  if  yon  adopt  the  principle  of  the  managers  that  evei? 
volnntary  payment  by  an  officer  to  an  officer  is  ip$o  facto  a  crime.  Is  it 
corrapt  f  I  do  not  say  so.  Bat  if  yon  say  that  BelkniH[>  could  not  re- 
ceive money  from  Marsh  withont  being  cormpt,  then  yon  condemn  to 
utter  infamy  the  system  to  which  I  refer.  It  pervades  the  whole  exeoo- 
ti ve  administration.  K  it  be  corrupt,  then  all  the  officers  of  the  Govern- 
ment are  thriving  by  corruption  alone.  They  can  keep  their  places  if 
they  pay  for  them  in  this  way ;  if  not,  not.  By  that  dishonest  means 
alone  can  they  hope  to  gain  promotion*  A  public  man,  to  use  the  figure 
Ourran  applied  to  a  similar  condition  of  things  in  another  counti;,  is 
like  a  de^l  body  in  a  mill-pond ;  he  lies  quietly  and  obscurely  at  the  bot 
torn  as  long  as  tiiere  is  any  souudness  in  him ;  but  his  bulk  expands  with 
the  gases  which  corruption  evolves ;  ^^  he  becomes  buoyant  by  pntre&c- 
tion  and  rises  as  he  rots.''  Surely  it  is  not  proper  to  say  that  this  system 
is  corrupt  seeing  that  all  the  great  and  good  men  now  in  the  Executive 
Departments  constantly  practice  it.  Whether  it  is  an  evil  that  onght  to 
be  abolished  or  a  virtue  to  be  encouraged,  is  certainly  a  question  on 
which  there  is  some  difference  of  opinion.  What  I  assert  is  that  there 
is  no  law  which  forbids  it,  nor  any|rule  of  morality  among  public  officers 
which  condemns  it  That  being  the  case,  is  it  not  horrible  to  convict 
this  party,  who  has  certainly  done  nothing  worse  t 

I  bring  no  railing  accusation  against  any  of  the  persons  I  have  men- 
tioned. I  declare  that  all  these  officers  who  have  received  and  given 
money  are  innocent  of  any  offense  known  to  the  law,  luid  therefore  not 
impeachable.  I  have  mentioned  their  cases  merely  for  the  purpose  of 
illustration  and  to  show  that  General  Belknap  has  not  acted  criminally 
any  more  than  the  rest  of  them.    I  do  not  ask  you  to  acquit  him  if  he  is 

Silty  on  the  ground  that  others  are  eqnidly  guilty,  but  I  show  his  free- 
m  firom  criminality  by  proving  that  others  who  have  done  similar 
things  are  not  only  free  from  guilt  but  in  universal  estimation  honored 
and  respected. 

According  to  our  view  of  the  evidence  (and  it  is  impossible  that  we 
can  be  mistaken)  he  is  fairly  entitled  to  an  acquittal,  because— 

1.  The  evidence  exdtes  no  more  than  a  bare  suspicion  that  he  knew 
what  the  money  was  sent  to  him  for. 

2.  The  utmost  extent  to  which  the  evidence  goes  can  establishjiothiDg 
against  him  except  that  he  received  certain  money  fh>m  Marsh  as  a  gra- 
cious gift  which  Marsh  sent  him  solely  because  it  gave  him  pleasure  to 
do  so.  The  allegation  that  this  was  given  in  pursuance  of  a  corrupt 
contract  for  a  corrupt  consideration  or  with  a  corrupt  intent  is  not  only 
unsupported  by  proof  but  completely  and  thoroughly  disproved. 

3.  A  nak^  present  like  this  is  not  criminal  in  him  that  gives  or  in  him 
that  receives  it. 

4.  The  receipt  of  such  a  present  not  being  prohibited  or  made  punish- 
able by  law,  is  not  a  crime  or  misdemeanor,  and  therefore  not  impeach- 
able. 

If,  therefore,  you  decide  this  case  according  to  the  law  and  evidence, 
you  must  necessarily  acquit  him. 

Ton  will  no  doubt  be  glad  to  hear  me  say  that  I  am  done. 

Mr.  Shebman.  Mr.  President,  I  should  like  to  have  a  short  executive 
session.    I  move  that  the  Senate  sitting  as  a  court  adjourn. 

The  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  adjourned. 
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TvEBDAYj  July  25, 1876. 

The  PBESiDBliT  pro  tempore  having  annoanoed  the  anrivid  of  the  hour 
fixed,  legislative  and  ezeoative  buBlness  was  soapended  and  tbe  Senate 
proceeded  to  the  consideration  of  the  artidee  of  impeachment  exhibited 
by  the  Hofise  of  B^msentatives  against  William  W.  Belknap,  late  Sec- 
retary of  War. 

The  asaal  proclamation  was  made  by  the  Sergeant-at-Arms* 

The  Pbesidbnt  pro  tempore*  The  nsaal  notice  wiH  be  transmitted  to 
the  House  of  Bepresentatives. 

Mr.  Lord  and  Mr.  MoMahon,  of  the  managers  on  the  part  of  the 
Honse  of  Bepresentatives,  appeared. 

The  respondent  appeared  with  his  counsel,  Messrs.  Blair,  Black,  and 
Carpenter. 

The  Secretary  proceeded  to  read  the  journal  of  the  inrooeedings  of  the 
Senate  sitting  yesterday  for  the  trial  of  impeachment,  when,  on  the  mo- 
tion of  Mr.  Sherman,  and  by  unanimous  consent,  the  ftarther  reading  was 
dispensed  wiA. 

The  Pbbsident  pro  tempore.  The  Senate  is  now  seady  to  proceed  with 
the  triaL    Senators  will  please  give  their  attention. 

Mr  Cabpsntbb.  Mr.  President  and  Senators— »- 

Mr.  LoOAN.  Before  the  counsel  proceeds,  I  will  state  that  I  have  heard 
some  complaints  made  about  the  position  tiiat  the  counsel  and  managers 
have  to  occupy  in  the  presence  of  the  Senate.  I  therefore  suggest  that 
the  counsel  be  allowed  to  occupy  any  position  he  desires  from  sr hich  to 
address  the  Senate. 

Mr.  Edkunds.  We  can  see  the  connsd  better  when  they  stand  in 
front  of  the  chair  than  anywhere  else. 

Mr.  LooAN.  I  have  heard  complaints  made  of  difficulty  in  hearing 
them. 

Mr.  GoNKLiNa.  Where  would  the  counsel  rather  stand  t 

Mr.  Gabpbntbb.  If  there  is  no  objection  to  it  and  no  impropriety  in 
it,  if  I  could  be  permitted  to  stand  in  the  outer  tier  of  seats,  I  could  be 
heard  better  there  than  anywhere  else. 

Mr.  GoNKLiNe.  I  will  give  the  counsel  my  seat ;  and  there  is  his  old 
seat. 

The  PB£sn>ENT  pro  tempore.  The  Chair  bears  no  objection,  and  the 
counsel  ¥rill  select  his  seat. 

Mr.  Carpenter  proceeded  to  Mr.  Spencer's  place,  that  formeriy  occu- 
pied by  himself  when  Senator,  in  the  outer  tier. 

The  Pbbsidemt  pro  tempore.  Senators  will  give  their  attention. 

Mr.  Cabpbnteb  proceeded  to  address  the  Senate  on  behalf  of  the 
respondent. 

Mr.  Sherman,  (at  two  o'clock  and  fifteen  minutes  p.  m.)  Would 
counsel  like  a  recess  now  or  would  he  prefer  to  go  on  longer  f 

Mr.  Oabpjsntbb.  I  am  willing  to  yield  for  a  recess  now. 

Mr.  Shbbman.  I  move  that  the  Senate  take  the  usual  recess  of  fifteen 

minutes.  ^ 

The  motion  was  agreed  to ;  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  took  a  recess  for  fifteen  minutes,  at  the  expiration  of 
which  time  the  Senate  sitting  for  the  trial  resumed  4ts  session. 

Mr.  Kebnan.  I  move  that  the  Sergeant-at-Arms  be  directed  to  re- 
quest the  attendance  of  absentees. 

Mr.  OoNKIJW<3^.  I  suggest  to  my  colleague  he  had  better  have  a  call  of 
the  Senate.  There  is  no  way  of  ascertaining  who  the  absentees  are 
without  a  call. 

Mr.  Kebitan.  very  well ;  I  accept  that  suggestion. 
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The  Peesident  pro  tempore.  The  Secretary  will  call  the  roll. 

Thirty-ODe  Senators  answered  to  their  names. 

Mr.  Kebnak.  I  move  that  the  absentees  be  requested  to  attend. 

The  Pbbsedent  pro  tempore.  The  Senator  from  New  York  moves  that 
the  Sergeant-at-Arms  be  directed  to  request  the  attendance  of  ab- 
sentees. 

The  motion  was  agreed  to. 

The  Pbesident  pro  tempore.  The  Sergeant-at- Arms  wUl  execute  the 
order  of  the  Senate. 

At  two  o'clock  and  forty-six  minutes  a  quorum  appeared. 

The  Pbesident  pro  tempore.  A  quorum  has  appeared  and  the  coansel 
will  proceed. 

Mr.  Cabpenteb  resumed  and  continued  his  argument. 

Having  spoken  till  four  o'clock, 

Mr.  Fbelinghuysen.  Mr.  President,  counsel  says  that  it  win  be 
agreeable  to  him  if  the  court  should  adjourn  at  this  point  in  his  arga- 
ment.  I  therefore  move  that  the  Senate  sitting  as  a  court  for  the  trial 
of  the  impeachment  adjourn. 

Mr.  Edmunds.  No ;  we  ought  to  finish  it  tonight. 

The  Pbesident  pro  tempore.  The  Senator  from  New  Jersey  moves 
that  the  Senate  sitting  in  trial  adjourn. 

Mr.  Shebman.  I  should  like  to  ask  counsel  whether  it  woald'be  con- 
venient for  him  to  close  his  argument  this  evening  f 

The  Pbesident  pro  tempore.  The  motion  is  not  debatable. 

The  motion  was  not  agreed  to. 

Mr.  Cabpenteb.  I  come  now,  Mr.  President,  to  discuss  the  questions 
of  law  in  this  case,  which  in  my  opinion  are  entirely  conclusive  of  it. 

[Without  concluding  his  argument,  Mr.  Carpenter  yielded  to  Mr.  Sher- 
man for  a  motion  to  take  a  recess.  His  speech  will  be  published  in  fall 
when  completed*] 

Mr.  Shebman.  If  counsel  will  allow  me,  I  will  move  that  the  court 
take  a  recess  until  half  past  seven  to  test  the  sense  of  the  Senate. 

The  Pbesident  jpro  tempore.  The  Senator  from  Ohio  moves  that  the 
Senate  sitting  for  the  trial  take  a  recess  until  half  past*seven  o'clock. 

The  motion  was  not  agreed  to;  there  being  on  a  division— ayes 22, 
noes  23. 

Mr.  Thubman.  I  move  that  the  Senate  sitting  for  this  trial  do  now 
adjourn. 

The  question  being  put,  there  were  on  a  division — ayes  23,  noes  25. 

Mr.  CONEXINO.  I  ask  for  the  yeas  and  nays  on  the  motion  to  acyonm. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted— yeas  33, 
nays  18 ;  as  follows : 

Yeas — Messrs.  Allison,  Anthony,  Bayard,  Booth,  Bontwell,  Bruce,  Cameron  of  WiscoMin, 
Christiancy,  Clayton,  Conkling^,  Conover,  Cra^n,  Ferry,  Frelinghnysen,  HamiltoDt  Hcwre, 
Ing^lls,  Jones  of  Florida,  Jones  of  Nevada,  Logfan,  McCreery,  McMillan,  Mitchell,  Nor- 
wood, Offlesby,  Paddock,  Patterson,  Ransom,  SteTenson,  Thurman,  West,  Windom,  and 
Wright-33. 

Nays— Messrs.  Bogy,  Cockreli,  Cooper,  Davis,  Dennis,  Edmnnds,  Gordon,  Harvey,  hMuy 
Keman,  McDonald,  Merrimon,  Morrill,  Randolph,  Robertson,  Sherman,  Wallace,  and  Witfi- 
ers— J8. 

Not  Voting — Messi;^.  Alcorn,  Bamnm,  Bnmside,  Cameron  of  Pennsvlvania,  Capeiton, 
Dawes,  Dorsey,  Eaton,  Goldthwaite,  Hamlin,  Hitchcock,  Johnston,  Key,  Maxey, Morton,  Sar- 
gent, Saulsbury,  Sharon,  Spencer, Wadleigh,  and  Whyte— 21. 

So  the  motion  was  agreed  to ;  and  (at  four  o'clock  and  fifteen  minates 
p.  m.)  the  Senate  sitting  for  the  trial  of  the  impeachment  adjourned. 
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Wednesday,  July  26, 1876. 

The  Peesident  pro  tempore.  Legislative  and  execative  basiness  will 
be  suspended,  and  the  Senate  will  proceed  to  the  consideration  of  the 
articles  of  impeachment  exhibited  by  the  Honse  of  Bepresentatives 
against  William  W.  Belknap,  late  Secretary  of  War. 

The  usual  proclamation  was  made  by  the  Sergeantat-Arms. 

The  Peesident  j9ro  tempore.  The  usual  notice  will  be  transmitted  to 
the  House  of  Bepresentatives. 

Mr.  Lord,  Mr.  Lynde,  Mr.  McMahon,  Mr.  Jenks,  and  Mr.  Lapham,  of 
the  managers  on  the  part  of  the  House  of  Bepresentatives,  appeared. 

The  respondent  appeared  with  his  coansel,  Messrs.  Blair  and  Carpen- 
ter. 

The  Secretary  read  the  journal  of  the  proceedings  of  the  Senate  sit- 
ting yesterday  for  the  trial  of  the  impeachment 

Mr.  Paddook.  I  hardly  think  there  is  a  quorum  of  the  Senate  pres- 
ent. 

The  President  pro  tempore.  The  roll  of  the  Senate  will  be  called. 

Mr.  Edmunds.  Let  the  Chair  count  the  Senate. 

The  President  pro  tempore.  (After  a  pause.)  There  is  not  a  quorum 
present.    The  Secretary  will  call  the  roll. 

The  Secretary  called  the  roll  of  the  Senate,  and  forty  Senators  an- 
swered to  their  names. 

The  President  pro  tempore.  There  is  a  quorum  present.  The  jour- 
nal will  stand  approved. 

!Mr.  CooKRELL.  I  desire  to  state  that  my  colleague  [Mr.  Bogy]  is  ab- 
sent, having  been  called  home  by  the  illness  of  his  daughter. 

The  President  jiro  tempore.  The  Senate  is  now  ready  to  proceed  with 
the  triaL 

Mr.  iJARPENTER  resumed  and  concluded  his  argument  on  behalf  of 
the  respondent.    It  is,  in  full,  as  follows : 

Mr.  President  and  Senators^  we  are  approaching  the  termination  of  a 
protracted  and  painful  trial,  and  the  duty  of  closing  the  defense  has 
been  intrusted  to  me.  I  am  to  make  the  last  suggestions  on  behalf  of 
the  respondent,  to  a  tribunal  which  has  his  reputation  and  honor  in  its 
keeping.  The  importance  of  the  cause  to  the  respondent,  and  to  all 
those  who  have  heretofore  held  and  to  those  who  may  hereafter  hold 
any  office  under  the  Government  of  the  United  States,  from  the  highest 
to  the  lowest,  will  secure,  I  doubt  nonjudicial  attention  to  an  argument 
which  must  be  uninteresting,  except  to  those  who  may  impose  and  those 
who  may  suffer  from  the  infliction  of  the  judgment  and  sentence  which 
the  Houseof  Bepresentatives  of  the  United  States  is  demanding  against 
the  respondent. 

I  know  bow  many  and  what  various  cares  absorb  the  attention  of 
Senators,  in  the  last  days  of  a  long  session ;  and  how  difficult  it  is  for 
Senators  to  remain  in  their  seats.  But  I  appeal  to  you,  once  for  all, 
that  before  you  pass  judgment  upon  the  respondent,  you  owe  it  to  him,  to 
yourselves,  to  justice,  to  put  aside  other  business,  and  to  hear  patiently, 
not  only  the  important  points  but  even  the  details  of  testimony,  upon 
which  bis  guilt  or  innocence  depends. 

No  person  can  justly  be  convicted  until  his  triers  have  patiently 
heard  and  carefully  considered,  everything  that  can  be  said  on  his  be- 

Beverence  of  counsel  for  the  bench  is  the  natural  result  of  their  mu- 
tual relation.  And  yet  in  the  excitement  of  an  animated  criminal  trial, 
counsel  most  distinguished  for  amiability,  are  sometimes  incited  to  make 
remarks  which,  after  reflection,  they  sincerely  regret.    Any  subject 

62  B 
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viewed  from  thje  different  stand-pointa  of  a  judge  and  an  advocate  will 
present  different  aspects.  The  advocate  sympathizing  with  the  distress 
of  his  clients,  and  often  seeing  far  deeper  into  the  absolute  truth  of  a  case 
than  a  judge  is  permitted  to  see;  knowing  many  circumstances  of  alle- 
viation, and  many  important  exculpatory  facts  derived  from  his  client, 
which  cannot  be  disclosed  in  a  tribunal  where  the  client  and  his  wife 
are  excluded  from  the  witness-stand ;  heated  with  days  and  nights  of 
anxious  toil ;  striving  to  develop  the  truth  through  the  imperfect  state- 
ments which  can  be  made  by  outside  witnesses;  is  entitled  to  some  in- 
dulgence. The  few  facts  which  can  be  made  known  to  the  judge  are  in 
the  mind  of  the  advocate  so  blended  with,  and  colored  by,  other  facts 
incapable  of  legal  proof,  thataruling  proper  from  the  judge's  stand-point, 
is  fullof  disappointment  to  the  advocate. 

And  in  this,  my  last  appearance  before  this  tribunal,  I  desire  to  apol- 
ogize for  any  seemingly  disrespectful  remark  made  by  me  in  this  cause. 
And  let  me  say  that  in  theline  of  argument  which  my  duty  compelsmeto 
pursue  to-day,  while  I  shall  question  the  correctness  of  some  raliDgs  of 
the  court,  1  shall  do  so  in  a  respectful  manner. 

Lawyers  areas  necessary  to  the  adipinistration  of  justice  as  judges. 
Chief-Justice  Marshall,  delivering  the  opinion  of  the  court  overraling 
one  of  its  former  decisions,  apologized  for  the  error  by  saying  that  the 
former  case  had  not  been  argued  by  counsel 

Washburn,  in  his  Judicial  History  of  Massachusetts,  page  145,  speak- 
ing of  the  trials  for  witchcraft,  says : 

For  the  credit  of  New  England.  St  woald  be  well  if  oblivion  could  settle  down  over  this 
period  of  her  annals.  Bat  the  history  of  that  court  furnishes  a  lesson  which  ooeht  neTer  to 
be  forgotten.  It  was  a  popular  tribunal ;  there  was  not  a  lawyer  concerned  in  its  proceed- 
ings.     Every  rule  of  evidence  by  which  the  courts  of  common  law  are  governed  was  ibro- 

Sated,  and  judges  and  jurors  were  left,  untrammeled  by  **  the  quibbles  of  the  law,"  to  follow 
leir  own  feelings  and  the  popular  wilL  Human  nature  may  have  chanced,  and  a  court 
equally  popular  and  equally  unacquainted  with  the  rules  which  govern  judicial  proceeding 
might  stand  against  a  strong  popular  delusion  or  excitement,  should  such  an  occasion  again 
occur,  but  he  must  disregard  the  light  of  experience  who  could  hope  to  be  safe  under  its  ad* 
ministretion.  It  it  to  be  believed  that  abuses  as  monstrous  as  the  whole  proceedings  of  tbat 
court,  in  fact,  were,  could  have  been  tolerated  had  there  been  an  enlightemed  bar  in  Massa- 
ehu$etti  whoM^jurviees  ihould  have  been  exerted  in  favor  of  the  accused  !  It  wai  not  for  the  want 
of  learning  or  honestv  on  the  part  of  those  who  were  engaged  in  those  trials  that  injustice 
was  done.  It  waa  that  their  habits  of  thought,  their  entire  iterance  of  salutary  mlei  of 
law,  and  their  want  of  familiarity  with  the  process  of  investigHting  the  merits  of  ja<ucial  con- 
troversies, unfitted  them  to  hold  the  scales  of  justice  with  impartial  hands,  and  dis- 
criminate between  the  excited  prejudices  of  the  many,  and  the  truth  or  falsehood  of  the 
charges  which  they  were  called  upon  to  examine. 

The  brightest  periods  in  the  history  of  English  jurisprudence  have 
l)een  those  in  which  counsel  have  enjoyed  the  greatest  freedom  of  speech 
and  the  widest  range  of  discussion ;  and  every  era  of  despotism  and 
tyranny  has  been  marked  by  attempts  of  judges  to  browbeat  lawyers 
at  their  bar. 

It  was  my  fortune  to  be  a  listener,  for  several  years,  to  the  debates  in 
this  body ;  and  I  could  refer  to  several  instances  illustrating  the  free- 
dom of  speech  of  Senators  in  debate.  I  have  heard  Senators  deDOonoe 
laws  passed  by  a  maiority  of  the  Senate  as  having  been  inspked  by 
party  spirit,  as  prejudicial  to  the  public  interests,  and  in  wanton  viola- 
tion of  the  Oonstitution.  And  yet  every  Senator  was  under  oath  to 
support  the  Constitution  when  he  voted  for  the  law  thus  assailed. 

&o  one,  I  presume,  would  deny  to  counsel  who  appear  in  the  defense 
of  a  citizen  on  trial  at  your  bar  as  much  freedom  of  speech  as  is  per- 
mitted to  Senators  in  mutual  consultation.  Anciently  the  oath  admiQis- 
tered  to  all  the  lawyers  of  England  was,  "  not  to  present  anything  fals© 
to  the  court,  but  to  make  war  for  their  clients."    How  this  is  understood 
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in  Englit^li  courts  of  justice  is  illustrated  by  a  scene  in  the  celebrated 
trial  of  the  Dean  of  St  Asaph,  in  the  conrt  of  King^s  Bench,  for  libel ; 
in  which  an  eminent  jndge,  and  an  advocate  not  less  eminent,  appeared 
as  follows  5  the  jury  returned  a  verdict,  **  guilty  of  publishing  only." 

Mr.  Erskine.  Ton  find  bim  ^ilty  of  pablishing  ocly  t 
A  Jaror.  Guilty  only  of  publishing. 

And,  after  considerable  altercation,  the  following  scene  occurred : 

Mr.  Jastice  Bullbr.  I  will  take  the  verdict  as  they  mean  to  give  it ;  it  shall  not  be 
altered.  Gentlemen,  if  I  understand  jon  right,  your  verdict  is  this,  yon  mean  to  say  guilty 
of  publi8bin|r  this  libel  t 

A  Juror.  No  s  the  pamphlet ;  we  do  not  decide  upon  its  being  a  libeL 

Mr.  Justice  Bdller.  Ton  say  he  is  guilty  of  pubhshing  the  pamphlet,  and  that  the  mean- 
ing of  the  innuendoes  is  as  stated  in  the  indictment  7 

A  Juror.  Certainly. 

Mr.  ER8KINB.  Is  the  word  *'  only  '*  to  btand  part  of  your  verdict  f 

A  Juror.  Certainly. 

Mr.  Ekskine.  Then  I  insist  it  shall  be  recorded. 

Mr.  Justice  Euller.  Then  the  verdict  must  be  ml^undorstood ;  let  roe  understand  the 
jury. 

Mr.  Erskine.  The  jury  do  understand  thoir  verdict. 

Mr.  Justice  Buller.  sir,  I  will  not  be  interrupted. 

Mr.  Ersiune.  I  stand  here  as  an  advocate  for  a  brother  citizen,  and  I  desire  that  th  e  word 
**  only  "  may  be  recorded. 

Mr.  Jostice  Buller.  Sit  doten,  sir,  Jiemembtr  your  dtUy^  or  I  shall  be  obliged  to  proceed 
in  another  manner, 

Mr.  Erskine.  Your  lordship  may  proceed  in  what  manner  you  think  fit.  /  know  my 
duty  as  well  as  your  lordship  knows  yours,     I  shall  not  alter  my  conduct 

The  name  of  Erskine  stands  at  the  head  of  the  long  list  of  great 
English  advocates,  and  to  the  noble  stand  made  by  him  against  a  wrong- 
headed  conrt,  in  this  and  other  libel  cases,  we  owe  the  present  liberty 
of  the  press;  the  jury  having  the  right  to  decide  the  law  as  well  as  the 
fact,  and  determine  whether  the  matter  published  is  a  libel  or  not. 

I  shall  have  no  occasion  to  transcend  or  even  approach  the  determined 
language  there  employed ;  and  I  refer  to  it  only  to  show  what  freedom 
of  speech  is  tolerated  in  an  English  conrt  of  justice  from  an  advocate 
defending  the  rights  of  his  client  against  supposed  judicial  encroach- 
ment. 

The  language  employed  by  Lord  Brougham,  in  the  trial  of  Queen 
Caroline,  is  well  known.  He  there  places  the  fealty  of  an  advocate  to 
his  client  above  the  allegiance  of  the  advocate  to  his  king. 

But,  repeating  what  I  said  the  other  day,  I  maintain  that  a  motion 
to  vacate  an  order  made  by  this  court,  or  a  motion  for  a  rehearing  upon 
any  question  decided  by  the  court,  is  not  only  not  a  contempt  of  court, 
nor  an  evidence  of  disrespect,  but  is  a  usual  and  orderly  proceeding  in 
every  conrt  exercising  original  jurisdiction;  and  is  as  much  a  matter  of 
absolute  right,  as  to  plead  the  general  issue,  or  call  a  witness  on  the 

trial 

Half  the  criminal  cases  in  England  and  America  are  heard  on  motions 
for  new  trial,  upon  the  ground  that  the  judge  at  the  trial  erred  in  admit- 
ting testimony  or  instructing  the  jury.  No  one  regards  such  motion  as 
disrespectful  to  the  court.  And  nothing  better  indicates  the  real  emi- 
nence of  a  judge  than  the  patience  with  which  he  listens  to  arguments 
intended  to  persuade  him  that  he  has  committed  errors.  Nob^y  ever 
thought  such  a  motion  a  disrespect  to  the  court  In  every  conrt,  Eng- 
lish or  American,  exercising  original  equitable  jurisdiction,  motions  for 
rehearing  are  recognized  as  one  of  the  regular  proceedings  in  a  cause ; 
and  the  bill  of  review  for  errors  of  law  apparent  upon  the  record  is  as 
well  known  to  the  profession  and  as  graciously  received  by  the  courts 
as  any  other  bills. 
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The  rules  of  the  Sapreme  Court  of  the  United  States  regulate  the 
application  for  rehearing  of  causes  in  that  court. 

Nor  is  a  petition  to  be  relieved  from  conviction  in  case  of  impeach- 
ment, for  error,  a  novelty. 

In  the  case  of  Alice  Ferrers,  such  petition  was  filed.  (Hale's  Jaris- 
diction  House  of  Lords,  page  174.) 

This  case  presents  an  instance  of  the  impeachment  of  a  subject  Dot  in 
office,  nor  exercising  any  franchise  known  to  the  law.  -Alice  Perrers 
was  the  mistress  of  Edward  III;  a  position  well  known  in  the  reigns  of 
the  festive  kings  of  England,  but  never  recognized  by  law,  much  less 
exalted  to  the  dignity  of  an  office.  She  was  impeached ;  simple  Alice 
Perrers — without  title,  franchise,  or  office ;  was  impeached  for  that  she 
had  perverted  the  course  of  justice;  that  she  had  taken  her  seat  on  the 
bench  with  the  judges,  dictating  how  they  should  decide  causes;  and, 
when  she  found  them  perverse,  she  complained  to  her  royal  lover,  who 
found  means  to  bring  the  judges  to  reason.  At  the  April  session  of 
Parliament,  1376,  the  fiftieth  year  of  the  reign  of  Edwai^  III,  she  was 
convicted  and  banished.  After  her  conviction  a  statute  was  enacted  at 
the  same  session,  prohibiting  any  woman,  and  particularly  Alice  Fer- 
rers, to  pursue  causes  and  actions  in  the  King's  courts,  by  way  of  main- 
tenance, and  for  hire  and  reward,  on  paia  of  being  banished  out  of  the 
realm.    (Lingard's  History  of  England,  volume  3,  page  201.) 

The  next  year,  1377,  was  odlebrated  in  England  as  a  year  of  jobilee. 
At  the  session  of  Parliament,  which  commenced  early  in  1377,  the  Com- 
mons presented  to  the  King  a  petition,  reciting  that  many  persons  had 
been  impeached  in  the  next  preceding  Parliament,  without  dae  process, 
&c.,  and  praying  that  they  might  be  restored  to  their  former  estates, 
dignities,  and  other  things.  The  King  then  demanded  to  know  if  their 
request  was  made  for  all  that  had  been  impeached;  and  the  speaker 
replied  that  their  request  was  for  all.  The  King  then  told  them  they 
must  present  specific  requests  naming  the  persons  to  be  relieved  and 
the  reasons. 

Among  other  petitions  presented  was  one  for  Alice  Perrers;  setting 
forth  that  she  had  been  by  untrue  suggestion,  and  undue  process  in  the 
last  Parliament,  foreclosed  of  the  common  liberty  which  every  liege  sub- 
ject of  the  King,  as  well  men  as  women^  ought  freely  to  enjoy,  unless  they 
be  convicted  of  a  crime,  for  which  they  are  to  forfeit  it ;  that  therefore  it 
would  please  his  majesty,  for  the  love  of  God  and  right  justice  to  have 
consideration,  that  the  said  Alice  was  never  present  in  Parliament,  nor 
duly  admitted  to  answer  anything  for  which  she  was  adjudged ;  and  for 
this  cause  to  reverse  the  judgment,  and  cause  <^her  to  be  restored  en- 
tirely to  her  former  estate;  the  said  judgment,  or  any  prohibition  made 
against  the  said  Alice  in  the  same  Parliament  notwithstanding." 

The  King  pardoned  her,  and  she  returned  to  her  former  relations  witi 
him,  faithfully  attending  him  in  his  last  illness  until  the  morning  of  his 
death,  when  she  stole  his  jewelry  and  ran  away. 

But  Dame  Alice  continued  her  crooked  political  practices,  and  in  the 
first  seBsion  of  Parliament,  Richard  II,  1377,  she  was  again  impeached, 
again  convicted,  and  banished  the  realm.  At  a  subsequent  session,  2 
Bichard  II,  she  filed  in  Parliament  a  petition  for  reversal  of  the  second 
conviction  for  error.  The  new  King,  who  seems  to  have  felt  some  ten- 
derness for  her,  licensed  counsel  to  appear  for  her  and  prosecnte  tbe 
petition.  But  the  Lords,  upon  consideration  of  the  petition,  answeredt 
that  the  King  could  accomplish  the  same  end  by  granting  a  pardon. 

Parliament,  ii  the  fullness  of  its  power,  has  repeatedly  reversed  con- 
victions had  in  former  Parliaments,  restoring  to  the  heirs  forfeited  cs- 
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tates,  tboagb  it  coald  nol  recall  the  beheaded  defeDdants.  And  peti- 
tions for  such  reversals  have  been  repeatedly  filed  5  aud  Pal'liauient  has 
always  considered  them. 

In  defense  of  the  practice  of  rehearing,  and  illastrating  its  efficacy,  I 
will  refer  to  an  instance  in  which  a  judgment — not  rendered  by  a  human 
tribanal  against  an  individual,  but  by  the  Almighty  against  a  whole 
people — was  reversed  on  re-argnment.  The  case  is  recorded  in  Exodus, 
xxxii,  T~14.  I  am  justified  in  referring  to  precedents  concerning  the 
Jews,  because  the  manager  who  opened  this  case  has  sought  to  convict 
the  respondent,  not  for  a  violation  of  the  statutes  of  the  United  States, 
but  of  one  of  the  commandments  to  the  Jews — '^  Thoa  shalt  not  accept 
gifts,  for  gifts  blind  the  eyes  of  the  wise,  and  change  the  words  of  the 
just.''  And  the  argument  of  the  manager,  remarkable  for  its  bigotry 
and  want  of  charity,  might  more  appropriately  have  been  delivered  to 
a  congregation  of  Pharisees. 

It  was  after  Aaron  had  directed  the  people  to  mold  a  golden  c^ilf,  and 
the  people  rising  in  the  morning  had  offered  before  it  holocausts  and 
peace- victims,  and,  after  sitting  down  to  eat  and  drink,  had  risen  up  to 
play. 

'     And  the  Lord  said  unto  Mosee,  Oa,  get  tbee  down. 

Moses  had  been  presenting  the  case  of  Israel  and  the  Lord  had  heard 
enough  of  it. 

Go,  g£t  thee  down ;  for  thy  people,  which  thou  broughtest  out  of  the  land  of  Egypt,  hare 
corrupted  thAoiselves ; 

8.  Thejr  have  turned  aside  quickly  out  of  the  way  which  I  commanded  them :  they  hare 
made  tb«in  a  molten  calf,  and  have  worshiped  it,  and  have  sacrificed  thereunto,  aud  sud, 
These  be  thy  trods,  O  Israel,  which  have  broutrht  thee  up  out  of  the  land  of  Egypt. 

9.  And  the  Lord  said  unto  Moses,  I  have  seen  this  people,  and  behold  ii  is  a  stiff-necked 
people: 

16.  Now  therefore  let  me  o/one,  that  my  wrath  may  wax  hot  against  them,  and  that  I  may 
consume  them :  and  I  will  make  of  thee  a  great  nation. 

But  Moses  persisted  I 

]  I.  And  Moses  besought  the  Lord  his  (3od,  and  said,  Lord,  why  doth  thy  wrath  wax  hot 
against  thy  peonle,  which  thou  hast  brought  forth  out  of  the  land  of  Egypt  with  great  power, 
and  with  a  mignty  hand? 

VZ,  Wherefore  should  the  Egyptians  speak,  and  say.  For  miichiefdid  he  bring  them  out 
to  slay  them  in  the  mountains  and  to  consume  them  from  the  face  of  the  earth  f  Turn  from 
thy  fierce  wrath,  and  repent  of  this  evil  against  thy  people. 

J  3.  Remember  Abraham.  Isaac,  and  Israel,  thy  servants,  to  whom  thou  swearest  by  thine 
own  self,  and  eaidst  unto  them,  I  will  multiply  your  seed  as  the  stars  of  heaven,  and  all 
this  land  that  I  have  spoken  of  will  I  give  unto  your  seed,  and  they  shall  inherit  it  forever. 

14.  And  the  Lord  repented  of  the  evU  which  be  thought  to  do  unto  his  people. 

Thus  it  appears  that  the  judgment  of  the  Almighty  was  reconsidered, 
and  upon  the  re-argument  of  Moses  was  reversed. 

Supported,  Senators,  by  such  precedents,  I  shall  undertake  to  show^ 
that  the  order  passed  by  the  court,  declaring  the  articles  of  impeach- 
ment to  be  sufficient  in  law,  was  erroneous ;  and  that  the  respondent 
was  thereby  deprived  of  the  right  of  demurring  thereto. 

Before  coming  to  that,  however,  let  me  consider  some  other  questions 
arising  in  this  cape. 

And,  first  of  all,  who  is  this  respondent? — 

It  will  not  be  protended  that  there  is  any  direct  evidence  of  his  guilt. 
The  most  that  can  be  claimed  is,  that  the  evidence  establishes  certain 
facts  or  circumstances  from  which,  perhaps,  you  may  deduce  the  fact  of 

guilt. 
It  is  a  well  settled  principle  of  law,  and  a  cherished  maxim  of  religion, 

that  when  any  fact  is  susceptible  of  two  constructions,  when  any  cir- 
cumstance is  reconcilable  as  well  with  the  theory  of  innocence  «s  with 
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that  of  gailt,  tben  sach  fact  or  circumstance  is  worthless  to  establish 
gailt  Legal  presamption  equally  with  Ghristiao  charity  tarns  the  even 
scales  in  favor  of  InnoceDce.  And  in  a  case  resting  open  circamstan- 
tial  evidence — where  the  fact  of  guilt  is  only  an  inference  from  other 
clearly-established  facts — the  former  character  of  the  defendant,  good 
or  bad,  is  an  important  element. 

A  professional  thief,  .escaping  from  the  Five  Points  of  New  York,  and 
charged  with  shop-lifting  in  the  city  of  Washington,  would  be  convicted 
upon  very  slight  evidence,  because  he  would  be  presumed  to  be  plying 
his  vocation ;  while  the  same  charge  made  against  a  bishop  of  the  church 
could  only  be  sustained  by  overwhelming  proof.  In  the  first  case  the 
inclination  of  the  jury  would  be  to  find  the  defendant  guilty;  in  the 
latter,  to  demand  irresistible  testimony  to  overcome  the  presumption  of 
innocence.  In  the  one  case,  a  single  witness  might  suffice ;  in  the  other, 
a  cloud  of  witnesses  might  be  dist>elieved. 

This  presumption  of  law  is  a  result  of  human  experience.  It  is  rare, 
indeed,  that  a  man  reaches  the  meridian  of  life,  possessing  the  confi- 
dence of  his  associates,  and  then,  upon  a  sudden  impulse,  plunges  head- 
long into  the  depths  of  vice  and  infamy.  And  it  is  still  more  rare,  that 
from  the  depths  ot  infamy  and  vice  a  mortal  with  one  rebound  can' 
regain  the  upper  air,  and  pursue  a  course  of  integrity  and  honor.  And 
yet,  if  Belknap  be  guilty,  he  has  peiformed  this  twofold  miracle. 

Mr.  Glymer's  investigating  committee,  when  they  had  found,  as  thej 
thought,  one  act  of  corruption  in  the  Secretary  of  War,  in  the  second 
year  of  his  term,  naturally  concluded  that  innumerable  other  instances 
of  corruption  would  be  found  in  his  long  administration.  Their  logic 
was  sound.  So  they  have  searched,  examined,  and  investigated  the 
transactions  of  every  branch  and  bureau  of  the  War  Department,  from 
Belknap's  appointment  down  to  the  hour  of  his  resignation.  They  have 
inquired  into  the  expenses  of  his  domestic  life ;  have  consulted  his  tailor, 
his  butcher,  and  his  grocer;  investigated  his  bank  account;  and  have 
pursued  him  in  ways  and  by  means  never  before  resorted  to.  Yet  the 
result  is^  that,  except  the  matter  under  consideration,  there  is  not  a 
transaction  in  his  entire  administration  upon  which  they  can  fonndeven 
a  censure. 

If  Belknap  be  guilty  of  the  offense  charged,  then,  by  all  the  laws  of 
probability,  be  had  been  led  to  it,  his  conscience  stifled  and  his  heart 
hardened  by  the  perpetration  of  lesser  villainies.  It  is  from  small  pii- 
ferings  and  petty  offenses  that  criminals  advance,  step  by  step,  to  the 
commission  of  crimes  that  shock  the  sense  of  a  nation. 

And  if  Belknap  had  become,  as  the  managers  claim,  so  debased,  so 
regardless  of  the  common  maxims  of  honesty,  as  to  pollute  his  hand  with 
a  bribe  from  Marsh,  in  1870,  it  is  impossible  that  be  could  subsequently 
have  turned  away  from  far  better  opportunities  for  corrupt  aggrandize- 
ment. 

In  the  single  transaction  of  the  sale  of  arms  to  France,  Belknap  might 
easily  have  made  a  million  of  dollars ;  and  you  will  remember  how  cer- 
tain Senators^  full  of  suspicion  and  empty  of  charity,  professed  to  be- 
lieve that,  because  he  had  the  opportunity,  he  must  have  improved  it. 
An  investigation  by  a  select  committee  was  ordered,  and,  after  aseaich- 
ing  and  rigid  inquiry,  the  committee,  consisting  of  democrats  and 
republicans,  unanimously  exonerated  this  respondent  from  any  crimi- 
nality in  that  transaction.  That  protracted  investigation  left  no  shadow 
upon  his  fair  fame. 

To  suppose,  then,  that  this  respondent  from  a  long  and  honorable 
career,  pursued  unfalteringly  to  the  year  1870,  turned  suddenly  upon 
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all  the  pledges  of  his  past  life,  became  oblivious  of  all  his  domestic,  social, 
aucl  ofitlcial  obligatioDS,  aud  fell  into  the  depths  of  moral  depravity ; 
that  he  rose  thence,  aod  casting^  aside  all  the  corraption  of  mind  and 
heart  that  had  dragged  him  down-ward,  lived  thenceforth  a  pure  aud 
noble  life,  is  to  suppose  something  not  within  the  range  of  probability — 
something  against  the  teachings  of  all  human  experience — a  result 
only  to  be  accomplished  by  miracle.  To  fall  may  be  easy,  but  to  rise 
from  the  depths  is  not  so  easy. 

Faeilis  deseensui  Avemi; 

•  •  *  •  • 

8ed  revocare  gradum,  iupera$qu€  evadere  ad  aurai 
Hoc  opus,  hie  tabor  est. 

The  respondent's  good  character  and  official  purity  since  1870  has  been 
established  by  his  enemies.  Mr.  Clymer's  committee,  after  the  most 
exhaustive  investigation,  are  silent.  Their  silence  is  commendation ;  if 
they  could  censure,  they  would  be  swift  to  speak.  2So  it  only  remains 
to  consider  what  was  his  character  prior  lb  1870. 

The  part  the  respondent  bore  during  the  war  is  recorded  history. 
Ui>on  a  former  occasion  1  referred  to  the  coincidence  that  the  articles  of 
impeachment  were  served  upon  him  on  the  anniversary  of  the  battle  of 
Shilob,  and  at  the  very  hour  of  the  day  when,  under  the  eye  of  General 
Grant,  be  moved  into  the  line  which  made  a  successful  stand  against 
the  fierce  onslaught  of  General  Beauregard,  and  turned  the  tide  of  bat- 
tle in  favor  of  the  Union.  This  was  the  first  time  the  great  commander 
ever  saw  Belknap.  General  Grant  never  can  forget  the  men  whose 
bravery  in  the  war  for  the  Union  attracted  his  attention.  That  day's 
work  made  Belknap  Secretary  of  War.  And,  as  though  to  keep  this 
matter  fresh  in  the  mind  of  the  Senate,  on  Friday,  July  7,  (see  Congres- 
sional Record,)  the  proceedings  of  this  court  were  suspended  to  pass  a 
bill  removing  General  Beauregard's  political  disabilities,  and  then  the 
court  resumed  its  proceedings,  to  determine  whether  it  should  impose 
political  disabilities  upon  General  Belknap.  « 

The  character  of  the  respondent,  from  his  boyhood  to  his  appointment 
as  Secretary  of  War,  is  established  by  the  testimony  of  the  Hon.  Samuel  F. 
Miller,  one  of  the  mosthighly-esteemed  just  ices  of  the  Supreme  Court,  and 
Governor  Lowe,  ex-governor  and  ex-chief-justice  of  Iowa;  both  of  whom 
•for  nearly  a  quarter  of  a  century  had  resided  in  the  same  town  with  him, 
aud  knew  him  intimately;  and  by  both  the  Senators  from  his  own  State. 
His  character  as  Secretary  of«  War  has  been  established  by  heads  at 
Bureaus  in  the  War  Department,  through  whom  the  details  of  his  ad- 
ministration were  executed.  The  Adjutant-General,  Inspector-General, 
Judge- Advocate-General,  Chief  of  Engineers,  of  Ordnance,  the  Superin- 
tendent of  the  Military  Academy,  Generals  Hancock,  McDowell,  Pope, 
and  Augur,  have  all  testified  to  the  energy,  ability,  and  integrity  with 
which  he  conducted  himself  in  his  high  ofiioe.  Three  hundred  and  thirty- 
seven  millions  of  dollars  of  the  public  money  passed  through  his  hands 
while  he  was  Secretary  of  War,  for  every  cent  of  which  he  has  duly  ac- 
counted. 

Of  course,  where  the  proof  of  particular  criminality  is  direct  and  pos- 
itive, evidence  of  prior  good  character  is  unavailing.  But  where  such 
direct  proof  is  wanting,  and  where  guilt  or  innocence  must  be  spelled 
out  from  facts  and  circumstances,  proof  of  character  is  an  important 
element;  then  good  character  is  the  great  rock  upon  which  any  defense 

must  rest. 

We  have  had  a  remarkable  illustration  of  this  very  recently  in  the 
ease  of  Mr.  Kerr,  Speaker  of  the  House.    And  let  me  say,  first,  that  I 
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believe  Mr.  Kerr  is  as  honest  a  man  as  ever  lived.  I  do  not  credit,  in 
tbe  slightest  degree,  the  slanders  that  were  set  on  foot  against  him;  bat 
truth  justifies  me  in  saying  that  the  testimony  against  him  is  twice  as 
strong  as  the  testimony  here  is  against  Belknap.  The  witness  who 
swore  positively  to  the  payment  of  a  bribe  did  not  flee  the  country,  as 
Marsh  did ;  he  remained  under  the  flag,  and  persisted  and  persists  to  day 
in  his  statement.  Cross-examination  did  not  shake  him.  He  had  learned 
his  story  well.  What  did  clear  Mr.  Kerr  in  the  estimation  of  tbe  House 
and  of  all  honorable  ment  Mr.  Kerr  had  not  spent  his  days  under  a 
bnshel.  He  was  well  known  in  his  own  State.  He  was  known  to  the 
House;  he  was  known  throughout  the  country  as  a  high-minded,  upright 
man.  And  it  was  not  to  be  tolerated,  ought  never  to  be  tolerated,  that 
a  man  of  such  repute  and  character  should  be  blasted  by  the  breath  of 
a  single  scoundrel.  What  was  the  result  Y  The  committee  of  tbe  House 
of  Bepresentatives  unanimously  acquitted  him;  the  House  acquits bim; 
the  country  acquits  him. 

There  was  one  fortunate  q^cnmstance  in  Mr.  Kerr's  case.  Be  was  a 
democrat.  My  honest  belief  is  that,  had  he  been  a  republican,  be  would 
have  been  expelled  the  House  unanimously.  The  democrats  would  have 
voted  against  him  for  the  fnn  of  the  thing;  tbe  republicans  to  cleaiute 
their  party. 

The  republican  party  has  thus  far  survived  under  a  practice  that 
would  break  up  any  family  in  the  land  in  twenty-four  hours.  Suppose 
a  father,  instead  of  remonstrating  with  a  son  for  some  slightly  irregular 
conduct,  should  go  upon  the  streets  and  denounce  him.  Suppose  broth- 
ers, instead  of  defending  their  sisters  against  the  breath  of  slander, 
should  join  in  the  cry  and  swell  it  to  an  uproar.  Suppose  all  tbe  little 
jars  and  ebnllitions  of  temper,  occurring  more  or  less  often  in  every 
family,  were  to  be  recounted  with  all  the  exaggerations  of  malice;  slight 
faults  magnified,  and  harmless  occurrences  misrepresented — bow  long 
would  the  family  hold  together,  and  how  much  of  happiness  would  its 
members  enjoy  before  its  certain  disruption  Y 

If  a  democratic  newspaper  or  committee  of  investigation  assails  a.re- 
publican — especially  if  he  has  been  prominent — instantly  every  republi- 
can newspaper,  organization,  and  individual  declares  the  belief  that  he 
was  always  a  rascal,  and  expresses  profound  amazement  that  tbe  demo- 
crats had  not  found  it  out  before.  And  so,  under  pretense  of  purifying 
the  party,  they  join  in  one  acclaim  to  cry  him  down  foTever-^anything 
to  get  rid  of  him.  The  democratic  party  has  some  sense ;  it  washes  its 
dirty  linen  at  home.  If  one  of  its  proiiiinent  members  be  assailed,  a 
halt  is  called,  and  a  patient  investigation  demanded.  And  all  our  repub- 
lican editors,  acting,  apparently,  upon  the  theory  that  all  the  rascals 
are  in  the  republican  party,  and  all  the  republicans,  except  themselves, 
are  probably  rascals,  take  the  part  of  the  accused  democrat,  and  demand 
a  suspensiofi  of  public  opinion  until  the  accusation  shall  have  been  fully 
investigated  and  absolutely  established.  Thus  the  inculpated  democrat 
has  some  chance  of  receiving  at  least  some  degree  of  justice.  I  do  not 
complain  of  this.  If  our  party  cannot  be  just  to  its  own  members,  1  am 
glad  its  editors  and  politicians  can  be  just  to  those  who  do  not  belong 
to  it. 

The  Great  Master  commanded  his  apostles  to  be  wise  as  serpents  and 
harmless  as  doves.  The  republican  party  observes  the  latter,  and  re- 
jects the  former,  clause  of  this  precept;  and  while  we  are  playing" the 
part  of  the  dove,  the  serpent  is  rapidly  gliding  toward  the  White  House. 

There  is  another  suggestion.  Impeachment,  under  our  Constitution, 
is  not  designed  to  punish  specific  violations  of  statute  law,  but  rather  to 
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protect  the  public  against  general  maladministration  in  high  pnblic  of- 
fices. And,  therefore,  when  an  officer  is  impeached^  it  is  submitted  that 
he  sboald  not  be  convicted  and  removed  froni  office,  degraded,  and  dis- 
graced for  a  single  transaction,  provided  the  general  tenor  of  his  admin- 
istration is  commendable.  There  is  a  passage  in  one  of  the  arguments 
of  Erskineso  appropriate  to  my  purpose  that  I  will  send  it  to  the  Secre- 
tary  to  be  read.  In  the  trial  of  John  Stockdale  for  libel  the  attorney- 
^^eral  produced  before  the  jury  a  volame  of  several  hundred  pages, 
from  which  he  read  to  the  jury  marked  passages,  here  and  there, 
sometimes  with  intervals  of  forty  or  fifty  pages,  and  asked  the  jury 
upon  those  passages  to  convict  the  writer  of  the  book  of  libel.  Mr. 
Erskine  claimed  that  the  whole  volume  should  go  to  the  jury,  and  that 
they  should  determine  from  the  whole  volume,  and  not  from  a  few  pas- 
sages here  and  there,  whether  the  book  was  written  with  good  or  bad 
intent.    He  said : 

One  word  more,  p^ntlemen,  and  I  have  done.  Every  hnman  tribanal  ou^ht  to  take  care 
to  administer  justice,  as  we  look  hereafter  to  have  justice  administered  to  ourselves. 
Upon  the  principle  on  which  the  attorney-^neral  pra^s  sentence  upon  my  client — God  have 
mercy  upon  us !  Instead  of  standing  before  him  in  judgment  with  the  hopes  and  consola- 
tiona  of  Christians,  we  must  call  upon  the  mountains  to  cover  us ;  for  which  of  us  can  pre- 
sent for  omniscient  examination  a  pure,  unspotted, and  faultless  course?  But  I  humoly 
expect  that  the  benevolent  Author  of^  our  being  will  judge  us  as  I  have  been  pointing  out  for 
your  example.  Holing  up  the  great  volume  of  our  lives  in  His  hands,  and  regaraing  the 
general  scope  of  them :  if  He  discovers  benevolence,  charity,  and  good-will  to  man  beating 
m  the  heart,  where  He  alone  can  look ;  if  he  finds  that  our  conduct,  though  often  forced  out 
of  the  path  by  our  infirmities,  has  been  in  gtneral  well  directed.  His  all-searching  eye 
will  assuredly  never  pursue  us  into  those  tittU  eomen  of  our  lives,  much  less  will  His  jus  - 
tice  select  them  for  punishment,  without  the  general  context  of  our  existence,  by  which  faults 
may  be  sometimes  found  to  have  grown  out  of  virtues,  and  very  manff  of  our  hearUsi  offen$es 
to  have  been  grafted  by  human  imptrfuUom  upon  the  best  and  kindest  of  our  affections.  No, 
gentlemen,  believe  me,  this  is  not  the  course  of  divine  justice,  or  there  is  no  truth  in  the  gos- 
pels of  Heaven.  If  the  general  tenor  of  a  man*s  conduct  be  such  as  I  have  represented  it, 
he  may  walk  through  the  shadow  of  death,  with  all  his  faults  about  him,  with  as  much 
cheerfolneaa  as  in  the  common  paths  of  life ;  because  he  knows  that  instead  of  a  stem 
accuser  to  expose  before  the  Author  of  his  nature  those  frail  passages,  which,  like  the  scored 
matter  in  the  book  before  you,  checkers  the  volume  of  the  bright^t  and  best-spent  life. 
His  mercy  will  obscure  them  from  the  eye  of  His  purity,  and  our  repentance  blot  them  out 
forever. 

All  this  would,  I  admit,  be  perfectly  foreign  and  irreleyant  if  yon  were  sitting  here  in  a 
case  of  property  between  man  and  man,  where  a  strict  rula  of  law  must  operate,  or  there 
iiottld  be  an  end  of  civil  life  and  society. 

SeDatorSf  there  never  was  a  case  where  this  eloquent  language  was 
more  applicable.  It  is  conceded  that  the  object  of  impeachment  is  not 
punishment,  but  protection  to  the  public  Can  you,  as  Ohristian  gen- 
tlemen, say  that  the  public  safety  requires  that,  for  a  single  transgres* 
sion  e'*  n  if  you  find  it  clearly  proved,  which  I  shall  attempt  to  show 
is  not  the  case,  can  you,  for  the  blot  of  a  single  day,  in  a  long  and  other- 
wise spotle-ss  life,  full  of  gallant  action  and  upright  administration  in 
high  offices  and  public  trusts,  brand  this  man  as  infamous  ^before  the 

world  T 
Take  the  case  of  General  Jackson  at  New  Orleans.    Suppose  him  to 

be  impeached  and  on  trial  to-day  for  the  arbitrary  arrest  of  a  Federal 
judge,  and  suppose  that  able  lawyers  had  demonstrated  to  your  entire 
satisfaction  that  the  arrest  of  the  judge  was  an  illegal  act,  would  you 
shut  your  eyes  to  the  fact  that  this  illegal  act  was  only  one  step  in  a 
or  lliant  military  campaign  which  saved  New  Orleans  from  the  devas- 
tation of  the  foe,  and  shed  immortal  luster  upon  the  American  name 
and  nation  t  And  would  you  select  this  single  act,  and  base  upon  it  a 
general  condemnation,  to  render  infamous  a  name  otherwise  most  illus- 
trious 1 
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And  yet  I  submit  that  the  principle  which  woald  justify  the  cooviction 
of  General  Belknap  in  this  case  for  a  single  transaction  in  an  otherwise 
blameless  administration  of  the  War  Department  for  seven  long  years, 
would  justify  the  conviction  of  Jackson  in  the  case  supposed.  Sncha 
rule  of  judgment  is  in  opposition  to  every  principle  and  seDtiment  of 
Christian  charity.  It  is  consistent  only  with  the  bigotry,  the  intolerance, 
and  the  cruelty  which  the  religion  of  Christ  was  intended  to  abolish. 

But,  Senators,  if  I  have  pressed  the  argument  too  far  upon  ttis 
point,  may  I  not  fall  back  within  recognized  legal  lines,  and  still  insist 
that,  in  a  case  like  this,  where  it  must  be  admitted  there  is  no  direct 
proof  of  guilt,  the  circumstances  relied  upon  to  raise  an  inference  of 
guilt  should  be  critically  scanned,  and  the  whole  case  rejected  aniess 
there  is  a  moral  certainty  of  guilt  Y 

Kow  what  is  the  theory  of  this  prosecution  Y  That  it  is  a  case  of 
bribery;  that  Belknap  accepted  a  bribe  from  Marsh. 

The  honorable  manager,  Mr.  Lynde,  has  referred  us  to  section  1781  of 
the  Kevised  Statutes,  which,  omitting  immaterial  words,  provides  as  fol- 
lows: 

Any  officer  who,  directly  or  iudirectlj,  receives,  or  agftees  to  receive,  any  money,  &c,  for 
giving  an  office  or  place  to  any  person  whatever,  shall  be  guilty  of  a  misdemeanor. 

Also  tl\e  section  in  regard  to  bribery  of  officers,  which  is  section 
5501 : 

Every  officer  of  the  United  States  •  »  •  who  asks,  accepts,  or  receives  any  money 
*  *  *  uith  intent  tif  have  his  decision  or  action  on  &ny  qneatlont  matter,  caase,  or  proceed- 
ing which  may,  at  any  time,  be  pending,  or  which  may  by  law  be  brought  before  hiinin  bii 
omcial^capacity,  influenced  thereby^ 

shall  be  deemed  guilty  of  a  misdemeanor. 

These  sections  are  in  pari  matma,  and  must  be  construed  together. 
They  define  and  punish  the  crime  of  bribery.  Greenleaf,  abridging  the 
English  authorities,  defines  bribery  of  an  officer  to  be  receiving  an  aa- 
due  reward,  in  order  to  infiuence  his  behavior  in  office,  and  incune  bim 
to  act  contrary  to  the  known  rules  of  honesty  and  integrity.  And  he 
cites  3  Coke's  Institutes,  145;  4  Blackston^s  Commentaries,  139;  1 
Bussell  on  Crimes,  154 ;  and  Hawkins's  Pleas  of  the  Crown,  67. 

The  language  of  section  1781  Revised  Statutes,  "Any  officer  who 
directly  or  indirectly  receives  or  agrees  to  receive  any  money,  &c.,  for 
giving  an  office,"  &c.,  evidently  contemplates  what  section  5501  more 
clearly  expresses,  namely,  that  the  money  Aall  be  given  or  promised  be- 
fore, or  simultaneously  with,  the  giving  of  the  office. 

The  statutes  against  usury  provide  that  any  person  who  shall  take  or 
receive  for  the  loan  of  money,  more  than  a  certain  per  cent,  shall  forfeit, 
&c.  If  I  borrow  of  my  neighbor  $10,000,  at  a  legal  rate  of  interest, 
and  subsequently  pay  him  principal  and  interest;  and  after  the  transac- 
tion of  loan  is  completely  closed,  I  say  to  him  that  by  the  investment  of 
the  Ddoney  borrowed  I  made  $10,000,  and  offer  to  give  him,  and  he  re- 
ceives one-half  of  the*  profits  made  by  me,  it  would  not  be  pretended 
that  such  gift  and  receipt  constituted  a  violation  of  the  statute  against 
usury.  The  two  sections  read  together,  and  in  view  of  the  definition  of 
bribery  at  common  law,  can  only  be  considered  as  providing  for  the 
case  where  money  is  received  by  the  officer,  with  the  intent  that  his  offi- 
cial conduct  shall  be  influenced  thereby.  And  to  this  end,  of  course,  the 
payment  or  promise  of  payment  must  be  made  before  official  action  is 
taken. 

Again,  bribery  may  involve  the  person  who  gives  the  money  and  the 
officer  who  receives  it;  or  it  may  involve  the  person  who  gives  it  and 
not  the  officer  who  receives  it ;  or  it  may  involve  the  officer  who  receives 
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it  and  uot  the  person  who  gives  it,  and  this  point  I  wish  to  present  dis- 
tinctly, because  the  manager  the  other  day  maintained  exactly  the  op- 
posite theory.  Mr.  Jenks  yesterday  maintained  that  whether  Mr.  Bel- 
knap was  guilty  of  being  bribed  or  not  depended  upon  the  intent  and 
pnrpo«<e  with  which  Marsh  had  given  him  the  money.  That  m  not  the 
law.  We  have  two  statutes,  sections  5450  and  5451,  punishing  the  giver, 
and  sections  5500  and  5501,  punishing  the  receiver  of  a  bribe.  The 
statute  against  giving  a  bribe  provides  that  if  any  person  shall  give 
money  with  intent  to  influence  the  officer,  &c.  The  intent  here  mentioned 
is,  of  course,  the  intent  of  the  giver — he  may  be  indicted,  without  charg- 
ing that  the  officer  who  received  it  received  it  with  any  guilty  intent. 
His  crime  is  complete  when  he  has  given  the  money,  with  his  own  intent 
that  that  money  should  influence  the  action  of  the  officer.  So  when  an  of- 
ficer is  indicted  it  need  not  be  charged  in  the  indictment  that  the  giver 
intended  thereby  to  influence  the  officer's  conduct.  It  must  be  charged 
in  the  language  of  the  statute  that  the  officer  received  it  with  the  intent 
to  have  his  mind  thereby  influenced ;  for  that  is  the  language  of  the 
statute. 

This  I  deem  an  important  distinction :  and  one  great  error  of  the  ar- 
gument of  the  manager  yesterday  resulted  from  his  ignoring  this  dis- 
tinction. The  mere  giving  of  money  by  Marsh  to  Belknap  was  entirely 
innocent.  But  if  Marsh  gave  it  for  the  purpose  of  influencing  Belknap's 
official  conduct,  then  Marsli  is  guilty  of  bribery.  But  Belknap  is  not 
guilty  of  bribery,  unless  he  received  the  money  with  the  intent  and  for 
the  purpose  of  having  his  official  conduct  influenced  thereby. 

The  burden  is  upon  the  prosecution  to  show  that  Belknap,  when  he 
received  the  money,  received  it  with  the  intent  and  for  the  purpose  of 
having  bis  official  conduct  influenced  thereby.  And  this  must  be  proved 
beyond  reasonable  doubt.  I  need  not  stop  here,  as  I  should  if  address- 
ing a  jury,  to  show  what  the  law  means  by  the  phrase,  *'  reasonable 
doubt.''  This  phrase  is  merely  the  legal  expression  of  that  maxim  of 
Christian  charity  inculcated  in  the  gospels.  If,  under  all  the  circum- 
stances, it  is  as  probable  that  the  respondent  is  innocent,  as  that  he  is 
guilty,  charity  requires  you  to  find  him  innocent  So  the  law  says  this 
charitable  presumption,  the  impulse  of  the  heart  to  think  well  of  all 
men,  must  be  clearly  overcome  by  proof  before  there  can  be  conviction; 
and  this  is  all  the  phrase  means.  The  prosecution  must  establish 
beyond  reasonable  doubt  that  Belknap  not  only  received  the  money 
directly  or  indirectly  ;  but  that  he  received  it  with  the  intent  of  having 
bis  official  conduct  influenced  thereby. 

For  the  purpose  of  bringing  this  point  still  more  distinctly,  if  possible, 
before  your  minds,  let  me  read  the  statute  again: 

Every  officer  .  *  *  *  ^ho  Mks,  accepts,  or  receiyes  any  money  •  •  •  ufUh  intent 
to  kar>e  his  decision  or  action  on  any  question,  matter,  cause,  d^c,  xnfiuenced  thereby^  is  g^uilty 
of  a  misdemeanor,  Sec.    (Revised  Statutes,  section  550 J,  page  1072.) 

I  need  not  stop,  addressing  a  body  of  lawyers,  to  show  that  where 
the  statute  makes  the  intent  an  integral  and  essential  part  of  the  of- 
fense, that  tlie  intent  must  be  established  as  plainly  and  clearly  as  the 
act  itself.  You  must  not  only  find  the  receipt  of  the  money,  but  you 
must  be  able  to  say  that  you  believe  that  when  Belknap  received  it  he 
received  it  with  the  intent  that  his  ofiicial  conduct  should  be  influenced 
thereby.  I  submit  to  every  lawyer  that  upon  this  statute  no  indictment 
could  stand  a  minute  that  did  not  charge  such  intent  Apd  although 
equal  strictness  of  pleading  be  not  required  in  impeachment  cases,  the 
statement  of  every  essential  element  of  the  offense  is  necessary,  and  not 
only  must  it  be  stated,  but  it  must  be  proved.   You  must  be  able  to  say 
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that  you  believe  tbis  man  received  tbis  mtoey,  and  not  only  that,  but 
that  when  he  received  it,  he  did  so,  meaning  and  intending  that  iu  con- 
sideration of  the  money  he  would  act  officially  otherwise  than  he  would 
had  he  not  received  the  money.  I  do  not  believe  there  is  a  Senator  in 
this  chamber  who  believes  that  Belknap's  official  action  was  iuHaenced, 
or  that  he  intended  it  should  be,  by  this  money. 

It  may  be  said  this  is  holdingjvery  strictly  to  the  statute.  That  is  my 
duty,  and  it  is  your  duty.  All  penal  enactments  are  to  be  strictly  con- 
strued. 

The  Senate  of  the  United  States,  in  the  exercise  of  this  which  Black- 
stone  declares  is  an  ^^ awful  jurisdiction,"  cannot  go  shuffling  and  ambling 
in  editorial  style  through  these  statutes.  There  must  be  exael  descrip- 
tion of  offenses,  couched  in  definite,  legal  language,  or  there  is  no  charge 
to  stand  iu  a  judicial  tribunal.  And  it  is  as  necessary  that  the  articles 
should  charge,  and  the  evidence  show,  that  Belknap  received  the  money 
with  the  intent  mentioned  in  the  statute,  as  that  he  received  the  money 
at  all.  If  Belknap  received  the  money  with  tbis  intent,  he  is  guilty  of 
bribery.  But  if  he  received  the  money  without  this  intent  he  is  not 
guilty  of  bribery.  And  in  determining  with  what  intent  Belknap  re- 
ceived the  money,  it  is  wholly  immaterial  what  was  the  intention  of 
Marsh  in  giving  it. 

Now,  Senators,  let  me  remind  you  how  important  is  this  distinction  to 
all  public  men.  I  invoke  it  not  for  Belknap's  sake  only,  but  for  the  sake 
of  justice,  and  for  the  sake  of  every  man  holding  high  civil  office. 

We  all  know  how  differently  different  classes  of  men  are  affected  by 
the  influence  of  money.  Some  men  will  commit  murder  for  five  dollars ; 
some  for  a  thousand  dollars;  and  some  not  at  all.  Some  men  would 
think  a  box  of  cigars  would  influence  a  Senator,  and  might  present  it  in 
that  expectation.  On  their  part  it  would  be  bribery.  But  the  Senator 
might  accept  the  present  because  he  would  think  it  mere  coxcombry  of 
honesty  to  decline  it.  But  he  would  never  think  of  being  influenced  in 
the  discharge  of  his  official  duty  by  any  such  present.  In  other  words, 
he  would  not  accept  it  with  the  intent  to  have  it  influence  his  official 
action. 

Take  another  subject,  which  has  been  somewhat  discussed,  that  of  rail- 
road-passes to  public  men.  There  is  no  reason  to  suppose  that  railroad 
companies  send  passes  to  legislators  out  of  mere  compassion  for  their 
scant  salary.  If  such  were  their  motive  they  would  send  them  to  all  poor 
men;  and  would  not  discontinue  them  when  the  legislator  failed  of  re- 
election. Gas  companies,  existing  subject  to  legislative  control  and  super- 
vision, and  constantly  complained  of  by  the  people  to  the  legislature,  do 
not  illuminate  the  houses  of  the  legislators  gratuitously  from  mere  love 
of  illumination ;  if  so,  they  would  light  up  every  shanty  within  theirreach; 
and  gas-meters  would  be  superfluous. 

These  corporations  doubtless  expect  favors  to  result  from  their  osten- 
tatious accommodations.  But  do  the  public  men  who  receive  gas-bills 
receipted,  annual  railroad  passes,  horse-railroad  slips  to  be  punched  by 
the  conductor,  and  dead-head  stamps  from  telegraph  companies,  receive 
the  same  with  intent  to  have  their  official  action  influenced  thereby! 

You  all  remember  the  grave  joke  perpetrated  by  Nicholas  Hill  in  the 
court  of  appeals  of  New  York,  who  said,  in  the  argument  of  a  cause 
against  a  railroad  company  before  that  court,  that  if  the  corrupting  power 
of  such  corporations  was  allowed  to  go  on  for  a  few  years,  it  might  chance 
that  an  advocate  would  be  compelled  to  argue  a  cause  against  a  railroad 
company,  before  a  court,  every  member  of  which  might  have  th3  com- 
pany's pass  in  his  pocket. 
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There  was  published  in  the  New  York  Tribane  some  time  ago  an  ex- 
tract from  a  telegraph  company^s  report  to  its  stockholders;  an  extract 
Irom  vhich  was  as  follows : 

Tbe  franks  issued  to  Cbyenuneot  officials,  constitute  nearly  a  third  of  the  total  conpli- 

mentarj  business.    Tbe  wires  of  tbe Company  extend  into  tbirty-seven  States  and 

nine  Territories,  witbin  the  limits  of  the  United  States,  and  into  four  of  tbe  Birttish  provinces. 
In  all  of  them  our  property  is  more  or  less  subject  to  tbe  action  of  the  national.  State,  and 
mmiuipal  authorities;  and  the  jadicums  use  of  complimentary  franks  amonf^  them,    has 
been  the  means  of  saying  to  the  company  siaajf  times  the  money  value  of  the  free  service 
performed. 

This  is  a  plain  confession  that  dead-head  stamps  are  issued  in  expec- 
tation of  official  favors,  and  a  declaration  that  the  expectation  has  been 
realized.  Bnt  who  will  say  that  the  public  men  who  have  been  the  re- 
cipients of  SQch  courtesy,  received  the  stamps  with  the  intent  to  have 
their  official  conduct  influenced  thereby  Y 

And  I  invoke  at  your  hands  for  General  Belknap  the  distinction  which 
these  instances  mark  between  the  intention  0/  the  giver  and  the  intention 
of  the  receiver  of  such  courtesies.  If  the  giver  intended  by  the  gift  of 
stamps  to  infloence  the  conduct  of  a  Senator,  he  committed  bribery.  But 
if  the  Senator  who  received  the  stamps  did  so  without  intending  to  be 
thereby  influenced  in  his  official  action,  he  was  not  gnilty  of  bribery. 

And  I  defy  the  honorable  manager  who  is  to  close  this  case  to  convict 
General  Belknap  upon  the  intention  of  Mr.  Marsh.  Before  the  respond- 
ent can  be  convicted  you  must  And  that  he  received  the  money  with 
the  intent  to  be  thereby  corrapted,  and  have  his  official  conduct  inflaenced 
and  corropted.  if  you  can  find  such  intent  from  the  testimony,  this  man 
can  be  convicted,  and  without  that  he  cannot  be  convicted.  He  may  be 
slaughtered  and  sacrificed;  bat  hecannotbejndicially  convicted.  There 
is  not  a  lawyer  in  the  Senate  who,  sitting  upon  a  bench  and  charging  a 
jury,  would  not  charge  that  the  law  is  in  substance  as  I  have  stated  it; 
that  before  they  could  find  Belknap  guilty  they  must  find  that  he  re- 
ceived the  money  with  intent  to  be  thereby  influenced  in  the  performance 
of  his  official  duty.  I  have  dwelt  upon  this  point  and  repeated  it  so 
often,  because  it  is  a  vital  point  in  this  case. 

Before  proceeding  to  an  examination,  necessarily  brief,  of  the  evidence 
in  thi6  case,  let  me  state  what  I  understand  to  be  the  philosophy  of  a 
trial  by  one's  peers.  There  is  no  phrase  in  the  English  tongue  more 
cherished  by  Englishmen  than  tuat  every  man  shall  be  tried  by  his  peers. 
Thousands  of  Englishmen  who  have  not  the  slightest  idea  of  the  mean- 
ing of  this  phrase,  would  draw  their  swords  and  imperil  their  lives 
against  anybody  who  should  question  it  It  is  an  outgrowth  of  the  pro- 
verb, '^  One-half  of  the  world  does  not  know  how  the  other  half  lives." 
Give  me  the  power  at  present  possessed  by  United  States  marshals  to 
pack  juries — a  power  unlimited — and  I  would  pack  a  jury  in  any  State 
of  this  Union  who  would  eonv;jct  a  person  charged  with  living  in  such 
extravagance  as  to  corrupt  the  public  morals  on  proof  that  he  expend- 
ed $3,000  a  year.  I  would  take  care  to  select  men  who  never  received 
or  expended  over  $500  a  year ;  men  who  never  saw  a  steamboat  or  a 
railroad ;  men  who  never  left  the  patch  of  ground  they  cultivate  except 
on  horseback ;  men  who  never  visited  a  city,  and  know  nothing  of  the 
expenses  of  living  out  of  their  own  class  and  circle.  I  could  pack  a 
jury  in  this  way  who  would  find  any  man  guilty  of  wasteful  prodigality 
whose  expenses  amounted  to  $3,000  a  year.  Hence  the  importance  of 
being  tried  by  one^s  peers ;  by  those  whose  habits  of  life,  whose  theories, 
sentiments,  and  associations  accord  with  your  own.  Madison,  in  the 
Federalist,  justified  the  selection  of  the  Senate  to  try  impeachments, 
upon  the  ground  that  impeachnients  would  lie  only  for  the  offenses  of 
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pnblic  men ;  and  Senators,  being  public  men,  would  be  the  best  judges 
of  such  cases. 

A  man's  reputation  is  fixed  by  the  opinion  of  his  own  class.  When 
a  lawyer  loses  his  standing  with  the  members  of  the  bar,  he  is  lost,  no 
matter  what  farmers  may  think  of  him.  As  long  as  he  maintains  his 
standing  with  his  own  class  he  is  safe,  no  matter  what  somebody  else 
may  think  of  him.  This  is  true  of  all  ranks  of  human  life.  Every  class 
can  judge  of  the  circumstances  and  criticise  correctly  the  conduct  of  one 
of  its  number.  But  whoever  goes  out  of  his  own  class,  either  above  or 
below  it,  is  incapable  of  judging  correctly  under  the  new  and  strange  cir- 
cumstances which  surround  him. 

Senators,  I  rejoice  that  my  client  is  on  trial  before  his  peers ;  before 
men  versed  in  public  affairs;  familiar  with  the  circumstances  which  sur- 
round public  men ;  acquainted  with  their  modes  of  proceeding,  their  man- 
ner of  living,  and  all  that  should  enter  into  correct  judgment  in  this 
case.  And,  as  such,  I  appeal  to  yon  to  say  whether,  from  all  the  circam- 
stances  given  in  evidence,  and  in  the  face  of  direct  evidence  to  the  con- 
trary, you  can  say  that  you  really  in  your  hearts  believe  that  Belknap^s 
conduct  was  at  all  influenced,  or  that  he  ever  intended  that  it  should  be, 
by  the  money  given  by  Marsh. 

Coming  now  to  consider  the  evidence  against  the  respondent,  let  it 
always  be  borne  in  mind  that  there  is  not  only  no  direct  evidence  to  es- 
tablish the  offense  charged,  but  that  the  direct  evidence  of  Marsh  and 
Evans,  the  only  competent  witnesses  who  have  absolute  knowledge  upon 
the  subject,  is  exactly  the  other  way. 

Marsh,  the  principal  witness  for  the  prosecution,  without  whose  testi- 
mony not  one  of  the  managers  would  pretend  there  was  the  slightest 
case  made,  was  examined  by  them  in  a  manner  which  betrayed  the  weak- 
ness of  their  cause.  If  there  was  any  corruption  in  the  transaction,  he 
knew  it,  and  could  testify  to  it.  But  the  managers  did  not,  dnrst  not 
lead  him  toward  the  body  of  the  crime ;  did  not  put  a  question  to  bring 
out  his  testimony  upon  the  main  point  of  the  case.  They  confined  him 
carefully  and  strictly  to  the  proof  of  sending  money  and  other  detached 
circumstances,  and  discreetly  avoided  asking  him  any  question  to  estab- 
lish a  guilty  intent.  They  knew  they  would  destroy  their  case  if  they 
did  so  ]  they  knew  Marsh  would  testify  to  a  state  of  facts  that  would 
acquit  Belknap.  When  we  urged  them  to  push  their  witness  away  from 
shore  and  direct  him  to  tbe  vital  points  of  the  case,  they  replied  that 
they  knew  their  side  of  the  case  better  than  we  did.  ^ot  a  bit  of  it 
We  knew  they  had  no  case ;  and  that  is  all  they  knew.  They  knew  their 
best  policy  was  to  get  as  little  of  the  truth  before  the  Senate  as  possible; 
and  they  were  quite  successful,  so  far  as  their  examination  of  Marsh  was 
concerned.  And  they  submitted  their  case  without  a  word  of  direct 
evidence  as  to  whether  Belknap  did  or  did  not  receive  the  money  sent 
with  the  intention  mentioned  in  the  statute.  But  the  managers  resorted 
to  proof  of  disconnected  circumstances,  from  which  they  hoped  the  Sen- 
ate might  infer  the  essential  fact — ^guilty  intent.  -; 

They  say  Belknap  did  not  appoint  Evans  upon  his  own  application, 
although  he  was  well  recommended,  but  did  subsequently  appoint  him 
at  the  request  of  Marsh. 

To  this  we  reply :  First,  Evans  had  no  lien  on  the  office  or  claim  to  the 
appointment.  The  act  of  Congress  authorizing  the  Secretary  of  War  to 
appoint  post-traders  did  not  require  bim  to  appoint  those  already  en- 
gaged in  the  business,  though  well  recommended.  Belknap  was  there- 
fore under  no  legal  obligation  to  appoint  Evans;  and  his  refusal  to  do 
80  was  only  the  exercise  of  a  discretion  vested  in  hini  by  law,  and  there- 
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fore  not  a  sabject  of  complaint,  mncli  less  of  indictment  or  impeachment. 
And,  again,  the  application  of  Evans  stated  that  he  contemplated  a  co- 
partnership with  one  Durfee,  who  was  already  interested  in  three  or  four 
other  traderships.  And  this  the  Secretary  thought  a  sufficient  reason  for 
not  appointing  Evans  and  so  establishing  Dnrfee  in  another  tradership. 

Again,  the  managers  say  the  reservation  was  enlarged,  and  thns 
Evans  was  benefited.  And  this,  they  say,  is  a  suspicions  circumstance. 
Another,  they  say,  was  that  Evans  was  the  only  trader  allowed  to  remain 
at  Fort  Sill ;  and  this  secured  him  a  monopoly  of  the  trade  there. 

And,  again,  certain  orders  were  made  by  the  Secretary  of  War  in  re- 
gard to  the  sale  of  liquor  at  Fort  Sill  which  were  beneficial  to  Evans. 

I  concede  that  if  these-favors  had  been  granted  to  Evans,  and  not  to 
other  traders,  and  had  not  been  fully  explained  by  evidence  on  the  part 
of  -the  defense,  they  would  have  been  slight,  yet  very  slight,  evidence 
that  some  special  relations  existed  between  Belknap  and  Evansor  Marsh. 
Bat  all  these  circumstances  have  been  so  fully  explained  that  they  are 
swept  out  of  the  case,  and  have  no  value  whatever  as  evidence. 

Now  as.  to  the  enlargement  of  the  reservation.  We  have  given  in 
evidence  the  records  of  the  Department,  which  show  that  the  recom- 
mendation for  this  came  through  the  regular  military  channels.  Gen- 
eral Pope,  the  commander  of  that  department,  recommended  such  en- 
largement in  a  communication  to  the  Adjutant-General;  who,  in  laying 
the  matter  before  the  Secretary  of  War,  suggested  that  the  Interior  De- 
partment ought  to  be  consulted,  because  the  enlargement  might  affect 
the  rights  of  certain  Indian  tribes.  Thereupon  the  matter  was  referred 
to  the  Secretary  of  the  Interior,  who  referred  it  to  the  Commissioner  of 
Indian  Affairs.  The  Commissioner  examined  the  matter,  and  rei>orted 
to  the  Secretary  of  the  Interior  that  there  was  no  objection  to  such  en- 
largement. The  Secretary  of  the  Interior  communicated  this  report  to 
the  Secretary  of  War,  who  thereupon  approved  the  recommendation  of 
General  Pope,  and  referred  the  matter  to  the  President,  with  whom  the 
power  of  ultimate  decision  resided ;  and  the  President  ordered  the  en- 
mrgement  to  be  made.  All  the  records  and  corresi>ondence  upon  this 
subject  we  have  giten  in  evidence,  and  they  are  a  part  of  this  record, 
and  conclusively  show  that  the  Secretary  of  War  treated  the  matter  in 
the  regular  routine  of  business,  and  is  no  more  responsible  for  the  en- 
largement of  t^e  reservation  than  any  of  the  officials  who  acted  upon  the 
subject.  And  there  is  not  a  word  of  proof,  nor  a  pretense  from  any 
quarter,  that  the  enlargement  of  the  reservation  was  improvidently  or 
unwisely  ordered. 

Now  as  to  the  liquor  business.  The  correspondence  and  records  are 
all  before  you,  and  speak  for  themselves.  Every  order  made  by  the 
Secretary  Vas  in  words  made  subject  to  the  approval  or  disapproval  of 
the  commandant  of  the  post ;  who  wcUy  as  the  Secretary  was  not,  ac- 
quainted with  the  circumstances  and  the  propriety  of  granting  the  license 
applied  for.  And  Evans  himself  testifies  that  these  are  the  only  matters 
which  he  ever  made  the  subject  of  request  to  the  Secretary  of  War. 
Evans  testifies,  also,  that  he  never  received  any  indulgence,  protection, 
or  favor  not  granted  to  post- traders  everywhere;  and  that  he  never 
suspected,  until  recently,  that  Belknap  had  received,  or  was  receiving, 
a  cent  from  Marsh. 

In  regard  to  Evans  being  the  only  trader  at  Fort  Sill,  it  is  established 
by  evidence  of  Evans,  and  of  Crosby,  chief  clerk  of  the  War  Department, 
that  this  was  the  universal  rule,  and  that  there  are  to-day  but  two  posts 
in  the  ijnited  States — and  both  these  in  the  State  of  Texas— where  more 
than  one  post-trader  is  allowed ;  and  in  those  instances  for  exceptional 
reasons. 
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A  great  deal  has  been  said  by  the  press  aboat  Belknap's  confession. 
The  people  believe  that  when  he  went  before  the  committee,  and  heard 
Maish's  testimony  read,  he  broke  down  completely,  confessed  gailt, 
tendered  his  resignation,  and  left  the  War  Department,  wriDging  his 
hands,  and  crying  like  a  child.  Now  of  all  this  not  one  word  is  tnie; 
bnt  truth  is  not  essential  to  a  sensational  newspaper  writer.  The  most 
stolid  correspondent  can  state  facts  and  tell' the  truth.  Bnt  your  briUiaiU 
corresponden  t  must  exercise  the  creative  faculty.  Out  of  the  commonest 
occurrences  of  the  day  it  is  his  rdle  to  produce  narratives  full  of  tragedy 
and  pathos,  of  the  wonderful,  the  romantic,  and  sometimes,  when  in  the 
vein,  of  the  comic  Generally  he  seems  to  prefer  the  tragic  vein.  And 
all  this  trash  finds  plenty  of  readers  and  believers.  The  managers,  recol- 
lecting, no  doubt,  the  effect  produced  upon  the  public  mind  by  this 
newspaper  extravagance  and  falsehood,  and  hoping,  perhaps,  that  it  had 
some  lodgment  in  this  chamber,  made  a  formal  offer  of  the  testimony  of 
Marsh  before  the  investigating  committee — testimony  not  given  in 
Belknap's  presence,  and  upon  which  the  witness  had  not  been  subjected 
to  cross-examination. 

It  is  a  well-settled  rule  of  law  that  what  a  witness  has  testified  to  be- 
fore another  tribunal,  or  upon  a  former  occasion,  is  only  admissible  as 
secondary  evidence,  where  the  witness  is  dead  or  beyond  the  jurisdiction 
of  the  court.  Marsh  had  been  examined  in  this  case,  and  was  in  fact  in 
the  chamber,  when  the  managers  offered  in  evidence  his  testimony  be- 
fore the  investigating  committee  of  the  House.  Against  our  objection 
the  Senate  admitted  this  ex  parte  testimony ;  the  managers  representing 
that  they  wished  to  read  the  evidence  for  the  purpose  of  showing  what 
Belknap  said  when  it  was  read  to  him.  Very  welL  What  did  Belknap 
say  ^  He  said,  ^'  Some  things  there  are  true,  some  are  false,  and  some  I 
know  nothing  about"  Simply  this,  and  nothing  more.  And  this  is  the 
sole  foundation  upon  which  the  press  has  reared  its  remarkable  stractare 
as  to  confessions  of  guilt,  &c.,  &c.  He  did  not  say  what  parts  of  it  were 
true,  what  parts  false,  or  what  parts  be  knew  nothing  about  Is  not 
that  a  remarkable  basis  upon  which  to  ask  a  man's  conviction  t  Sncb 
strategy  is  beneath  contempt 

Having  disposed  of  all  the  small  circumstances  which  only  by  the 
utmost  extravagance  can  be  claimed  to  be  probative  facts,  let  me  refer 
to  some  lesser  things  which  might  affect  a  suspicious  mind. 

]!^ovember  2, 1871,  complaints  having  been  made  that  an  unauthorized 
amount  of  liquors  had  been  brought  upon  the  reservation,  the  Secretary 
of  War  addressed  a  letter  to  Evans,  informing  him  of  the  charge  and 
inquiring  as  to  the  fact.  Afterward,  on  the  8th  of  November,  the  Sec- 
retary wrote  to  the  Solicitor  of  the  Treasury,  in  answer  to  an  inqniry 
upon  the  subject,  that  Evans  denied  the  truth  of  the  charge,  and  that 
no  complaint  had  ever  been  made  against  him  by  the  military  anthori- 
ties  at  Fort  Sill. 

Kow,  say  the  manager.^,  it  is  impossible  that  the  Secretary  could  have 
received  from  Evans,  prior  to  Novembers,  an  answer  to  the  Secretary's 
letter  of  November  2.  Therefore  the  Secretary  was  volunteering  a  de- 
fense for  Evans.  But  Mr.  Evans  swears  that  he  was  in  the  East,  and 
received  a  telegram  from  his  agent  at  the  reservation,  and  came  to 
Washington  and  saw  the  Secretary  upon  the  subject,  before  receiving 
the  Secretary's  letter  of  November  2.  And  the  letter  of  Grierson,  com- 
mandant of  the  post,  (Record,  page  147,)  fully  exonerate  Evans,  and 
stated  that  he  had  acted  under  military  authority.  And  thus  this  mo- 
mentous circumstance  is  dispollbd  of. 

The  managers  suffered  another  scare  from  an  equally  trivial  ircnm 
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stance.  Marsh  wrote  to  GeDeral  Belknap,  asking  that  the  appointment 
which  the  Secretary  had  promised  him  should  be  made  ont  in  the  name 
of  iBvans,  and  sent  to  him,  Marsh,  at  New  York.  Bvans's  formal  appli- 
cation and  recommendations  were  in  the  files  of  the  Department,  and 
>Ir.  Crosby,  who  had  charge  of  the  correspondence  of  the  Secretiiry  at 
that  time,  plaoed  Marsh's  letter  in  the  <file  of  the  Secretary's  personal 
correspondence.  This  he  did  without  any  direction  from  General  Bel- 
knap ;  and  Crosby  testifies  before  yon  that  this  disposition  of  the  letter 
was  in  dne  and  regular  course  of  bnsiness  in  the  Department.  After 
the  Secretary  resigned,  this  file  of  personal  letters  and  all  his  individual 
papers  were  sent  to  his  residence.  The  managers  thought,  from  not 
finding  this  lett^  on  the  official  file,  there  mast  be  something  wrong 
about  it.  GDhey  therefore  gave  us  notice  to  produce  it ;  we  did  produce 
it,  and  it  turns  out  to  be  as  innocent  a  letter  as  ever  passed  through  the 
mail.  Besides,  the  substance  of  the  letter  appeared  upon  the  register 
relating  to  post-traderships  in  the  Adjutant-General's  OfBce,  and  had 
been  communicated  to  Congress  by  the  Secretary  himself  weeks  before 
these  troubles  commenced,  at  the  request  of  Mr.  Olymer's  committee. 

In  the  first  place,  there  was  nothing  in  the  letter  to  be  concealed ;  in 
the  second  place,  nothing  in  it  had  been  concealed,  but  its  substance 
was  of  record  in  the  Department  and  had  been  communicated  to  the 
House  of  Representatives.  And  on  their  notice  we  produced  it  to  go  in 
evidence.  •  . 

Mr.  Howe.  Mr.  President,  I  should  like  to  call  the  attention  of  the 
counsel  to  a  point  which  I  understood  to  have  been  made  yesterday  by 
the  manager  summing  up  for  the  prosecution :  that  the  appointment  of 
Mr.  Marsh  could  not  have  been  induced  by  the  .courtesies  shown  by  him 
to  the  wife  of  the  Secretary  during  her  sickness,  because  she  was  not 
sick  in  fact  until  after  the  appointment  was  promised. 

Mr.  Gabpbnteb.  There  is  a  discrepancy  in  the  testimony  of  Marsh 
which  the  managers,  with  singular  ingenuity  and  injastice,  attempt  to 
turn  against  us.  Marsh  is  their  witness,  not  oars;  and  we  have  no  in- 
terest in  clearing  his  testimony  of  discrepancies,  contradictions,  or  doabts. 
And  in  remarking  upon  this  subject  I  am  merely  doing  what  every  per- 
son has  a  right  to  expect  from  an  honest  enemy.  Marrii  had  testified 
that  the  subject  of  this  tradership  was  first  mentioned  to  him  by  Mrs. 
Belknap,  during  her  illness  at  his  house  in  New  York,  which  was  in 
September,  1870.  In  this  he  was  certainly  in  error  ^  because  the  records 
of  the  Department  show  a  letter  from  Marsh,  dated  August  16, 1870,  as 
follows  • 

No.  51  West  Thtrty-pipth  Street, 

Tiusday,  im  August,  1870. 
General  W.  W.  Belknap  : 

Mv  I>BAR  Sir  :  You  will  remember  my  application  to  yoa  in  Washington  a  few  days  since 
for  an  Indian  tradership.  Followinfl:  joar  suficg^estion  I  wrote  to  a  friend  in  Kansas,  and  yes- 
terday received  a  reply.  My  friend  advises  me  to  apply  for  Fort  Sill  and  Camp  Supply. 
He  says  also  that  he  is  informed  that  the  latter  post  is  to  be  abandoned,  and  the  supplies 
concentrated  at  Fort  Sill,  bat  that  yon  will  know  the  facts  in  regard  to  this  mmor.  If  true,  it 
wiU  be  only  worth  while  to  apply  for  the  fort.  Thi$  post  was  not  meniioHed  by  you  us  among 
those  already  promised ^  and  I  venture  to  hope  has  not  bun, 

I  write  to  you  at  onee^  $o  that  in  ease  it  is  yelfru  my  application  may  be  filed, 

I  shall  send  to  Ohio  immediately  for  the  recommendation  of  Senator  Sherman  and  Repre- 
sentative Stevenson,  which  I  can  secnre  without  trouble,  and  as  soon  as  received  will  send  a 
formal  application. 

Please  reserve  the  two  posts  if  possible. 

I  am,  very  truly,  your  obedient  servant, 

C.  P.  MARSH. 

p,  g. — ff  these  posts  have  been  promised  1  shall  be^much  obliged  if  you  will  inform  me  <it 
your  earliest  conTenience. 

63  B 
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This  letter  shows  that  Marsh  was  in  error  when  he  testified,  and  also 
shows  that  the  manager  was  in  error  the  other  day,  when  he  declared 
that  it  was  shown  by  this  letter  that  the  Secretary  had  promised  the  ap- 
pointment to  Marsh  before  the  date  of  the  letter.  The  letter  shows  ex- 
actly the  reverse,  namely,  that  Marsh  had  not  thought  of  Fort  Sill  at 
the  time  of  his  prior  interview.with  the  Secretary ;  and  that  the  object 
of  the  letter  was  to  ascertain  whether  that  appointment  had  been  prom- 
ised at  the  date  of  the  letter. 

The  trnth  is  this :  Marsh  had  applied  for  the  tradership,  but  it  cer- 
tainly had  not  been  promised  to  him  before  Mrs.  Belknap's  illness  at 
his  honse.  Prior  to  that  it  remained  on  file  like  a  thoasand  other  ap- 
plications for  appointment,  and  might  never  have  been  acted  upon. 
It  was,  undoubtedly,  the  friendly  feeling  of  Mrs.  Belknap,  inspired  by 
the  kindness  shown  to  her  at  Marsh's  house,  that  secured  the  promise 
of  Marsh's  appointment ;  and  Marsh  so  regarded  it.  It  is  therefore  DOt 
remarkable  that  Marsh  should  have  forgotten,  aftet  the  lapse  of  six 
years,  the  first  application  for  the  appointment  which  produced  no 
result.  He  knew  that  he  owed  the  place  to  the  grateful  feeling  and 
effective  intercession  of  Mrs.  Belknap.  So  the  substance  of  Marsh's 
testimony  is  true. 

Another  remark  has  been  made  upon  this  letter.  It  is  indorsed  in  the 
Secretary's  handwriting,  •'Eeceived  August  16;  file  oflOlcial.''  This 
indicates  that  this  letter  was  in  the  hands  of  the  Secretary  on  that  day. 
The  chief  clerk  of  the  Department  testifies  that,  according  to  the  best 
judgment  he  can  form  from  the  fact  that  no  letters  were  signed  by  the 
Secretary  in  the  Department  from  the  12th  of  August  to  the  2d  of 
September,  and  his  mail  was  forwarded  to  him  at  different  points  daring 
that  period,  the  Secretary  must  have  been  absent  from  Washington  all 
that  time.  He  has  no  recollection  upon  the  subject  apart  from  these 
circumstances.  •  The  Secretary  was  at  that  time  making  his  toor  of 
inspection  of  forts  and  arsenals ;  and  he  may  have  run  into  Washington 
unexpectedly,  and  have  been  in  his  office  a  few  hours  on  the  16th  of 
August  Or  the  letter  may  have  been  handed  to  him  in  Few  York  on 
that  day,  indorsed  as  stated,  and  sent  to  the  Department  by  mail.  At 
all  events,  it  is  in  evidence  and  not  disputed*  that  Marsh's  letter  of 
August  16  and  Evans's  application  of  August  18  reached  the  Adjatant- 
General's  Office  September  23, 1870,  and  have  been  there  ever  since ; 
and  Evans's  appointment  was  not  made  until  October  10, 1870.  What 
there  is  in  all  this,  material  to  this  case,  I  am  unable  to  see. 

The  managers  have  pretended  that  Marsh  was  really  appointed  on 
the  16th  of  August.  It  is  surprising  that  a  man  could  be  member  of 
Congress  long  enough  to  be  one  of  these  managers,  and  yet  utterly 
ignore  the  distinction  between  an  application  for  an  office  and  an  ap- 
pointment to  it.  If  no  such  distinction  existed,  many  a  clever  fellow  I 
know  would  be  happy  before  midnight. 

This  disposes  of  all  the  circumstances  relied  upon  as  probative  facts, 
and  everything  which  the  managers  regard  as  suspicious.  And  I  assert 
with  the  utmost  confidence,  that  up  to  this  point  nothing  has  been 
shown  whidi  any  sane  judge  or  jury  would  regard  as  tending,  in  even 
the  slightest  degree,  to  establish  the  guilt  of  the  respondent,  or  cast  the 
slightest  suspicion  upon  hii^  integrity. 

And  now,  leaving  the  twilight  of  circumstantial  evidence,  the  field 
of  speculation  and  conjecture,  let  us  consider  for  a  few  moments  that 
part  of  the  case  to  which  the  direct  and  positive  proof  applies.  And 
let  it  be  borne  in  mind  that  the  only  persons  who  had  actual  knowl- 
edge of  this  transaction  were  General  Belknap ;  his  former  wife,  Mrs. 
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Bower,  his  present  wife ;  Marsh,  and  Evans.  They  alone  could  give 
positive  testimony.  The  former  Mrs.  Belknap  is  in  the  grave ;  the 
then  Mrs.  Bower  is  the  present  Mrs.  Belknap,  and  she  and  General 
Belknap  are  incompetent  witnesses.  So  that  to-day  the  only  competent 
witnesses,  possessing  actual  knowledge,  and  capable  of  giving  direct  evi- 
dence, are  Marsh  and  Evans ;  and  by  the  testimony  of  these  two  wit- 
nesses this  case  must  be  determined,  because  they  alone  can  swear 
whether  or  not  the  respondent  received  this  money  with  the  intent 
necessary  to  make  the  transaction  criminal. 

I  shall  now  refer  to  their  testimony  in  a  way  to  give  an  account, 
in  the  order  of  time,  of  the  appointment  of  Evans  and  all  subsequent 
material  facts. 

Evans  testifies  that  he  was  introduced  to  the  Secretary  at  Keokuk, 
Iowa,  but  had  no  conversation  with  him  upon  this  subject.  That, 
subs^uently,  he  called  upon  the  Secretary  in  Washington,  and  had  a 
conversation  with  him  upon  the  subject  of  this  appointment;  and  that 
the  Secretary  informed  him  that  the  appointment  had  been  given  or 
promised — the  witness  is  uncertain  which — to  a  friend  of  the  Secretary, 
and  in  the  same  conversation  he  learned  that  friend  was  Marsh. 

The  theory  of  the  managers  is  that  the  Secretary  and  Marsh  com- 
bined to  compel  Evans  to  pay  the  sums  of  money  which  Evans  actually 
did  pay  to  Marsh,  and  that  such  payment  should  be  divided  between 
the  Secretary  and  Marsh.  Let  us  see  whether  this  theory  is  supported 
by  the  evidence. 

If  this  theory  were  true,  we  should  expert  to  find  the  Secretary 
urging  Evans  to  make  an  arrangement  with  Marsh  to  that  effect.  Now 
what  is  the  testimony  f 

Evans  testifies,  not  that  the  Secretary  opened  the  subject  to  him, 
but  that  he  opened  it  to  the  Secretary,  informing  him  of  his  invest- 
ments there  and  the  losses  he  must  sustain  unless  Marah  would  buy  his 
stock.  To  repeated  questions  by  me  whether  the  Secretary  asked,  or 
urged,  or  advised  him  to  go  and  see  Marsh,  he  said,  distinctly,  he  did 
not;  but  that,  in  reply  to  his  inquiry  whether  the  Secretary  did  not 
think  he  could  form  a  partnership  with  Marsh,  the  Secretary  said  he 
did  not  know  whether  Marsh  intended  to  run  the  post  himself  or  not; 
that  Marsh  would  soon  be  in  town,  and  the  witness  could  see  him  on 
the  subject. 

Mn  Marsh  swears  that  he  came  to  Washington  at  the  time  he  was 
expected,  and  saw  the  Secretary  of  War;  that  the  Secretary  had  just 
seen  Evans ;  and  now  what  does  the  Secretary  say  to  Marsh  f  I  read 
from  the  Becord,  page  164,  the  testimony  of  Marsh,  the  chief  prosecut- 
ing witness: 

He— 

Belknap — 

said  he  would  appoint  me  to  thin  place,  post- trader  at  Fort  Sill,  I  think,  and  he  then  told 
me  that  I  had  better  ^o  and  see  Mr.  Evans ;  tbat  he  was  in  the  city  and  an  applicant  for  re- 
appointment ;  and  that  if  I  was  to  run  the  post  myself  I  think  he  said  I  on^bt  to  make  an 
arran^ment  with  him  to  bay  oat  his  stock  of  goods  and  his  buildings,  because  it  would  not 
be  fair  to  turn  him  out  of  liis  position  without  buying  out  his  stock  and  buildings ;  it  would 
ruin  him,  or  something  of  that  kind,  and  he  would  not  consent  to  it. 

Here  is  the  Shylock  who  in  an  hour  has  sunk  from  the  highest  estate 
to  the  deepest  infamy,  who  has  formed  the  determination  to  take  bribes, 
plunder  the  soldiers,  and  commit  every  kind  of  iniquity,  dealing  with 
his  coconspirator,  and  telling  him  that  he  will  not  appoint  him  to  that 
place  unless  he  buys  out  the  stock  and  buildings  of  Evans.  Look  at  it. 
How  does  this  square  with  the  theory  that  Mr.  Evans  was  to  be  plun- 
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dered  for  the  joint  benefit  of  the  respondent  and  Marsh  t  Their  theory 
is  that  Marsh,  who  did  not  wish  to  go  there,  was  to  be  appointed,  and 
then  they  were  to  compel  Evans  to  pay  a  large  sam  for  the  place.  This 
testimony  given  by  Marsh,  the  chief  witness  of  the  prosecution,  utterly 
controverts  and  destroys  their  theory.  Marsh  says  the  respondent  told 
him  that  he  wonld  not  appoint  him  unless  he  would  deal  justly  with 
Evans,  and  make  a  purchase  of  the  stock  and  buildings  which  beloDged 
to  Evans ;  that  it  would  not  be  fair  to  do  otherwise;  that  it  would  rain 
Evans ;  and  he  would  not  consent  to  it 

Senators,  I  ask  you  whether  that  was  like  the  hardened  wretch  they 
wonld  have  you  believe  the  respondent,  in  the  twinkling  of  an  eye,  bad 
become ;  or  like  a  gentleman,  the  head  of  a  Department,  a  man  holding  a 
high  position,  and  conscious  of  the  responsibilities  belongingto  it!  That 
is  the  testimony  of  the  two  men,  and  the  only  two  men,  who  know  any- 
thing about  it,  Evans  saving  that  the  respondent  manifested  sympathy 
for  him  under  the  circumstances. 

Senators,  let  me  pause  here,  and  claim  for  my  client  the  benefit  of 
trial  by  his  peers.  Has  no  Senator  in  this  chamber  said  to  a  friend  who 
has  applied  to  him  for  recommendation  to  office,  ^'  1  am  sorry  yon  did 
not  come  earlier ;  I  have  already  made  a  recommendation  for  that  place, 
and  cannot  recall  it ;  but  if  I  had  known  all  the  facts,  I  would  have  done 
otherwise!" 

The  Secretary  had  promised  the  appointment  to  Marsh.  Bat  when 
he  came  to  learn  the  situation  of  Evans,  he  resolved  that  Marsh  should 
do  full  justice  to  him  or  he  would  not  appoint  Marsh. 

Yon  all  know  how  frequently  such  things  occur  with  public  men. 

I  appeal  to  you,  Senators,  to  say  whether  this  testimony  supports  the 
theory  of  the  prosecution.  Does  it  not  completely  overthrow  it;  and 
show  the  Secretary  to  have  acted  justly  between  Marsh  and  Evans! 
The  Secretary  interferes,  not  to  help  Marsh  plunder  and  ruin  Evans,  but 
insists  that  Marsh  shall  do  justice  to  Evans;  or  otherwise  he  shall  not 
have  the  appointment.  It  is  impossible  so  to  pervert  facts,  even  to  the 
most  prejudiced  mind,  as  to  make  this  part  of  the  transaction  appear 
otherwise  than  just,  kind,  and  honorable  on  the  part  of  the  Secretary. 
He  had  indeed  promised  the  appointment  to  Marsh,  but  he  was  never- 
theless determined  to  compel  Marsh  to  deal  justly  with  Evans;  and  if 
he  would  not,  to  withhold  the  appointment.  Was  this  the  course  of  a 
man  interested  in  practicing  extortions  upon  Evans!  Every  candid 
mind  must  declare  the  reverse. 

Neither  Marsh  nor  Evans  had  a  second  interview  with  the  Secretary 
before  the  appointment  of  Evans.  Let  me  repeat,  Evans's  anxiety  as 
expressed  to  the  Secretary  was  for  a  partnership  with  Marsh.  And  the 
letter  written  from  Marsh,  asking  the  appointment  to  be  made  in  the 
name  of  Evans,  was  calculated  to  lead  the  Secretary  to  believe  that  such 
arrangement  had  been  made.    The  letter  was  as  follows: 

No.  51  West  Thirty-fifth  Street, 

New  York  CUif,  October  8,  1870. 
Dear  Sir  :  I  have  to  ask  Ibat  the  appointment  which  you  have  given  to  me  as  post-traaer 
at  Fort  Sill,  Indian  Territory,  be  made  in  the  name  of  John  S.  Evans,  04  U  mil  be  morecim- 
tcnientfor  me  to  have  him  manage  the  business  at  present, 

1  am,  mj  dear  sir,  vour  very  obedient  servant,  ^ 

C.  P.  MARSH. 

*P.  S.— Please  send  the  appointment  to  me,  51  West  Tbirty-fiflh  street,  New  York  City. 

Well,  the  appointment  is  made  in  the  name  of  Evans. 

Evans  has  testified  most  positively  that  he  never  paid  the  Secretary, 
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directly  or  indirectly,  a  cent  for  his  appointment.  That  the  contract  he 
mado  with  Marsh  he  understood  to  be  a  business  transaction  between 
himself  and  Marsh ;  and  that  he  did  not  understand,  when  he  entered 
into  the  contract,  that  the  Secretary  had  or  was  to  have  the  slightest 
interest  in  it. 

This  positive,  uncontradicted,  and  unquestioned  testimony  of  Evans 
reduces  the  case  to  this  single  question.  Was  there  such  arrangement, 
understanding,  and  agreement  between  the  Secretary  and  Marsh  1  And 
let  me  repeat,  Marsh  is  the  chief  witness  of  the  prosecution,  without 
whose  testimony  there  is  no  case;  and  reminding  you  of  the  legal 
maxim  in  relation  to  witnesses,  canonized  by  ages  of  judicial  experi- 
ence, Falsus  in  unojfalsus  in  omnibus^  let  me  turn  to  the  Hecord  and  read 
you  th.e  questions  I  put  to  Mr.  Marsh  and  the  answers  he  gave : 

"Question.  Was  there  any  agreement  on  your  part  to  pay  Mr.  Bel- 
knap any  money  in  consideration  that  he  would  appoint  you  post-trader 
at  Fort  Sill  t — Answer.  There  was  not. 

**  Q«  (By  Mr.  Oabpenteb.)  At  any  time  t — At  any  time. 

"  Q.  vVas  there  ever  any  agreement  between  you  and  Mr.  Belknap 
that  you  should  pay  him  any  pecuniary  consideration  for  or  in  consider- 
ation of  his  appointing  Mr.  Evans  post-trader  at  Fort  Sill  1— A.  There 
was  not 

"Q.  Was  there  ever  any  agreement  between  you  and  Mr.  Belknap 
that  you  would  pay  him  any  money  or  other  valuable  consideration  in 
consideration  of  his  continuingMr.  Evans  as  post-trader  at  Fort  Sillt — 
A.  Never. 

^^Q.  So  far  as  you  know  was  not  the  ^nly  inducement  leading  to  that 
appointment  the  kindness  which  you  and  your  wife  had  shown  to  Mrs. 
Belknap  at  your  hotlsef — A.  That  certainly  had  a  great  deal  to  do 
with  it,  I  presume. 

"Q.  Did  you  make  or  claim  to  have  any  bill  against  him  for  anything 
done  for  Mrs.  Belknap  t — A.  Ko,  sir. 

"Q.  Your  treatment  of  her  was  entirely  gratuitous  f — A.  Yes,  sir. 

^<Q«  But  of  course  led  to  a  feeling  of  friendship  between  the  families  t 
— A.  Yes,  sir. 

"Q.  You  say  that  the  friendship  which  arose  from  the  fact  that  Mrs. 
Belknap  had  been  sick  at  your  house,  and  been  kindly  treated,  had  a 
great  deal  to  do  with  that  appointment ;  was  there,  apart  from  that 
friendly  feeling,  any  consideration  moving  from  you  to  Belknap  to  pro- 
cure that  appointment!-^ A.  None.^ 

If  this  testimony  is  true,  it  ends  this  case.  If  not  true,  it  is  willfully 
and  corruptly  false.  Marsh  must  know  whether  there  was  or  not  any 
agreement  in  this  behalf  between  the  respondent  and  himself,  and  it  is 
well-settled  law,  that  if  a  jury  believe  that  a  witness  has  committed 
willful  perjury,  in  one  part  of  his  testimony,  they  are  at  liberty  to  dis- 
regard bis  testimony  altogether. 

Now,  Senators,  let  me  appeal  to  you,  upon  your  honor  and  your  con- 
science— for  that  is  where  the  case  must  rest — whether  in  a  case  like 
this,  where  every  supposed  criminating  circumstance  is  fully  explained, 
and  every  ground  for  suspicion  is  entirely  removed;  alid  where  the  only 
direct  testimony,  and  that,  too,  from  the  chief  prosecuting  witness,  fully 
and  fairly  and  absolutely  contradicts  all  presumption  of  criminality,  can 
you  convict  this  respondent  f  Upon  what  can  a  convict  on  resti  Every 
circumstance  relied  upon  for  inference  of  criminality,  fully  explained, 
every  ground  of  suspicion  remove<l,  the  only  direct  evidence  in  the  case 
completely  acquitting  the  respondent  of  any  criminnl  intent,  corrupt 
agreement  or  purpose,  how  are  you  to  find  him  guilty  ! 
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•You  are  sworn  to  judge  in  this  matter  impartially  and  according  to 
law.  Yon  cannot  fall  back  upon  misguided  public  opinion,  nor  upon 
the  clamor  of  the  press.  Ko  matter  what  the  people  believe,  no  matter 
what  the  press  declares,  what  does  the  proof  establish  t  For  your  judg- 
ment in  this  case  you  must  answer,  not  to  editors — not  to  the  excited  and 
misled  people — but  to  God,  who  is  truth  itselt 

The  testimony  of  Hdarsh  in  this  particular,  which,  if  true,  acquits  tlie 
respondent,  is  completely  corroborated  by  the  testimony  of  Evans,  who 
swears  that  in  all  the  dickering  and  higgling  between  him  and  Marsh, 
as  to  the  sum  which  Evans  should  pay,  Marsh  never  once  suggested, 
nor  even  remotely  hinted,  that  what  he  was  to  receive  from  Ev^ans  was 
to  be  divided  by  him  with  the  Secretary  or  any  other  person. 

We  all  know  that  men  obtain  substantial  livelihood  in  Washington 
by  pretending  to  sell  the  votes  of  Senators  with  whom  they  never  ex- 
changed a  word.  A  few  years  ago  this  case  came  to  my  knowledge: 
There  was  an  important  nomination  pending  before  the  Senate,  and 
much  outside  interest,  upon  the  question  of  confirmation ;  and  a  lobby- 
man  went  to  one  side,  and  engaged  to  procure,  for  $500,  the  vote  of  a 
certain  Senator  against  confirmation;  the  money  not  to  be  paid  until 
the  vote  was  given.  This  offer  was  accepted.  And  the  same  day  be 
went  to  the  other  side,  and  promised  the  vote  of  the  same  Senator  for 
confirmation,  for  $500,  to  be  paid  after  the  vote  was  given.  This  offer, 
likewise,  was  accepted.  Thus  the  lobby-man,  no  matter  which  way  the 
Senator  voted,  had  secured  $50#  to  himself.  But  by  mere  accident  tbe 
Senator  was  not  in  his  seat  when  the  vote  was  taken,  and  tbe  lobby- 
man  was  in  danger  of  losing  everything.  However,  upon  representa- 
tion to  each  side,  that  all  he  could  do  was  to  keep  the  Senator  from  vot- 
ing at  all,  he  received  $250  from  each  side. 

While  Marsh  and  Evans  were  discussing  the  amount  Evans  should 
pay  to  Marsh,  it  is  incredible,  if  such  had  been  the  fact,  that  Marsb 
should  not  have  said  to  Evans,  in  justification  of  the  sum  demanded 
by  him,  that  he  had  to  divide  with  the  Secretary. 

[Here  the  Senate  took  a  recess  for  fifteen  minutes.] 

Mr.  Dawks.  The  counsel  would  oblige  me  if  he  would  give  me  an  ex- 
planation on  one  point.  If  I  remember  aright,  the  testimony  of  Mai^h 
is  that  at  a  period  subsequent  to  the  date  of  the  letter  of  August  16, 
1870,  Mrs.  Belknap  suggested  to  him  to  make  application  for  an  office 
and  that  he  replied  in  substance  that  he  could  not  neglect  his  business. 
She  thereupon  suggested  a  tradership  as  a  kind  of  office  that  he  could 
hold  and  not  depart  from  the  business  he  was  engaged  in.  This  was  at 
a  time  subsequent  to  the  date  of  this  letter  applying  for  this  Indian 
tradership  t 

Mr.  Carpenter.  That  in  so,  and  I  have  already  attempted  to  explain 
that,  although  it  is  a  mistake,  it  may  not  be  perjury;  that,  in  point  of 
fact,  the  intercession  of  Mrs.  Belknap  was  what  secured  tbe  appoint- 
ment; and  that  Marsh,  after  the  lapse  of  six  years,  might  have  forgo^ 
ten  his  prior  application.  Whether  Marsh,  in  this  particular,  was  in 
error  or  was  lying,  is  immaterial  to  us.  The  fact,  as  shown  by  other 
evidence,  beyond  question  is,  that  the  intercession  of  Mrs.  Belknap  pro- 
cured the  appointment  In  further  answer  to  this  inquiry,  I  refer  to 
what  I  have  already  said  upon  the  subject. 

Marsh,  subsequently  to  his  examination  by  managers  and  counsel^ 
was  interrogated  by  Senators  as  to  the  main  point,  intent.  Some  of 
these  questions  and  his  answers  I  shall  read.  Question  by  Senator 
Dawes: 

Q.  State  all  the  knowledge  or  iDforniation  that  General  Belknap  had  which  it  is  in  joor 
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power  to  state  as  to  the  amount  of  any  money  sent  bim  or  the  source  from  whence  it  came 
other  than  what  you  have  already  stated. — A.  O.  I  do  not  know  anythinfr  about  General 
Belknap^s  knowledge ;  I  know  notbinfi^  of  Geaeral  Belknap's  knowledge  except  the  money 
I  sent  him. 

I  ask  8i)ecial  attention  to  this,  fori  am  coming  to  another  matter  as  to 
which  it  is  important.  He  swears  here  positively  that  he  knows  nothing 
of  General  Belknap's  knowledge  except  that  he  sent  him  money.  The 
only  man  living,  and  competent  to  testify,  who,  if  there  was  any  cor- 
rupt understanding,  coald  know  it,  swears  there  was  not,  swears  that 
he  knows  nothing  of  General  Belknap's  having  any  knowledge  on  the 
subject  except  that  he  sent  him  money.    Then : 

Mr.  Morton.  I  submit  the  following  interrogatory: 

Q.  Did  General  Belknap  personally  or  throngh  any  person  or  by  letter  ever  inquire  of  you 
why  this  money  was  sent,  and  did  yon  in  any  way  ever  assign  a  reason  to  him  for  it  7 — A. 
Never  to  my  best  recollection. 

Here  is  one  theory  of  this  case.  I  understand  how  a  skillful  lawyer 
might  turn  that  against  the  respondent.  He  would  say,  "  Well,  I  never 
received  statedly  sums  of  money  from  a  person  without  knowing  why 
he  sent  them,  and  General  Belknap  must  have  known  by  whom  and 
why  the  money  was  sent."  But  there  are  two  sides  to  this  case,  and 
there  are  some  considerations  which  I  shall  present  to  you,  and  which 
may  make  the  opposite  theory  equally  probable ;  and  then  I  shall  sub- 
m  it  to  you,  as  charitable  Christians,  if  the  matter  cannot  as  well  be 
reconciled  with  innocence  as  with  guilt  Charity  should  incline  your 
minds  to  the  theory  of  innocence. 

Q.  (By  Mr.  CoNKLnio.)  Was  your  intention  to  send  money  to  General  Belknap  and  your 
act  in  sending  it  in  consequence  of  any  communication  between  you  and  General  Belknap  7 
And,  if  there  was  any  such  communication,  state  it. — A.  No,  sir ;  there  was  not. 

This  is  not  my  language^  it  is  the  testimony  of  the  chief  witness  for 
the  prosecution. 

Q.  (By  Mr.  Carpenter.)  As  I  understand,  the  first  money  that  you  sent  was  sent  to  the 
former  Mrs.  Belknap,  now  deceased  7 — A.  Yes,  sir. 
Q.  And  that  was  sent  without  any  arrangement  between  you  and  anybody  t— A.  Yes,  sir. 
Q.  A  clean,  clear  present  7 — ^A.  Yes,  sir. 

That  is  the  witness  for  the  prosecution. 

Mr.  Whtte.  The  witness  says  that  he  understood  the  money  sent  after  the  death  of  the 
child  to  Gfeneral  Belknap  was  for  Oeneral  Belknap.  I  want  to  ask  him  from  whom  he  did 
understand  that  it  was  for  General  Belknap. 

I  shall  have  to  read  the  colloquy  here,  in  order  to  show  what  the  tes- 
timony was : 

The  Presidbnt  pro  tempore.  The  Secretary  will  report  the  question. 

The  Chief  Clerk  read  the  question  of  Mr.  Whyte,  as  follows : 

Q.  From  whom  did  you  understand  that  it  was  for  General  Belknap  after  the  death  of 

the  child  7 

Mr.  Carpbhter.  If  the  court  please,  we  object  to  that,  because  it  would  be  hearsay  evi- 
dence. I  understand  the  answer  which  the  witness  has  already  given  is  his  mere  mental 
conclusion  that  it  was  for  Belknap. 

The  Withess.  That  is  all. 

All  of  it  was  his  mere  mental  conclusion  that  the  money  was  for  Bel- 
knap, after  the  death  of  the  child. 

Q.  (By  Mr.  Carpenter.)  That  is  what  you  say  f — A.  That  is  all ;  not  any  understand- 
ing.    Perhaps  I  am  unfortunate  in  my  choice  of  words.    It  is  my  own  conclusion ;  that  is 

all. 
Q.  Not  the  result  of  any  understanding  with  Mr.  Belknap  or  anybody  ciset — A.  No,  sir. 

Before  passing  from  this  point,  I  wish  to  call  your  special  attention 
to  it,  so  that  it  will  be  in  your  minds  when  we  come  to  another  branch 
of  this  case.    It  is  the  hinge  on  which  this  case  must  turn,  so  far  as  the 
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facts  are  concerned.  I  do  insmt  that  yon,  Senators,  and  especially  those 
of  yon  who  are  lawyers,  shall  not  convict  the  respondent,  except  upon 
proof  which  carries  your  mind  beyond  reasonable  doubt  and  over 
every  charity,  to  the  conclusion  that  when  he  leceived  that  money  be 
did  it  with  the  intention  to  have  his  mind  influenced  and  his  O^cialcoD- 
duct  perverted  thereby.  That  is  the  provision  of  the  statute  under  which 
you  are  trying  him. 

Mr.  Marsh  swears  most  positively  that  he  knows  nothing  which  tends 
to  show  that  General  Belknap  had  any  knowledge  of  this  transaction, 
except  his  sending  this  money  to  him.  He  had  neither  conversation  nor 
communication  of  any  kind  with  him  about  it.  He  swears  here  directly 
to  the  point  in  answer  to  a  question  put  by  the  Senator  from  Maryland, 
(Mr.  Whyte,)  that  when  he  said  he  supposed  th^  money  was  for  Belknap, 
which  was  sent  after  the  death  of  the  child,  it  was  his  mere  coDclasion, 
the  conclusion  which  he  formed  upon  the  facts  within  his  knowledge, 
and  no  fact  was  within  his  knowledge  upon  which  any  man  can  say  that 
General  Belknap  bad  the  same  knowledge.  •  But  I  think  I  shall  be  able 
to  explain  hereafter  how  it  was  that  these  two  persons  were  acting  under 
different  impressions  of  fact. 

In  this  connection  let  it  be  remembered  that  Evans  swears  that  he, 
although  most  interested,  he,  who  was  the  so  called  victim  of  the  ar- 
rangement with  Marsh,  never  dreamed  that  General  Belknap  was  to  hare 
a  dollar  out  of  it.  That  testimony  is  very  important;  important  be- 
cause it  was  for  Marsh's  interest  to  have  said  to  him,  "This  seems  to  be 
a  large  sum  to  be  paid,  but  Belknap  is  to  get  the  lion's  share ;  I  have 
to  divide  with  him."  That  would  certainly  have  been  said,  if  it  bad 
been  the  fact. 

Is  it  possible  that  in  1876  a  citizen,  before  the  highest  tribunal  in  the 
land,  is  to  be  convicted  of  a  crime  which  rests  in  intent^  when  no  cir- 
cumstantial testimony  worth  a  fig  bears  upon  it,  and  when  the  only 
witnesses  who  have  any  positive  knowledge  or  can  give  any  direct  testi- 
mony, swear  to  his  perfect  innocence  f  Eighteen  hundred  and  seventy* 
six,  the  Centennial  year  in  the  life  of  a  great  nation,  its  highest  tribunal 
in  session,  exercising  the  most  awful  jurisdiction  of  the  Government; 
trying  a  citizen  who  has  filled  stations  of  high  trust  and  rendered  gal- 
lant service  in  the  field,  and  he  demanding  justice—- justice  that  a  peas- 
ant may  demand  from  a  king— justice  that  any  court  of  law  would  award 
to  the  lowest  miscreant — is  justice  to  be  denied  to  him  because  the  exi- 
gencies of  a  political  campaign  demand  his  conviction  t  No,  Mr.  Presi- 
dent, this  Senate  will  not  yield  to  such  a  consideration — will  not  fix  such 
a  blot  upon  our  national  escutcheon. 

In  passing,  let  me  say  that  it  is  as  clear  as  noonday  that  no  money 
whatever  was  paid. nor  agreed  to  be  paid  to  the  respondent  or  any  con- 
nected with  him,  before  Evans  was  appointed.  Nobody  pretends  it, 
and  that  is  a  capital  fact  in  this  case;  tor  the  provision  of  the  statute 
is  that  any  oflBcer  who  shall  receive  money  with  the  intent  to  have  his 
official  action  influenced  thereby  shall  be  punished,  &c  And  certainly, 
if  official  conduct  is  to  be  influenced  by  money,  the  money  must  be  paid 
or  promised  befoi*e  the  performance  of  the  official  act.  And  let  me  re- 
mind you  that  Marsh  testifies  that  the  first  money  ($  1,500)  which  he  sent 
was  sent  to  the  deceased  Mrs.  Belknap,  without  the  respondent's  knowl- 
edge, and  not  in  pursuance  of  any  understanding  or  agreement,  but  a 
"clean,  clear  present"  to  her;  and  this  was  subsequent  to  the  appoint- 
ment of  Evans. 

Another  tact  is  important  to  be  borne  in  mind:  it  is  charged  in  some 
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of  the  articles  that  the  Secretary  received  money  iu  consideratiou  that 
he  would  continue  Evans  in  the  place. 

There  is  not  a  word  of  proof  to  show  that  the  removal  of  Evans  was 
ever  contemplated,  or,  in  the  words  of  the  statute,  a  question  before  the 
Secretary.  And  Marnh  iu  his  testimony  positively  denies  this  allega- 
tion of  the  articles.  Nor  is  there  a  word  of  testimony,  or  any  pretense 
in  argument  or  otherwise,  that  Evans  was  an  unfit  man  for  the  place. 
Quite  the  contrary  is  established  by  proof  and  conceded  on  this  trial. 
His  fitness  and  conduct  have  been  fully  indorsed  by  all  the  officers  at  the 
post ;  so  that  there  never  was  any  occasion  for  the  Secretary  to  remove 
him.  Madison  said,  in  the  convention  which  framed  the  impeachment 
clauses  of  the  Constitution,  that  it  would  be  an  impeachable  offense  to 
remove  a  good  officer.  And  it  remains  to  be  seen  iu  this  centennial  year 
if  this  court  will  condemn  a  man  for  not  making  such  removal. 

If  the  articles  here  charged  that  Evans  was  an  unfit  man  to  hold 
the  place,  and  the  question  of  his  removal  was  under  consideration  by 
the  Secretary,  and  that  the  Secretary  received  money  with  intent  to 
have  his  mind  influenced  in  determining  whether  to  make  such  removal, 
they  would  have  stated  a  case  within  the  statute,  but  a  case,  as  every- 
body knows,  incapable  of  proof— a  case  which  all  the  testimony  before 
yon  contradict. 

Senators,  I  now  come  to  the  only  branch  of  this  case  as  to  the  treat- 
ment of  which  I  have  felt  the  slightest  embarrassment.  There  is  perhaps 
no  eituation  iu  life  so  full  of  perplexity — no  situation  in  which,  after 
the  most  thorough  examination  and  anxious  reflection,  one  is  so  much  in 
doubt  as  to  the  course  which  his  duty  requires  him  to  pursue,  as  that  of 
an  advocate,  iu  the  txial  of  an  important  criminal  cause.  And  I  was 
never  before  engaged  in  a  cause  so  full  of  such  embarrassment.  Maoy 
times  the  advocate  must  take  the  responsibility  of  disregarding  the  re- 
quests of  his  client ;  but  there  is  great  difficulty  in  determining  when  he 
should  and  when  he  should  not  adopt  a  course  against  the  inclination 
of  his  client.  It  is  always  a  ddicate  thing  to  do,  but  sometimes  neces? 
sary  to  protect  the  interests  of  the  clients  This  case  touches  the  honor 
and  character  of  General  Belknap,  and  in  theory  and  on  the  record  it 
affects  the  character  of  no  other  person.  He  is  of  age  and  has  a  right 
to  speak  for  himself.  He  has  a  right  to  determine  the  general  course 
and  mauagement  of  his  defense ;  and,  in  this  particular,  though  against 
their  own  judgment,  it  is  the  duty  of  counsel  to  obey  his  direction.  In 
possession  of  facts  and  testimony  which  would  exonerate  himself  by 
subjecting  others  to  criticism,  and  perhaps  censure ;  and,  no  matter 
whether  influenced  by  the  dictates  of  chivalric  manhood  or  the  impulses 
of  tender  affection,  he  has  a  right  to  say  to  his  counsel,  "Let  that  alone; 
make  the  defense  without  that ;  and  if  I  must  be  convicted,  the  conse- 
quences must  fall  upon  me,  and  not  upon  you."  And  if  counsel,  after 
repeated  endeavors,  are  unable  to  move  their  client  from  his  determina- 
tion, it  would  seem  to  be  their  duty  to  observe  his  wishes.  This  case 
has  presented  that  dilemma  to  counsel,  and,  so  far  as  concerns  defens- 
ive proof  and  aggressive  action  iu  this  cause,  we  have  obeyed  the  in- 
junction of  our  client  We  have  offered  no  evidence  to  change  the 
responsibility  for  any  fact  from  the  respondent  to  any  one  else.  He  is 
a  man ;  his  shoulders  are  broad ;  he  is  not  afraid  to  assume  responsi- 
bility, where  the  instincts  of  chivalry  impel  him  to  shield  another — the 
wife  of  his  bosom — the  light  of  his  home,  in  whom  and  whose  happi- 
ness all  bis  hopes  are  garnered — with  whom  and  in  whom  he  must  live 
or  bear  no  life.  At  all  events  he  knows  the  responsibility  he  assumes, 
and  chooses  to  assume  it.    And,  as  regards  evidence  in  defense,  we  have 


1002  TRIAL    OF    WILLIAM   W.   BELKNAP. 

obeyed  his  orders,  and  have  offered  nothing  which  he  has  forbidden. 
Bat  the  prosecution  has  seen  fit  to  place  upon  the  record  certain  facts 
as  a  part  of  the  case  against  him,  and,  dealing  with  the  case  in  arga- 
ment,  I  deem  it  clearly  my  dut^,  without  regard  to  his  wishes,  to  state 
the  conclusions  of  truth  from  such  facts  as  they  appear  to  my  own  mind, 
Counsel  owe  duties  to  the  court  as  well  as  to  their  client ;  and  it  is  DOt 
only  my  duty  not  to  present  anything  false,  but  to  prevent,  if  in  my 
power,  false  couclusiona  from  facts  given  in  evidence. 

Senators,  everything  in  this  world  has  its  compensations — its  evil  and 
its  good.  Any  radical  change  in  the  frame- work  of  society,  or  in  the 
family  relations  is  attended  by  consequences  not  at  first  foreseen.  A 
few  hundred  years  ago  our  forefathers  were  barbarians ;  and  in  all  the 
modifications  of  barbarism  the  husband  is  the  master  and  the  wife  a 
slave.  And  as  our  present  civilization  gre\f^pfr6m  ancient  barbarism, 
the  liberties  and  privileges  of  men  were  first  considered.  So  that  by  the 
common  law  of  England,  a  hundred  years  ago,  the  rights  of  men  were 
clearly  defined  and  firmly  established ;  the  rights  of  women,  and,  espe- 
cially, of  married  women,  were  almost  totally  ignored.  A  family  was  a 
little  empire  of  which  the  husband  was  the  absolute  monarch.  The  wife 
and  children  were  his  subjects.  And  this  was  substantially  the  state 
of  the  domestic  relations,  as  fixed  by  law,  until  almost  our  own  day. 
So  completely  was  the  wife  subject  to  the  husband  that  the  law  bj^rdly 
recognized  her  existence.  Upon  her  marriage  the  rents  of  her  real  es- 
tate were  vested  in  her  husband  during  his  life-time }  and  all  her  money 
and  personal  property  of  every  kind  became  his  absolutely.  If  she 
earned  money  by  the  labor  of  her  own  hands,  or  received  it  by  inheri- 
tance, that  money  was  her  husband's.  She  could  neither  sue  nor  be 
sued,  contract  nor  be  contracted  with.  And  the  husband,  no  matter 
how  vile  a  wretch  he  might  be,  had,  as  against  the  wife,  the  absolute 
control  of  their  children.  Both  the  wife  and  children  were  entirely  sub- 
ject to  his  will,  which  he  might  enforce  by  physical  chastisement  And 
many  a  wife  lingered  out  a  wretched  existence,  subject  to  the  constant 
cruelty  of  her  husband,  rather  than  leave  his  house,  abandoning  her 
children  to  his  brutality  and  tyranny.  Of  course  the  influence  of  a 
wife's  a£fection,  and  her  gentle  ways,  often  mitigated  this  condition  of 
wretchedness ;  but  the  law  did  nothing  tp  alleviate  it 

But  as  our  civilization  ripened,  and  as  the  Christian  religion  was  dif- 
fused, teaching  that  women,  as  well  as  men,  have  souls  to  be  saved, 
women  have  at  last  been  recognized  as  being  entitled  to  certain  civil 
rights ;  which  in  our  country,  more  than  any  other  perhaps,  have  been 
conceded  and  guarded  by  legal  enactment.  In  Wisconsin,  for  instance, 
for  the  purpose  of  holding  and  managing  their  own  property,  wives  are, 
in  effect,  divorced  from  their  husbands.  The  separate  estate  of  a  woman 
at  the  time  of  marriage,  and  everything  accruing  to  her  by  inheritance, 
or  by  her  own  industry,  during  marriage,  is  absolutely  her  own  ;  and  she 
may  contract  and  be  contracted  with,  sue  and  be  sued,  in  respect  of  her 
own  property,  as  though  she  were  unmarried. 

1  am  not  here  concerned  in  the  discussion  of  the  wisdom  of  this  change, 
or  its  effect  upon  domestic  happiness.  I  am  simply  dealing  with  the 
fact.  The  change  has  doubtless  produced  much'^ood }  but  good  modi- 
fied, perhaps,  by  some  undesirable  accompaniments. 

But  every  human  tribunal,  to  administer  justice^  must  consider  the 
circumstances  surrounding  the  person  on  trial.  The  husband  of  to4ay 
has  no  more  legal  right  to  interfere  with  the  contracts,  or  with  manage- 
ment of  the  separate  estate  of  his  wife,  than  he  has  to  do  the  same  thing 
with  his  next-door  neighbor.    Under  the  old  ways  it  would  have  been 
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impossible  for  a  wife  to  have  received  or  expended  a  thoasaud  dollars 
without  her  husband's  understanding  the  whole  matter.  But  to-day,  in 
legal  contemplation,  for  a  husband  to  investigate  the  pecuniary  trans- 
actions of  his  wife,  is  mere  impertinence.  He  may  by  special  love-mak- 
ing persuade  or  cajole  his  wife  into  a  confession  upon  the  subject,  as  the 
wife  might  formerly  have  done  with  the  husband ;  but  he  has  no  more 
legal  right  to  investigate  her  financial  transactions,  than  the  wife  for- 
merly had,  or  now  has,  to  investigate  those  of  her  husband.  A  corre- 
sponding change  has  taken  place  in  the  relations  between  lovers.  For- 
merly, and  especially  in  England  under  the  feudal  law,  courtship  was,  in 
great  measure,  a  matter  of  business  negotiation.  The  portion  to  be  set- 
tled upon  the  bride,  and  the  financial  prospects  of  the  bridegroom,  were 
matters  of  consideration  of  far  more  importance  in  the  negotiation  of 
marriage  in  high  life,  than  compatibility  of  temper  or  mutu^  affection. 
But  in  our  day  and  country  a  lover  who  should  institute  inquiry  into 
the  financial  condition  of  his  intended,  would  instantly  be  rejected  by 
her,  and  kicked  out  of  doors  by  her  father.  A  lover  nowadays,  wooing 
a  damsel,  not  for  what  she  m,  but  for  what  she  haSy  must  carefally  con- 
ceal his  design. 

Let  us  now  apply  these  facta  to  the  case  before  us.  The  proof  is  clear 
and  explicit  that  the  first  $1,500  sent  by  Marsh  was  sent  to  Mrs.  Bel- 
knap; and  it  was  expressly  understood  between  them  that  the  facts 
should  be  concealed  from  the  Secretary.  And  the  testimony  of  Marsh 
before  the  committee,  introduced  by  the  prosecution,  shows  why  this 
was  done.  Marsh  testifies  that  Mrs.  Belknap  told  him  that  any  present 
he  might  make  her  must  be  made  without  the  Secretary's  knowledge ; 
because  she  said  that  a  person  had  once  offered  him  $10,000  for  a  post- 
tradership,  and  the  Secretary  had  kicked  him  down  stairs.  This  was 
the  only  remittance  prior  to  the  death  of  the  former  Mrs.  Belknap. 
Marsh  testifies  that  at  her  funeral  in  Washington  he  went  up  stairs  in 
General  Belknap's  house  with  Mrs.  Bower  to  see  the  child ;  that  he  said 
to  her,  **  This  child  will  soon  have  money  coming  to  if  She  said,  I  know 
itj  and  my  sister  left  the  child  to  me.  Marsh  says  that  he  thinks  here- 
marked  to  her  that  it  might  behest  to  speak  to  thefather  (General  Belknap) 
about  it,  and  that  she  replied  that,  if  he  sent  the  money  to  General  Bel- 
knap, it  belonged  to  her,  and  she  should  get  it  Marsh  testified  on  this 
trial  that  he  had  sometimes  thought  he  did  speak  about  it  to  General 
Belknap  that  night,  and  sometimes  he  had  thought  that  he  did  not.  I 
asked  him  whether  he  could  strike  an  average  between  these  impres- 
sions ;  he  answered  he  could  not,  and  that  the  more  he  thought  about 
it  the  less  he  knew  about  it.  In  the  absence  of  any  proof  that  he  did 
consult  the  respondent  upon  the  subject  at  that  time,  yoa  are  bound 
to  presume  that  he  did  not.  Because  no  inculpatory  circumstance  can 
be  considered  as  established  in  a  criminal  case  by  the  testimony  of  a 
witness  who  cannot  say  whether  or  not  such  circumstances  existed. 
^  'Sowj  Senators,  let  me  pause  again  to  strike  another  balance  on  the 
ledger  of  testimony.  Up  to  this  point  not  a  word  of  evidence  tends  to 
show  that  the  respondent  had  the  slightest  suspicion  that  Marsh  was 
making  presents  to  anybody;  and  all  the  direct  evidence  in  the  case  is 
to  the  effect  that  he  had  not.  Let  us  then  proceed  from  the  interview 
between  Marsh  and  Mrs.  Bower  at  the  funeral  of  the  former  Mrs.  Bel- 
knap. 

There  is  no  testimony  fixing  precisely  the  time  at  which  the  courtship 
between  General  Belknap  and  Mfs.  Bower,  his  present  wife,  commenced; 
and  probably  it  would  be  impossible  for  either  of  them  to  fix  the  time 
precisely.    Mrs.  Bower  was  the  sister  of  the  former  Mrs.  Belknap ;  and 
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Mrs.  Belknap,  on  her  death-bed,  had  confided  her  infant  daughter  to 
the  care  of  Mrs.  Bower ;  and  she  remained  a  member  of  the  family  of 
General  Belknap  for  the  purpose  of  performing  this  duty.  The  line 
which  separates  the  highest  degree  of  respect  from  the  beginnings  of  love 
is  very  vague  and  uncertain.  As  the  sister  of  his  wife  he  had  respected 
her,  and  loved  her  within  the  bounds  of  brotherly  affection.  After  the 
death  of  his  wife  she  remained  a  member  of  his  family,  devoting  herself 
to  the  care  and  nurture  of  his  infant  daughter.  And  gradually,  do 
doubt,  and  imperceptibly  to  both,  the  feelings  appropriate  to  their 
former  relations  grew  and  ripened  into  love.  While  this  was  in  progress 
other  remittances  were  made  by  Marsh.  And  the  testimony  of  Marsh, 
in  relation  to  the  interview  between  himself  and  Mrs.  Bower  at  the  time 
of  the  funeral,  shows  that  she  regarded  herself  as  entitled  to  such  sab- 
sequent  remittances  as  Marsh  might  make.  The  former  Mrs.  Belknap, 
who  would  not  permit  her  husband  to  know  anything  of  the  remittances 
made  by  Marsh,  bad  manifestly  communicated  to  her  sister  the  secret 
of  the  arrangement  And  Mrs.  Bower  thereafter  pursued  the  policy 
adopted  by  her  sister,  and  concealed  from  General  Belknap  the  read 
nature  of  the  transaction. 

This  was  very  easy  for  her  to  do.  She  had  a  separate  estate  amount- 
ing  to  about  $40,000 ;  and  during  the  period  of  their  courtship  it  was  an 
easy  thing  for  her  to  say  to  him  that  these  moneys  resulted  from  in- 
vestments which  Marsh  had  made  for  her.  And  this  she  might  con- 
sider as  one  of  theharmlessdelusions  which  have  been  practiced  by  sweet 
hearts  upon  their  lovers,  and  wives  upon  their  husbands,  from  time  im- 
memorial. 

It  was  very  natural  for  General  Balknap  purposely  to  abstain  from 
any  investigation  of  this  matter;  and  a  word  from  her  to  the  effect  that 
she  expect^  remittances  from  Marsh,  which  she  had  directed  to  be  sent 
to  him,  would  of  course  prevent  any  inquiry  on  his  part  in  relation 
thereto.  Mrs.  Bower  was  subsequently  in  Europe  for  nearly  a  year  be- 
fore her  marriage  to  Belknap ;  and  it  was  a  matter  of  forgetfnluess  on 
our  part  that  we  did  not  prove  that  $3,000  of  this  money  was  remitted 
to  her  there. 

Mr.  Manager  MgMahon.  I  do  not  like  from  the  counsel  the  statement 
of  facts  which  were  not  proven  and  which  if  proven  would  have  been 
fully  explained. 

Mr.  Gabfenter.  My  statement  is  in  and  I  do  no  know  how  I  can  get 
it  out 

Mr.  Manager  McMahon.  I  simply  wish  to  state  that  we  could  hare 
explained  that,  and  shown  that  the  money  was  not  sent  to  her  as  part 
of  this  remittance.  We  would  have  explained  why  it  was  sent  to  her. 
We  knew  it  exactly,  and  I  think  the  gentlemen  failed  to  put  it  in  because 
they  knew  we  could  explain  it. 

Mr.  Carpenter.  O,  no !  we  forgot  it.  It  is  one  of  those  accidents 
which  will  occur  in  a  long  trial.  What  these  managers  could  have  done 
is  something  enormous.  What  they  have  done  toward  introducing  testi* 
mony  to  convict  the  respondent  is  very  trifling.  One  thing  they  have 
shown,  however,  is  that  $1,500  of  this  money  is  loaned  in  Iowa,  and 
stands  in  her  name  to  day.  But,  of  course,  I  claim  nothing  from  the  evi- 
dence we  did  not  introduce. 

Marsh,  testifying  in  his  crazy  way,  says  in  gc^neral  that  when  be  would 
receive  remitttances  from  Fort  Sill  he  would  write  to  the  respondent 
asking  how  he  should  remit  it,  and  the  respondent  would  give  hiui 
directions,  which  he  would  obey.  I  do  not  feel  authorized  to  charge 
Marsh  with  intentional  perjury  in  this  case.    But  it  is  certain  there  is  a 
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screw  loose  in  him  somewhere.  It  is  evident  fh)m  his  condnct  after 
giving  testimony  before  Mr.  Olymer^s  committee,  and  from  portions  of 
his  testimony  given  on  this  trial,  that  his  mind  is  somewhat  unsettled. 
This  is  to  be  borne  in  mind,  however,  that  as  to  the  first  remittance,  where 
he  was  held  to  the  point,  he  swears  that  he  sent  it  to  Mrs.  Belknap,  not 
to  the  Secretary ;  and  likewise  as  to  the  last  payment,  in  regard  to  which 
he  was  particularly  interrogated,  he  swears  that  the  respondent  directed 
him  by  letter  to  send  the  remittance  to  Mrs.  Belknap,  at  2022  G  street; 
that  this  letter  miscarried,  and  he  wrote  the  Secretary  again,  and  re- 
ceived a  reply  directing  him  to  pay  the  money  to  Mrs.  Belknap,  at  St. 
James  Hotel,  New  York.  These  are  the  only  instances  as  to  which 
Marsh  pretended  to  have  particular  recollection.  As  to  the  others,  he 
says  he  testifies  only  from  general  recollection,  not  remembering  any 
particular  letter. 

Now  let  me  call  your  attention  to  what  Marsh  says  took  place  at 
Greneral  Belknap's  house  when  he  came  here  to  testify  before  Glymer^s 
committee.  He  says  he  went  to  the  house  of  General  Belknap  and  re- 
mained overnight,  and  had  a  long  interview  with  Mrs.  Belknap.  He 
says,  in  his  general  style  of  swearing,  that  General  Belknap  was  in  and 
out  of  the  room  at  several  times,  and  understood  the  general  nature  of 
their  conversation.  This  is  evidently  the  mere  infei'ence  of  Marsh; 
and  he  does  not  pretend  to  state  a  word  that  was  said  by  General  Bel- 
knap, or  a  word  that  was  said  to  him.  But  he  does  say  that  Mrs.  Bel- 
knap over  and  over  again  requested  and  urged  him  to  tell  the  committee 
that  the  moneys  he  had  sent  to  her  through  the  Secretary  were  the  result 
of  investments  he  had  made  of  her  iudividnal  property.  He  says  he 
went  to  bed  late  at  night,  greatly  disturbed  by  the  matter,  and  did  not 
sleep ;  that  he  came  down  early  in  the  morning,  saw  the  Secretary  before 
breakfast,  and  told  him  that  he  had  made  up  his  mind  to  leave  the  country. 
The  Secretary  urged  him  not  to  do  so,  telling  him  that  after  having  been 
subpoenaed  here  in  regard  to  charges  against  him,  his  leaving  the  country 
without  testifying  would  ruin  him,  the  Secretary.  Marsh  replied  that  if 
he  went  before  the  committee  he  would  ruin  him.  General  Belknap 
thought  not,  and  to  the  last  implored  him  to  stay  and  testify  to  the 
truth.  Mr.  Glymer,  after  reading  the  testimony  of  Marsh  given  before 
the  committee,  says  that  Mr.  Blair,  as  attorney  for  G-eneral  Belknap,  put 
one  question  to  Marsh,  but  does  not  state  what  it  was.  And  although 
the  Kecord  does  not  show  this,  I  am  sure  the  managers  will  not  contro- 
vert the  statement  I  am  about  to  make.  I  am  informed  that  Mr.  Blair 
asked  Marsh  whether  the  Secretary  at  this  time  requested  him  to  go 
before  the  committee  and  state  anything  that  was  untrue;  to  which 
Marsh  replied,  ^*  No ;  certainly  nof  At  all  events,  in  the  absence  of 
any  testimony  that  be  did  make  such  request,  the  presumption  is  that 
he  did  not. 

Now,  Senators,  consider  this  scene,  and  what  is  the  natural  inference 
from  itf  If  General  Belknap  had  been  told  by  his  wife  that  these 
moneys  belonged  to  her  and  were  sent  by  Marsh  to  her,  through  him,  as 
the  result  of  investments  of  her  private  funds,  this  would  explain  why 
the  respondent  feared  nothing  from  Marsh's  stating  the  whole  truth 
before  the  committee.  If  the  respondent  did  know  the  fisKsts,  then  his 
persistent  effort  to  overcome  the  purpose  of  Marsh  to  leave  the  country — 
his  persistent  efforts  to  induce  Marsh  to  go  before  the  committee  and 
testify  to  the  whole  truth — prove  the  respondent  to  be  an  idiot,  who  ought 
not  to  be  subjected  to  impeachment;  for  although  the  facts  might  not 
convict  him  of  any  offense,  yet  he  must  have  known  from  the  present 
attitude  of  the  press  toward  the  Administration,  and  the  present  con- 
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dition  of  public  sentimeDt,  the  exposare,  exaggerated  by  malice,  would 
do  hiui  serious  harm  as  a  public  man. 

Again,  upon  the  theory  I  am  suggesting,  the  suggestions  of  Mrs.  Bel- 
knap to  Marsh  were  perfectly  natural.  If  she  had  left  her  hasbaod 
under  the  belief  that  these  moneys  were  her  own,  and  the  result  of  in- 
vestments of  her  individual  property,  she  would  have  been  anxions, 
above  all  things,  to  have  this  supported  by  Marsh's  statements.  Her 
anxiety  would  have  been  to  preserve  the  confidence  of  her  husband, 
knowing  full  well  that  whatever  clouds  may  gather  about  husband  aid 
wife,  they  are  safe  while  no  clouds  gather  between  them. 

This  theory,  and  this  alone,  explains  Marsh's  anxiety  to  get  oat  of  the 
country,  and  the  Secretary's  anxiety  that  he  should  remain  and  swear  to 
the  facts.  Marsh,  not  knowing  what  had  passed  between  the  respondent 
and  his  wife,  and  supposing  that  the  respondent  was  acquainted  with 
the  whole  transaction,  naturally  concluded  that  his  testimony  would 
injure  the  respondent^;  while  the  respondent,  totally  ignorant  of  the 
real  nature  of  the  transaction,  apprehended  no  harm  from  a  disclosore 
of  the  real  facts. 

The  light  shed  by  circumstances  may  be  faint  and  pale,  but  in  a 
case  where  judgment  must  rest  upon  circumstances  the  judge  must  be 
guided  by  such  light,  dim  though  it  may  be.  And  if  the  proof  leaves  a 
reasonable  doubt,  charity  must  turn  the  scale  in  favor  of  innocence. 
Silence  is  sometimes  more  eloquent  than  speech ;  and  in  determining  a 
cause,  the  absence  ot  one  fact  may  be  as  convincing  as  the  presence  of 
another. 

The  theory  I  suggest  is  supported  by  much  of  the  evidence  in  this 
case.  It  is  not  contradicted  by  any.  Marsh  says  he  supposed  that  the 
money  sent  after  the  death  of  the  child  was  for  the  respondent.  He 
says,  however,  that  this  was  merely  his  mental  conclusion,  and  that  he 
never  exchanged  a  word  with  the  respondent  o^  any  one  else  upon  the 
subject.  The  fact  that  the  respondent  never  exchanged  a  word  with 
Marsh  upon  the  subject,  is  as  fully  explained  upon  the  theory  that  he 
understood  the  money  to  belong  to  Mrs.  Belknap,  as  upon  the  theory 
that  he  knew  all  the  facts.  And  here,  again,  the  rule  of  law  applies, 
that  if  a  fact — in  this  case  the  silence  of  the  respondent — is  as  recon- 
cilable with  one  theory  as  the  other,  then  it  must  be  referred  to  the 
theory  of  innocence. 

Senators,  I  suggest  this  scene  at  Ihe  house  of  General  Belknap  for 
your  earnest  consideration.  I  have  stated  as  clearly  as  I  can  the  proper 
conclusion  to  be  deduced  from  it.  Considering  this  branch  of  the  case, 
I  think  it  sheds  light  upon  other  parts  of  the  testimony,  and  contributes 
greatly  to  support  the  theory  of  the  respondent's  innocence.  It  cer- 
tainly affords  no  evidence  of  guilt,  but  suggests  one  great  moral  lesson, 
which  I  state  for  the  benefit  of  the  ladies  in  the  gallery.  Sweethearts 
and  wives,  never  keep  a  secret  from  your  lovers  and  husbands. 

Kow,  let  me  refer  to  some  circumstances  strongly  indicating  the  inno- 
cence of  the  respondent.  And  first,  let  me  refer  to  the  letter  of  Bobin- 
son,  who  had  been  court-martialed  and  dismissed  the  service.  While 
his  case  was  pending  in  the  Department,  for  approval  or  disapproval 
of  the  finding  of  the  court-martial,  he  writes  the  respondent  a  letter, 
dated  April  2, 1875,  saying  he  is  thoroughly  posted  in  regard  to  the 
tradership  at  Fort  Sill,  and  that  if  the  finding  of  the  court  is  set  aside, 
and  he  is  not  dismissed  from  the  service,  he  will  inclose  to  the  Secretary 
all  the  evidence  and  papers  in  his  possession;  but,  otherwise,  he  shall 
publish  and  pursue  the  matter  to  extremity.  The  Secretary  took  up 
the  case,  recommended  the  dismissal  of  Bobinson,  and  sent  the  papers 
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to  the  Presideut  for  that  purpose ;  and  the  President  dismissed  him. 
And  then  the  Secretary  filed  his  letter  with  the  record  in  the  Depart- 
ment. It  is  proverbial  that  one  misstep  leads  to  another.  And  it  is  in- 
conceivable that,  if  the  Secretary  believed  that  there  was  anything  in 
connection  with  that  post-tradership  injurious  to  him,  he  would  have 
placed  uiK>n  the  records  of  the  Department  a  letter  making  such  state- 
ments ;  especially  as  the  letter  was  marked  ^'  personal,''  and  need  not 
have  been  placed  on  file  at  all. 

The  manager,  Mr.  Jenks,  the  other  day  read  a  passage  from  this  letter 
to  show  that  Eobinson  was  court-martialed  for  not  paying  his  bills  to 
Evans.  This  is  entirely  untrue.  I  have  here  an  office  copy  of  the 
charges  and  specifications,  and  the  findings  of  the  court,  in  that  case. 
I  will  state  from  it,  as  part  of  my  argument,  what  the  charges  were, 
and  then  hand  it  to  the  managers.  He  was  charged  that  upon  several 
occasions  he  had  drawn  his  pay  twice  and  certified  to  false  vouchers ; 
that  he  had  borrowed  several  hundred  dollars  from  a  sergeant  of  his 
company,  and  had  refused  to  pay  him :  but  he  was  not  charged  with 
owing  and  not  paying  Evans,  nor  was  Evans  mentioned  in  the  case  at 
all.    So  that  pretense  falls  to  the  ground. 

I  will  now  hand  this  document  to  the  managers,  [handing  it  to  Mr. 
Lord.] 

Again,  the  manner  in  which  these  remittances  were  sent,  shows  the 
innocence  of  the  Secretary.  If  there  had  been  an3rthing  about  them 
which  was  improper,  is  it  possible  that  the  Secretary  would  have  fur- 
nished by  receipts  and  by  indorsement  of  checks  passed  to  his  own 
credit  all  the  necessary  evidence  of  his  own  guiltt 

But  the  managers  say  there  was  a  great  abuse  at  Fort  Sill,  and  that 
Evans  was  comi^led  to  charge  over  upon  the  officers  and  soldiers  the 
amount  he  had  to  pay  to  Marsh. 

lu  the  first  place,  Evans  flatly  contradicts  this.  He  testifies  that  after 
he  made  this  contract  with  Marsh,  and  returned  to  Fort  Sill,  he  did  not 
mark  up  the  price  of  a  single  article  sold  to  officers  or  soldiers. 

Again,  Evans  testifies  that  immediately  after  his  return  to  Fort  Sill, 
about  the  1st  of  November,  1870,  he  showed  to  Gtoneral  Grierson,  com- 
mander of  the  XK>st,  a  copy  of  the  contract  between  him  and  Marsh, 
and  explained  the  whole  transaction  to  him.  By  a  circular  order,  issued 
by  the  Secretary  June  7, 1871,  it  was  directed  as  follows : 

CoinniAiidio|^  ofiBcera  will  report  to  the  War  Department  any  breach  of  military  reg^Ia* 
tiona,  or  any  mieoondoct  on  the  part  of  post-traden. 

Thus  it  appears  that  General  Grierson  had  been  fully  aware  of  the 
relations  between  Marsh  and  Evans  from  November  1, 1870,  and  was 
expressly  commanded  by  the  circular  of  June  7, 1871,  to  communicate 
to  the  Department  any  misconduct  on  the  part  of  the  post-trader  at  hia 
post.  The  pretense  that  Grierson  was  afraid  of  offending  the  Secretary, 
by  obeying  the  circular  order  of  June  7, 1871,  is  absurd  as  well  as  false. 
His  information  was  derived  from  Evans,  and  Evans  himself  testifles 
here  that  he  never  heard  until  very  recently  that  the  Secretary  was  in 
any  way  benefited  by  the  Marsh  contract.  Therefore  Grierson,  when 
he  received  the  Secretary's  circular  order  of  June  7, 1871,  could  not 
have  been  deterred  from  executing  it  by  fear  of  displeasing  the  Secre- 
tary who  bad  issued  it;  and  not  a  word  was  received  at  the  Department 
from  Grierson  upon  this  subject  until  after  the  publication  of  the 
Tribune  article,  when  the  Secretary  called  upon  him  to  report  the  facts. 
Is  it  to  be  supposed  that  an  honorable  officer,  cognizant  of  a  great  abuse 
under  bis  own  command,  and  expressly  commanded  by  the  circular  order 
of  the  Department,  June  7, 1871,  to  report  the  same,  would  remain  silent 
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upon  the  subject  for  years  I  One  thing  is  certain ;  there  was  no  such 
abase  at  Fort  Sill,  or  Grierson  ought  to  be  court-martialed  and  dismissed 
the  service. 

The  testimony  of  Evans  explains  why  the  Marsh  contract  did  not  in- 
crease the  prices.  He  was  engaged  in  other  business,  ami  was  a  Gov- 
ernment contractor ,  and  the  great  benefit  resulting  to  him  from  the 
appointment  was  not  from  the  business  of  post-trader,  but  that  theai>- 
pointment  secured  him  a  home  on  the  reservation ;  so  that  the  post- 
tradership  was  with  him  altogether  a  secondary  consideration. 

In  February,  18^72,  an  article  appeared  in  the  New  York  Tribune  dis- 
closing the  relationship  between  Marsh  and  Evans.  Now  themana^rs 
say*  that,  if  the  respondent  had  been  an  honest  officer,  he  would  instantly 
have  interfered,  removed  Evans,  and  have  done  I  know  not  what.  Bat 
I  submit  to  you  that  such  a  proceeding  by  the  Secretary,  based  apon 
nothing  but  a  newspaper  article,  would  have  been  strong  evidence 
against  the  Secretary;  evidence  upon  which  it  might  be  fairiy  asserted 
that  he  had  prior  personal  knowledge  of  everything  stated  in  that  arti- 
cle. This  is  precisely  what  he  would  have  done  if  he  had  been  guilty. 
On  the  contrary,  I  submit,  that  the  course  pursued  by  the  Secretary 
was  precisely  that  which  would  have  been  pursued  by  an  offioer  that 
meant  to  do  his  duty.  He  did  not  break  into  a  panic,  over  a  newspaper 
article,  as  he  probably  would  have  done  if  he  had  known  it  to  be  trae 
and  felt  any  anxiety  upon  the  subject.  He  wrote  to  the  commandant  of 
the  i)ost  to  report  the  fact43  of  the  case. 

General  Grierson  answered  this  letter  under  date  of  February  28, 
1872,  and  his  answer  was  received  in  the  Adjutant-General's  Office  March 
9,  and  referred  to  the  Secretary  March  11, 1872.  In  the  light  of  the 
testimony  given  in  this  case  the  letter  of  General  Grierson  is  remarkable 
and  seems  disingenuous.  He  complains  that  Evans  has  demanded  ex- 
orbitant prices  for  his  goods,  and  attributes  this  to  a  contract  between 
Marsh  and  Evans,  which  f^m  a  reading  of  the  letter  one  would  suppose 
had  just  come  to  his  knowledge.  But  Evans  testifies  that  be  showed  a 
copy  of  the  contract  to  General  Grierson  about  Novemb^  1, 1870,  and 
why  he  could  imagine  that  making  a  report  of  the  fact  to  the  Secretary*  of 
War,  as  he  was  expressly  commanded  to  do,  by  the  ciiroular  of  June  7, 
1871,  would  offend  the  Secretary,  he  does  not  inform  us,  and  it  is  not 
easy  to  apprehend. 

But  passing  this,  the  letter  of  Grierson  was  received  by  the  Secretary 
on  the  11th  of  March.  .  While  the  matter  was  uuder  consideration  Gen- 
eral McDowell  called  to  see  the  Secretary,  and  in  a  friendly  interview 
mentioned  the  subject;  and  the  Secretary  requested  the  general  to 
write  an  order  which  would  correct  the  abuse.  Thereupon  General  Mc- 
Dowell did  draught  an  order,  which,  after  submitting  to  Mr.  Garfield,  of 
the  House  of  I^presentatives,  he  handed  to  the  Secretary ;  and  this 
was  issued  as  a  circular-order  on  the  25th*of  March,  1872. 

The  managers  have,  with  great  injustice,  sought  to  misrepresent  the 
action  of  the  Secretary  in  this  matter ;  and  one  of  the  managers  the 
other  day  charged  that  the  Secretary  was  guilty  of  falsehood  in  this, 
that  he  represented  to  General  McDowell  that  ^*  he  had  appointed  Marsh 
and  he  supposed  he  had  received  the  office."  And  the  manager  farther 
charged  that  the  Secretary  did  not  show  Grierson's  letter  to  General 
McDowell.  This  is  a  gratuitous  misstatement  on  the  part  of  the  man- 
ager.  There  is  no  evidence  that  General  McDowell  did  not  see  Grier- 
son's letter,  or  that  the  Secretary  sought  to  withhold  it  from  him.  l^or 
is  it  true  that  General  McDowell  was  ignorant  of  the  real  circumstances 
of  the  case  at  Fort  SilL    In  the  first  place,  the  Tribune  article,  which 
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set  McDowell  in  motion,  stated  that  Evans  was  the  post-tra<ler,  and  was 
paying  a  stipend  to  Marsh.  And  let  me  show  you  by  his  own  testimony 
that  he  did  understand  the  facts  of  the  case.  / 

Here  is  the  testimony  of  General  McDowell : 

Mr.  Manager  MuMahon.  I  should  like  an  answer  to  thi^  qnesiion.  ^To  the  witness.)  If 
jon  had  known  that  the  actual  state  of  ciroomstanoes  at  Fort  Sill  was  that  Evans  was  really 
the  post-trader,  that  Marsh  had  no  capital  iu  it,  and  that  Evans  was  paying  1 1 2,000  a  year 
simply  for  the  privilege  of  holdin^^^  it— ^ 

A.  That  was  abont  what  I  understood  to  be  the  case. 

General  Belknap  is  charged  with  a  falsehood  in  that  he  informed  Mc- 
Dowell that  Marsh  was  the  post-trader ;  and,  when  the  manager  puts 
to  him  the  qnestion  "  If  yoa  had  known  that  Marsh  was  not  the  post- 
trader  but  that  Evans  was,"  the  witness  interrupts  him  by  saying  *'That 
was  about  what  I  understood  to  be  the  case.''  When  Mr.  McMahon 
tried  to  assume  that  he  did  not  know  the  fact,  and  that  if  he  had  he 
would  have  drawn  a  different  order,  he  stops  him  and  says, ''  Thaf  is 
what  I  understood  the  fact  to  be." 

Q.  (By  Mr.  Manager  McMauon.)  Did  you  draw  that  order  for  the  purpose  of  correcting 
that? — A.  Yes. 

Of  course  it  made  no  difference  to  the  officer  or  soldier  whether  his 
money  went  to  Evans  or  Marsh.  The  only  grievance  to  the  soldier  was 
that  he  might  be  charged  too  much  for  what  he  purchased.  McDowell 
testifies  that  the  order  he  drew  provided  for  a  council  of  administration 
to  fix  the  prices  of  articles  to  be  sold  to  officers  knd  men ;  which  cor- 
rected the  abuse  and  the  only  abuse  complained  of.  And  to  the  ques- 
tion pat  by  me, 

Q.  Would  not  that  order  have  corrected  it,  if  it  had  been  execnted  ? 

He  answered, 

I  have  two  or  three  times  said  I  thoa<;ht  it  wo  aid. 

We  gave  in  evidence  a  letter  received  by  the  Secretary  of  War  from 
Lieutenant-General  Sheridan  in  regard  to  this  order.    He  says: 

Chicago,  March  29,  1872. 

My  Dear  Gevbral  Belknap  :  I  have  examined  the  oircnlar  on  the  sabjeet  of  post- 
traders,  and  think  verj  well  of  it    So  far  as  the  troops  are  concerned  it  is  espedallj  fair  and 

just. 

It  is  possible  that  post-traders  may  give  jou  some  annojance  by  appeals  arising  from  the 
action  of  conncils  of  administration,  but  probably  |more  from  the  action  of  commanding 
officers.  There  are  so  many  men  in  this  world  whose  hair  is  always  lying  in  the  wrong 
direction,  and  who  when  invested  with  the  slightest  authority  must  make  it  felt,  that  I  fear  the 
post-tradeTB  will  be  sending  you  many  appeals. 

That  is  the  opinion  of  General  Sheridan  of  the  circular  issued  by  the 
Secretary,  after  the  interview  with  McDowell,  the  circular  drawn  by 
McDowell  to  correct  the  only  abuse  ever  mentioned,  and  Sheridan  says 
it  is  especially  fair  and  just  as  to  the  troops,  but  it  may  be  too  severe  on 
the  traders ;  they  will  annoy  you  about  it ;  but  so  far  as  the  soldiers  are 
concenied,  this  order  is  especially  fair  and  just.  General  McDowell  tes- 
tified that  the  order  of  March  25,  if  executed,  would  have  corrected  the 
abuse.  Executed  by  whom  t  Why,  by  the  officers  at  the  post.  They 
were  ehcurged  with  its  execution.  And  here  let  it  be  borne  in  mind  that 
since  the  issuance  of  that  order,  (March  25,  1872,)  no  complaint  has 
been  heard  from  any  quarter.  This  prosecution  has  not  resulted  from 
the  present  existence  of  any  abuse  at  Fort  Sill.  All  that  was  corrected 
by  the  order  of  March  25, 1872,  and  no  complaint  has  since  been  heard. 

I  have  repeatedly  called  your  attention  to  the  fact  that  there  is  no  tes- 
timony establishing  guilty  intention  or  corrupt  purpose  on  the  part  of 
the  Secretary — no  testimony  that  he  knew  that  the  moneys  which  were 

64  B 


1010  TRIAL   OF   WILLIAM    W.    BELKNAP. 

passing  through  his  hands  from  Marsh  came  from  Evans ;  and  I  main- 
tain that  the  whole  conduct  of  the  Secretary,  between  the  pablication 
of  the  Tribune  article  and  the  issuance  of  the  circular-order  of  March 
25, 1872,  confirms  this  theory.  His  conduct  was  that  of  an  honest,  and 
not  of  a  dishonest  man.  He  was  anxious  to  correct  the  abuse,  if  it  ex- 
isted ;  but  before  interfering,  he  inquired,  through  the  regular  military 
channels,  whether  any  abuse  calling  for  interference  actually  existed. 
Had  he  known  the  real  facts  of  the  case  the  Tribune  article  would  have 
frightened  him  into  instant  action.  And  the  fact  that,  after  the  pabli- 
cation of  that  article,  he  proceeded  in  the  usual  official  way  to  ascertain 
whether  its  statements  were  true,  and  that,  when  he  ascertained  they 
were,  he  proceeded  promptly  and  efficiently,  proves  his  integrity  in  the 
premises. 

This  impeachment  is  the  result  of  a  disagreement  which  happened 
bet-ween  two  American  ladies  sojourning  in  Paris,  several  years  ago; 
and  Marsh,  the  feeble  tool  of  a  woman  unable  to  forgive  one  who  com- 
manded more  attention  than  herself,  has  been  pushed  forward  by  his 
spiteful  wife  to  wreak  revenge  upon  Mrs.  Belknap ;  and  the  Senate  sits 
here  to-day  unconsciously  executing  her  purpose. 

There  is  no  pretense  but  that  the  order  of  the  Secretary  of  War,  of 
March  25, 1872,  obliterated  the  last  vestige  of  any  alleged  abuse  result- 
ing from  the  contract  between  Marsh  and  Evans,  there  is  no  pretense 
that  f^om  that  time  to  this  the  Secretary  of  War  has  not  borne  himself 
commendably  in  his  high  office  as  he  had  ever  before  done. 

And  now,  Senators,  looking  at  the  evidence,  a  just  view  of  which  I 
have  endeavored  to  present  to  you,  let  me  ask,  upon  what  can  you  rest 
conviction  t 

(1.)  The  respondent  stands  before  you  under  examination  for  almost 
seven  years'  administration  of  a  great  Executive  Department  of  this 
Oovemment,  to  which  he  was  appointed  for  his  ability  and  his  gallant 
service  for  the  Union  in  the  field. 

(2.)  We  have  shown  that  he  possessed  a  spotless  character  fix)m  boy- 
hood to  1869,  when  he  was  appointed  Secretary  of  War ;  and  that  his 
administration  of  the  War  Department  has  been  characterized  by  en- 
ergy, ability  and  integrity,  never  questioned  save  in  the  single  transac- 
tion now  under  examination. 

(3.)  And  in  regard  to  this  transaction  we  have  explained  every  cir- 
cumstance relied  upon  as  evidence  of  guilt,  dispelled  every  suspicion 
surrounding  it,  and  we  point  you,  in  pe^ect  confidence,  to  all  the  direct 
testimony  in  the  case,  which  conclusively  and  emphatically  acquits  the 
respondent. 

And  it  is  now,  Senators,  for  yon  to  say  whether  you  can  find  guilt  in 
this  transaction,  in  the  face  of  all  the  direct  evidence  bearing  upon  it; 
and 

Whether,  should  you  be  inclined  to  condemn  this  one  transaction, 
you  can  say  the  public  safety  requires  that  you  should  brand  the  re- 
spondent as  a  criminal,  and  dismiss  him  from  your  presence  in  disgrace. 

Which  of  you  would  be  willing  to  have  your  final  condition  deter- 
mined by  a  particular  transaction  t  Is  it  not  upon  the  average  and 
general  balance  of  our  lives  that  we  all  hope  for  salvation  t  The  son 
has  spots  upon  its  surface.  And  suppose  you  find  one  spot  upon  the 
character  of  General  Belknap,  will  you  upon  that  one  spot  render  a 
judgment  of  condemnation  consigning  him  to  everlasting  disgrace  and 
infamy  ! 

I  turn  now  from  the  testimony  to  present  to  you  some  considerations 
of  law,  which,  whatever  may  be  your  judgment  upon  the  fkcts,  I  deem 
to  be  conclusive  of  this  case. 
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I. 

After  tbe  articles  were  exhibited  the  respondent  interposed  a  plea  to 
<he  jarisdietion  of  the  court,  upon  the  ground  that  he  was  not  an  of- 
ficer of  the  United  States  at  the  time  of  impeachment.  To  this  plea 
there  was  a  replication,  and  the  respondent  demurred.  This  demurrer 
was  argued  by  the  managers  and  by  the  counsel  for  respondent,  and 
Hubmitted  to  the  court.  Whereupon,  after  consideration,  the  court  made 
the  following  order : 

It  18  ordered  by  the  Senate  sitting  for  the  trial  of  the  articles  of  impeachmentpreferred  hy 
the  Honse  of  Representatiyes  a^aiDst  William  W.  Belknap,  late  Secretary  of  War,  that  the 
demurrer  of  saidf  William  W.  Belknap  to  the  replication  of  the  House  of  Representatives 
to  the  plea  to  the  jurisdiction  filed  by  said  Belknap  be,  and  the  same  hereby  is,  overruled  ; 
and,  it  being  the  opinion  of  the  Senate  that  said  plea  is  insufficient  in  law  and  that  said 
articles  of  impeachment  are  sufficient  in  law,  it  is  therefore  further  ordered  and  adjudged 
that  said  plea  be,  and  the  same  hereby  is,  overruled  and  held  for  naught. 

This  order  precluded  us  from  demurring  to  the  articles  of  impeach- 
ment. We  thereupon  filed  a  motion  to  vacate  it,  but  the  motion  has 
not  been  argued. 

The  order  proceeded  upon  the  principle  that  where  the  party  de- 
murring must  succeed  upon  the  particular  point  raised  by  his  de- 
*  murrer,  the  court  will  look  back  through  the  record  to  see  if  his  former 
pleadings  have  been  defective,  and  give  judgment  against  the  party 
first  in  fault.  But  the  application  of  the  principle  to  this  case  was 
erroneoas  in  two  particulars :  First,  the  rule  is  subject  to  the  excep- 
tion, that  where  a  demurrer  is  filed  to  a  plea  in  abatement,  or  to  a  rep- 
lication to  such  plea,  the  court  will  not  look  to  the  declaration  to  see 
whether  that  be  good  or  bad  ;  and  this  ease  was  within  the  exeeption 
to  the  rale ;  second,  it  is  only  where  the  party  demurring  must  succeed 
upon  the  particular  point  raised  by  his  demurrer,  that  the  court  looks 
back  through  the  record  for  any  purpose.  But  in  this  case  the  court 
overruled  the  demurrer,  and  therefore  the  prior  record  was  not  before 
the  court. 

The  character  of  a  plea  is  determined  by  its  prayer  and  conclusion. 
Though  it  contain  matter  in  bar,  yet,  if  it  conclude  in  abatement,  it  is 
a  plea  in  abatement.  And  if  it  contain  matter  in  abatement,  but  con- 
clude in  bar,  it  is  a  plea  in  bar.  *^  The  conclusion  makes  the  plea.'^ 
(Shaw  V8.  Dutcher,  19  Wendell,  page  222.  See  also  Thomas  vs.  Lord,  1 
Lord  Raymond,  pages  356, 357  j  Godson  vs.  Good,  6  Taunton,  page  587  ; 
Executor,  &C9  v«.  Blmendorf,  10  Johnson,  page  49;  Kent,  justice,  in 
Jenkins  vs.  Pepom,  2  Johnson's  Cases,  page  313 ;  Rex  vs.  Shakespeare, 
10  East,  pages  83-«7.) 

The  plea  in  this  case  was  a  plea  to  the  jurisdiction.  It  did  not  con- 
clude with  prayer,  as  in  bar,  for  judgment  as  to  the  suflBciency  of  the 
articles,  but  prayed  judgment  "  whether  this  court  can  or  will  take  further 
cognizance  of  the  said  articles  of  impeachment.^ 

It  was  a  plea  to  the  jurisdiction,  which  is  a  plea  in  abatement ;  that 
is,  a  plea  intended  to  stop  the  proceeding,  without  reference  to  the 
merits ;  a  plea  which  prayed,  not  the  judgment  of  the  court  as  to  the 
sufficiency  in  law  of  the  articles,  but  as  to  the  jurisdiction  of  the  court 
to  pass  upon  the  question  of  their  sufficiency  in  law,  or  any  other 
question  in  the  case. 

Stephen's  Pleadings,  page  144,  speaking  of  the  rule  that  the  court  on 
demurrer  will  look  back  through  the  record,  says : 

It  Is  however,  sohject  to  the  followiD^  exceptions :  First.  If  the  plaint!^  ^emnr  to  a 
plea  inabatementf  and  the  court  decide  against  tlie  plea,  they  will  give  judgment  of  respon' 
deal  ouiUr,  wiihcut  regard  to  any  defect  in  the  declaration. 
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1  Shower's  Ueports,  91: 

Memoraudum.  In  the  case  of  Chambers  vs,  Garrett,  this  term.  Holt,  chief-justice,  ns 
fused  to  permit  me  to  urge  or  argue  any  exception  to  a  declaration  upon  a  demurrer  to  a  plea 
iu  abatement.  • 

lu  Hastrop  vs.  Hastings,  I  Salkeld,  213,  it  was  held : 

The  defendant  shall  not  take  advanta^  of  miatakea  in  the  declaration  upon  a  plea  in 
abatement ;  but  if  he  would  do  that  he  must  demur  to  the  declaration. 

In  Bnllythorp  vs.  Turner,  Willes's  Reports,  478,  the  court  say : 

It  has  been  holden  that  in  a  plea  in  abatement  yon  cannot  object  to  any  defect  in  the  dec- 
laration ;  and  so  is  the  case  of  Hastrop  o«.  Hastings,  Salkeld,  212, 

In  Davies  vs.  Penton,  6  Barnewall  and  Creswell,  222,  Abbott,  chief- 
justice,  says: 

Then  m  to  the  other  point,  it  is  said  that  the  plaintiffs  upon  certain  points  of  the  record, 
has  set  forth  his  bankruptcy,  and  that,  as  it  appears  upon  the  whole  record  that  his  assignees 
are  entitled  to  the  benefit  of  the  contract  stated  in  the  declaration,  the  plaintiff  cannot  hate 
judgment  upon  his  demurrer.  But  in  considering  what  judgment  we  are  to  pronounce  upon 
this  demurrer,  we  are  bound  to  look  onlif  to  that  part  of  the  record  upon  tchuk  the  demurrer 
arises^  and  not  at  the  other  collateral  parts  of  the  record  not  connected  with  ii. 

Bayley,  J.,  said  : 

As  to  the  other  point,  in  ar^^uing  the  question  whether  the  defendant  or  the  plaintiff  is 
entitled  to  judgment  upon  this  demurrer,  neither  of  them  has  a  right  to  have  recoorse  to 
any  parts  of  the  record  not  connected  with  that  upon  whidi  the  demurrer  arises. 

Holroyd,  J.,  said : 

I  entirely  agree  with  my  brother  Bayley,  that  the  defendant  cannot  claim  in  aid  (A«  other 
parts  of  the  record  to  show  that  the  plaintiff  is  not  entitled  to  judjgment  upon  the  demurrer. 

In  Shaw  vs.  Dutcher,  19  Wendell,  223,  Cowen,  J.,  deliTeriDji;  the 
unanimous  opinion  of  the  court,  Bsid : 

But  it  is  said  the  declaration  is  bad ;  the  plaintiff  was  first  in  fault,  and  cannot  therefore 
make  an  available  objection  to  the  plea.  Such  is  the  general  rule,  but  a  demmrrer  to  a  pled 
in  abatement  is  an  exception,  •  •  •  xhe  same  geoeral  doctrine  is  again  rroeated  b? 
Sutroyche  in  a  note  to  Routh  vs.  Weddell,  voL  2, 1067.  Hastrop  vs.  Hastings,  1  Salkelo, 
212,  reco|paized  in  Bully  thorp  vs.  Turner,  Willes,  478,  is  a  direct  abjudication  on  the  nme 
point.  Clifford  vs.  Cony,  1  Massachusetts,  500,  same  point.  Tke  rule  is  recognized  in  msif 
looks  of  rrfertnuj  and  I  do  not  find  that  it  is  questioned  by  amy,  (Comyn*s  Digest,  Abate- 
ment I,  14 ;  Stei^en*s  Pleading,  163,  first  American  editkMi;  1  Chita's  Pleading,  406; 
Bacon's  Abridgment,  title  Abatement  P.)  Bacon's  Abridgment,  as  we  hiaye  dted  it  at  toI* 
ume  1,  page  29,  American  edition  of  1813,  adds  as  a  reason,  what  is  material  to  the  main 
distinction  we  have  been  considering,  in  these  words,  '*  as  nothing  but  the  writ  is  then  in 
question,  for  nothing  else  is  pleaded  to.^ 

In  Ellis  vs.  Ellis,  4  Bhode  Island,  122,  which  was  demurrer  to  plea  in 
abatement,  the  court  say: 

We  hare  not  looked  into  the  declaration  to  see  whether  it  be  faulty  in  this  particolar  or 
not ;  nor  are  we  entitledf  upon  this  demurrer,  to  look  at  the  declaration  for  the  purpose  of 
ooDsidering  its  defects.  It  is  well  settled  that  a  demurrer  to  a  plea  in  abatement  does  not 
look  back  to  a  fault  in  the  declaration,  since  nothing  but  t^  writ  is  then  in  question.  (1 
Saunders,  page  285,  n.  c. ;  1  Chitty*8  Pleading, pages  457, 647,  and  caaeseited,  thud  Amerieao 
edition.) 

{n  Clifford  vs.  Cony,  1  Massachusetts,  500,  Wilde,  J.,  said : 

We  do  not  take  notice  of  defects  in  the  declaration  upon  a  demurrer  to  a  plea  in  abate- 
ment. 

In  Price  vs.  Bailroad  Company,  18  Indiana,  139,  the  court  say : 

There  was,  it  may  be  observed,  no  demurrer  to  the  complaint ;  and  demurrers  to  answers 
in  abatement  do  not  reach  back  to  the  complaint.  (Shaw  vs.  Dutcher,  19  Wendell,  216.  An* 
Bwers  in  abatement  are  not  addressed  to  the  complaint.) 

In  Byau  vs.  May,  14  Illinois,  49 : 

The  general  rule,  that  a  demurrer  must  be  carried  back  and  sustained  to  the  first  defoctirf 
pleading,  does  not  apply  so  as  to  carry  it  behind  a  plea  in  abatement.    If  the  plea  is  bad 
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the  jadftno^i^t  ^^^^  be  rs8pondt4U  ouster.   A  decnaner  to  one  pleftdiiH?  eannot  be  carried  back 
to  another  to  which  it  did  not  proleM  to  be  an  answer,  and  with  which  it  had  no  connection. 

To  the  same  effect  see  Hanter  vs.  Belgen,  39  Illinoie,  367 ;  Knott  V9. 
Glements,  13  Arkusae,  335;  Orawford  vs.  Blade,  9  Alabama,  887 ;  Dean 
vt.  Boyd,  9  Dana,  Kentncky,  169. 

In  Dearborn  vs.  Kent,  14  Wendell,  187,  there  was  a  plea  in  bar,  a  rep- 
lication, and  demnrrer.  The  coort,  by  Savage,  cbief-jnstioe,  after  hold- 
ing the  replication  goodj  say : 

The  defendant  seeks  to  attack  the  deolaraCSon,  bnt  that  he  cannot  do.  The  pleading  ds- 
mmrtd  to«  being  declared  gooi^  the  i»wimntr  vas  nH  well  tmkeu^  and  can  be  of  no  oermce  to 
ike  defendant.  If  he  thought  the  dechiration  bad,  he  might  have  demurred  to  it  before  he 
plead ;  not  having  done  so,  he  cannot  reach  it  by  demumng  to  the  replication.     It  was  for- 


pleas  were  bad,  and  then  the  defendant  might 
tion  was  bad ;  bnt  the  replication  being  adjudged  ^mmj,  the  investigation  stops  there. 

Other  authorities  might  be  cited,  bat  those  referred  to  are  sufficient 
to  settle  the  question,  if  authorities  can  settle  it;  if  not,  more  would  be 
useless. 

lu  this  case,  the  demurrer  to  the  replication  having  been  overruled, 
the  sufficiency  of  the  plea  in  abatement  was  not  before  the  court.  And 
even  had  the  demurrer  to  the  replication  been  held  good,  the  court  could 
have  gone  no  farther  back  than  to  the  plea.  Consequently  it  was  not 
open  to  us,  on  the  argament  of  this  demurrer,  to  attack  the  sufficiency 
in  law  of  the  articles  of  impeachment;  and  their  sufficiency,  not  being 
questioned  by  our  demurrer,  was  not  before  the  court. 

It  is,  therefore,  respectfully  submitted  that,  in  strictness,  the  defend- 
ant is  entitled  to  a  vacation  of  the  order,  and  an  order  declaring  the  pres- 
ent proceedings  to  be  a  mistrial.  I  have  no  doubt  that  in  case  on  indict- 
ment in  the  courts  of  law,  under  ciroumstanoes  like  these,  a  trial  would 
be  set  aside,  and  the  party  be  restored  to  his  right  to  plead,  as  though 
such  proceedings  had  not  been. 

It  is  well  settled  that  the  courts  of  the  United  States  can  exercise  no 
common-law  criminal  jurisdiction.  The  United  States  has  never  adopted 
the  common  law.  Most  of  the  States  have,  with  certain  modifications, 
adopted  the  common  law.  By  the  judiciary  act  of  1789,  it  is  provided 
that  the  laws  of  the  several  States  shall  be  the  rule  of  decision  of  the 
Federal  courts  sitting  in  such  States.  Thus  the  Federal  court  sitting  in 
Maryland  will  follow  not  only  the  statutory  but  such  of  the  common  htw 
as  the  State  of  Maryland  has  adopted  and  made  her  own.  So  in  the 
State  of  Wisconsin ;  and  so  in  other  States.  So  that  the  Federal  courts 
decide  questions  resting  in  the  common  law  of  each  State  as  such  States 
have  adopted  the  same.  But  the  United  States  has  never  for  itself 
adopted  the  common  law.  Consequently  offenses  at  the  common  law 
merely  cannot  be  tried  and  punished  by  any  Federal  court  Every 
offense  which  a  Federal  court  has  jurisdiction  to  try  and  punish  must  be 
a  statutory  offense ;  that  is,  it  must  be  defined  and  the  punishment  fixed 
by  an  act  of  Congress. 

It  is  well-settled  law  that  every  statutory  offense  must  be  described 
in  an  indictment  according  to  the  words  of  the  statute  describing  the 
offense.  (1  Wharton's  Criminal  Law,  page  365,  and  cases  cited;  People 
vs.  Allen,  5  Davis,  page  79;  Commonwealth  vs.  Hampton,  3  Grattan, 

page  590.) 

Not  one  of  the  articles  of  impeachment  charges  that  the  respondent 
received  money  with  the  intent  to  have  his  mind  influenced  thereby  in  the 
determination  of  any  question  pending  before  him  or  which  could  be 
brought  before  him  as  Secretary  of  War. 
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A  demurrer  to  these  articles  might  safely  have  been  interposed,  but 
for  the  reason  that  the  court,  in  response  to  the  argument  upon  the 
demurrer  to  the  replication  to  thq  plea  in  abatement,  declared  that  the 
articles  were  sufficient  in  law.  This  question  had  not  been  argued  on 
either  side  of  this  case,  and  was  not  before  the  cooDt  on  the  demurrer 
submitted. 

And  in  strictness  the  respondent  is  entitled  to  an  order  vacating  the 
order  of  the  court  holding  the  articles  sufficient  in  law;  and  dedaring 
this  to  be  a  mistrial.  And  I  have  no  doubt  that  in  case  on  indictment 
in  a  court  of  law  under  similar  circumstances  the  trial  would  be  declared 
a  mistrial,  and  the  defendant  be  remitted  to  the  right  to  plead  anew  to 
the  indictment. 

I  neither  ask  nor  expect  such  order  in  this  case.  Because  we  are  en- 
titled to  object  here  to  the  articles  of  impeachment ;  and  have  here  the 
full  advantage  of  their  insufficiency. 

I  come  now  to  the  question  of  the  jurisdiction  of  the  oourt  over  this 
C/ase*  ^ 

Jurisdiction  is  the  vital  element  of  every  judicial  proceeding.  And 
where  jurisdiction  is  wanting,  no  matter  how  high  the  magistrate  or 
dignified  the  tribunal,  the  judgment  rendered  is  an  absolute  nullity. 
Jurisdiction  must  exist,  too,  at  the  commencement  of  the  proceeding, 
continue  through  its  progress,  and  remain  at  its  termination.  There- 
fore it  is  never  too  late,  during  the  pendency  of  a  cause,  to  rai»e  the 
objection  that  the  court  has  no  jurisdiction. 

United  States  vs.  Arredondo,  6  Peters,  709: 

The  power  to  hear  and  determine  a  cause  is  jurisdiction ;  it  is  coram  judiu  whenever  a 
case  is  presented  to  bring  this  power  into  action.    If  the  petitioner  states  such  a  case  in  his 

Setition  that  on  a  demurrer  the  court  would  render  a  judgment  in  his  faror,  it  is  sn  an- 
onbted  case  of  jurisdiction,  whether  on  an  answer  denying^  and  puttinfr  in  issue  the  sUe|[s* 
tions  of  the  petition,  the  petitioner  makes  out  his  case  [or  not]  is  the  exercise  of  jarisdictioa 
conferred  by  the  filing  of  a  petition  containing  all  the  requisites,  and  in  the  manner  pre- 
scribed by  law, 

Yoorhies  los.  Bank,  10  Peters,  474. 

Speaking  of  decisions  of  the  Supreme  Court,  the  court  say: 

If  not  warranted  by  the  Constitution  or  laws  of  the  land  <mr  most  solemn  proceedini^  cao 
confer  no  right  which  is  denied  to  any  judicial  act  under  color  of  law,  wbico  can  properly 
have  been  deemed  to  have  been  done  coram  non  judke ;  that  is,  by  persons  assuming  the 
judicial  function  in  a  given  case  without  lawful  authority. 

The  line  which  separates  error  in  judgement  from  the  usurpation  of  power  is  very  definite, 
and  is  precisely  that  which  denotes  the  cases  where  a  judgment  or  decree  is  reTersihle  only 
by  an  appellate  court,  or  may  be  declared  a  nullity  collaterally  when  it  is  offered  in  evideooe 
in  an  action  concerning  the  matter  adjudicated,  or  purporting  to  have  been  so.  In  the  one 
case  it  is  a  record  importing  absolute  verity ;  in  the  other  mere  waste  paper.  There  ean  be 
no  middle  character  assign^  to  judioial  proceedings  which  are  reversible  for  error.  Such 
is  their  effect  between  the  parties  to  the  suit,  and  such  are  the  immunities  which  the  law 
aflords  to  a  plaintiff  who  has  obtained  an  erroneous  judgment  or  execution. 

In  Khode  Island  vs,  Massachusetts,  12  Peters,  718,  the  court  say: 

However  late  this  objection  [to  the  jurisdiction]  has  been  made,  or  may  be  made  in  any 
cause,  in  an  inferior  or  appellate  court  of  the  United  States,  it  must  be  considered  and  de- 
cided before  any  court  can  move  one  further  step  in  the  cause,  as  any  movement  is  necessa- 
rily the  exercise  of  jurisdiction.  Jurisdiction  is  the  power  to  hear  and  determine  the  sub- 
ject-matter in  controversy  between  parties  to  a  suit,  to  abjudicate  or  exercise  any  judicial 
power  over  them.  The  question  is  whether,  on  the  case  before  a  court,  their  action  is  judi- 
cial or  extrajudicial,  with  or  without  the  authority  of  law,  to  render  a  judgment  or  decree 
upon  the  rights  of  the  litigant  parties.  If  the  law  confers  the  power  to  rendeir  a  jadgment 
or  decree,  then  the  court  has  jurisdiction.  What  shall  be  adjudged  or  decreed  between  the 
partir^,  and  with  which  is  the  right  of  the  case,  is  judicial  action,  by  hearing  and  determin- 
ing it.    (6  Peters,  page  709;  4  Kussell,  page  415 ;  3  Peters,  pages  20-37.) 

A  motion  to  dismiss  a  cause  pending  in  the  courts  of  the  United  States  is  not  analogous  to 
a  plea  to  the  jurisdiction  of  the  court  of  common  law  or  equity  in  England.  There  the  so- 
perior  courts  have  a  general  jurisdiction  over  all  persons  within  the  realm,  and  all  causes  of 
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action  between  them.  It  depoads  on  tbe  snbject-matter  whether  the  jurisdiction  shall  be 
exercised  by  a  court  of  law  or  equity ;  bat  that  court  to  which  it  appropriately  belongs  can 
act  judicially  upon  the  party  and  the  subject  of  the  suit,  unless  it  shall  be  made  apparent 
to  the  court  that  the  judicial  determination  of  the  case  has  been  withdrawn  from  the  court 
of  general  iarisdiction  to  an  inferior  and  limited  one.  It  is  a  necessary  presumption  that 
the  court  of  (general  jurisdiction  can  act  upon  the  given  case,  when  nothing  appears  to  the 
contrary.  Hence  has  arisen  the  rule  that  the  party  claiming  an  exemption  from  its  process 
must  set  out  the  reasons  by  a  special  plea  in  abatement,  and  show  that  some  inferior  court 
of  law  or  equity  ha)  the  exclusiTe  cognizance  of  the  case ;  otherwise,  the  superior  conrt 
innst  proceed  in  virtue  of  its  genendjurisdietion.  This  rule  prevails  both  at  law  and  in 
equity.     (1  Vesey,  sr..  page  204;  2  Vesey,  sr.,  pA^e  307 ;  Mitford,  page  163.) 

A  motion  to  dismiss,  therefore,  cannot  be  entertained,  as  it  does  not  and  cannot  disclose  a 
case  of  exception ;  and  if  a  plea  in  abatement  is  put  in,  it  must  not  only  make  out  the  ex- 
ception, but  point  to  the  particular  court  to  which  the  case  belongs.  A  plaintiff  in  law  or 
in  equity  is  not  to  be  driven  from  court  to  court  by  such  pleas.  If  a  defendant  seeks  to 
quash  a  writ,  or  dismiss  a  bill  for  such  cause,  he  must  give  the  plaintiff  a  better  one,  and 
shall  never  put  in  a  second  plea  to  the  jurisdiction  of  t&t  court  to  which  be  has  driven  the 
plaiiitiff  by  his  plea.    (1  Veeey,  sr.,  page  203.) 

There  are  other  classes  of  cases  where  the  objection  to  the  jurisdiction  is  of  a  different 
nature,  as  on  a  bill  in  chancery ;  that  the  subject-matter  is  cognisable  only  bv  the  King  in 
council,  and  not  by  any  judicial  power,  (1  Vesey,  sr.,  445 ;)  or  that  the  parties  defendant 
cannot  be  brought  before  any  municipal  court  on  account  of  their  sovereign  character  and 
the  nature  of  tbe  controversy,  as  1  Vesey,  jr.,  371.  387 ;  2  Vesey,  jr.,  56,  60;  or  in  the  very 
common  cases  which  present  the  question  whether  the  cause  properly  belongs  to  a  court  of 
iJaw  or  equity.  To  such  cases  a  plea  in  abatement  would  not  be  aoplicable,  because  the 
plaintiff  could  not  sue  in  an  inferior  court.  The  objection  goes  to  a  denial  of  any  jurisdic- 
tion of  a  municipal  conrt  in  one  class  of  cases,  and  to  the  jnrisdicdon  of  any  court  of  equity 
or  of  law  in  the  other;  on  which  last  the  conrt  decides  according  to  their  le^  discretion. 
An  objection  to  jurisdiction  on  the  ground  of  exemption  from  the  process  ot  the  court  in 
which  the  suit  is  brought,  or  the  manner  in  which  a  defendant  is  brought  into  it,  is  waived 
by  appearance  and  plying  to  issue.  (10  Peters,  473;  Toland  98,  Spragne,  12  Peters,  300.) 
But  when  the  ohjeetion  goei  to  the  power  of  the  court  over  the  parties,  or  &e  subjeet'fiuUter,  the 
defendant  need  aol,  for  he  cannot,  give  the  pUUntif  a  better  writ  or  bilL  Where  no  ietferior 
court  can  have  jurisdiction  of  a  case  in  law  or  equttj/,  the  ground  of  objection  is  not  taken  by 
plea  in  abatement,  as  an  exception  of  the  given  case  from  the  otherwise  general  jurisdiction 
of  the  conrt ;  appearance  does  not  cure  the  dtfeet  of  judicial  jfower,  and  it  maif  be  relied  upon 
by  plea,  answer,  demurrer,  or  at  the  trial  or  hearing,  unless  U  goes  to  the  manner  of  bringing 
the  defendant  into  court,  which  is  waived  bjr  submission  to  the  process. 

As  a  denial  of  jurisdiction  over  the  subject-matter  of  a  suit  between  parties  within  the 
realm,  over  which  and  whom  the  court  has  power  to  act,  cannot  be  successful  in  an  English 
court  of  general  jurisdiction,  a  motion  like  the  present  could  not  be  sustained  consistently 
with  the  principles  of  its  constitution.  But  as  this  court  is  one  of  limited  and  special  original 
jurisdiction,  its  action  must  be  confined  to  the  particular  cases,  controversies,  and  parties 
over  which  tbe  Cou&titution  and  laws  have  authorized  it  to  act;  any  proceeding  without  the 
limits  prescribed  is  coram  nonjudice,  and  its  action  a  nullity.  (10  reters.  474;  S.  P.,  4  Rus- 
sell, 415.)  And  whether  the  want  or  excess  of  power  is  objected  by  a  party,  or  is  apparent  to 
the  court,  it  must  surcease  its  action  or  proceed  eUrajudiciaUy, 

Consent  never  confers  jnrisdictioo  to  hear  and  determine  a  cause  where 
the  law  does  not  confer  the  power.  (Hard  vh.  Tombs,  7  Howard,  Mis- 
sissippi, page  229 ;  Bell  vs.  Kailroad,  4  Smedes  &  Marshall,  page  549 ) 
Leigh  V9.  Mason,  I  Scammon,  page  249 ;  Ex  parte  Williams,  4  Yerger, 
page  579 ;  Green  vs,  Collins,  6  Iredell,  gage  139 ;  Blaett  vs>  Nicholson, 
1  Branch,  page  384  ;  Ginn  vs.  Rogers,  4  Gilman,  page  131 ;  Long  vs. 
Long,  1  Morris,  page  381 ;  Moran  vs.  Masterson,  11  B.  Monroe,  page  17; 
Chapman  vs.  Morgan,  2  Green,  Iowa,  page  374 ;  State  vs.  Bonney,  34 
Maine,  page  223;  Winn  vs.  Freel,  19  Alabama,  page  171 ;  State  v^.  Card- 
line,  20  Alabama,  page  19;  Jeffries  vs.  Harbin,  20  Alabama,  page  387; 
Field  vs.  Walker,  23  Alabama,  page  155 ;  Dicks  vs.  Hatch,  20  Iowa, 
page  380;  Wanzer  vs.  Howland,  10  Wisconsin,  page  8;  Bureau  County 
vs.  Thompson,  39  Illinois,  page  566 ;  Dodson  vs.  Scraggs,  47  Missouri, 
page  285 :  Garrett  vs.  Trotter,  65  Missouri,  page  430;  Damp  vs.  Dane,  29 

Mississippi,  pag^  ^^^ ; »  26  New  Hampshire,  page  232 ; 

Jackson  vs.  Ashton,  8  Peters,  page  148;  Dred  Scott  case,  19  Howard, 

page  393.) 
An  objection  to  the  jurisdiction  never  comes  too  late,  and  cannot  be 
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waived  by  consent  nor  forfeited  by  bad  pleading.  (Stoagbton  vs,  Mott, 
13  Vermont,  page  175;  Grant  vs.  Tarns,  7  Monroe,  page  218 ;  Able  ri. 
Bloorofield,  6  Texas,  page  203 ;  Smitb  v«.  Dabnqae,  1  Clark,  page  492; 
Stearly's  Appeal,  3  Grant,  Pennsylvania,  page  270 ;  Ketland  f*.  Cas- 
sins,  2  Dallas,  page  305 ;  United  States  vs.  Bedford  Bridge,  1  Wood- 
bury «Sf  Minot,  page  401.) 

In  the  United  States  vs.  Bedford  Bridge,  1  Woodbnry  &  Minot,  405, 
on  the  trial  the  defendant's  connsel  moved  to  qaaah  the  indictment,  for 
that  the  court  had  no  jurisdiction.    The  court  said : 

And  if  for  that  or  any  other  reason  it  should  appear  to  this  conrt  a  question  of  real  donbt 
whether  it  possesses  any  jurisdiction  in  such  a  case  over  the  snhject-matter.  it  will  be  its 
dnt^  not  to  proceed  further  in  the  trial.  (2  OalUson,  3^. )  Because,  bein^  a  court  of  limit- 
ed jurisdiction,  it  cannot  transcend  those  limits,  tkomgk  the  parties  maJte  do  objection,  but  if 
bound  itself  to  pause.  (2  Cranch,  125 ;  J2  Peters,7]9;  1  Peters  Circuit  Court,  36.)  And 
in  any  staji^e  of  the  case.  (4  Wasbiufrton  Circuit  Court,  page  84 ;  Davison  vs.  Champliu  7 
Connecticut,  page  244 ;  Perkins  vs.  Perkins,  7  Connecticut,  page  559.) 

In  Maissonaire  vs.  Kealing,  2  Gallison,  245,  Story,  justice,  says: 

I  will  only  add  that  if  I  had  thought  the  case  not  cognizable  at  common  law,  the  circnm* 
stance  that  the  objection  was  not  pleaded  in  abatement  would  have  had  no  weight  with  me. 
Where  the  subject-matter  is  not  within  the  jurisdiction  of  the  court,  the  exception  may  be 
taken  under  the  general  issue. 

In  the  celebrated  Dred  Scott  case,  in  19  Howard,  393,  the  defendant 
in  the  court  below  interposed  a  plea  to  the  jurisdiction,  to  which  the 
plaintiff  demurred.  The  court  sustained  the  demurrrer  aud  overruled 
the  plea,  and  gave  judgment  that  the  defendant  should  answer  over. 

The  defendant  thereupon  put  in  sundry  pleas  in  bar,  upon  which  issues 
were  joined;  and  at  the  trial  the  judgment  and  verdict  were  in  the  de- 
fendant's favor.    Whereupon  the  plaintiff  brought  writ  of  error. 

In  the  Supreme  Court  it  was  claimed  that  inasmuch  as  the  jadgment 
in  the  court  below  was  in  favor  of  the  plaintiff,  he  could  not  complain  of 
it  in  the  Supreme  Conrt ;  ami  the  defendant,  by  pleading  over,  had 
waived  it.  Disposing  of  this  objection,  the  court  held  that  the  question 
of  jurisdiction  was  not  waived  by  pleading  over  in  the  court  below,  but 
was  legitimately  before  the  Supreme  Court  on  the  writ  of  error.  And 
Mr.  Justice  Curtis,  although  dissenting  fVom  the  opinion  of  the  court  on 
the  slavery  question  involved  in  the  decision,  concurred  with  the  coort 
upon  this  question,  and  said,  (pages  565, 566 :) 

When  that  plea  was  adjudged  insufficient  the  defendant  was  obliged  to  answer  over.  He 
had  no  alteroatiTe.  He  could  not  stop  the  further  progress  of  the  case  in  the  circuit  oonrt  l^ 
a  writ  of  error,  on  which  the  sufficiency  of  his  piea  to  the  jurisdiction  could  be  tried  in  tbii 
court,  because  the  indgment  on  that  plea  was  not  final,  and  no  writ  of  error  would  lie.  He 
was  forced  to  pleaa  to  the  merits.  It  cannot  be  true,  then,  that  he  waived  the  benefit  of  bit 
plea  to  the  jurisdiction  by  answering  over.  Waiver  includes  consent.  Here  there  wis  no 
consent.  And  If  the  benefit  of  the  plea  was  finally  lost,  it  must  be  not  by  any  waiTer,  but 
because  the  laws  of  the  United  States  hAve  not  provided  any  mode  of  reviewing  the  decision 
of  the  circuit  court  on  such  a  plea  when  that  decision  is  against  the  defendant.  This  is  not 
the  law.  Whether  the  decision  of  the  circuit  court  on  a  plea  to  the  jurisdiction  be  agftinsi 
the  plaintiff  or  against  the  defendant,  the  losing  party  may  have  any  aUeged  error  in  law, 
in  ruling  such  a  plea,  examined  in  this  conrt  on  a  writ  of  error,  when  the  matter  in  coouo- 
versy  exceeds  the  sum  or  value  of  $2,000.  If  the  decision  be  against  the  pluntiff,  and  hit 
suit  dismissed  for  want  of  juriadiction,  theju  gment  is  technically  final,  ana  he  may  at  once 
sue  out  his  writ  of  error.  (Mollan  vs.  Torrance,  9  Wheaton,  537. )  If  the  decision  be  sf^inst 
the  defendant,  though  he  must  answer  over  and  wait  for  a  final  judgment  in  the  cause,  be 
may  then  have  his  writ  of  error,  and  upon  it  obtain  the  judgment  of  this  court  on  any  qnei- 
tion  of  law  apparent  on  the  record  touching  the  jurisdiction.  If  this  were  not  so  the  condi- 
tion of  the  two  parties  would  be  crossly  unequal.  For  if  a  plea  to  the  jurisdiction  were 
ruled  against  the  plaintiff  he  could  at  once  tafee  his  wiit  of  error  an4  have  the  ruling  re- 
viewed  here ;  while,  if  the  same  plea  were  ruled  against  the  defendant,  he  must  not  only 
wait  for  a  final  judgment,  but  could  in  no  event  have  the  ruling  of  the  circuit  court  apim 
the  plea  reviewed  by  this  court.  I  know  of  no  ground  for  sajring  that  the  laws  of  the  Tnited 
States  have  thus  discriminated  between  the  parties  to  a  suit  in  its  court. 
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A  writ  of  error  lies  only  to  the  final  judgment  of  the  court  below,  and 
gnch  only  is  the  jmlgment  which  can  be  reviewed  in  the  Supreme  Court. 
But  the  rendition  of  every  judgment  is,  in  itself^  an  assertion  of  juris- 
diction. And  therefore,  although  in  that  case  the  writ  of  error  reached 
nothing  but  the  final  judgment,  the  question  of  jurisdiction  was  held  to 
be  before  the  Supreme  Gourt ;  and,  of  course,  if  the  court  below  at  the 
time  of  rendering  final  judgment  had  been  of  opinion  that  it  had  no  juris- 
diction, it  would  have  so  decided,  and  dismissed  the  cause.  In  other 
words,  the  erroneous  decision  in  the  court  below  upon  the  question  of 
jurisdiction  raised  by  the  plea  to  the  jurisdiction  was  an  inherent  defect 
in  the  final  judgment  which  enabled  the  Supreme  Gourt  to  reverse  the 
judgment  upon  that  ground. 

It  is  thus  apparent  that  the  question  of  jurisdiction  never  can  be  elim- 
inated from  the  essential  elements  of  the  judgment. 

This  reference  to  authorities  brings  me  to  the  question  of  jurisdiction 
in  this  cause. 

The  Constitution  provides,  that 

No  person  shall  be  convicted  [on  impeachment]  without  the  conrurrence  of  two-thirds  of  the 
members  present. 

Concurrence  means  more  than  occasional  union  of  minds.  The  word 
signifies  running  along  with  each  other.  That  is,  no  person  can  be  convict- 
ed without  the  agreement  of  two-thirds  of  the  members  present  upon 
every  point  necessary  to  and  included  in  the  conviction. 

Now,  in  order  to  a  conviction  in  this  case  several  things  are  necessary : 
first,  that  certain  acts  have  been  done  or  omitted ;  second,  that  the  acts 
done  or  omitted  amount  to  treason,  bribery,  or  other  high  crimes  or  mis- 
demeanors, within  the  provisions  of  the  Constitution;  and  third,  that  the 
act  were  done  or  omitted  by  a  person  subject  to  the  jurisdiction  of  the 
Senate  to  try  on  impeachment. 

The  respondent)  therefore,  cannot  be  convicted,  unless  two-thirds  of 
.the  Senators  present  at  the  time  of  conviction  concur  in  affirming  all 
these  propositions. 

I  do  not  propose  to  argue  again  the  main  question,  whether  impeach- 
ment can  be  maintained  against  a  person  not  in  office  at  the  commence- 
ment of  the  impeachment  proceedings.  The  imperfect  argument  I  made 
prepared  in  the  insufficient  time  permitted  by  the  court,  I  could  strengthen 
in  many  respects,  and  support  by  additional  authorities.  But  I  know 
the  question  has  occupied  the  attention  of  the  court  in  consultation,  and 
it  would  be  presumption  to  suppose  that  1  could  add  anything  to  what 
has  been  expressed  by  the  many  learned  Senators  who  have  delivered 
their  opinions  and  given  their  votes  against  such  jurisdiction.  But  I 
shall  submit  a  few  considerations  against  the  idea  that  any  one  of  the 
foregoing  propositions  necessary  to  conviction,  and  especially  the  ques- 
tion of  jurisdiction,  can  be  determined  by  less  that  two-thirds  of  the  Sen- 
ators present  at  the  time  of  the  conviction. 

It  will  not  be  denied  that  had  the  respondent  seen  fit,  when  first  called 
to  the  bar  of  the  Senate,  to  plead  '<  not  guilty,''  and  the  trial  had  pro- 
ceeded immediately,  every  proposition  necessary  to  coavictiou  must  have 
been  determined  in  the  final  judgment,  and  that  no  Senator  would  have 
voted  to  convict  the  respondent  who  did  not  believe  the  Senate  had  juris- 
diction to  try  him.  One  Senator  might  have  believed  there  was  no  such 
jurisdiction,  and  have  been  opposed  to  the  respondent  upon  all  other 
propositions  in  the  case.  Another  Senator  might  have  believed  there 
was  jurisdiction  to  try  the  case,  but  that  the  respondent  had  not  com- 
mitted the  acts  charged.    But  certainly  both  these  Senators  would  have 
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beeu  compelled  to  vote  against  conviction ;  that  is,  to  vote  '^  not  guilty,^ 
or,  in  other  words,  not  gnilty  of  anything  for  which  the  Senate  could  con- 
vict him.  Nothing  is  more  common  in  the  decisions  of  courts  of  law  than 
judgments  concurred  in  by  all  the  judges,  but  so  concurred  in  upon  dif- 
ferent and  sometimes  conflicting  grounds.  A  suit  for  divorce  was  re- 
cently dismissed  by  a  court  of  two  judges;  one  judge  holding  upon  the 
proofs  that  neither  the  husband  nor  wife  had  been  guilty  of  infidelity, 
and  the  other,  that  both  had  been.  In  either  case  the  divorce  most  be 
denied ;  and,  therefore,  both  judges  concurred  that  the  suit  should  be 
dismissed. 

But  it  will  be  claimed  that  inasmuch  as  the  pleadings  adopted  by  the 
respondent  submitted  to  the  court  the  question  of  juri^iction  apart  frooi 
the  question  of  guilt  or  innocence  of  the  acts  complained  of,  and  that  a 
majority,  but  not  two-thirds  of  the  Senate  were  of  opinion  that  jurisdic- 
tion existed,  therefore  the  question  of  jurisdiction  is  eliminated  from  the 
matters  to  be  considered  at  the  time  of  passing  final  judgment ;  and  that 
if  more  than  two-thirds  of  the  Senators  presentat  the  time  of  final  judg- 
ment believe  that  the  defendant  did  commit  the  acts  complained  of,  al- 
though less  than  two  thirds  have  not  jurisdiction  to  convict  him,  never- 
theless he  must  be  convicted.  In  other  words,  although  at  the  time  of 
final  judgment  more  than  a  third  of  the  Senators  present  believe  the 
Senate  has  no  jurisdiction  of  the  case— notwithstanding  those  Senators 
are  under  oath  to  decide  impartially  and  according  to  the  law— they 
must  surrender  their  conscientious  convictions  in  deference  to  the  opin- 
ions of  other  Senators  expressed  upon  a  former  occasion.  And  assuming 
that  all  the  Senators  entertain  to-day  the  same  opinions  before  expressed, 
this  question  may  be  decisive  of  the  case.  But  I  submit,  there  are  many 
sufficient  reasons  against  such  propositions. 

In  the  first  place,  the  whole  system  of  common-law  pleading  has  grown 
out  of  the  experience  of  the  courts  and  their  desire  to  promote  the  speedy 
termination  of  suits.  And  because  no  judgment  can  be  render^  iu  any 
cause  over  which  the  court  has  not  jurisdiction  both  of  the  parties  and* 
the  subject-matter,  and  the  trial  might  be  fruitless,  it  has  been  ordained 
that  the  defendant  shM  first  plead  to  the  jurisdiction.  And  where  the 
court  has  jurisdiction  of  the  subject-matter,  and  the  want  of  jurisdiction 
arises  from  mere  personal  privilege  of  the  aefendant — for  instance,  to  be 
sued  in  a  certain  court  or  in  a  certain  county — the  defendant  must  plead 
to  the  jurisdiction,  and  waives  his  privilege  by  a  general  appearance. 
Next  to  the  plea  to  the  jurisdiction  comes  the  plea  in  abatement  proper— 
that,  for  instance,  the  defendant  is  sued  by  a  wrong  name.  Next  comes 
a  demurrer,  then  pleas  in  bar,  &c.  This  order  of  pleading  is  entirely 
artificial ;  intended  merely  to  promote  the  convenience  of  the  court  and 
save  expense  to  the  parties. 

But,  as  I  have  shown  from  the  authorities  already  read,  where  the  de- 
fect of  jurisdiction  does  not  rest  upon  personal  privilege  of  the  defend- 
ant, but  concerns  the  subject-matter,  or  the  power  of  the  court  to  try  a 
particular  class  of  persons  to  which  the  defendant  does  not  belong- 
even,  at  the  common  law,  omitting  to  plead  to  the  jurisdiction,  or  even 
a  written  consent  to  the  jurisdiction,  will  not  authorize  a  court  to  pro- 
ceed; and  any  judgment  it  may  render  is  absolutely  void. 

But  in  the  courts  of  the  United  States,  which  are  courts  of  limited  or 
special  jurisdiction,  the  record  must  affirmatively  show,  and  the  fact 
must  be,  that  the  court  has  jurisdiction,  or  it  can  render  no  judgment. 
And  the  objection  may  be  taken  at  aiy  stage  of  the  proceeling,  either 
on  the  trial  or  iu  arrest  of  judgment,  in  bot!i  civil  and  criminal  causes. 
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To  quote  from  the  decision  of  the  Supreme  Coart  iu  Rhode  I^laud  vh, 
Massachnsetts,  12  Peters,  718 : 

A.n«3  whether  the  want  or  excess  of  power  is  ohj*<ctecl  by  a  party,  or  is  apparvat  to  the 
court,  it  mast  surcease  its  action  or  proceed  extrajadiciallj. 

Now,  to  apply  theae  principles  to  this  case,  suppose  the  respondent  had 
not  pleaded  to  the  jurisdiction,  bat  had  filed  a  stipulation  stating  that 
he  was  Secretary  of  War  at  the  time  of  the  impeachment,  and  had 
pleaded  in  denial  of  the  acts  charged ;  and  the  truth  had  not  come  to 
the  knowledge  of  the  court  until  to-day,  after  the  completion  of  the 
trial,  and  the  court  was  ready  to  pronounce  judgment,  would  not  every 
Seuator  who  believes  there  is  no  jurisdiction  here,  be  bound  to  treat 
it  as  a  moot  case  and  dismiss  it  at  once  T  The  authorities  I  have  read 
settle  this  question.  Consent  cannot  confer  jurisdiction,  and  whenever 
the  defect  comes  to  the  mind  of  the  court,  '^  it  n^ust  surcease  it^  action  or 
proceed  extrajudidallyP 

Now,  if  the  respondent  could  not  by  written  consent  confer  jurisdic- 
tion:  if  the  respondent  desiring  a  trial  upon  the  question  of  fact,  could 
not,  by  filing  a  false  admission  of  facts  necessary  to  jurisdiction,  either 
compel  or  authorize  Senators  who  believe  there  is  no  jurisdiction  to  pass 
judgment  upon  the  merits  of  the  case,  then  I  desire  to  know  how  it  is 
to  l^  maintained  that  by  objecting  to  the  jurisdiction  he  has  imposed 
that  duty  or  conferred  that  power  f  Can  an  objection  to  the  jurisdic- 
tion of  the  court  confer  jurisdiction,  while  express  consent  cannot  t 

Of  course  these  considerations  are  addressed  to  those  Senators  who 
still  believe  there  is  no  jurisdiction  to  try  and  determine  this  case,  and 
who  are  now  invited  to  surrender  their  own  convictions  and  vote  accord- 
ing to  the  convictions  of  other  Senators.  If  there  was  no  jurisdiction 
when  that  plea  was  filed,  there  is  none  to-day,  and  there  cannot  be  with- 
out an  amendment  of  the  Constitution.  A  majority  of  the  Senate  can- 
not change  the  Constitution,  nor  can  a  majority  of  the  Senate  relieve 
any  Senator  from  the  obligations  of  his  oath  as  a  Senator  to  support  the 
Constitution,  nor  from  the  obligations  of  his  oath  as  a  judge  in  this  case, 
to  decide  impartially  and  according  to  law.  The  decision  of  the  Supreme 
Court  in  the  Dred  Scott  case,  which  upon  this  point  was  unanimous,  and 
enforced  by  Judge  Curtis  in  even  stronger  terms  than  those  employed  by 
the  Chief- Justice  in  delivering  the  opinion  of  the  court ;  sustained  by 
reason  and  an  unbroken  current  of  authorities ;  is  conclusive  upon  this 
subject,  and  settles  the  law  for  all  the  judicial  courts  of  the  United 
States.  The  defendant's  objection  in  the  court  below  was  overruled 
there,  but  the  judgment  was  in  his  favor  on  the  merits,  and  he  could 
not  prosecute  a  writ  of  error.  The  decision  on  the  question  of  jurisdic- 
tion was  in  favor  of  the  plaintiff:  therefore  he  could  not  object  to  it,  and 
did  not.  But  the  writ  of  error  brought  the  whole  record  before  the  Su- 
preme Court,  and  it  showed  the  facts  upon  which  the  question  of  jurisdic- 
tion depended  in  the  court  below.  And  the  court  held,  and  Judge  Curtis, 
who  dissented  upon  other  parts  of  the  case,  concurred  in  holding  that  the 
jurisdictional  question  was  presented  to  the  Supreme  Court,  and  must  be 
determined.  The  court  held  that  there  was  no  jurisdiction.  Judge 
Curtis  held  that  there  was.  But  both  held  that  if  there  was  no  juris- 
diction in  the  court  below,  it  was  fatal  to  the  judgment,  even  had  neither 
party  raised  the  objection. 

The  principle  of  the  decision  is  this,  that  whenev^er  it  is  discovered  in 
any  cause  pending  in  the  courts  of  the  United  States,  original  or  appel- 
late, that  there  is  no  jurisdiction,  the  suit  must  stop,  and  any  order  or 
judgment  rendered  must  fall  to  the  ground. 
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If  there  were  an  appellate  tribunal  which  coald  review  the  proceed- 
ings of  this  court  in  this  cause,  and  if  this  court,  having  decided  erro- 
neously on  the  plea  to  the  jurisdiction,  should  proceed  and  render  final 
judgment  against  the  respondent,  this  case  would  be  on  all  fours  with 
the  Dred  Scott  case  in  this  particular;  and  the  appellate  court  would, 
under  the  authority  of  the  Dred  Scott  case,  reverse  the  final  judgment 
because  of  the  erroneous  decision  on  the  question  of  jurisdiction. 

It  cannot  be  maintained,  I  submit,  that  judges  of  this  court  are  author- 
ized to  consent,  or  excusable  for  consentiug,  to  an  erroneous  judgment 
because  no  tribunal  can  review  the  proceedings  here.  On  the  con- 
trary, this  is  one  of  the  strongest  reasons  that  can  be  urged  why  every 
judge  of  this  court  should  do  everything  in  his  power  to  prevent  the 
rendition  of  a  judgment  tainted  with  remediless  error. 

The  decision  in  the  Dred  Scott  case  has  never  been  popular  so  far  as 
it  invalidated  the  great  ordinance  of  tVeedom;  and  in  that  respect  was 
reversed  by  the  fourteenth  amendment  of  the  Constitution.  But  so  far 
as  it  declared  the  principle  in  regard  to  jurisdiction,  it  has  never  been 
doubted  or  questioned,  is  authority  to  day  in  all  the  courts  of  the  United 
States,  and  enunciates  a  principle  observed  in  all  courts,  English  and 
American. 

The  authorities  cited  show  clearly  that  the  question  of  jurisdiction  is 
a  pertinent,  pending,  vital  question  down  to  and  including  the  last  act 
performed  in  any  judicial  proceeding.  But  this  is  not  all.  It  oontinnes 
after  final  judgment,  and  may  be  raised  in  any  other  court  or  place 
where  the  judgment  is  sought  to  be  enforced.  There  is  no  dififoreuce  in 
this  respect  between  the  courts  of  superior  and  inferior  jurisdiction.* 

In  Voorhies  vs.  Bank,  10  Peters,  474,  the  court,  speaking  of  their  own 
judgments,  say : 

If  Dot  warranted  by  the  Cuostitutioii  or  laws  of  the  land,  omr  most  solemn  Droceeding  can 
confer  no  riebt  which  is  denied  to  any  judicial  act  under  color  of  law  whicn  cao  properly 
have  been  deemed  to  hare  been  done  coram  nom  imdiee ;  that  is,  by  persons  assmniiig  the 
judicial  fiinction  in  a  given  case  without  lawful  autboritj. 


And  the  court  declared  that  in  this  respect  there  was  no  difference 
between  its  judgments  and  those  of  a  county  court  or  justice  of  the 
peace. 

In  support  of  the  general  proposition  that  the  judgment  of  the  high- 
est court,  if  rendered  without  iurisdiction,  is  a  nullity,  and  may  be  de- 
clared so  by  any  court  where  the  same  may  be  sought  to  be  enforced  or 
be  brought  collaterally  into  question,  I  cite  as  follows :  Knowles  ri. 
OasLight  Company,  19  Wallace,  68;  Williamson  vs.  Berry,  8  Howard, 
4&8  5  Wilcox  V9.  Jackson,  13  Peters,  499 ;  Schrivner's  Lessee  m.  Lynn, 
2  Howard,  99  ^Lessee  of  Hickey  vs.  Stewart,  3  Howard,  750  j  Starbnck 
vs.  Murray,  5  Wendell,  48. 

From  this  it  follows  that  should  this  court  entertain  jurisdiction  in 
this  case,  and  pronounce  judgment  of  disability,  such  judgment  wonld 
not  be  respected  by  the  judicial  tribunals,  should  they  be  of  opinion 
that  this  court  had  no  such  jurisdiction. 

Should  General  Belknap  return  to  Iowa  and  be  elected  to  the  Hoose 
of  Representatives,  that  House,  being  the  exclusive  judge  of  the  qoal- 
ification  and  election  of  its  own  members,  might  be  called  upon  to  pass 
upon  the  question  of  his  eligibility.  And  if,  in  the  opinion  of  the  then 
House,  this  court  had  no  jurisdiction,  it  would  be  the  duty  of  the  House 
to  disregard  the  judgment  of  disqualification  and  seat  General  Belknap. 
Or  should  the  Postmaster-General  appoint  him  as  postmaster  in  a  case 
not  requiring  the  advice  and  consent  of  the  Senate,  or  should  a  judicial 
court  appoint  him  as  clerk,  and  a  quo  itarranto  should  be  prosecuted  to 
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-oust  him,  on  the  ground  of  ineligibility  imposed  by  the  judgment  of  this 
court  in  this  cause,  such  judgment  might  be  attacked  for  want  of  juris- 
diction ;  and  thus  the  jurisdiction  of  this  court  might  be  subjected  to 
judicial  review.  Borrowing  the  language  of  the  court  in  Voorhies  vs. 
Bank,  before  cited,  the  judgment  of  the  most  exalted  tribunal,  if  ren- 
dered without  jurisdiction,  is  fnere  waste  paper. 

Thus  far  I  have  endeavored  to  establish  by  authorities  that  the  ques- 
tion 0^  jurisdiction  exists  at  every  step  of  any  judicial  proceeding,  and 
that  no  judge  can  concur  in  or  consent  to  a  judgment  against  the  defend- 
ant in  any  cause,  civil  or  criminal,  who  does  not  at  the  time  of  so  con- 
senting believe  that  the  court  of  which  he  is  a  member  has  jurisdiction 
to  bear,  try,  and  determine  the  cause. 

It  will  be  conceded,  I  presume,  that  no  Senator  can  properly  vote  for 
conviction  unless  h^  is  convinced  at  the  time  of  so  voting  of  the  exist- 
ence of  every  condition  essential  to  conviction,  and  the  question  of  juris- 
diction is  the  chief  of  these  conditions. 

And  it  follows,  necessarily,  that  no  Senator  who  believes  that  there  is 
no  jurisdiction  can  vote  for  conviction. 

It  may  be  said  that  in  a  criminal  cause  in  a  court  of  law,  after  the 
court  has  determined  that  there  is  jurisdiction,  the  jury  have  only  to 
determine  whether  or  not  the  defendant  committed  the  acts  charged  in 
the  indictment.  The  answer  to  this  proposition  is  that  it  has  no  appli- 
cation to  this  case.  The  Senate  is  no  more  a  jury  to-day  than  it  was 
when  it  heard  and  determined  the  demurrer  to  the  plea  in  abatement, 
and  is  as  much  a  court  to-day  as  it  was  then.  There  is  not  the  slightest 
an&Iogy  between  this  trial  and  a  jury  trial  in  a  court  of  law.  The  Sen- 
ate peribrms  the  functions  of  both  court  and  jury.  A  respondent  may 
be  brongfat  here  for  trial,  and  may  find  in  this  body  a  Senator  who  has 
been  his  life-long,  implacable  foe.  He  cannot  challenge  him.  The  jury 
before  whom  a  person  is  to  be  tried  must  be  of  the  State  and  district  in 
which  the  crime  was  committed.  But  a  postmaster  from  Florida  may 
be  impeached,  and  the  casting  vote  against  him  be  given  by  a  Senator 
from  Oregon.  There  is  nothing  so  dangerous  in  reasoning  as  false  anal- 
ogies, and  the  slightest  circumstance  may  vitiate  a  supposed  analog. 
This  is  a  trial  sui  generis.  It  has  more  resemblance  to  a  suit  in  equity 
than  to  a  criminal  trial  at  common  law,  because  here,  as  in  a  court  of 
equity,  the  court,  without  a  jury,  must  find  the  facts  and  apply  the 
law. 

The  Senate  must  determine  the  question  of  jurisdiction:  determine 
whether  the  acts  charged  to  have  been  done  or  omitted  constitute  a  high 
ciime  or  misdemeanor  within  the  meaning  of  the  Gonstitution ;  and 
whether,  in  fact,  the  acts  charged  have  been  done  or  omitted. 

All  these  questions  must  be  determined  by  the  court  against  the  re- 
spondent before  he  can  be  convicted,  and  ui>on  every  one  of  them  two- 
thirds  of  the  SeneLtoTB  present  must  agree. 

This  proposition  seems  to  me  so  plain  that  I  fear  I  may  obscure  it  by 
attempting  to  render  it  plainer. 

Is  it  not  evident  that,  whether  these  propositions  are  presented  one 
after  the  other  by  successive  pleadings :  jfirst^  by  plea  to  the  jurisdiction ; 
second^  bv  demurrer  to  the  articles  j  and,  third,  by  answer  denying  the 
commission  or  omission  of  the  acts  charged :  or  whether  all  three  shall 
be  precipitated  upon  the  court  at  once,  by  plea,  in  the  first  instance,  of 
"  not  guilty,^  is  matter  of  practice,  of  form,  not  substance  !  And  how 
can  it  be  pretended  that,  in  case  these  questions  are  separated,  one  or 
more  of  them  may  be  settled  and  determined  against  the  respondent  by 
a  mere  nutfority  of  the  Senate,  while  it  will  be  conceded  that,  had  the 
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other  form  of  proceeding  been  piirsaed,  there  must  have  been  the  con- 
currence of  two-thirds  of  the  Senate  upon  each  one  of  these  proposi- 
tions! 

In  the  trial  of  a  criminal  cause  in  a  court  of  law  the  twelve  jarymea 
must  concur  in  a  verdict.  Suppose  a  man  indicted  for  murder — the  de- 
fense, insanity.  The  judge  would  instruct  the  jury  that  they  mast  pass 
upon  two  questions :  (1)  whether  the  defendant  killed  the  deceased ;  (2) 
whether  the  defendant  was  sane  or  insane  when  he  committed  the  act; 
and  (3)  that  they  must  all  concur  against  the  defendant  upon  both  prop- 
ositions before  they  could  find  a  verdict  of  "  guilty.''  The  jury  retire  to 
consider  the  case,  and  they  take  a  vote  first  upon  the  question  of  insan- 
ity. Seven  believe  the  defendant  to  have  been  sane  and  five  believe 
him  to  have  been  insane.  Will  any  one  claim  that  the  majority  of  seven 
could  insist  that  they  had  determined  the  question  of  sanity,  and  that 
the  jury  should  then  proceed  to  vote  upon  the,  perhaps  conceded,  ques- 
tion, Did  the  defendant  slay  the  deceased  t 

Suppose  another  case  of  trial  for  nmrder,  with  plea  ^^  not  guilty,''  on* 
der  which  two  defenses  are  made :  first,  that  the  defendant  did  not  kill 
the  deceased ;  and,  second,  that  the  fatal  blow,  by  whomsoever  inflicted, 
was  inflicted  across  the  line,  in  another  State ;  which  latter  defense 
would  raise  the  question  of  the  jurisdiction  of  the  court.  Could  the  jury 
flrst  vote  on  the  question  of  loouSj  and  if  a  bare  majority  were  against 
the  defendant  ui>on  that  question,  could  that  majority  claim  that  the 
question  of  jurisdiction  was  settled,  and  that  the  verdict  of  guUty  or  not 
guUty  must  depend  upon  the  settlement  of  the  other  question  f  Ot  could 
the  minority  satisfy  their  consciences,  and  agree  to  a  verdict  of  ^^  guilty," 
still  believing  the  crime  was  committed  without  the  State  f 

In  a  case  like  the  last  supposed,  the  defendant  might  flrst  raise  the 
question  of  jurisdiction  by  a  proper  plea,  and  the  question  of  fact  would 
then  have  to  be  determined  by  a  jury.  In  such  case  it  will  be  conceded 
that  no  verdict  could  be  rendered  without  the  concurrence  of  all  the 
jurors.  If,  on  the  trial  of  this  issue,  it  should  be  found  against  the  de- 
fendant, he  might  then  plead  ^'  not  guilty,"  and  under  that  plea  raise 
the  question  whether  he  killed  the  deceased.  And  here,  again,  of  course, 
all  the  jurors  must  concur  in  a  verdict  against  him.  Or  he  may  plead 
'^  not  guilty"  in  the  first  instance,  and  raise  both  questions  on  the  same 
trial )  and,  of  course,  the  jury  must  concur  against  him  upon  both  points, 
or  he  cannot  be  convicted. 

In  such  case  of  trial  before  a  jury,  no  matter  how  many  questions  are 
involved  in  the  trial,  they  are  all  found  one  way  or  the  other  by  the 
general  verdict  of  guilty  or  not  guilty.  If  the  jury  return  a  verdict  of 
guilty,  in  a  case  like  that  last  supposed,  they  thereby  declare  that— 

(1.)  The  defendant  did  kill  the  deceased : 

(2.)  That  he  killed  the  deceased  within  tne  jurisdiction  of  the  court; 
and, 

(3.)  That  the  defendant  was  of  sound  mind  and  memory  when  he  com- 
mitted the  act. 

In  such  case  if  five  jurors  who  really  believe  that  t^e  act  was  com- 
mitted without  the  jurisdiction,  or  that  the  defendant  was  insane,  come 
into  court  agreeing  to  a  verdict  of  guilty,  they  are  forsworn. 

It  being  certain  that  no  man  can  be  convicted  by  a  court  which  has 
no  jurisdiction,  it  must  follow  that,  whenever  that  question  has  been 
determined  by  the  court,  ^'  the  court  must  surceoBe  its  actum  or  proceed 
extrajuduAallyP 

Therefore,  if  it  be  contended  that  the  question  of  jurisdiction  has  been 
eliminated  from  the  questions  entering  into  the  final  judgment,  by  the 
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action  of  tbe  conrt  upon  the  plea  to  the  jurisdiction,  then  it  must  be  ad- 
mitted by  those  who  so  contend  that  this  question  has  been  settled  in 
favor  of  the  respondent,  because  less  than  two  thirds  of  the  Senators 
present  declared  in  favor  of  jurisdiction,  and  more  than  one-third  of  the 
Senate  declared  there  was  no  jurisdiction.  If  this  was  a  settlement  of 
one  of  the  questions  essential  to  final  judgment,  then  it  was  c^tainly 
settled  in  favor  of  the  respondent  by  the  vote  of  the  Senate  on  that 
question;  and  inasmuch  as  two-thirds  of  the  Senators  present  did  not 
concur  in  sustaining  jurisdiction,  jurisdiction  was  not  sustained,  but  was 
denied,  and  all  subsequent  proceedings  are  void. 

OrdinariJy  a  majority  of  any  court  or  tribunal  are  authorized  to  ex- 
press the  views  and  render  the  judgment  of  such  court  or  tribunal.  But 
in  impeachment  cases  two^thirds  of  the  court  must  concur  to  convict 
the  defendant,  and  must  of  course  concur  in  the  determination  of  every 
question  upon  which  conviction  depends.  Therefore  one  of  two  things 
is  certain:  if  the  question  of  jurisdiction,  vital  to  conviction,  was  elim- 
inated from  the  final  hearing  by  the  vote  of  the  court  upon  the  plea  to 
the  jurisdiction,  then  that  question  has  been  determined  by  the  court 
in  favor  of  the  respondent,  and  there  can  be  no  conviction,  because  no 
court  can  convict  without  jurisdiction.  If  the  question  of  jurisdiction 
has  not  been  thus  eliminated  and  settled  in  favor  of  the  respondent,  it 
remains  a  pending  question  to-day — a  question  entering  into  and  con- 
stituting a  vital  element  of  the  judgment  now  to  be  pronounced  ;  and 
no  Senator  who  believes  there  is  no  jurisdiction  can  vote  for  conviction. 

In  conclusion,  submitting  to  this  court  on  behalf  of  the  respondent  a 
cause  involving  far  more  than  his  life — his  character  and  his  honor — in- 
volving the  happiness  or  misery  of  all  those  connected  with  him  by 
such  tender  ties  that  their  hearts  must  bleed  if  he  be  stricken ;  a  cause 
the  issue  of  which  must  determine  whether  he  shall  transmit  to  his  chil- 
dren a  memory  to  be  cherished,  or  a  reputation  from  which  they  shall 
shrink,  I  feel  justified  in  appealing  not  only  to  the  intelligence  but  to 
the  conscience  of  every  Senator. 

The  Constitution  protects  the  respondent  from  such  calamitous  re- 
sults, except  upon  the  concurrence  of  two-thirds  of  this  body  in  regard 
to  every  question  essential  to  conviction.  And  to  you.  Senators,  who 
believe  there  is  no  jurisdiction  here,  I  make  my  last  and  earnest  appeal. 
You  cannot  surrender  your  conscientious  convictions  to  the  equally  con- 
scientious convictions  of  others. 

Yon  surely  cannot  consent  to  a  judgment  which,  to  quote  from  Ex- 
Chancellor  Brougham,  in  the  celebrated  case  of  O'Connell  vs.  The 
Queen,  "  will  go  out  without  authority  and  return  without  respect.^ 

Mr.  Wbight,  (at  one  o'clock  and  forty-eight  minutes  p.  m.)  I  un- 
derstand it  wotild  be  agreeable  to  the  manager  who  is  to  close  the  argu- 
ment to  have  a  recess  of  about  ten  minutes.  I  move  that  a  recess  of 
ten  minutes  be  taken. 

Mr.  Paddock  and  others.    Say  fifteen  minutes. 

Mr.  Wbight.  Very  well ;  I  will  modify  my  motion  and  move  that  a 
recess  of  fifteen  minutes  be  taken.  • 

The  motion  was  agreed  to,  and  the  Senate  sitting  for  the  trial  of  the 
impeachment  took  a  recess  for  fifteen  minutes,  at  the  expiration  of 
which  time  tbe  Senate  sitting  for  the  trial  resumed  its  session. 

The  President  pro  tempore.  The  Secretary  will  call  the  roll  of  the 

Senate. 
The  Secretary  called  the  roll  of  the  Senate,  and,  after  some  delay, 

thirty-seven  Senators  answered  to  their  names. 

The  President  pro  tempore^  (at  two  o-clock  and  fifteen  minutes 
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p.  m.)    A  quorum  is  now  present.    The  Senate  is  ready  to  proceed 
with  the  trial. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  in  The  People  the 
Sovereigns,  by  James  Monroe,  the  disttngaished  statesman  says : 


^ '  The  rifi^ht  of  impeachment  and  of  trial  by  the  lej^slatnre  is  the  maioepring  of  the  great 
machine  of  gorernment.  It  b  the  pivot  on  which  it  turns.  If  preserred  in  full  vigor  and 
exercised  with  perfect  integ^ty,  every  branch  will  perform  its  dntv,  and  the  people  be  left  to 
the  performance  of  theirs,  m  the  most  simple  form  and  with  complete  effect,  as  tne  sovereign 
power  of  the  state.    It  is  not  believed  that  the  right  could  be  abused  by  the  legislature. 

In  these  observations  of  that  illnstrioas  statesman  I  have  said  all  I 
desire  to  say  on  the  importance  of  this  qnestion  now  before  the  highest 
court  of  the  land,  and  as  to  maintaining  the  power  of  impeachment,  in 
a  proper  case,  in  its  full  force  and  vigor. 

I  shall  proceed,  Senators,  as  briefly  as  I  can,  in  the  first  instance  to  re- 
view the  law  of  this  case,  endeavoring  to  avoid  that  which  has  already 
been  sufficiently  discussed,  and  yet  necessarily,  perhaps,  repeating  Id 
some  places. 

The  first  position  to  which  I  call  your  attention  is  the  sufficiency  of 
the  articles ;  and  here  let  me  say  that  in  no  point  of  this  trial  will  the 
managers  claim  that  you  ought  to  convict  the  defendant  of  high  crimes 
and  misdemeanors  unless  the  articles  charge  high  crimes  and  misde- 
meanors. We  do  not  stand  here  begging  before  the  Senate.  We  do 
not  ask  you  to  convict  on  any  doubtful  construction.  If  the  articles 
presented  by  the  House  of  Bepresentatives  in  the  name  of  the  people 
of  the  United  States  of  America  do  not  charge  that  which,  if  trae,  on 
your  consciences  requires  the  impeachment  of  this  defendant,  then  in 
God^s  name  let  him  go  free.  But,  briefly,  what  do  the  articles  charge  ? 
The  learned  counsel  who  have  addressed  you  entirely  differ.  The  dis- 
tinguished counsel  from  Pennsylvania  [Mr.  Black]  complains  of  the 
articles  because  they  are  too  severe,  because  they  charge  offenses  in 
language  unnecessanly  strong.  The  learned  counsel  from  Wisconsin 
[Mr.  Garpenterl  says  that  they  are  not  sufficient,  and  charge  no  offense. 
If  I  understand  him  rightly,  he  claims  no  offense  whatever  is  charged ; 
and  he  also  says  we  have  referred  to  no  statute.  I  apprehend,  Sena- 
tors, that  it  would  have  been  derogatory  to  this  high  court  for  us  to 
have  brought  in  merely  a  formal  indictment.  It  was  for  us,  from  the 
plainest  English  language,  to  choose  those  words  which  would  most 
distinctly  and  most  clearly  bring  before  your  minds  the  facts  and  the 
offenses  charged.  In  regard  to  ordinary  criminal  courts  there  is  certain 
technical  language  required,  but  the  rule  has  been  very  greatly  relaxed 
even  in  courts  of  the  lowest  criminal  jurisprudence.  If  there  is  any 
court  on  the  face 'of  the  earth  where  we  may  distinctly  charge  the  fact 
itself,  certainly  this  is  the  court. 

Now,  what  do  we  charge  t  Without  reading  these  articles  in  full,  we 
say- 
That  *  *  *  tit  consideration  of  said  appointment  of  said  Evans  so  mads  bf/  him  as  Sec- 
retary of  War  as  aforesaid^  the  said  Belknap  aid^  on  or  about  the  2d  day  of  November ^  1870, 
unlawfully  and  corruptly  receive  from  said  Caleb  P,  Marsh  the  sum  of  $1,500;  *  *  *  tbe 
said  William  W.  Belknap  *  ^  *  did  unlawfuUu  receive  from  saU  Caieb  P.  Bfarsh  Wa 
sums  q^t^f^OO  in  consideration  of  the  appointment  qf  the  said  John  8,  Evans  ^  him,  the  said 
Bdknap^  as  Secretary  of  War  as  aforesaid  and  in  consideration  of  his  permitting  said  Etans 
to  continue  to  maintain  the  said  trading  establishment  at  said  military  post  daring  that  time. 

Senators,  is  not  this  plain  enough  t  Need  we  talk  abont  intent  f  Need 
we  go  into  all  the  technical  language  of  criminal  courts,  when  we  charge 
distinctly  on  the  defendant  that  in  consideration  of  the  appointment  of 
and  in  consideration  of  the  continuance  of  said  John  S.  Evans  he  did  re- 
ceive these  various  sums  of  money  ! 
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Again  in  article  2 : 

That  said  William  W.  Belknap  •  *  *  did  •  •  *  tcilVvUy.eorrupay.and  unlatt- 
fully  take  and  receive  from  one  Caleb  P.  Marsh  the  sum  of  $1,500,  in  consuUration  that  he 
ioomld  continue  to  permit  one  John  S.  Evans  to  maintain  a  tradins^  establithmemt  at  Fort  Sill, 
a  militafy  post  of  the  United  States. 

Again  in  article  3 : 

Yet  the  said  Belknap^  well  knowing  these  facts,  and  having  the  power  to  remove  said  Evans 
from  said  vosition  at  any  time,  and  to  appoint  some  other  person  to  maintain  said  trading  estab- 
lishment ^  hut  eriminallff  disregarding  his  dutn  as  Setrefary  of  War^  and  basely  prottUuting  his 
high  cfiu  to  his  bust  for  privatt  gain^  did  nntaufully  and  corrupUy  conlifutf  said  Evans  in  said 
position* 

Again  in  article  4 : 

That  said  William  W.  Belknap  *  *  *  did  receive  from  one  Caleb  P.  Marsh  large  sums 
of  m^mtfyfor  and  in  consideration  of  his  having  so  appointed  said  John  8,  Evans  to  maintain 
said  trading  establishment  ai  said  miHtmry  post,  ami  for  emUimuing  him  thereint  wherebjr  he 
has  been  ^iltj  of  high  crimes  and  misdemeanors  in  his  said  offioe. 

This  article  contains  seventeen  similar  specifications.  Finally,  in  ar- 
ticle 5 : 

Yet  said  Belknap  did,  in  consideration  that  he  wQuld  permit  said  Evans  to  continue  to  main- 
fain  said  trading^  establishment,  and  in  order  that  said  payments  might  eontinne  and  be  made 
by  said  Evans  to  said  Marsh  as  aforesaid,  corruptly  receive  from  said  Marsh,  either  to  his,  the 
said  Belknap*s,  own  use,  or  to  be  paid  over  to  the  wife  of  said  Belknap,  divers  large  sums  of 
money  at  various  times* 

This  article  charges  the  receipt  by  the  defendant  of  sixteen  other  sums. 

Now,  I  repeat,  if  this  Senate  at  any  period  of  its  deliberations  should 
come  to  the  conclusion  that  these  articles  do  not  charge  against  Mr. 
Belknap  an  impeachable  offense,  let  it  say  so,  and  dismiss  the  whole  pro- 
ceeding. 

I  desire  to  call  the  attention  of  this  Senate  for  a  little  while  to  the 
clanse  of  the  Oonstitntion  so  much  under  consideration  this  morning, 
and  that  is  the  clanse  which  requires  the  concurrence  of  two-thirds  of 
the  Senators  present  to  convict.  It  is  in  these  words :  ^^  No  person  shall 
be  convicted  without  the  concurrence  of  two- thirds  of  the  members  pros- 
ent."  If  I  can  establish  to  the  Senate  that  the  word  ^^  conviction  ^  has 
a  definite  meaning,  that  it  only  refers  to  one  point  in  the  trial,  it  may  be 
to  several  points  ii  there  are  several  articles  of  imptochment^  but  that 
it  only  refers  to  the  time  when  you  pass  on  the  question  of  guilty  or  not 
gnilty  as  to  the  offense  or  offenses  charged,  then  all  the  logic  of  the 
coansel  for  the  defendant  in  this  regard  foils  to  the  ground,  and  their 
attempt  to  drag  in  a  question  of  law  already  settled  by  this  court,  which 
mast  be  the  law  of  this  court  until  it  is  reversed  by  its  own  action,  will 
also  utterly  fall  to  the  gronnd.  While  the  Constitution  has  been  often 
enongh  read,  in  order  that  I  may  point  the  minds  of  Senators  directly 
to  the  meaning  of  this  word,  allow  me  again  to  read  the  clause  of  the 
Oonstitntion  in  w^hich  it  is  found,  and  then  let  me  ask  you  again  to  what 
point  does  this  word  <^  convicted  "  refer. 

The  Constitution,  article  1,  section  3,  sixth  clanse,  provides : 

The  SMaate  shall  have  the  sole  power  to  try  all  impeachments.  *  *  •  When  the  Presi- 
dunt  of  the  United  States  is  tried,  the  Chief-Jnstice  shall  preside  and  no  person  shall  be  con- 
victed without  the  conoorrence  of  two-thirds  of  the  members  present. 

Here  is  a  clause  of  the  Constitution  which  provides  for  the  irial^  and 
iu  one  instance  the  mode  of  trial,  and  then  concludes  by  saying :  ^^  And 
no  person  shall  be  totmoted  without  the  concnrrence  of  two-thirds  of 
the  members  present."  When  the  word  ^  trial "  is  in  this  section,  when 
the  judgment  is  thereinafter  provided  for,  can  there  be  any  question  but 
that  the  word  "  conviction  ^  points  only  to  conviction  on  the  questions 
65  B 
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of  fact  t  This  is  the  great  question  for  the  defendant.  What  in  the  eye 
of  the  world,  what  in  the  eye  of  history,  will  be  this  question  of  jurisdic- 
tion and  the  questions  of  the  admission  of  evidence  and  the  other  legal 
questions  of  the  case  as  bearing  on  the  character  of  General  Belknap! 
Who  will  care  in  the  present  time  or  in  the  future,  as  regards  his  reputa- 
tion, to  look  at  any  one  of  these  legal  questions  ?  But  it  is  an  exceed- 
ingly important  question  to  him  to  know  whether  he  is  infamous,  whether 
for  long  years  he  has  corrupted  his  hands  with  bribes.  This  is  the  im- 
portant question.  Whether  this  court  has  jurisdiction  or  not  in  one  view 
is  a  matter  of  profound  indifiference.  Whether  any  other  legal  question 
is  settled  rightly  in  this  court  or  not  is  to  the  defendant,  in  any  view, 
compared  to  the  great  question  of  his  guilt  or  innocence,  a  matter  of 
profound  indifference;  but  whether  his  honor  as  an  officer  has  been 
stained,  whether  he  has  degraded  a  place  in  the  United  States  second 
only  to  one,  is  the  question  which  is  important  to  him  and  which  in  all 
the  future  brands  him  as  a  bad  and  corrupt  man,  or  else  if  be  is  proved 
to  be  innocent  restores  him  to  the  confidence  of  the  people  and  to  the  re- 
spect  of  history. 

I  have  brought  in  here.  Senators,  a  few  definitions  of  the  word  '<  con- 
viction," closing  with  one  which  I  apprehend  will  receive  from  this  Sen- 
ate high  consideration.  In  the  first  place  I  go  to  the  elementary  books 
called  "dictionaries:'' 

CoHvietum :  The  act  of  provioff,  findingf,  or  determining  to  be  ffuUty  of  an  ojfemse  charged 
against  a  person  before  a  legal  trioanal.    (Webster.) 
The  act  of  convicting :  detection  of  guilt.    (Worcester. ) 


Which  conviction  may  accrue  in  two  ways :  either  b^  his  confessing  the  offense  and  plead- 
ing  guilty  or  by  his  being  found  so  by  the  verdict  of  his  country.  (Snarswood's  Blackstonet 
book  iv,  page  362. ) 


I  apprehend  kl\  the  books  may  be  searched  through  and  throngh  and 
no  definition  be  found  of  the  word  "  conviction  ^  more  satisfactory  than 
that  given  by  the  learned  Blackstone,  which  conviction,  he  says,  may 
accrue  in  either  one  of  two  ways,  either  by  the  culprit  confessing  his 
guilt  or  being  found  guilty  by  a  verdict  of  his  country.  What  court  is 
better  described  than  this  by  these  latter  words  ?  What  court  more 
represents  the  whole  country  than  the  Senate  of  the  United  States  sit- 
ting as  a  court  of  impeachment  t  Therefore  I  have  the  highest  an- 
thority  for  saying  that  the  question  referred  to  by  the  Constitution  when 
it  speaks  of  the  defendant's  being  convicted  is  the  question,  Is  he  guilty 
or  not  guilty  of  the  offense  or  offenses  charged  against  him  in  the  arti- 
cles of  impeachment! 

Senators,  thisjearned  body  has  construed  the  word  "conviction^  in 
reference  to  this  question  of  two-thirds.  I  think  I  can  demonstrate  that 
the  Senate  has,  over  and  over  again,  settled  this  question  in  reg^krd  to 
both  the  words  "  conviction  ^  and  "  concur.''  The  Senate  rules  of  the 
court  of  impeachment  provide: 

On  the  fiual  question  whether  the  ipnpeachmettt  is  sustained^  the  yeas  and  nays  shall  be  takes 
on  each  article  of  impeachment  separately ;  and  if  the  impeachment  sbaU  not,  upon  aif  </ 
the  articles  presented,  be  sustained  by  the  votes  of  two-thirds  of  the  membeirs  present,  a 
judgment  of  acquittal  shall  be  entered  ;  but  if  the  person  accused  in  such  articles  of  im- 
peachment shall  be  convicted  upon  any  of  said  articles  by  the  votes  of  twHhirds  of  the  mem- 
oers  present,  the  Senate  shall  proceed  to  pronounce  judgment^  and  a  certified  copy  of  such 
judgment  shall  be  deposited  in  the  office  of  the  Secretary  of  State.    (Bnle  i22.) 

Senators,  if  I  can  demonstrate  to  yon  what  this  final  question  is ;  if 
I  can  demonstrate  that  these  words  ^'  final  qnestion  "  refer  to  the  ques- 
tion of  guilty  or  not  guilty,  then  I  find  a  senatorial  construction  which 
should  settle  the^int  even  if  it  were  possible  to  make  the  word  "con- 
victed "  refer  to  any  other  point  of  the  trial  than  the  verdict.    The  ref- 
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erence  to  the  word  "  convicted  ^  in  this  role  shows  conclusively  that  the 
"ftnal  question '^  referred  to  therein  is  the  final  question  *'  guilty  or  not 
guilty ''  of  the  offense  or  offenses  charged  in  the  articles  of  impeach* 
ment. 
Rale  23  provides : 

All  the  orders  and  deeisioMS  shall  be  made  and  had  by  yeas  and  nays^  which  shall  be  entered 
on  the  record^  and  without  debate,  subject,  however,  to  the  operation  of  Rale  7,  except  %phsn 
the  doors  shall  be  closed  for  dcliberatioHf  and  in  that  case  no  member  shall  speak  more  than  once 
Ml  one  qmestion^  and  for  not  more  than  ten  miuntes  on  an  interloetUory  question^  and  for  not 
more  than  fifteen  minutes  on  the  final  question,  anless  hy  consent  of  the  Senate,  id  be  had 
without  debate;  bat  a  motion  to  adjourn  may  be  decided  without  the  yeas  and  nay\,  unless 
tbej  be  demanded  by  one-fifUi  of  the^members  present.  The  fifteen  miuutes  herein  allowed 
shall  be  for  the  whole  deliberation  on  tfte  final  question,  and  not  to  the  final  question  on  each 
article  of  impeachment. 

Is  there  any  doubt  as  to  what  Bute  23  means  ?  Can  it  be  construed 
without  holding  that  the  final  question  referred  to  therein  is  the  question 
of  guilty  or  not  guilty  of  the  offense  charged  in  the  article  or  articles 
of  impeachment  ?  Does  not  any  other  construction  make  both  of  these 
rules  meaningless  ?  * 

Senator  Sumner  in  the  Johnson  case  proposed  a  rule,  in  the  preamble 
to  which  he  stated  the  general  law  to  be  that  a  majority  prevails.  The 
order  proposed  is  as  follows : 

Ordered,  That  after  removal,  which  necessarily  follows  conviction,  any  question  which 
roa^  rise  with  regard  to  disquidification  or  any  further  judgment  shall  be  determined  by  a 
majority  of  the  members  present. 

I  do  not  find  that  this  proposed  order  was  subsequently  acted  upon. 
I  only  bring  it  forward  as  the  opinion  of  a  distinguished  Senator,  which 
seemed  to  receive  the  acquiescence  of  the  Senate.  It  would  seem  that 
it  was  deemed  unnecessary  to  pass  upon  the  order.  I  ask,  Senators,  if 
it  be  true  that  the  two-thirds  vote  does  not  relate  to  the  final  judgment ; 
if  the  final  judgment  of  this  tribunal — the  great  question  so  running 
with  the  defendant's  life,  to  wit,  the  question  of  disqualification — ^is  to 
be  passed  upon  by  a  majority,  is  it  not  entirely  clear  that  all  preceding 
legal  questions  are  also  to  be  passed  upon  by  a  m^ority  t 

There  are  other  constitutional  constructions  made  by  the  Senate.  I 
call  attention  to  the  clause  of  the  Constitution  relating  to  treaties : 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make  treaties, 
provided  two-thirds  of  the  Senators  present  concur,    (Constitution,  article  2,  section  2.  ) 

I  now  call  the  attention  of  this  court  to  the  argument  of  the  counsel 
*  who  has  just  closed.  He  claims  that  the  word  ^^  concur  "  includes  every 
proceeding  from  the  commencement  of  the  trial  to  its  close,  with  cer- 
tain exceptions  relating  to  srdjoumment,  &c.  Kow  I  propose  to  show 
by  senatorial  construction  that  the  word  "concur''  has  been  defined  by 
the  Senate  in  regard  to  a  treaty  to  mean  just  exactly  what  we  claim  the 
word  means  in  regard  to  impeachment.  The  Senate  will  observe  that 
the  words  are  the  same.  The  language  in  the  one  case  is  "  {provided 
two-thirds  of  the  Senators  present  concur,"  and  the  words  in  the  other 
case  are  "  no  person  shall  he  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present  What  is  the  rule  of  the  Senate  f 
Senate  Bule  No.  38  (Barclay's  Digest,  pages  247,  248)  is : 

And  on  the  final  question  to  advise  and  consent  to  the  ratiOcation  [of  the  treaty]  in  the 
form  agreed  to,  the  concurrence  of  two-thirds  of  the  Senators  present  shall  be  requisite  to  de- 
termine it  in  the  afiirmative ;  but  all  other  motions  and  questions  thereon  shall  be  decided  by  a. 
minority  vote. 

Is  it  not  clear  that  this  Senate  in  this  regard  has  held  that  the  word 
'^  concur''  simply  relates  to  one  vote,  and  that  the  final  vote,  and  that 
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all  other  questions  relating  to  the  treaty  or  amendments  to  the  treaty 
or  to  any  other  possible  qaestiou  that  may  arise  in  regard  to  it,  esoept- 
ing  the  final,  definite,  and  oonclusive  vote  of  concnrrence,  are  to  be  by 
a  majority  vote? 
Again,  as  to  constitutional  amendments : 

The  Con^press,  whenever  two*thir4l$  of  both  honees  shall  deem  it  neccssarj,  shall  propose 
ameadmeota  to  this  Constitution.    (Conatitation,  article  5.) 

Senate  Eule  44  provides — 

When  an  amendment  to  be  proposed  to  the  Consiitution  is  under  cotisiderotion,  the  con- 
currence of  two^irds  of  the  Senators  present  shall  not  be  requisite  to  decide  any  qaestiou 
for  amendments,  or  extending  to  the  merits,  beings  short  of  the  final  question.  (Barclay's 
Digest,  page  ^9.*) 

The  constitutional  amendments  may  come  from  the  '^  House,''  having 
received  a  two-thirds  vote  there,  and  yet  a  majority  may  change  and 
amend. 

Therefore  in  all  these  cases  this  Senate  has  held  that  whenever  a  two- 
thirds  vote  is  required  there  is  but  one  final  vote.  Such  is  the  Consti- 
tution ;  such  is  the  construction  of  the  Senate. 

I  call  the  attention  of  Senators  to  Senate  Rule  20,  the  last  claase, 
Barclay's  Digest,  page  238  : 

When  any  question  may  have  heen  decided  by  the  Senate  in  which  two-thirds  of  the  Sen' 
ators  present  are  necessary  to  carry  the  affirmative,  any  Senator  who  votes  on  that  side 
which  prevailed  in  the  question  may  be  at  libertj^  to  move  for  a  reconsideration;  and  a 
motion  for  reconsideration  shall  be  decided  by  a  majority  of  votes. 

Applying  this  rule  to  this  case,  say  that  two-thirds  of  the  Senators 
had  voted  in  fovor  of  jurisdiction,  or  that  with  entire  unanimity  this  court 
had  voted  in  favor  of  jurisdiction,  yet  at  any  time  a  majority  may  re- 
verse the  order  or  judgment.  Assnme  again  that  this  question  had  not 
been  raised  until  after  conviction  and  that  this  Senate  had  onanimonsly 
voted  that  the  defendant  was  guilty  of  every  charge  contained  in  tiie 
articles  of  impeachment,  yet  any  Senator  conld  have  risen  in  his  place 
and  said,  ^<  I  doubt  onr  jurisdiction :  ^  and  on  the  question  being  debated,  ^ 
if  a  majority  of  the  Senate  shoald  find  that  the  Senate  did  not  hav^  * 
jurisdiction,  the  proceedings  would  be  reversed  and  the  case  driven  from 
the  court.  It  is  a  rule  that  works  both  ways ;  and,  thdrefore,  tke  other 
day  when  a  learned  Senator  inquired,  ^^Is  each  Senator  boand  by  this 
judgment  under  all  circumstances!"  we  answered  ^^No."  Wesimidy 
say  that  each  Senator  is  bound  by  this  judgment  while  it  stands  as  th% 
judgment  of  this  court,  and  the  miyority  which  made  the  judgment  can 
at  any  time  reverse  it 

In  the  case  of  Barnard,  which  perhaps  lias  already  been  soffidentlj 
referred  to,  ten  members  of  the  court,  including  three  judg^  of  the  court 
of  appeals  and  seven  senators,  voted  that  the  court  had  no  jurisdictiim 
of  certain  charges  relating  to  matters  which  had  oooorred  before  Judge 
Barnard  was  elected  to  the  term  of  office  which  he  was  thea  holding; 
and  yetf  every  one  of  those  ten  members  of  the  court  who  voted  that  the 
court  had  no  j  nrisdiction  in  that  case  over  those  questions  voted  guilty,  on 
-the  very  articles  charging  the  prior  offenses,  on  the  final  vote,  fdthoogb 
overruled  on  the  question  of  jurisdiction  by  a  miyority  or  more  of  the 
court. 

At  this  point  allow  me  to  call  attention  to  the  order  or  judgment  of 
.  this  court  in  this  case : 

It  is  ordered  by  the  Senate  sittings  for  the  trial  of  the  articles  of  impeachmentpreferred  bj 

tho  HoQse  of  Representatives  against  William  W.  Belknap,  late  Secretary  of  War,  that  the 

demurrer  of  said  William  W.  Belknap  to  the  replication  of  th»  House  of  fiepreeentatives  to 

he  plea  to  the  jurisdiction  filed  by  said  Belknap  be,  and  the  same  hereby  is,  overruled;  «s< 
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i  being  th€  opinion  of  the  Senate  that  said  plea  is  insujfieient  in  law  and  that  said  articles  of 
impeachment  are  sufficient  in  law^  it  is  therefore  further  ordered  and  adjudged  that  said  plea 
be,  and  the  same  hereby  is^  overruled  and  held  fur  naught:  which  judgment  thus  pronounctd 
shall  be  enUrtd  upon  the  Journal  of  the  Senate  sitting  as  aforesaid, 

I  repeat,  Senators,  this  judgment  binds  every  Senator  while  it  is  the 
judgment  of  thi»  court.  It  only  binds  him  while  a  majority  says  it  shall. 
Assame  that  two-thirds  had  voted  in  favor  of  Jurisdiction,  would  it 
change  the  opinions  or  ease  the  consciences  of  the  non-concurring  Sen- 
atcNTsf  Would  not  those  learned  Senators  who  on  this  question  think 
they  ought  not  to  be  bound  have  the  same  opinion  and  have  precisely 
the  same  view  of  the  case  tiiat  they  have  now^  had  the  vote  in  favor  of 
jurisdiction  been  two- thirds  instead  of  a  nugority  of  the  Senate  t 

Allow  me  to  call  attention  for  a  few  moments  to  the  independent  ex- 
istence of  this  court  This  court  is  organized  under  the  Constitution. 
It  may  acyourn  from  day  to  day,  without  refa^ence  to  the  other  house. 
It  may  sit  when  Uie  Congress  is  not  in  session.  This  is  established  by 
its  everyday  practice.  It  has  frequently  adjourned  more  than  three 
days.  But,  however  this  may  be,  it  has  the  powers  of  any  other  court. 
Whoever  heard  of  a  court  being  prevented  from  the  exercise  of  its  func- 
tions by  a  minority  t  The  precedents  are  all  one  way,  the  authorities 
are  all  one  way.  But  assume  that  the  court  must  look  to  the  Senate  for 
authority,  then  the  rules  hereafter  to  be  referred  to  confer  the  most 
abundant  authority,  though  the  robes  are  changed  from  the  legislative 
to  the  judicial.  I  desire  to  call  the  attention  of  the  Senate  briefly  to 
some  elementary  authorities  on  this  subject : 

Every  corporate  act  mast  be  done  at  a  meeting,  either  of  the  whole  body-politic  or  of  such 
select  body  as  may  have  confided  to  it  by  the  conttitntion  the  performance  of  such  act, 
which  meeting  must  be  duly  conrened  by  proper  snmmons,  and  must  be  held  in  the  usual 
place  of  meeting,  the  question  being  (in  all  cases  not  expressly  provided  for  by  the  constitu- 
lion  of  the  corporation)  decided  by  a  majority  of  those  present  at  the  meeting  ani  voting  on 
the  question.  Those  who  do  not  choos^to  vote  upon  the  question  before  the  meeting,  or 
who  vote  on  any  other  question,  are  considered  to  vote  with  the  majority  of  the  voters  on  the 
real  question,  and  so  or  those  who  are  absent.    (Grant  on  Corporations,  pajp^e  54.) 

After  an  election  has  been  properly  proposed,  whoever  had  a  majority  of  those  who  vote, 
the  assembly  being  sufficient,  is  elected,  although  the  majority  of  the  entire  assembly  alto- 
*  gether  abstain  from  voting ;  because  their  presence  suffices  to  constitute  the  elective  body, 
and  if  they  neglect  to  vote  it  is  their  own  fault,  and  shall  not  invalidate  the  ^  of  others, 
but  be  construed  an  assent  to  the  determination  of  the  majority  of  those  who  do  vote.  And 
such  an  election  is  valid,  though  the  majority  of  those  whose  presence  is  necessary  to  the  as- 
sembly protest  against  any  election  at  that  time,  or  even  the  election  of  the  individual  who 
has  A  majority  otvotes.  The  onlv  manner  in  which  they  can  effectually  prevent  his  election 
is  by  votinff  for  some  other  qualified  person.  (Angell  and  Ames  on  Corporations,  page  98.) 
That  wnerever  a  power  of  election  is  vested  in  a  definite  number,  quorum  A  and  B  are  to 
be  two,  the  presence  only  of  A  and  B,  and  not  their  assetit,  is  requisite  to  make  a  valid 
election.  (Abbott's  Digest,  I^aw  of  Corporations,  page  5a5,  section  13.  See  Reg.  vs.  Bai- 
liffii,  &c,  of  Ipswich,  2  Lord  Raymond,  page  1232;  Cotton  vs.  Davis,  1  Stiange,  page  53.) 

I  have  already  said  that  the  vital  question  to  the  defendant  is  the 
question  of  guilt  or  innocence.  All  legal  questions  therefore  may,  with- 
out injustice  to  him,  be  decided  by  a  majority.  Any  fact  involving 
jurisdiction  must  present  a  legal  question,  and  there  is  no  reason  in  the 
law  or  in  common  sense  why  a  jurisdictional  question  should  not  be  de- 
cided by  a  majority.  I  affirm  that  the  Constitution,  in  its  tender  regard 
for  the  accused  person,  had  no  thought  of  any  legal  question.  A  jury 
mast  be  unanimous  in  this  country ;  in  Scotland  three-fourths  are  re- 
quired ;  and  those  who  made  the  Constitution  thought  that  to  allow  a 
mere  majority  of  the  Senate  to  convict  on  a  question  involving  a  m%n's 
character,  and  sending  him  down  perhaps  with  infamy  to  the  future, 
would  be  unjust;  and  therefore  a  two- thirds  vote  was  required  on  that 
question,  and  on  that  question  only. 

Perhaps  the  most  important  legal  question  the  defendant  could  have 
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presented  on  this  trial  was  his  own  competency  as  a  witness  and  Uiat 
of  his  wife ;  and  yet  it  is  conceded  that  this  qaestion  could  have  been 
settled  against  the  defendant  by  a  majority  vote. 

Assume  that  the  question  of  jurisdiction  had  turned  on  the  precedence 
of  Sk  judicial  actj  {not  any  act^  as  erroneously  assumed  by  a  Senator^)  wldch. 
precedence  is  sustained  by  all  English  and  American  authorities,  would 
the  question  of  fact  whether  the  resignation  was  on  the  same  day,  on 
which  fact  the  jurisdiction  would  turn,  require  a  two-thirds  vote!  Or, 
had  jurisdiction  been  held  on  the  priority  of  the  proceedings  of  Uie 
House,  would  the  fact  have  had  to  be  settled  by  a  two-thirds  vote  t  Or, 
had  it  turned  on  the  defendant's  resignation  to  evade  impeachment, 
would  the  jurisdictional  fact  require  a  similar  vote  t  Is  it  not  dear 
that  both  the  Constitution  and  the  reason  therefor  concur  in  sustainingtiie 
position  that  the  two-thirds  vote  of  the  Constitution  is  only  required  on 
the  questions  involving  the  truth  of  the  charge  and  the  character  of  the  ac- 
cused t  I  call  the  attention  of  Senators  to  Bule  16  of  the  Senate,  Bright- 
ly's  Digest,  page  237 : 

When  the  yeas  and  najs  shaU  be  called  for  by  one-fifth  of  the  Senators  present,  eaek 
Senator  callea  npon  shall,  unlets  for  speeuU  reasons  he  be  excused  bg  Ike  Senate^  declare  opeolj, 
and  without  debate,  his  assent  or  dissent  to  the  question. 

Also  to  the  Senate  rule  for  the  court  of  impeachment: 

VI.  The  Senmte  shall  have  povter  to  compel  the  attendance  of  witneesea ;  to  enjoru  sMi' 
enee  to  Us  orders^  mandates,  writs,  preoepts,  and  judgments ;  to  preserve  order,  and  t> 
punish  in  a  summary  way  contempts  of,  and  disobedience  to,  its  authority,  ordera,  mandatot, 
writs,  precepts,  or  judgments ;  and  to  make  all  lawful  orders,  ruies,  and  v^tgmlations  wkUh  k 
map  deem  esseniial  or  conducive  to  the  ends  ofiustiee.  And  the  Sergeant-at-Arms,  under  the 
direction  of  the  Senate,  may  employ  such  aid  and  assistance  as  may  be  necessaiy  to  enforce, 
execute,  and  carry  into  effect  the  lawful  orders,  mandates,  writs,  and  precepts  of  the  Senate. 

We  show  the  power  of  the  Senate.  It  is  not  for  us  to  point  tbe  mode 
of  its  exercise.  We  believe  the  Sei^te  will  act  pursuant  to  the  oath 
prescribed  by  Bule  24 : 

Form  of  oath  to  be  administered  to  the  members  of  the  Senate  sitting  in  the  trial  of  im- 
peachments : 

J  solemnly  swear  (or  affirm,  as  the  case  may  be)  that  in  all  things  appertaining  to  tbe 

trial  of  the  impeachment  of ,  now  pending,  I  will  do  imparual  justice  accord- 

ing  to  the  Constitution  and  laws :  So  help  me  God. 

In  May  on  Parliamentary  Law  we  find  the  following  suggestion, 
which  may  possibly  be  of  some  benefit,  in  one  contingency,  to  the  Sen- 
ate: 

The  vote  of  tbe  Lord  on  the  woolsack  or  in  the  chair  is  taken  first  in  the  house.  (Maj's 
Law  of  Parliament,  page  337.) 

In  tbe  Upper  House,  Lords  who  desire  to  avoid  voting  may  withdraw  to  the  woolsacks, 
where  they  are  not  strictly  within  tbe  house,  and  are  not  therefore  counted  in  the  dirision. 
(May's  Law  of  Parliament,  page  343.) 

Tbe  woolsack,  indeed,  is  not  strictly  within  tbe  house,  for  the  Lords  may  not  speak  from 
that  part  of  the  chamber ;  and  if  they  sit  there  during  a  division,  their  votes  are  not  reckoned* 
(Ibid.,  page  217.) 

This  is  all,  Senators,  that  the  managers  deem  it  necessary  to  say  npon 
the  questions  of  law  which  are  presented  to  you. 

Mr.  CoNKLiNG.  Will  it  interrupt  the  manager,  as  he  has  concluded  on 
this  point,  to  ask  him  a  question  t 

Mr.  Manager  Lobd.  Not  at  all. 

Mr.  GoNBxma.  Suppose  on  a  trial  of  impeachment  the  objection  shoold 
be  interposed  that  the  acts  alleged  are  not  in  law  impeachable.  We 
shall  all  agree  that  they  must  be  impeachable  to  be  the  subject  of  im- 
peachment; indictable  to  be  the  subject  of  indictment.  Suppose  the 
point  is  raised  that  tbe  acts  charged  in  the  articles  are  not  in  law  im* 
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peachable  and  the  tribanal  proceeds  in  the  first  instance  to  consider  that 
qaestioD.  A  majority,  less  than  two-thirds  vote  that  the  acts  charged 
are  in  law  impeachable,  that  drunkenness,  if  that  be  the  charge,  is  im- 
peachable althoagh  no  statute  denonnces  drunkenness  as  a  crime.  My 
question  is  whether,  in  the  opinion  of  the  managers,  the  minority  in 
that  case  would  be  bound  by  that  as  matter  of  law,  so  that  on  the  final 
vote,  although  each  man  in  the  minority  might  on  his  conscience  believe 
that  those  acts  are  not  in  law  impeachable,  he  would  nevertheless  be 
under  obligation  to  vote  in  the  language  of  Kule  24  that  the  articles 
are  sustained  t 

Mr.  Manager  LoBD.  If  I  understand  the  Senator,  I  answer  him  in  this 
way:  If  this  court  settles  that  a  particular  offense  is  impeachable,  how- 
ever it  may  differ  with  the  opinion  of  an  individual  Senator  when  he  is 
called  upon  to  vote  on  the  question  of  guilty  or  not  guilty  on  the  act  of 
drunkenness,  to  use  the  Senator's  illustration,  his  only  duty  is  to  vote 
one  way  or  the  other,  or,  if  he  chooses,  perhap^  not  vote  at  alL  What 
the  managers  claim  is  that  this  word  ^^  conviction  "  only  refers  to  a  soli- 
tary point  in  the  case,  and  that  is  to  the  time  when  Senators  are  called 
upon  to  say,  ^^  Is  the  defendant  guilty  or  not  guilty  of  the  offense  or 
offenses  charged  in  the  articles  of  impeachmentt " 

Mr.  CoKKLiNG.  Then,  if  I  may  a  step  further  understand  the  man- 
ager, the  argument  is  that  a  Senator  who  votes  whether  an  article  is 
sustained  or  not  simply  votes  upon  the  question  whether  in  foct  the  per- 
son named  did  that  act,  and  if  he  finds  that  he  did,  his  vote  must  be  in 
the  affirmative,  or  guilty,  although  he  may  believe  on  his  oath,  first^ 
that  the  act,  if  done,  is  not  impeachable,  and  second,  that  the  person 
who  did  it  is  not  himself  the  subject  of  impeachment. 

Hr.  Manager  Lobd.  If  the  learned  Senator  will  allow  me  to  correct 
his  language  a  little  in  regard  to  his  ox>ening,  he  says  '^  on  the  question 
is  the  article  to  be  sustained." 

Mr.  CoNKLiNa.  That  is  what  the  rule  is. 

Mr.  Manager  Lobd.  The  Constitution  is  that  two-thirds  shall  concur 
in  the  conviction ;  and  our  i>osition  is,  right  or  wrong,  that  all  legal 
questions  are  to  be  settled  by  a  majority.  Whether  the  Senate  has  juris- 
diction is  a  question  to  be  settled  by  the  majority*  Whether  drunken- 
ness is  an  impeachable  offense  or  not  is  a  question  to  be  settled  by  the 
majority.  That  majority,  as  I  had  occasion  to  say  when  the  learned 
Senator  was  out,  may  be  reversed  at  any  time.  It  is  not  a  matter  that 
binds  the  Senator  or  any  Senator  except  while  it  remains  the  judgment 
of  the  Senate;  and  if  the  Senators  should  go  on  and  unanimously  find 
a  man  guilty  of  an  offense,  the  question  of  jurisdiction  may  be  raised 
after  that  and  the  whole  matter  dismissed  from  the  tribunal  by  a  mere 
majority  vote.  Therefore,  I  answer  the  Senator  that  in  my  view  of  the 
Constitution  the  Senator  or  any  other  Senator  has  nothing  to  do  when 
he  comes  to  vote  except  to  say,  "  Is  the  person  guilty  or  not  guilty  of 
the  oft'ense  charged  in  the  articles  of  impeachment!"  Whether  in  his 
judgment  that  offense  is  impeachable  or  not  is  a  question,  in  our  judg- 
ment, with  which  he  has  profoundly  nothing  to  do,  because  the  Consti- 
tution simply  points  him  to  one  thing,  and  that  is,  was  the  defendant, 
taking  the  illustration  given  by  the  learned  Senator,  drunk  or  not  f 

It  has  been  suggestal  by  an  associate  manager,  which  is  true,  that 
when  the  Senate  comes  to  act  upon  the  question  of  its  former  order  and 
undertakes  to  reverse  its  action,  it  must  act  upon  that  question  alone, 
and  not  complicate  it  with  the  consideration  of  the  facts  involved  in  the 
articles  of  impeachment. 

Much  more  might  be  said  on  this  question  relating  to  the  two- thirds 
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vote,  but  enough  has  been  said  to  show  tbe  views  of  the  mauagers.  I 
do  not  propose  in  the  least  to  reconsider  the  argnments  which  have  been 
made  relating  to  the  question  o£  jurisdiction,  but  submit  the  law  ques- 
tions of  the  case  with  the  observations  which  I  have  made  and  with  tbe 
arguments  which  have  hitherto  been  presented. 

I  desire  to  call  the  attention  of  Senators  daring  the  remaining  part  oi 
my  argument  to  the  questions  of  fact,  avoiding  as  far  as  poasibie  what 
has  b^n  already  so  ably  said ;  and  yet  in  order  to  get  through  the  case 
understandingly,  I  must  in  some  degree  refer  to  what  has  bem  already 
stated. 

Tlie  first  question,  and  which  is  father  a  question  of  law  than  of  fiict, 
is,  What  is  bribery  f  Do  these  articles  charge  bribery  f  What  is  the 
essence  of  bribery  t  Is  it  not  anything  given  to  an  officer  to  inflnence 
hifi  judicial,  bis  legislative,  or  his  offioifd  ooodact  f  If  yoa  find  that  a 
nmn  has  received  anything  from  a  third  person  to  infln^ioe  and  whi^ 
has  influenced  his  conduct,  tiiiis  is  bribery  ^  and,  as  was  well  said  the 
other  day,  it  is  bribery,  although  the  person  who  receives  the  bribe 
makes  up  his  mind  that  it  shall  not  influence  his  judgment.  That  does 
not  make  a  particle  of  difference.  The  law  is  wiser  than  any  individual. 
A  person  may  through  a  long  series  of  years  as  a  judge  receive  a  thou- 
sand dollars  a  year  from  a  particular  suitor  in  the  oourt,  and  every  time 
he  receives  it  he  may  make  up  his  mind  that  it  shall  not  influence  his 
judgment.  On  beaded  knee,  if  the  hypocrite  can  kneel  before  God,  it  may 
be  his  morning  and  evening  orison  that  the  thousand  dollars  may  not 
influence  his  judgment.  And  yet  if  he  receives  that  money  imder  such 
circumstances  and  then  proceeds  to  judgment,  the  law  deuottnees  it  as 
bribery,  although  in  his  heart  of  hearts  he  may  believe  that  he  has  not 
been  influenced  at  all  by  the  bribe. 

But  I  care  not  to  discuss  these  questions  in  their  elementary  charac- 
ter. I  say  to  you.  Senators,  that  it'  under  the  circumstances  of  this  case 
as  detailed  to  you  by  the  evidence  you  can  find  that  William  W.  Bel- 
knap, late  Secretary  of  War,  did  not  receive  money  during  these 
long  years  for  the  purpose  of  influencing  his  official  action,  then  let  him 
go  free.  If  in  tiie  eyes  of  this  nation,  if  in  the  eyes  of  the  worid,  if  in 
view  of  far-reaching  history,  this  Senate  dares  take  the  responsibility  of 
saying  that  during  t^ese  long  years  the  defendant  received  these  suois 
of  money  and  continued  the^  men  in  office  under  these  circumstances 
with  pure  motives — ^if  they  can  say  that  these  sums  were  all  mere  gifts, 
disassociated  frt>m  cuiything  like  a  bribe,  let  them  say  it,  and  see  what 
hifiTlory  will  say  of  the  verdict. 

l^ow,  if  Senators  please,  in  r^ard  to  the  main  transaction  there  is  a 
great  divergence  between  the  learned  counsel.  The  learned  counsel 
[Mr.  Black]  assumes  on  the  whole  that  there  was  a  gift,  and  he  pro- 
ceeds to  justify  it  by  various  other  gifts.  The  learned  counsel  [Mr.  Car- 
penter] proceeds  on  the  theory  that  it  was  the  property  of  the  wife,  as  the 
defendant  supposed.  Passing  along  we  shall  dwell  somewhat  upon 
each  of  these  theories.  In  the  first  place,  what  is  the  brief  history  of 
the  caset  We  have  to  say  that  the  details  of  tiie  original  transaction 
are  very  much  in  the  dark.  Fraud  always  goes  in  the  dark.  Who 
wants  to  publish  crime  in  daylight  t  What  serpent  in  the  grass  rears 
its  head  unless  it  is  compelled  to  strike  t 

In  the  first  place,  I  call  the  attention  of  Senators  to  the  act  {whatr 
ever  weight  it  may  have  is  for  you  to  say)  that  the  defendant  in  this 
action  was  the  first  to  suggest  this  change  of  the  law;  Give  th^  eir- 
cumstance  what  consideration  it  deserves,  and  nevertheless  it  is  a  fact 
in  the  case  that  the  law,  which  before  gave  the  appointment  of  these 
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post-tradersbips  to  certain  milit^y  cofDinanders,  was  changed  by  a  bill 
which  originated  in  this  Senate  on  the  motion  of  a  Senator  who  then 
and  there  stated  that  he  acted  at  the  reqnest  of  the  Secretary  of  War. 
Therefore  we  find  this  Secrj&tary  placing  beneath  his  feet  the  founda- 
tion on  which  this  frand  was  afterward  perpetrated. 

Mr.  Blaib.  Mr.  President  and  Senators,  I  do  not  recollect  any  such 
evidence  being  intredoced. 

Mr.  Manager  Lobd.  It  is  in  history ;  it  is  the  record  of  the  Senate. 
If  the  learned  gentleman  will  look  at  the  record  of  the  Senate  he  will 
find  it  occurred  ob  this  fioor.  I  apprehend  that  notwithstanding  Sena- 
toro  have  ob  their  judicial  robes  they  can  look  back  to  the  records  of 
the  Senate,  for  it  is  still  the  Senate.    I  say  it  is  recorded  in  this  Senate. 

Mr.  Manager  Jknxs.  Grost^  swore  to  it. 

Mr.  Manager  Lo(BD.  I  also  uadertood  that  Mr.  Crosby  swore  to  it.  I 
was  not  presipt  all  tiie  time  that  the  testamony  was  taken ;  and  therefore 
I  throw  mysdf  spon  the  right  to  refer  to  the  faot  also  beeause  it  is  a  part 
of  the  reeords  of  this  body. 

Mr.  Edhui^bs.  May  I  ask  the  manager  a  question  ?  Does  he  claim 
thai;  the  statem^it  in  the  Beeord  of  whal;  a  Senator  said,  or  what  a 
Senator  in  fact  did  say,  is  evidence  of  the  charge  that  Mr.  Briknap 
knew  that  the  Senator  was  stating  the  matter  correctly  f 

Mr.  Mans^ger  Lobd.  Perhaps  I  shall  have  to  answer  the  Senator,  not 
directly  legal  evidence.  I  had  assumed  that  what  was  part  of  the  rec- 
ords of  the  Senate  and  had  been  for  years  uncontradicted  would  be  re- 
ceived here.  Then  if  the  Senator  is  right,  and  I  submit  to  his  view  not 
cmly  because  he  is  a  member  of  the  court  but  because  on  reflection  I 
think  he  is  right,  I  refer  to  the  testimony  of  Mr.  Crosby.  I  understand 
my  colleagues  to  say  that  Mr.  Crosby  did  state  that  this  order  was  pro- 
posed at  the  suggestion  of  Mr.  Belknap. 

Mr.  Blaib.  I  do  not  recollect  any  such  statement  in  the  record. 

Mr.  Manager  MoMahon.  I  will  read  it  to  the  counsel. 

Mr.  Edmunds.  On  what  page. 

Mr.  Manager  McMahon.  On  page  207  of  the  trial  Record,  in  the  ex- 
amination of  Crosby. 

Hr.  Manager  McMaron.  I  will  pat  tbe  question  in  this  way.  (Totbe  witneAs.)  Did  b^ 
not  take  an  interest  ia  the  passtfre  of  the  law  cfaauging  the  appdntmeut  of  post-traders  as 
k  did? 

A.  I  suppose  he  did. 

Q.  (By  Mr.  Manager  McMAnox.)  Do  you  not  know  that  lie  did  t 

A.  I  have  not  much  reoolleetion  about  it. 

Q.  Hare  you  not  testified  that  he  did  f 

A.  I  donotyeooUect. 

Q.  Did  yon  not  testify  before  the  board  of  managers  tliat  he  did  ? 

A.  I  do  not  recoUeot 

Q.  Were  you  not  sworn  before  the  board  of  managers  in  their  room  iu  this  building  t 

A.  I  was. 

Q.  Was  not  that  Question  put  to  yon  7 

A.  I  have  no  recollection  of  it.  I  may  have«  said  something  in  genoral  terms ;  I  do  not 
recollect 

Q.  What  do  yon  say  now ;  did  he  not  take  an  interest  in  having  the  law  changed  se  as 
to  veflt  the  anpoiatmeat  crf'post-traders  hi  Mmself  7 

A.  To  the  oeet  of  my  recollection,  he  did  take  some  interest. 

Mr.  Manager  Lobd.  Senators,  bad  I  known  that  this  point  was  to 
take  so  moch  time,  and  had  1  thoaght  perhaps  sufficiently  on  the  effect 
of  the  record  of  the  Senate,  I  might  not  have  introdnced  it  at  all,  for  it 
is  not  an  exceedingly  important  point.  I  only  referred  to  it  in  a  gen- 
eral way  as  lying  at  the  foundation  ai  tiie  case,  having  proposed  not 
to  examine  the  evidence  in  detail  but  simply  to  bring  it  before  yon  in  a 
general  way. 
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The  next  point  to  which  I  call  yonr  attention  is  the  situation  of  Mr. 
Evans,  the  post-trader  at  Fort  Sill.  He  was  there  with  a  large  amoaDt 
of  property ;  as  I  recollect  it,  from  $80,000  to  $100,000.  Ko  complaints 
had  ever  been  made  of  him.  So  far  as  I  remember,  he  bad  the  recom- 
mendation  of  every  officer,  high  and  low,  at  the  post.  There  was  no 
reason  why  he  should  not  be  re-appointed.  There  was  every  considera- 
tion why  he  should  be  re-appointed,  having  taken  these  goods  off  into 
that  vast  wilderness  so  far  ft'om  civilization  and  having  this  amoant  of 
property  there  liable  to  sacrifice  or  destruction  if  removed.  Certainly, 
if  disturbed  in  his  place,  he  would  be  subjected  to  immense  loss,  and  he 
had  high  claims  on  the  consideration  of  the  Secretary  of  War.  He  sees 
the  Secretary  of  War,  and  the  Secretary  of  War  tells  him  that  he  had 
promised  this  post  to  Mr.  Marsh.  Whether  he  had  or  not  is  for  you  to 
say.  I  care  not  to  go  over  the  ground  again  and  call  your  attention  to 
the  discrepancy  of  the  letters ;  but  it  is  sufficient  to  say  in  the  line  of 
my  argument  tiiat  Mr.  Belknap,  the  defendant,  told  him  to  see  Marsh. 
Finally  it  turns  out  that  the  defendant  sent  Marsh  to  see  Evans,  uid 
then  this  contract  between  them  was  made.  The  next  point  of  evi- 
dence to  which  I  call  your  attention  is  a  matter  to  which  reference  has 
perhaps  already  been  sufficiently  made.  It  has  great  significance.  It 
shows  precisely  what  Mr.  Marsh  thought  Secretary  Belknap  knew  and 
had  agreed  to. 

This  is  the  letter : 

New  York  Cmr,  Oetoier  8, 1870. 

Pear  Sir  :  I  have  to  ask  that  the  appomtment  that  joa  have  given  to  me  as  pott-tiader 
at  Fort  Sill,  Indian  Territory,  be  made  in  the  name  of  John  8.  Srans,  as  it  wonld  be  more 
convenient  for  me  to  have  him  manage  the  business  there  at  present 
Your  obedient  servant, 

C.  P.  MABSH. 

P.  S. — Please  send  the  appointment  to  me,  51  West  Tfairtj-fif^h  street,  New  York  City. 

Hon.  W.  W.  Belknap, 

Secretarff  of  IVart  IVaskington  City. 

Senators,  I  refer  to  this  not  only  for  the  light  which  it  throws  on  tiie 
transaction  at  the  time,  but  I  refer  to  it  more  for  the  light  which  it 
throws  on  the  fatnre  transactions.  To  my  mind  this  letter  itself,  nnd^ 
the  circnmstanoes,  has  in  it  the  most  conclusive  evidence  of  the  defend- 
ant's gnilty  knowledge  of  this  whole  transaction.  Take  this  letter,  hand 
it  down  into  the  then  fatnre,  and  see  what  was  before  the  late  Secretaij 
of  War  all  the  years  he  was  receiving  these  gifts,  express  package  aft^ 
express  package,  and  writing  npon  thekn  O.  K.,  those  joyfol  woi^s,  sig- 
nifying that  aU  was  well,  becanse  all  was  secret.  This  letter  was  bef(»« 
his  mind  all  the  while,  thongh  ^<  semi-officially "  kept  ont  of  sight,  in 
fact  taken  away  from  the  War  Office  and  falling  into  onr  hands  by  some 
strange  proceeding  unnecessary  to  detaiL  Here  is  a  letter  in  which  the 
English  language  could  not  put  plainer  the  proposition  that  Mr.  Marsh 
only  is  the  post- trader,  and  is  the  man  of  power.  He  is  the  man  of  sab- 
stance,  and  Evans  is  only  a  man  of  straw.  Mr.  Marsh  says :  ^^  I  desire 
the  appointment  that  you  have  given  to  me  to  be  made,"  not  to  John  S. 
Evans,  not  assigned  to  John  S.  Evans,  not  transferred  to  John  S.  Evans, 
but  ^^  I  desire  it  to  be  made  in  the  name  of  John  S.  Evans.''  Would  this 
uncertain  and  shrinking  Marsh  dare  to  have  written  the  letter  to  the 
renowned  Secretary  if  it  had  not  been  true  t  Had  he  not  had  some 
previous  understanding  with  him,  that  for  a  consideration  the  place  at 
Fort  Sill  was  to  be  his,  and  his  only  t    Would  he  have  dared  to  say  to 
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liim,  ^^  Make  out  that  appointment  given  to  me,  not  in  my  name,  althongh 
I  am  the  real  party,  bat  make  it  ont  in  the  name  of  John  S.  Evans  f 
Let  me  repeat :  carry  that  letter  right  on  through  the  transaction ;  as- 
sume, as  you  must  assume,  that  Oeneral  Belknap  had  that  letter  or  its 
substance  always  in  his  mind;  that  he  weighed  well  its  words;  that  be 
understood  its  import  perfectly ;  then,  is  it  not  true,  Senators,  that  when- 
ever he  received  (1,500  or  $700,  as  the  case  may  be,  he  knew  that  he  was 
receiving  it  from  the  «k;^a{ post- trader  at  Fort  Sill,  the  man  whose  word 
would  have  removed  John  S.  Evans  quicker  than  the  lightning's  flash 
from  heaven  t  Is  not  this  true  t  Is  there  a  Senator  here  who  dares  to 
go  down  to  history  on  the  allegation  that  this  is  not  truef  Does  not 
every  Senator  here  know  that  the  wave  of  the  hand  of  Marsh,  the  mak- 
ing of  the  request  by  him,  that  John  S.  Evans  be  removed,  would  be 
followed  up  instantly  with  his  removal  by- the  Secretary  of  Wart  There- 
fore, under  these  circumstances  is  it  not  true  that  every  one  of  these 
sums  of  money  received  by  General  Belknap  was  received  by  him  with 
the  knowledge  that  it  came  from  Marsh  in  consideration  that  he  had 
appointed  him,  through  the  delusive  form  of  Evans,  x>ost-trader  at  Fort 
SUlf 

In  regard  to  one  situated  under  the  unfortunate  circumstances  that 
we  And  the  defendant  here,  it  is  always  painful  to  refer  to  things  in  his 
past  life  which  to  him  must  have  been  indescribably  painful ;  and  yet 
the  cause  of  truth  sometimes  compels  us  to  enter  the  death-chamber. 
What  do  we  find!  We  find  $1,500  had  been  sent  to  Oeneral  Bel- 
knap, as  Mr.  Marsh  think?,  for  his  wife.  I  perhaps  shall  have  some- 
thing more  to  say  about  that  presently.  It  was  sent  to  General  Bel- 
knap, and  delivered  to  Generid  Belknap,  and  then  the  wife  dies.  Mr.. 
Marsh  is  found  at  the  funeral,  and  he  thinks  that  something  was  said  to 
him  by  General  Belknap  on  the  question  of  this  money.  I  am  not  going 
to  dwell  very  much  on  this  point ;  but  how  did  Mr.  Marsh  come  to  this 
conclusion  t  He  is  the  witness  who  undertook  to  exonerate  General 
Belknap  by  a  letter  to  the  committee,  the  witness  who  had  prepared  a 
statement  to  the  Committee  on  War  Expenditures,  which  would  en- 
tirely vindicate  General  Belknap,  if  it  had  been  true.  How  did  this  un- 
willing witness  come  to  this  conclusion— this  witness  who  wanted  to  flee 
from  justice,  who  begged  to  be  permitted  to  cross  the  sea,  and  to  whom 
Oeneral  Belknap  so  truthfully  said :  ^^  You  cannot  cross  the  sea  without 
ruining  me ;  it  must  not  be  known  to  the  nation  and  to  the  world  that 
you  came  here  to  Washington,  and  then  fled  across  the  sea  after  an  in- 
terview with  me.  Go  before  the  committee  with  your  regard  for  me ; 
go  with  your  reticence ;  go  with  your  power  to  conceal,  and  I  am  safe 
enough ;  far  safer  than  though  you  flee  across  the  sea  and  have  it  said 
that  I  persuaded  you  to  leave  the  country.'' 

How  did  this  unwilling  witness,  this  witness  who  fled  to  Canada  to 
avoid  telling  the  truth,  this  witness  who  appears  to  you  under  all  these 
circumstances,  get  it  into  his  mind  that  he  told  General  Belknap  that  night 
something  about  this  money  !  Is  not  the  answer  in  every  one  of  your 
minds  ?  Is  not  the  evidence  sufficient  to  legally  convince  you  that  General 
Belknap  that  night  did  say  something  in  his  quiet  way  about  this  matter, 
or  else  that  Marsh  spoke  to  him  about  itt  How  else,  I  ask  you  again, 
did  this  idea  get  into  Mr.  Marsh's  mind,  which  he  could  not  and  cannot 
rid  himself  oft  The  ghost  will  stay  by  him ;  the  belief  will  still  be  there ; 
and  yet,  when  pressed  and  cross-examined  by  defendant's  counsel,  he 
can  be  led  to  say,  ^^  The  more  I  think  about  it,  the  less  I  know  about  it." 
Kevertheless,  I  believe  it  is  true,  absolutely  true,  that  on  that  night  he 
and  General  Belknap  did  have  some  conference  on  this  subject.    And 
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yet,  perhaps,  it  is  not  importajut  for  you  to  decide  this  qnestioD,  for  as 
we  proceed  we  shall  show  the  most  abandant  evidence  t^at  General 
Belknap  knew  from  whence  this  money  came,  and  for  what  parpose  it 
came.  I  call  the  attention  of  the  Senate  to  the  fact  that  before  the 
Tribune  article,  with  which  you  are  still  familiar,  was  printed ;  before 
the  letter  from  €teneral  Orierson,  with  which  you  are  also  familiar,  was 
received ;  before  G^eral  McDowell  made  that  famous  order,  by  whidi 
he  seemed  to  know — guided  by  the  Secretary,  not  by  bis  own  intent^ 
how  not  to  do  a  thing,  General  Belknap  had  received  six  payments  sent 
to  him  periodically.  Fifteen  hundred  dollars  once  and  again  and  again 
had  been  sent  to  him  by  a  man  who  had  said  to  him,  ^^  I  am  tJie  post- 
trader  at  Fort  Sill ;  I  hold  you  to  the  contract ;  I  reserve  the  right  to 
remove  this  shadow,  Evans,  whenever  I  see  fit;  but  for  the  st^e  of  my 
convenience  I  direct  you  to  appoint  him  pro  tempore  in  his  name."  I 
put  it  to  the  consciences  of  yon.  Senators,  as  I  have  a  right  to  do,  after 
the  long  and  elaborate  arguments  and  appeals  made  by  the  most  elo- 
quent and  iU)le8t  ooansel  of  the  nation — I  say  I  have  a  right  to  put  it 
to  the  conscience  of  each  Senator,  can  you  say  to  your  conscience,  to 
your  judgment,  and  belief,  under  this  evidence,  that  General  Belknap 
did  not  know,  when  he  received  such  sums  of  money,  that  they  came 
as  an  nnhallowed  offering  from  this  post-trader  f 

Som^hing  has  been  said  here  that  there  was  no  injury  to  the  soldiers 
and  the  emigrants.  The  witnesses  all  seem  to  be  strangely  under  some 
influence;  but  no  matter.  The  witness  Evans  said  he  did  not  put  up 
the  price  of  goods  on  account  of  these  large  payments,  but  after  a  while 
lowered  the  price  of  the  goods.  What  nonsense  this  seems  unexplained, 
though  we  may  ask,  What  difference  did  it  make,  if  true,  with  the  crime 
of  the  defendant  t  But  it  did  make  a  diff^^nce  with  the  soldiers  ac- 
c(Mrding  to  the  testimony  of  Mr.  Evans.  On  cross-examination,  he  said 
the  price  of  goods  lowered  because  the  freights  lowered,  and  if  those 
ft^i^ts  had  not  lowered  and  other  causes  had  not  transpired,  then  the 
$12,000  would  have  come  out  of  the  soldiers  by  an  advance  in  prices; 
this  $12,000,  or  rathar  in  all  $43,000,  fdk)wed  the  laws  of  trade,  and  as 
the  freights  lowered  the  price  of  the  goods  lowered.  If  Mr.  Evans  had 
not  been  compelled  to  pay  these  moneys,  as  freights  lowered  t^e  soldiers 
and  emigrants  would  have  had  the  advantage  by  a  diminution  in  prices. 

I  now  call  attention  to  a  turning-point  in  this  case  that,  it  seems  to 
me,  Senators  cannot  escape  and  will  not  desire  to  escape.  Tou  should 
acquit  General  Belknap  if  there  is  reasonable  doubt  of  his  guilt ;  not  a 
m^re  possibility,  not  a  mere  phantasy ;  but  if  there  is,  after  looking  at 
the  whole  evidence,  a  reasonable  dcmbt  in  your  minds  as  to  his  guilt  he 
is  entitled  to  the  benefit  of  it.  The  Tribune  article,  detailing  accorately 
just  the  transaction ;  the  letter  from  General  Grierson,  also  detailing 
accurately  just  the  transaction ;  the  order  of  McDowell,  made  on  the 
face  of  it  to  c<^rect  abuses,  were  all  before  the  Secretary  of  War. 

He  had  been  told,  therefore,  of  the  sufferings  of  the  soldiers.  He  had 
been  told  how  much  they  had  to  pay  on  account  of  this  extortion  from 
Evans.  The  defendant  knew  nothing  of  the  lowering  of  freights,  but 
after  having  knowledge  of  the  oUier  &cts,  if  he  did  not  know  them  be- 
fore, he  still  receives  periodically  once  in  three  or  six  months,  as  the  case 
may  be,  ti^ese  sums  of  money.  After  the  Tribune  article  and  the  Grier- 
son letter  and  the  McDowell  order,  he  received  ten  separate  and  distinct 
payments.  Gifts,  do  you  call  them  ?  gifts  that  conceal  themselves  out 
of  sight f  gifts  that  crawl  like  a  serpent!  What  nonsense!  A  man 
who  in  a  bona- fide  way  receives  a  gift  of  a  Mend  is  proud  of  it ;  it  is  evi- 
dence of  the  appreciation  of  his  friend;  bnt  in  this  case  these  gifts  were 
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not  only  carefully  concealed  and  kept  oat  of  sight,  bat  when  revealed 
the  blow  was  like  the  thunder-bolt  of  divine  justice ;  the  defendant  went 
into  the  dust  before  it,  and  a  nation  looked  on  with  sorrow  and  amase- 
ment. 

With  a  knowledge  of  all  the  facts,  in  the  view  of  all  these  circum- 
stances, the  Secretary  of  War  did  not  remove  Evans,  bat  allowed  him 
to  remain ;  and,  Senators,  let  me  call  yonr  attention  to  farther  circum- 
stances under  which  he  allowed  him  to  remain.  He  knew  that  he  had 
given  him  the  sole  tradership  at  the  place;  that  he  had  given  him 
licenses  in  regard  to  liqoor ;  that  he  had  extended  his  territory ;  and  yet 
with  these  three  distinct  privileges  added  to  the  prior  tradership,  he 
allowed  Evans  to  remain  as  pos^trader  and  hold  them  all.  Why,  aifter 
he  had  hecurd  and  knew  of  the  fEkCt  that  Evans  was  paying  $12,000  a 
year  to  the  real  post-trader,  Marsh,  then,  $6,000  a  year,  of  which  tlie 
Secretary  was  receiving  half,  did  he  allow  him  to  remain  f  Is  there  more 
than  one  explanation  f  Is  there  any  possible  explanation  excepting 
that  he  ^as  influenced,  that  his  official  action  was  influenced,  that  he 
allowed  liim  to  remain  because  he  was  receiving  certain  periodical  sums! 
And,  Senators,  I  put  yon  this  question  on  yonr  consciences:  If  Evans 
had  failed  or  refused  to  pay  the  $12,000  or  the  $6,000,  or  if  this  contract 
had  never  been  made,  or  if,  having  been  made,  the  Secretary  of  War 
had  never  received  any  part  of  the  money,  I  put  it,  I  say,  to  your  con-, 
sciences  to  answer  whether  Mr.  Belknap,  the  Secretary  of  War,  would 
have  continued  Mr.  Evans  in  his  place.  Is  it  not  absolutely  certain  that 
but  for  the  reception  of  this  money  fh)m  time  to  time  by  the  Secretary 
of  War  the  post-trader  Evans  eo  nomine  would  have  been  removed  f 

The  learned  counsel,  Mr.  Black,  made  one  observation  which  is  pre- 
cisely applicable  to  this  case.  He  said,  **  Gifts  may  be  used  to  cover 
essential  bribery.''  Precisely  what  he  meant  by  a  gift  after  his  former 
definition  of  it,  I  do  not  care  now  to  say,  but  I  quote  his  language : 
"  Gifts  may  be  used  to  cover  essential  bribery.''  Was  there  ever  a  case 
to  which  it  applied  more  than  to  this  case!  Call  these  things  gifts? 
Let  Marsh  come  on  the  stand  over  and  over  again  and  swear  that  they 
were  gifts ;  that  it  was  a  pleasure  to  him  to  make  such  gifts ;  were  they 
not  still  gifts  ^'  which  were  used  to  cover  essential  bribery  f  And  while 
Mr.  Marsh,  in  his  weakness  and  in  his  difficulty,  may  have  come  to  the 
Btacd  and  sworn  to  this  honestly,  yet  is  it  not  nevertheless  true  that 
not  one  solitary  dollar  of  this  money  would  have  been  paid  by  him  to 
the  Secretary  erf  War  had  it  not  been  under  an  arrangement,  express  or 
implied,  with  that  officer?  Is  it  not  true  that  the  pleasare  of  giving 
these  gifts  would  have  wholly  and  ntterly  disappeared  but  fbr  the  fact 
that  Evans  was  holding  this  post-tradership  as  his  creature,  and  paying 
him  this  $12,000  and  $6,000  a  year,  half  of  which  he  gave  to  the  Secre- 
tary of  War  with  the  knowledge  that,  if  withdrawn,  Evans  would  lose 
bis  place  f  Ko;  these  gifts  came  under  those  comprehensive  words 
spoken  by  some  one  not  very  long  ago,  ^^ addition,  division,  and  silence." 
Fraud  does  not  lift  up  its  head ;  neither  did  this  transaction  lift  up  its 
head.  Senators  will  remeihber  that  these  gifts  did  not  come  from  any 
generous  operation  of  the  human  soul.  Mr.  Marsh  had  not  just  seen 
General  Belknap  and  received  some  good  dinner  or  some  word  of  kind- 
ness. They  were  not  gifts  that  came  now  and  then  after  pleasant  inter- 
views and  after  rides  on  the  road  or  dwelling  together  at  Long  Branch ; 
but  they  were  gifts  that  a^me periodically^  just  as  the  sun  rises  and  sets; 
they  were  gifts  that  came  month  by  mouth  or  qaarter  by  quarter;  gifts 
that  were  no  gifts. 

I  call  the  attention  of  the  Senators  for  a  few  moments  to  the  reference 
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which  one  of  the  coansel  made  to  the  case  of  Speaker  Kerr.  I  regret 
that  the  conosel,  in  his  desperation,  broaght  it  into  this  case,  and  that 
he  made  in  regard  to  it  so  baseless  an  assertion.  I  am  constrained  to 
say  here,  in  honor  of  the  House  to  which  I  belong,  that  its  verdict  in 
favor  of  the  Speaker  was  nnanimoos  and  by  a  standing  vote.  The 
House,  with  the  utmost  unanimity,  pronounced  the  prosecution  against 
Speaker  Kerr  an  infamous  conspiracy,  and  pronounced  his  character 
entirely  pure ;  the  House  declared  that  the  evidence  against  him  was  per- 
jured testimony,  for  this  was  the  language  of  the  report  unanimoudy 
adopted,  which  was  brought  in  by  a  republican  member  of  the  House. 
In  fact,  all  the  motions  were  made  by  republicans.  Under  these  cir- 
cumstances, I  deem  it  my  duty  here  to  say  that  the  counsel  had  no  right 
to  compare  the  case  of  the  defendant  with  that  of  Mr.  Kerr.  Here  is  a 
case  where  General  Belknap  confe^es  that  he  had  the  money  from  year 
to  year,  from  quarter  to  quarter.  In  the  other  case,  Mr.  Kerr  upon  his 
oath  denied  at  once  that  he  had  ever  had  a  farthing  of  the  money,  and 
the  man  who  testified  against  him  not  only  contradicted  himself,  but 
was  absolutely  contradicted  by  several  members  of  the  House  and  other 
highly  respectable  witnesses.  Therefore  the  evidence,  the  circumstances, 
the  character  of  Mr.  Kerr,  all  conspired  to  prove  that  he  was  absolutely 
innocent  of  the  charge  made  against  him.  In  the  judgment  of  the 
House,  in  the  public  judgment,  and  so  it  will  go  down  in  history,  Michael 
G.  Kerr  stands  on  the  high  eminence  on  which  he  stood  before  a  perjurer 
poured  forth  his  venom. 

We  are  not  here  to  detract  from  the  evidence  of  the  general  good 
character  of  the  defendant.  As  the  case  stands,  undoubtedly  independ- 
ent of  the  transaction  before  this  tribunal,  the  defendant  has  shown 
that  he  had  borne  a  good  character;  but  the  counsel  had  no  right  to 
say  what  he  did  in  regard  to  the  other  House;  he  had  no  right  to  say, 
under  the  objections  made  here  and  under  the  arrangements  made  with 
counsel  and  under  the  rules  of  evidence,  that  nothing  in  all  these  trans- 
actions appeared  against  General  Belknap.  We  are  not  here  to  urge 
that  anything  did  appear  against  him ;  but  I  only  say  that  the  counsel 
had  no  right  to  take  the  position  he  did,  because  we  should  have  had 
no  right  to  bring  in  the  evidence  if  it  existed ;  and  the  leading  counsel 
on  the  other  side  well  knows  that  on  appearing  before  the  senatorial 
committee  it  was  announced  by  the  managers  that  they  would  not  go 
beyond  the  articles.  Therefore  a  large  number  of  the  witnesses  of  the 
defendant,  numbering  in  the  first  place  one  hundred  and  ninety-seven, 
were  stricken  from  the  list. 

It  appears  in  the  evidence  before  the  Senate  that  Mr.  Marsh  at  one 
time  was  approached  on  the  subject  of  going  before  the  committee  and 
saying  that  this  was  Mrs.  Belknap's  money.  The  defendant's  counsel 
who  last  addressed  you,  (and  to  this  I  call  the  attention  of  the  Senate,) 
said  that  he  had  been  positively  inhibited  by  his  client  from  bringing 
forward  the  defense  or  offering  evidence  that  this  property  was  the 
property  of  his  wife,  or  that  he  believed  it  was  the  property  of  his  wife. 
But  he  said,  notwithstandini^  he  had  been  forbidden  to  bring  forward 
such  evidence,  he  nevertheless  would  look  into  the  case,  and  unless  his 
client  pulled  him  down,  as  he  elegantly  expressed  it,  <<  by  the  coat-tails," 
he  would  go  on  and  show  the  Senate  from  the  evidence  that  this  prop- 
erty was  the  property  of  Mrs.  Belknap ;  at  least,  that  General  Belknap 
believed  it  was  the  property  of  Mrs.  Belknap. 

Senators  will  observe,  in  regard  to  the  sincerity  of  this  defense,  that 
although  General  Belknap  rose  from  his  seat  several  times  and  ap- 
proached the  counsel,  it  was  not  for  the  purpose  of  pulling  him  down. 
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bat  it  was  for  the  purpose  of  handiDg  bim  fragments  of  evidence  which 
he  thought  would  sustain  this  strange  plea.  I  tell  you,  Senators,  that 
this  is  an  attempt  at  imposition,  so  it  seems  to  me,  that  has  been  seldom 
attempted  in  a  court  of  justice.  Counsel  stands  up  before  you  and  would 
have  you  believe  that  here  is  an  absolute  defense.  The  counsel  says 
that  this  property  General  Belknap  thought  was  the  property  of  his 
wife ;  that  his  hands  are  entirely  clean  and  he  entirely  innocent.  But 
he  tells  you  that,  for  some  unknown  and  unaoeountable  reason,  his  client 
will  not  permit  him  to  bring  forward  the  evidence ;  and  yet  right  in  this 
very  tribunal,  his  client  hearing  every  word  he  says,  the  counsel  stands 
up  and  tries  to  convince  the  Senate  of  the  United  States  sitting  as  a 
court  of  impeachment  that  such  was  the  fact.  Was  there  ever  such 
hollow  nonsense  and  such  miserable  hypocrisy  t  Ay,  if  Oeneral  Bel- 
knap had  told  him  that  he  had  evidence  that  it  was  his  wife's  property, 
or  he  bad  evidence  to  show  that  he  believed  it  was  his  wife's  property, 
and  then  bad  absolutely  forbidden  him  to  use  it— had  the  counsel  at- 
tempted to  show  what  was  so  forbidden,  the  defendant  would  have 
hurled  him  from  the  case  and  said,  ^^  Sir,  I  have  forbidden  all  this."  So 
far  from  it,  he  actually  aids  him,  as  we  have  seen,  in  collating  the  testi- 
Inony  supposed  to  bear  on  that  point. 

But,  Senators,  we  assume  that  if  any  such  defense  existed,  it  would 
have  been  brought  forward.  Have  you  any  doubt  that  it  would  have 
been  brought  forward  f  If  the  defense  existed  showing  the  entire  inno- 
cence of  Oeneral  Belknap,  is  there  any  question,  I  repeat,  that  it  would 
have  been  brought  forward ;  and  if  such  a  defense  existed,  might  it  not 
have  been  brought  forward  f  Where  is  Dr.  Tomlinson  and  the  other 
witnesses  who  claimed  to  know  something  about  it,  for  I  believe  it 
is  disclosed  in  some  of  the  evidence  that  Dr.  Tomlinson  wanted  Mr. 
Marsh  to  make  such  a  statement  before  the  congressional  committee  f 
Where  were  Mr.  Belknap  and  his  wifef  Why  were  they  not  offered  as 
witnesses?  Did  the  counsel  know  that  we  should  have  objected  to 
them  f  If  we  had  objected  to  them  as  witnesses,  did  the  counsel  know 
that  this  Senate,  in  a  quasi  civil  prosecution,  would  not  have  admitted 
their  testimony  f  I  can  say,  for  one  of  the  managers,  that  had  the  testi- 
mony been  offered  I  would  have  hesitated  long  before  attempting  to 
exclude  it.  When  it  is  now  so  universal  in  the  States  to  receive  the 
evidence  of  the  parties,  and  in  the  United  States  courts  in  all  civil 
actions,  a  serious  question  would  have  been  presented.  In  so  far  as  this 
is  a  civil  action,  or  if,  on  account  of  the  pleadings  or  otherwise,  this  could 
be  treated  as  a  quasi  civil  action,  then,  I  repeat,  a  very  serious  question 
would  have  been  presented  whether  General  Belknap  and  his  wife  were 
not  both  competent  witnesses.  But  it  is  a  significant  fact  l^at  they  did 
not  make  the  least  attempt  to  introduce  them.  They  did  not  make  the 
least  attempt  to  introduce  any  evidence  to  show  that  this  money  be- 
longed to  the  wife,  or  that  General  Belknap  supposed  it  belonged  to 
his  wife.  On  this  subject  they  were  entirely  silent ;  and  from  this  I 
infer  that  no  such  evidence  existed ;  that  it  is  a  mere  pretense,  a  mere 
assumption,  something  that  mast  be  dropped  utterly  and  entirely  from 

the  case. 

But,  Senators,  there  is  another  circumstance  to  which  I  wish  to  call 
your  attention,  and  that  is,  the  resignation  of  General  Belknap.  Why 
did  General  Belknap  resign  f  Is  there  more  than  one  answer  to  this 
question  f  Why  did  he  resign  !  If  Oeneral  Belknap  had  been  grounded 
m  truth  and  innocence,  why  did  he  go  down  like  the  oak  before  the 
whirlwind  f  It  has  been  suggested  that  it  was  to  save  the  feelings  of 
somebody  else;  it  was  to  save  the  reputation  of  his  wife ;  it  was  to  keep 
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shame  from  his  children.  Did  not  General  Belknap  know,  that  strong, 
stalwart  man,  just  as  well  as  any  Senator  knows,  that  in  law  and  iD  fact 
the  man  is  the  head  of  the  honsehold ;  that  if  he  could  have  held  np  his 
head  in  that  tempest  and  said,  <^  I  am  innocent,"  it  woold  have  made  no 
difference  in  the  public  judgment  to  any  &;reat  extent  whether  his  wife 
had  been  dealing  in  this  tradershipor  not  f  Did  he  not  know  that  if  he 
were  an  innocent  man  he  conld  still  be  Secretary  of  War ;  that  no  one 
wonld  undertake  to  turn  him  out  for  the  &nlt  of  his  wife  f  Did  he  not 
know  tliat  as  long  as  he,  the  head  of  that  honsehold,  stood  up  and  could 
say,  ^^  I  am  innocent,"  he  was  the  oak  to  which  the  childrett  and  wife 
could  have  dung  as  tendrils,  and  clung  forever  f  Did  he  net  know  that  t 
Therefore,  what  a  mockery  it  is,  what  worse  than  moekery,  to  come  here 
and  say  that  he  damned  himself  to  eternal  inftimy  and  brought  eternal 
disgrace  upon  his  family  l^  this  resignation,  which  the  common  sense 
and  common  judgment  of  mankind— as  he  well  knew  would  be  the 
<?ase — ^took  as  a  confession  of  guilt,  just  as  much  as  they  would  if  a 
horse  had  been  stolen  and  the  man  on  the  horm  was  riding  away  as 
tiercely  as  he  could  f  No,  Senators,  this  is  a  fhr-fetched  suggestioa 
which  is  made  on  the  other  side.  I  have  seen  General  Belknap  here  in 
court :  I  have  watched  his  countenance ;  I  have  seen  his  manly  form ;  1 
have  heard  Uiat  he  has  been  in  the  Army  as  a  soldier ;  and  I  do  not  see 
any  Senator  before  me  who  would  sooner  than  he,  if  the  truth  woaM 
warrant  it,  say,  <^  I  am  innocent ;  I  will  stand  up ;  and  if  my  wife  has 
been  at  fault  in  dealing  with  this  post-tradership,  the  world  will  forgive 
her ;"  and  this  is  true.  When  this  evidence  was  presented  to  him  did  he 
say,  ^^  I  am  innocent  of  this  charge  f "  Ko ;  he  fled  before  it  and  resigned, 
knowing  at  that  time,  knowing  at  that  supreme  moment  of  his  lifld,  that 
the  whole  nniverse  would  say  he  was  guilty,  and  that  history  would  say 
that  he  resigned  because  he  was  guilty ;  and  he  comes  into  this  august 
tribunal  and  would  impose  on  these  Senators  the  idea  that  he  has  got 
evidence  that  he  will  not  bring  forward ;  and  yet  he  let  hie  counsel  ^k 
here  by  the  hour  forcing,  or  attempting  to  force,  on  the  minds  of  Sena- 
tors the  suggeetioB  that  the  defendant  is  entirely  innocent ;  Aal  he 
buried  himself  out  of  sight  and  resigned  his  high  office  simply  out  of 
regard  to  his  wifej  or  some  other  feeling  for  her,  when  by  that  very  act 
he  knew  he  was  sinking  himself  and  his  wife  and  his  children  into  the 
deepest  infamy  of  history. 

There  is  another  thing  to  which  I  desire  to  eall  the  attentioa  of  the 
Senate,  and  I  shall  not  trespass  on  your  attention  nrach  kmger.  Tbe 
defendant  puts  in  what  is  known  as  a  special  plea,  all  of  whi^  I  need 
not  read  to  you.  He  says  he  resigned  because  of  a  contnict  with  Hen. 
Hiester  Olymer.    The  plea  states : 

Hod.  Hiester  Clymer,  chairman  of  said  committee,  then  declared  to  said  Belkiiap  that  i>e, 
Kaid  Cljmer,  should  move  in  the  said  House  of  Representatives,  upon  the  statement  of  said 
Marsh,  for  the  impeachment  of  him,  said  Belknap,  unless  tbe  said  Belknap  abouM  resign 
his  position  as  Secretary  of  War  before  noon  of  the  next  day,  to  wit,  March  2,  1S76 ;  and 
said  Beikni^,  regarding  this  statement  of  said  Clymer,  chairman  aa  aforesaidi,  as  an  mti* 
niation  that  he,  said  Belknap,  could,  by  thus  resigning,  avoid  the  a£&iction  inseparebls 
fVom  a  protracted  trial  in  a  forum  which  would  attract  the  greatest  degree  of  public  att^- 
tion,  and  the  humiliation  of  availing  himself  of  the  defense  disclosed  in  said  stateoieot  it- 
self, which  would  cast  blame  upon  said  other  ptrsoidi,  he  yielded  to  the  anggestlon  aiade  by 
said  Cljmer,  chairman  as  aforesaid,  believing  that  the  same  was  made  in  ^ad  fitith  bj  the 
said  Cljmer,  chairman  as  aforesaid,  and  that  he,  said  Belknap,  would,  bjr  resigning  his  po- 
sition as  Secretary  of  War,  secure  the  speedy  dismissal  of  said  statement  from  the  puoHe 
mind,  which  said  statement,  though  it  invdved  no  criminality  on  fats  part,  was  deeply  patai- 
ful  to  his  fiseliiigs,  and  did  resign  his  saki  position  as  Secretaiy  of  War,  as  hereiiibelMv 
stated. 

Senators,  in  regard  to  this  plea,  with  no  attempt  by  the  defendant  t^ 


TRIAL   OP   WILLIAM   W.    BELKNAP.  1041 

sastain  it,  in  the  first  place  we  say  that  General  Belknap  sat  by  and 
heard  this  very  defense  without  evidence  urffed  upon  your  attention, 
thereby  contradicting  the  plausible  pretense  that  he  had  forbidden  its 
introduction.  Large  enough  to  have  carried  his  counsel  out  by  the 
ears,  he  hears  this  very  defense  or  a  part  of  it  urged  on  the  attention  of 
the  Senate,  although  he  alleges  he  had  forbidden  it.  Again,  Hies- 
ter  Glymer,  a  gentleman  of  the  highest  character  and  the  highest  integ- 
rity, has  been  on  the  stand,  a  gentleman  the  peer  of  any  of  us  in  all 
that  constitutes  manhood.  Why  did  not  these  three  learned  counsel  or 
one  of  them  happen  to  think  that  Mr.  Glymer  wa§  on  the  stand,  a  man 
of  conscience  and  a  man  of  honor,  and  by  whom  the  defendant  could 
have  proved  the  defense  that  he  resigned  pursuant  to  a  contract  that  he 
should  not  be  impeached,  if  such  contract  wa^  made  f 

Mr.  Blaib.  Allow  me  to  interrupt  you  and  I  will  state  why  we  did 
not. 

Mr.  Manager  Lobd.  Well,  sir. 

Mr*  Blaib.  Because  we  did  not  think  that  was  material  to  the  de- 
fense.   It  was  in  special  answer  to  your  replication  to  our  plea. 

Mr.  Manager  Lobd.  Not  material  to  the  defense,  does  the  counsel  say, 
to  show  some  reason  for  this  strange  resignation  ?  I  have  already  con- 
sidered one  pretense  which  has  been  paraded  here,  that  he  resigned  on 
account  of  his  wife,  thereby  sacrificing  himself,  and  her  too,  and  all  his 
children.  Now  if  it  were  true  that  the  counsel  [Judge  BlairJ  who  was 
connected  with  the  case  before  the  committee  dared  not  to  call  on 
Hiester  Glymer  to  testify  to  such  a  contract,  then  it  is  true  that  no  con- 
tract was  made  that  the  defendant  should  not  be  prosecuted  in  case  he 
would  resign.  I  aver  that  would  be  a  motive  for  resignation,  although  an 
inadequate  motive,  yet  it  would  be  some  motive  for  resignation.  Dare 
the  learned  counsel  stand  here  for  a  moment  to  say  that  if  he  believed 
he  could  prove  to  this  tribunal  that  the  defendant  was  induced  to  resign 
because  of  the  contract,  he  would  not  hsfve  proved  it  t  Would  it  not 
have  gone  so  far  as  to  show  that  the  defendant  had  some  motive,  al- 
though as  just  said  an  inadequate  motive,  to  resign  ?  Would  he  have 
left  the  resignation  entirely  foundationless  and  without  reason  except 
on  the  theory  of  guilt  ? 

Mr.  Blaib.  Will  the  gentleman  allow  me  to  interrupt  him  T 

Mr.  Manager  Lobd.  Yes,  sir. 

Mr.  Blaib.  As  the  gentleman  reads  the  plea,  the  matter  of  the  con- 
tract is  an  inference  from  certain  facts  which  were  stated,  and  there  was 
never  any  doubt  about  those  facts 

Mr.  Manager  Lobd.  I  do  not  want  the  gentleman  to  testify.  Although 
he  is  a  distinguished  man,  if  he  is  going  to  testify  let  him  testify  under 
oath.  I  do  not  allow  him  to  stand  here  and  testify  about  facts.  I  sim- 
ply affirm  'that  if  that  plea  were  true,  if  Mr.  Glymer  agreed  with  Mr. 
Belknap  that  he  would  not  impeach  him  in  case  he  should  resign,  that 
being  a  kind  of  motive  in  that  direction  if  it  were  true,  there  is  not  one 
of  these  distinguished  counsel  but  would  have  proved  it,  and  one  of 
them  would  have  occupied  the  attention  of  this  Senate  at  least  an  hour 
in  showing  that  it  was  a  sufficient  reason ;  and  I  say  I  am  happy  for 
General  Belknap's  credit  to  find  that  this  plea  was  not  sworn  to. 

Mr.  Blair  rose. 

Mr.  Manager  Lobd.  I  cannot  yield  any  further. 

Mr.  Blaib.  I  wish  to  ask  the  gentleman  simply  whether  he  will  say 

to  the  Senate 

Mr.  Manager  Lobd.  The  counsel  may  ask  a  question  5  I  object  only  to 

Lis  testifying. 
G6  B 
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Mr.  Blaib.  Yoa  asked  me  a  question. 

Mr.  Manager  Lord.  No^  yoa  were  to  ask  me  a  question. 

Mr.  Blais.  You  asked  if  the  Senate  would  not  l^ve  had  debate  here 
for  an  hour. 

Mr.  Manager  Lord.  I  do  not  care  about  an  argument ;  I  do  not  yield 
for  that. 

Mr.  Blair.  I  ask  the  gentleman  whether  he  would  have  considered 
that  a  valid  defense  f 

Mr.  Managei^LoRD.  I  will  answer  the  gentleman,  jpro  tanto  it  was  a  de- 
fense on  the  question  of  motive.  There  the  def(^dant  stood  resigningy 
going  down  before  this  tempest  without  any  possible  reason  assigndl 
therefor,  excepting  in  the  imagination  of  counsel,  excepting  assumed 
facts  which,  he  says.  General  Belknap  told  him  to  withhold ;  and  I  say 
that  in  the  face  of  this  resignation,  in  the  face  of  the  impression  which 
it  made  upon  mankind  and  will  make  upon  history,  if  it  were  true  that 
he  resigned  because  of  a  contract  with  Mr.  Glymer.  cnairmau  of  the  Com- 
mittee on  War  Expenditures,  the  counsel  should  have  proved  the  fact 
for  what  it  is  worth ;  and  I  say  again,  if  it  were  true  he  would  have 
proved  it. 

Now,  Senators,  allow  me  for  a  few  moments  to  call  your  attention  to 
what  the  learned  counsel,  Mr.  Black,  said  in  regard  to  gifts.  I  am  not 
going  over  the  ground  which  he  went  over  so  eloquently }  but  I  want  to 
say  that  every  gift  to  which  he  referred  was  received  m  the  sunlight. 
When  Daniel  Webster  received  gifts  fh>m  Massachusetts  to  sustain  him 
in  his  senatorial  life,  it  was  published  in  the  papers  immediately.  When 
General  Grant  received  gifts  from  his  friends  it  was  published  the  world 
over  immediately.  There  was  nothing  in  their  minds  frt)m  their  stand- 
ing point  to  conceal  from  the  light  of  the  sun.  But  when  General  Bel- 
kimp  received  these  remarkable  gifts,  they  were  concealed  from  year  to 
year,  from  month  to  month,  and  when  by  some  unfortunate  family  diffi- 
culty or  otherwise  the  fact  ^fas  revealed,  then  he>  goes  down  into  the 
darkness  and  does  not  attempt  to  hold  up  his  head  in  the  light ;  and 
here  is  the  essential  difiference  between  guilt  and  innocence ;  the  differ- 
ence between  heaven  and  hell ;  the  difference  between  light  and  dark- 
ness; the  difference  between  parallel  lines  which  can  never  meet;  be- 
tween the  gfft%  to  which  the  counsel  referred  and  the  gifts  which  (Gen- 
eral Belknap  received  under  the  principles  of  ^*  addition,  division,  and 
silence." 

But  I  am  happy  to  say  that  there  is  a  distinguished  member  of  this 
body  who  when  he  found  that  his  friends  had  raised  him  a  fund  to  give 
him  a  home  here  in  Washington  which  he  needed,  for  he  had  teeo 
elected  to  this  high  place  without  the  means  to  sustain  tiie  position 
which  his  friends  thought  that  he  deserved — I  say  when  he  found 
that  a  quarter  of  a  hundred  thousand  dollars,  more  or  lesa,  had  been 
raised  by  his  fHends  and  would  have  been  revealed  in  the  sunlight  at 
once,  he  said  to  them,  '<  No ;  I  cannot  consent  to  take  the  gift."  I  am 
bappy^  to  believe  that  there  are  many  members  of  this  Senate  who  would 
not  receive  a  gift  under  any  circumstances  while  holding  a  legislative 
office.  1  am  not  judging  men  of  different  temperaments ;  I  am  not  judg- 
ing men  for  differences  of  opinion.  I  do  not  doubt  the  sincerity  and 
'  good  faith  of  the  President  of  the  United  States  in  receiving  every  pres- 
ent that  he  ever  received ;  but  1  do  say  that  there  are  many  Senators 
before  me,  many  members  of  this  honorable  body  that  could  not  be  in- 
duced while  holding  the  position  of  Senator  to  receive  a  gift  from  any- 
body of  such  a  character  as  would  violate  the  injunction  of  the  great 
apostle  to  "  avoid  the  appearance  of  evil." 
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Senators,  the  connsel,  Mr.  Black,  was  eminently  right  in  the  conncils 
of  Pennsylvania  when  in  its  constitational  convention  he  introduced  a 
conatitational  provision'that  no  man  in  office  should  receive  a  gift ;  and 
the  tact  that  the  provision  did  not  pass  the  convention  only  shows  that 
Penn^lvania  is  not  or  was  not  then  quite  abreast  with  the  develop- 
ments of  the  age. 

Senators,  I  am  one  of  those  who  believe  in  progress.  I  believe  that 
this  a^  is  the  best  a|^  which  the  sun  has  ever  shone  upon  ;  I  believe 
there  is  more  of  religion,  more  of  humanity,  more  of  love,  more  of  char- 
ity in  this  age  than  in  any  age  that  has  pteoeded  it  Look  at  the  insane 
asylums,  the  asylums  for  idiots,  the  asylums  for  the  deaf  and  dumb  and 
for  the  blind ;  see  all  these  persons  elevated  almost  to  supreme  happi- 
ness. Many  of  them  but  a  few  years  ago  were  wandering  around  in  the 
streets  and  woods  oMects  of  terror  and  dislike,  treated  almost  as  though 
they  were  brutes.  I  thank  Gk)d  for  these  and  all  other  evidences  of 
humanity  and  civilization,  and  for  all  this  great  progress.  I  hope  there 
will  be  no  backward  step.  Oto  back  to  the  Boman  Empire,  and  the  em- 
peror who  went  forth  like  a  highway  robber  and  seized  on  other  empires 
was  crowned  with  laurels  and  rode  beneath  triumphal  arches.  The 
farmergeoeral  who  unlawfully  laid  by  his  millions  and  bought  his  beau- 
tiful villas  was  the  next  hero.  Now  that  emperor  would  be  confronted 
by  the  combined  power  of  the  civilized  world,  and  that  farmer-general, 
if  not  imprisoned,  would  be  fleeing  in  foreign  lands. 

Two  hundred  years  or  more  ago  <^  gifts  that  might  cover  essential 
bribery  "  were  not  unusual.  Lord  Bacon,  ^^  the  greatest,  wisest,''  I  will 
not  say  ^^  meanest  of  mankind,"  took  gifts,  having  no  idea  that  his  judg- 
ment was  influenced ;  but  an  angry  king  and  prime  minister  quickened 
his  conscience,  and  he  contessed  that  taking  the  gifts  was  bribery. 

Under  the  benign  influences  of  our  holy  religiop,  enjoining  <*  the  gold- 
en rule,"  do  not  virtue  and  intelligence  grow  with  liberty  f  Give  to  a 
man  his  portion  of  the  sovereign  power  and  it  elevates  him,  give  to  him 
the  practical  exercise  of  his  rights  and  it  educates  him. 

There  is  now  a  higher  and  healthier  sentiment  than  m  any  former  age- 
Men  are  held  to  official  re^Musibilities  now,  thank  God,  that  they  never 
were  bcibre.  The  time  has  been  in  the  recollection  of  many  of  you 
when  a  person  thought  he  had  the  right  to  use  his  official  position  for 
his  own  advantage :  but  that  time  has  gone  by,  and  a  good  deal  of  what 
we  see  and  hear  which  leads  a  great  many  so  mournfully  to  say  that  the 
age  is  going  backward  and  we  are  receding  to  barbarism,  very  much 
which  occasions  the  apparent  increase  of  wrong,  arises  from  the  higher 
demands  of  a  greater  civilization,  from  the  higher  plane  of  an  enlight- 
ened people.    Let  not  this  Senate  turn  the  wheels  backward. 

The  Pbesident  pro  tempore.  The  argument  in  the  case  is  now  con- 
cluded. 

Mr.  Edmunds.  I  move  that  the  court  adjourn. 

Mr.  OoNKLiNG.  That  brings  us  here  to-morrow  at  twelve  o'clock. 

The  Pbbsidbnt  »ro  tempore.  To-morrow  at  twelve  o'clock. 

Mr.  CowKLiNa.  1  think  we  had  better  adjourn. 

The  motion  was  agreed  to ;  and  (at  three  o'clock  and  fifty  minutes  p. 
m.)  the  Senate  sitting  for  the  trial  adjourned. 


J  Fbiday,  July  28, 1876. 

Mr.  Edmunds.  I  offer  the  following  order  at  this  time,  because  it  re- 
lates to  the  lapse  in  the  impeachment  business : 

Ordered    Pnrsaftnt  to  Rale  25  for  impeachmeots,  that  the  Senate  will  resume  the  con- 
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The  Segbetaby.  Mr.  Johnston. 

Ko  response. 

Mr.  WiTHEBS.  I  wish  to  state  at  the  request  of  my  colleagae  [Ur. 
Johnston]  that  he  is  detained  from  bis  seat  in  the  Senate  by  sickness. 

The  Seobetabt.  Mr.  Jones,  of  Florida. 

Mr.  Jones,  of  Florida,  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Jones,  bow  say  yoa!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  bi^  crimes 
and  misdemeanors  as  charged  in  this  article? 

Mr.  Jones,  of  Florida.  Entertaining  the  conviction,  Mr.  Presid^t, 
that  the  Senate  has  no  jurisdiction  in  this  case  because  the  respondent 
at  the  time  of  his  impeachment  was  not  a  civil  ofi^oet  of  the  United 
States  but  a  citizen  of  the  State  of  Iowa,  and  being  unable  to  assent  to 
the  doctrine  that  a  majority  of  this  body  has  the  right  to  bind  the  con- 
sciences of  the  minority  touching  the  power  of  the  Senate  in  cases  of 
impeachment,  I  respectfully  decline  to  vote  unless  compelled  to  do  so 
by  the  Senate. 

The  Pbesident  pro  temporey  (to  the  Secretary.)  Call  the  next. 

The  Secbetaby.  Mr.  Jones,  of  Nevada. 

Mr.  Jones,  of  Nevada,  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Jones,  how  say  yon  t  Is  the 
repondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes  and 
misdemeanors  as  charged  in  this  article f 

Mr.  Jones,  of  Kevc^a.  Not  guilty.  In  voting  thus  I  do  not  vote  on 
the  facts  or  on  the  question  of  guilt  or  innocenoe  in  fact,  but  I  vote  not 
guilty  on  the  ground  that  in  this  country  private  citizens  are  not  im- 
peachable ;  civil  officers,  and  they  alone,  are  the  subjects  (^  impeach- 
ment. William  W.  Belknap  was  not  when  impeached. by  the  Hoase  of 
Representatives,  and  is  not  now,  a  civil  officer  of  the  United  States,  bat 
a  private  citizen,  and,  like  other  citizens  accused  of  crime,  triable  before 
the  judicial  tribunals  of  the  country  where  he  has  been  indicted  and 
now  awaits.his  trial. 

The  Seobetabt.  Mr.  Kelly. 

Mr.  Kelly  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Kelly,  how  say  yoa?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article t 

Mr.  Kellt.  Guilty. 

The  Seobetabt.  Mr.  Kernan. 

Mr.  Ejbbnan  rose. 

The  Pbesident  in^o  tempore.  Mr.  Senator  Kernan,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  E^BNAN.  Guilty. 

The  Secbetaby.  Mr.  Key. 

Mr.  Key  rose. 

The  Pbesident  |?ro  tempore.  Mr.  Senator  Key,  how  say  you!  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes  and 
misdemeauors,  as  charged  in  this  artidef 

Mr.  Key.  Guilty. 

The  Seobetaby.  Mr.  Logan. 

Mr.  LoaAN  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Logan,  how  say  yoa  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article? 

Mr.  Logan.  Mr.  President,  section  4  of  article  2  of  the  Constitation 
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provides  that  "  the  President,  Vice-President  and  all  civil  officers  of  the 
United  States  shall  be  removed  ftom  office  on  impeachment  for,  and  con- 
viction of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors.'' 
Inasmnch  as  William  W.  Belknap  was  not  a  **"civil  officer  of  the  United 
States  "  at  the  time  he  was  impeached  by  the  Hoose  of  Bepresentatives, 
the  Senate  sitting  as  a  court  of  impeachment  has  no  legal  authority  to 
try  him  for  the  offenses  charged.  The  Constitution,  in  my  judgment, 
contemplates  the  impeachment  of  persons  in  office  as  a  mode  of  removal 
from  office  of  persons  who  commit  impeachable  oifenses  and  are  not  dis- 
missed or  put  out  of  office  by  some  other  mode.  I  believe  that  disquali- 
fication can  only  be  added  to  the  judgment  of  removal  of  the  officer  Ax>m 
office.  The  judgment  of  the  Senate  under  the  Constitution  in  cases  of 
impeachment  must  be  removal  from  office,  and  inasmuch  as  a  person 
not  holding  an  office  cannot  be  removed  from  office,  therefore  for  want 
of  any  constitutional  authority  the  Senate  of  the  United  States  cannot 
try  a  citizen  of  the  United  States  on  articles  of  impeachment  for  high 
crimes  and  misdemeanors,  he  not  holding  a  civil  office  at  the  time  of  the 
impeachment.  Believing  that  I  am  not  required  to  pronounce  on  the 
facts  as  a  judge  without  jurisdiction  to  try  the  case,  I  vote  "  not  guilty.^ 

The  Secebtaby.  Mr.  McCreery. 

Mr.  MgObbbbt  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  McCreery,  how  say  you ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  McCbbeby.  Guilty. 

The  Seobbtaby.    Mr.  McDonald. 

Mr.  McDonald  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  McDonald,  how  say  you  ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  McDonald.  Guilty. 

The  Seobbtaby.  Mr.  McMillan. 

Mr.  McMillan  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  McMillan,  how  say  you  f  Is 
the  respondent,  Wuliam  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  McMillan.  Not  guilty,  for  want  of  jurisdiction. 

The  Seobbtaby.  Mr.  Maxey. 

No  response. 

The  Seobbtaby.  Mr.  Merrimon. 

Mr.  Mebbimon  rose. 

The  Pbesident  |>ro  tempore.  Mr.  Senator  Merrimon,  how  say  you? 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article f 

Mr.  Mebbimon.  Guilty. 

The  Seobbtaby.  Mr.  Mitchell. 

Mr.  Mitchell  rose. 

The  Pbesident  jwo  tempore.  Mr.  Senator  Mitchell,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Mitchell.  Guilty. 

The  Seobbtaby.  Mr.  Morrill. 

Mr.  MoBBiLL  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Morrill,  how  say  you  1  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

67  B 
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Mr,  MOBBILL.  Gttilty. 

The  Segbetart.  Mr.  Morton. 

Ko  response. 

Mr.  Bhebman.  I  regret  to  say  that  the  Senator  from  Indiana  [Mr. 
Morton]  fell  in  his  committee-room  not  long  since  and  is  now  soffehng 
severe  pain,  or  he  wonld  be  present  to  vote.  He  has  requested  me  to 
make  this  annoancement  to  the  Senate,  hoping  that  he  will  be  pre^nt 
before  the  close  of  the  vote. 

The  Pbssidbnt  jM^o  tempore^  (to  the  Secretary.)  Call  the  next 

The  Segbetabt.  Mr.  Norwood. 

Mr.  NoBWOOB  rose. 

The  Pbesibbnt  pro  tempore.  Mn  Senator  Norwood,  how  say  you!   Is 
the  respondent,  William  W.  Bdknap,  gnilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 
•  Mr.  KoBWOOD.  Gnilty. 

The  Seobbtabt.  Mr.  Oglesby. 

Mr.  Oglbsbt  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Oglesby,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  gnilty  or  not  gnilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Oglesbt.  The  qnestion  of  jurisdiction  in  this  case  raised  by  the 
pleadings  having  been  settled  by  the  Senate,  though  adversely  to  my 
understanding  of  the  (Constitution,  nothing  is  left  but  to  pass  npoo  the 
proofs  under  each  article.  As  I  do  not  entertain  a  reasonable  doubt  of 
guilt  under  this  article,  my  vote  is  "guilty.^ 

The  Segbetabt.  Mr.  Paddock. 

Mr.  Paddogk  rose. 

The  Pbesidekt  pro  tempore.  Mr.  Senator  Paddock,  how  say  you?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Paddogk.  Having  once  voted  against  jurisdiction  in  this  case  I 
cannot  now  vote  for  the  conviction  of  the  respondent,  who,  in  my  opin- 
ion, is  not  amenable  to  this  court.  Absence  of  authority  to  hold  the 
accused  when  impeached,  he  being  then  as  now  a  private  citizen  and  in 
no  sense  a  civil  officer  of  the  United  States,  continues  throughout  until 
final  judgment,  and  I  vote  now  as  then,  for  want  of  jurisdiction,  ^'not 
guilty.'^ 

The  Segbetabt.  Mr.  Patterson. 

Mr.  Pattebson  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Patterson,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article? 

Mr.  Pattebson.  On  the  jurisdictional  inquiry  I  have  no  great  diffi- 
culty. But  because,  as  I  understand  it,  a  conviction  is  asked  under 
this  article  for  bribery  as  defined  by  the  statute,  as  by  that  statute  the 
accused  must  have  received,  asked,  or  accepted  the  money  or  other  thing 
with  intent  to  have  his  decision  or  action  on  some  question^  mattery  eause^  or 
proceeding  influenced  thereby ^  and  as  the  testimony  so  far  from  satis^ing 
me  of  this  cardinal  fact,  this  intent^  this  influence^  the  very  pivot  or  hinge 
upon  which  the  whole  offense  of  bribery  turns,  beyond  a  reasonable  doubi^ 
is  quite  wanting  in  everything  like  directness  and  force  or  any  approach 
to  conclusiveness,  (and  I  am  not  called  upon  to  go  beyond  this,)  I  feel 
bound  to  vote  "wo(  guilty.^ 

The  Segbetabt.  Mr.  Randolph. 

Mr.  Bandolph  rose. 

The  Pbesident |>ro  tempore.  Mr.  Senator  Randolph,  how  say  you!  Is 
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-the  respondeht,  William  W.  Belknap,  guilty  or  Dot  guilty  of  high  crimes 
aud  miBdemeanors  as  charged  in  this  articlef 

Mr.  Bandolph.  Guilty. 

The  Sbcretabt.  Mr.  Kansom. 

Mr.  Kansoh  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Ransom,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  T 

Mr.  Ransom.  Guilty. 

The  Seobbtaby.  Mr.  Robertson. 

Mr.  ROBBBTSON  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Robertson,  how  say  you  f 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  Robbbtson.  GnUty. 

The  Sbobbtaby.  Mr.  Sargent. 

Mr.  Sabqbnt  rose. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Sargent,  how  say  you  f 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  Saboent.  Guilty. 

The  Sbobbtaby.  Mr.  Saulsbury. 

Mr.  Saulsbuby  rose. 

The  Pbbsidbnt  |>ro  ten^Mre.  Mr.  Senator  Saulsbury,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Saulsbuby.  Guilty. 

The  Sbobbtaby.  Mr.  Sharon. 

No  response. 

The  Sbobbtaby.  Mr.  Sherman. 

Mr.  Shbbman  rose. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Sherman,  how  say  vout  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  T 

Mr.  Shbbman.  Guilty. 

The  Sbobbtaby.  Mr.  Spencer. 

Mr.  Spenobb  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Spencer,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Spbnobb.  Believing  that  the  Senate  has  no  jurisdiction  and 
that  the  entire  proceedings  are  void,  I  vote  ^'not  guilty"  on  that 
ground. 

The  Sbobbtaby.  Mr.  Stevenson. 

Mr.  Stevenson  rose. 

The  Pbbsidbnt  j^ro  tempore.  Mr.  Senator  Stevenson,  how  say  youf 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Stbybnson.  Guilty. 

The  Sbobbtaby.  Mr.  Thurman. 

Mr.  Thubman  rose. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Thurman,  how  say  you  t  Is 
^he  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
^nd  misdemeanors  as  charged  in  this  article  f 
Mr.  Thubman.  Guilty. 
The  SBCK®'^^^^'  Mr.  Wadleigh. 
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Mr.  Wadleigh  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Wadleigh,  how  say  you ! 
Is  the  respondent,  WUliam  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  Wadleigh.  Guilty. 

The  Secbetaey.  Mr.  Wallace. 

Mr.  Wallace  rose. 

The  Pbesidei^t  pro  tempore.  Mr.  Senator  Wallace,  how  say  yon!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Wallace.  Guilty. 

The  Secbetaey.  Mr.  West. 

Mr.  West  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  West.,  how  say  you !  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes  and 
misdemeanors  as  charged  in  this  article  f 

Mr.  West.  Believing  that  the  Senate  has  jurisdiction  of  the  trial  of 
impeachments  only  in  the  case  of  a  cItU  officer,  and  not  of  a  private 
citizen,  1  vote  "  not  guilty  "  on  that  ground. 

The  Secbetaby.  Mr.  Whyte. 

Mr.  Whyte  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Whyte,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Whyte.  Guilty. 

The  Secbetaby.  Mr.  Windom. 

Mr.  Windom  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Windom,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Windom.  For  lack  of  jurisdiction,  and  without  expressing  anj 
opinion  upon  the  evidence,  1  answer  **  not  guilty.'' 

The  Secbetaby.  Mr.  Withers. 

Mr.  WiTHEBS  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Withers,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  WiTHEBS.  Guilty. 

The  Secbetaby.  Mr.  Wright. 

Mr.  Weight  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Wright,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Weight.  Mr.  President,  for  reasons  stated  when  the  jurisdictional 
inquiry  was  before  us,  I  have  no  difficulty  upon  that  point  If  I  had,  I 
should  feel  that  the  resolve  of  the  Senate  had  settled  it  for  me  in  the 
present  attitude  of  this  case,  and  that  it  must  so  remain  until  reversed 
or  set  aside ;  but  because,  as  I  understand  it,  a  conviction  under  this 
article  is  asked  for  bribery  as  defined  by  the  statute,  as  by  that  statute 
the  accused  must  have  received,  asked,  or  accepted  the  money  or  other 
thing  with  intent  to  have  his  decision  or  action  on  some  question,  mat- 
ter, cause,  or  proceeding  influenced  thereby,  and  as  the  testimony  so  for 
from  satisfying  me  of  this  cardinal  fact,  this  intent,  this  influence,  the 
very  pivot  or  hinge  on  which  the  whole  oflbnse  of  bribery  turns— I W 
because  it  does  not  satisfy  me  upon  this  point  beyond  a  reasonable  donbt, 
and  because  it  is  quite  wanting  in  everything  like  directness  and  force 
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or  any  approach  to  conclusiveDes^  (and  I  am  not  callod  to  go  beyond 
this.)  I  feel  bound  to  vote  "  not  guilty.'^  My  groanda  for  this  conclusion 
I  shall  state  more  at  length  in  the  brief  opinion  which  I  shall  file  under 
the  rale. 

Mr.  CoOKBELL.  Mr.  President,  I  desire  to  state  that  my  colleague, 
Mr.  Bogy,  is  detained  at  home  in  consequence  of  the  death  of  bis 
daughter. 

The  President  |wo  f^wipora.  The  Secretary  will  read  the  names  of 
those  voting. 

The  Secretary  read  the  names  of  those  voting  guilty,  and  not  guilty, 
as  follows: 

GuOLTY — ^Messrs.  Bayard,  Booth,  Cameron  of  Pennsylrania,  Codcrell,  Cooper,  Davis, 
Dawes,  Dennui,  EdmondB,  Gordon,  Hamilton,  Harvey,  Hitchcock,  Kellj,  Keman,  Key, 
McCreery,  McDonald,  Merrimon,  Michell,  Morrill,  Norwood,  Ojlesby,  Riuidolph,  Ransom, 
Robertson,  Sargent,  Saulsbnry,  Shenian,  Stevenson,  Thnrman,  Wadleigh,  WiUlace,  Whyte, 
and  Withers— 35.      .  J 

Not  Gun^TY ^Messrs.  Allison,  Anmony,  Boutwell,  Bmce,  Cameron  of  Wisconsin,  Chris- 
tiancry^  Conklinr,  Conover,  Cragin,  Porsey,  Eaton,  Ferry,  Frelinfirbnysen,  Hamlin,  Howe, 
Ingafia,  Jones  of  Nevada,  Logan,  McMillan,  Paddock,  Patterson,  Spencer,  West,  Windom, 
and  Wright— 25. 

Mr.  GoNELiNG.  I  inquire  \yliether  one  additoual  member  of  the  Senate 
was  not  present  and  so  annodnced  f 

The  President  pro  tempore.  He  was,  but  did  not  vote.  On  this  ar- 
ticle 35  Senators  vote  "  guilty''  and  25  Senators  vote  "not  guilty,''  and 
one  has  declined  to  vole.  Two-thirds  of  the  members  present  not  sus- 
taining the  first  article,  the  respondent  is  acquitted  upon  this  article. 
The  Secretary  will  read  the  next  article. 

The  Secretary  read  article  2,  as  follows : 

Article  II. 

That  said  William  W.  Belknap,  while  he  was  in  office  as  Secretary  of  War  of  the  United 
States  of  America,  did,  at  the  citj  of  Washington,  in  the  District  of  Columbia,  on  the  4th 
day  of  Noyember,  1873,  wiUfnlly,  cormptly,  and  nnlawfuUj  take  and  receive  from  one 
Caleb  P.  Marsh  the  snm  of  |1,M0,  in  consideration  that  he  wonld  continue  to  permit  one 
John  S.  Eyana  to  maintain  a  trading  establishment  at  Fort  Sill,  a  military  post  of  the  United 
States,  which  said  establishment  siud  Belknap,  as  Secretary  of  War  as  aforesaid,  was  au- 
thorized by  law  to  pennit  to  be  maintained  at  said  military  post,  and  which  the  said  Eyans 
had  been  before  that  time  appointed  by  said  Belknap  to  maintain :  and  that  said  Belknap, 
as  Secretary  of  War  as  aforesaid,  for  said  consideration,  did  corruptly  permit  the  said  Eyans 
to  continne  to  maintain  the  said  trading  establishment  at  said  military  post.  And  so  the  said 
Belknap  was  thereby  guilty,  while  he  was  Secretary  of  War,  of  a  high  misdemeanor  in  his 
said  aflice. 

The  Pbbsident  pro  tempore.  The  Secretary  will  call  the  roll  of  Senators 
alphabetically. 

The  Secretary.  Mr.  Alcorn. 

No  response* 

The  Sbcbbtaey.  Mr.  Allison. 

Mr.  Allison  rose. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Allison,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ! 

Mr.  Allison.  Mr.  President,  I  answer  "  not  guilty  f  basing  my  vote 
upon  this  article  on  the  same  ground  that  I  stated  in  regard  to  the  first 
article,  namely,  that'  Mr.  Belknap  when  impeached  by  the  House  of 
Bepresentatives  was  a  private  citizen  and  not  aeivil  officer  of  the  United 
States  within  the  meaning  of  the  Oonstitution. 

The  Sbcbetaby.  Mr.  Anthony. 

Mr.  ANTHONY  rose. 

The  Pbbsidbnt  |?ro  tempore.  Mr.  Senator  Anthony,  how  say  you  ?    Is 
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the  respondeDt,  William  W.  Belknap^  gailty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Anthony.  Believing  that  the  respondent  was  not  a  civil  officer  of 
the  United  States,  and  was  not  liable  to  impeachment  when  impeach- 
ment was  voted  by  the  House  of  Jttepresentatives,  I  say  "  not  guilty.^ 

The  Seobetaby.  Mr.  Bamnm. 

"^0  response. 

The  Seobetaby.  Mr.  Bayard. 

Mr.  Bayabd  rose. 

The  Pbesident  j^o  tempore.  Mr.  Senator  Bayard^  how  say  yon  f  Is  the 
respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  a  high  misde- 
meanor as  charged  in  this  article  t 

Mr.  Bayabd.  Guilty. 

The  Seobetaby.  Mr.  Bogy. 

No  response. 

The  Seobetaby.  Mr.  Booth. 

Mr.  Booth  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Booth,  how  say  ;[on!  Is 
the  respondent,  Wifliam  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Booth.  Guilty. 

The  Seobetaby.  Mr.  Boutwell. 

Mr.  Boutwell  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Boutwell,  how  Bay  yoaf 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  gailty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Boutwell.  I  say  '^  not  guilty,"  for  the  reasons  stated  and  in  eon- 
neotion  with  my  vote  upon  the  charges  contained  in  the  first  article. 

The  Secretary.  Mr.  Bruce. 

Mr.  Bbuoe  rose. 

The  Pbesident  ^ro  tempore.  Mr.  Senator  Bruce,  how  say  you!  Is 
the  respoudent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis< 
demeanor  as  charged  in  this  article! 

Mr.  Bbuoe.  For  the  reasons  already  stated  on  the  first  article,  I  an- 
swer **  not  guilty.'' 

The  Seobetaby.  Mr.  Bumside. 

No  response. 

The  Seobetaby.  Mr.  Cameron,  of  Pennsylvania. 

Mr.  Oamebon,  of  Pennsylvania  rose. 

The  Pbesident ^0  tempore.  Mr.  Senator  Cameron,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ! 

Mr.  Camebon,  of  Pennsylvania.    Guilty. 

The  Seobetaby.  Mr.  Cameron,  of  Wisconsin. 

Mr.  Camebon,  of  Wisconsin,  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Cameron,  how  say  you !  .1^ 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article! 

Mr.  Cahebon,  of  Wisconsin.  Not  guilty,  for  want  of  jurisdiction. 

The  Seobetaby.  Mr.  Christiancy. 

Mr.  Chbistianoy  rose. 

The  Pbesident^o  tempore.  Mr.  Senator  Christiancg-,  how  say  yon! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  ! 

Mr.  Chbistianoy.  For  the  reasons  I  have  stated  already  in  regard  to 
the  first  article,  1  say  "  not  guilty." 
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The  Secret AEY.  Mr.  Clayton. 

No  response. 

The  Secretary.  Mr.  Cockrell. 

Mr.  Cockrell  rose. 

The  President |>ro  teiMOi>re.  Mr.  Senator  Cockrell,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  a  high  mis- 
demeanor as  charged  in  this  article  I 

Mr.  Cockrell.  Gailty. 

The  Secretary.  Mr.  Conkling. 

Mr.  OoNKLiNO  rose. 

The  President  pro  tempore.  Mr.  Senator  Conkling,  how  say  yoa  ?  Is 
the  respondent,  William  W.  Belknap,  gailty  or  no|i  gailty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Conkling.  This  impeachment  being  against  a  private  citizen  ^  who 
holds  no  oflSce  and  held  none  when  impeached ;  the  Constitntion,  as  I 
understand  it,  does  not  tolerate  sach  a  proceeding,  and  therefore  I  vote 
^^  not  gailty,"  not  being  permitted,  owing  to  a  change  in  the  standing 
rales  of  the  Senate  nu^e  yesterday  by  twenty-six  Senators,  to  express 
in  any  Other  way  my  jadgment  that  the  whole  proceeding  is  void. 

The  Secretary.  Mr.  Conover. 

Mr.  Conover  rose. 

The  President  pro  tempore.  Mr.  Senator  Conover,  how  say  yoa  f  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  a  high  misde- 
meanor as  charged  in  this  article  f 

Mr.  Conover.  Not  gailty. 

The  Secretary.  Mr.  Cooper. 

Mr.  Cooper  rose. 

The  President  pro  tempore.  Mr.  Senator  Cooper,  how  say  yoa  f  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Cooper.  Gailty. 

The  Secretary.  Mr.  Cragin. 

Mr.  Cragin  rose. 

The  President  pro  tempore.  Mr.  Senator  Cragin,  how  say  yon  f  Is 
.the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Cragin.  Without  attempting  to  decide  whether  the  charges 
against  William  W.  Belknap,  as  contained  in  this  article,  are  proven  or 
not  proven,  I  vote  '^  not  guilty,"  for  the  same  reasons  that  I  gave  for 
my  vote  upon  the  first  article. 

The  Secretary.  Mr.  Davis. 

Mr.  Davis  rose. 

The  President  pro  tempore.  Mr.  Senator  Davis,  how  say  you  !  Is  the 
respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article  ! 

Mr.  Davis.  Gailty. 

The  Secretary.  Mr.  Dawes. 

Mr.  Dawes  rose. 

The  President  pro  tempore.  Mr.  Senator  Dawes,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  a  high 
misdemeanor  as  charged  in  this  article. 

Mr.  Dawes.  Guilty. 

The  Secretary.  Mr.  Dennis. 

Mr.  DEimis  rose« 

The  President  pro  tempore.  Mr.  Senator  Dennis,  how  say  you  ?    Is 
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the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Dennis.  Guilty. 

The  Secebtaby.  Mr.  Dorsey. 

Mr.  DoESEY  rpse. 

The  Pbesident  pro  tempore.  Mr.  Senator  Dorsey,  how  sdy  yea  T  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  DoESEY.  For  the  reasons  already  assigned,  I  vote  '^  not  guilty.'' 

The  Segeetaby.  Mr.  Eaton. 

Mr.  Eaton  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Eaton,  how  say  yon  T  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Eaton.  JSTot  guilty,  for  the  reasons  which  I  gave  as  governiDg 
my  vote  upon  the  first  of  these  articles. 

The  Seobetaby.  Mr.  Edmunds. 

Mr.  Edmxtnds  rose. 

The  Pbesident  m^o  tempore.  Mr.  Senator  Edmunds,  how  any  you  I 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Edmunds.  Guilty. 

The  Seobetaby.  Mr.  Ferry. 

Mr.  Febby  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Ferry,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Febby.  Not  guilty,  for  the  same  reasons  upon  which  I  based  my 
conclusion  in  connection  with  the  first  article. 

The  Seobetaby.  Mr.  Frelinghuysen. 

Mr.  Fbelxnohuysen  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Frelinghuysen,  how  say 
you  f  Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of 
a  high  misdemeanor  as  charged  in  this  article  t 

Mr.  Fbelinghuysen.  For  the  reasons  I  have  given  in  response  to 
the  first  article  and  for  the  reason  stated  in  my  opinion  which  is  in  the 
record, "  not  guilty.'' 

The  Seobetaby.  Mr.  Goldthwaite. 

No  response. 

The  Seobetaby.  Mr.  Gordon. 

Mr.  GoBDON  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Gordon,  how  say  you  t  h 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis« 
demeanor  as  charged  in  this  article  f 

Mr.  GoBDON.  Guilty. 

The  Seobetaby.  Mr.  Hamilton. 

Mr.  Hamilton  rose. 

The  Pbesident  oro  tempore.  Mr.  Senator  Hamilton,  how  say  yoiC! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Hamilton.  Guilty. 

The  Seobetaby.  Mr.  Hamlin. 

Mr.  Hamlin  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Hamlin,  how  say  yoa  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 
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Mr.  Hamlin.  For  the  same  reasons  which  I  gave  upon  the  first  arti- 
cle, I  vote  "  not  guilty.'^ 

The  Seobetaby.  Mr.  Harvey. 

Mr.  Habyey  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Harvey,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  gnilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mi^  Habyey.  Fbr  the  same  reasons  stated  for  my  vote  on  the  first 
article,  I  vote  on  this  article  '^  guilty." 

The  Seobbtaby.  Mr.  Hitchcock. 

Mr.  Hitchcock  rose. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Hitchcock,  how  say  yon  T 
Is  the  respondent.  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  cnarged  in  this  article  1 

Mr.  Hitchcock.  Guilty. 

The  Secbetaby.  Mr.  Howe. 

Mr.  Howe  rose. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Howe,  how  say  yon  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Howe.  Not  guilty. 

The  Secbetaby.  Mr.  Ingalls. 

Mr.  Ingalls  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Ingalls,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Ingalls.  Upon  the  grounds  previously  assigned  in  my  response 
to  the  first  article,  I  answer  ^<  not  guilty." 

The  Secbetaby.  Mr.  Johnston. 

No  response. 

The  Secbetaby.  Mr.  Jones,  of  Florida. 

No  response. 

The  Secbetaby.  Mr.  Jones,  of  Nevada. 

Mr.  Jones,  of  Nevada,  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Jones,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Jones,  of  Nevada.  Not  guilty. 

The  Secbetaby.  Mr.  Kelly. 

Mr.  Kelly  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Kelly,  how  say  vou !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Kelly.  Guilty. 

The  Secbetaby.  Mr.  Keman. 

Mr.  Kebnan  rose. 

The  Pbesidbnt  oro  tempore.  Mr.  Senator  Kernan,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Kebnan.  Guilty. 

The  Secbetaby.  Mn  Key. 

Mr.  Key  rose. 

The  Pbesidbnt  jpro  tempore.  Mr.  Senator  Key,  how  say  you  f  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article  t 

Mr.  Key.  Guilty. 
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The  Secretary.  Mr.  Logan. 

Mr.  Logan  rose. 

The  President  pro  tempore.  Mr.  Senator  Logan,  bow  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  LooAN.  Mr.  President,  for  the  same  reasons  I  stated  for  my  vote 
on  the  first  article,  and  believing  that  this  proceeding  against  a  {NriTate 
citizen  is  fraught  with  great  danger  in  setting  a  pr^edent  for  ^|  un- 
lawful exercise  of  power  in  the  future,  I  vote  **  not  guilty." 

The  Secretary.  Mr.  McCreery. 

Mr.  McCreery  rose. 

The  President  pro  tempore,  Mr.  Senator  McCreery,  how  say  you! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  bigli 
misdemeanor  as  charged  in  this  article  t 

Mr.  McCreery.  Guilty. 

The  Secretary.  Mr.  McDonald. 

Mr.  McDonald  rose. 

The  PrbsidbnT|^o  tempore.  Mr.  Senator  McDonald,  how  say  yon! 
Is  the  respondent,  William  W.  Belknap^  guilty  or  not  guilty  of  'a  high 
misdemeanor  as  charged  in  this  article  T 

Mr.  McDonald.  Guilty. 

The  Secretary.  Mr.  McMillan. 

Mr.  McMillan  rose. 

The  President  ^0  tenwore.  Mr.  Senator  McMillan,  how  say  yoaf  Is 
the  respondent,  William  W.  B^nap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  McMillan.  Not  guilty  for  want  of  jurisdiction. 

The  Secretary.  Mr.  Maxey. 

Mr.  Maxey  rose. 

The  President  pro  tempore.  Mr.  Senator  Maxey,  how  say  yonf  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Maxey.  Guilty. 

The  Secretary.  Mr.  Merrimon. 

Mr.  Merrimon  rose. 

The  President  pro  tempore.  Mr.  Senator  Merrimon,  how  say  yon  ? 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Merrimon.  Guilty. 

The  Secretary.  Mr.  Mitchell. 

Mr.  Mitchell  rose. 

The  President  pro  tempore.  Mr.  Senator  Mitchell,  bow  say  you  T  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article? 

Mr.  Mitchell.  Guilty. 

The  Secretary.  Mr.  Morrill. 

Mr.  Morrill  rose. 

The  President  pro  tempore.  Mr.  Senator  Morrill,  how  say  yon?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Morrill.  Guilty.  • 

The  Secretary.  Mr.  Morton. 

No  response. 

The  Secretary.  Mr.  Norwood. 

3ir.  Norwood  rose. 

The  President  pro  tempore.  Mr.  Senator  Norwood,  how  say  yoat  Is 
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the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Norwood.  Guilty. 

The  Secretary.  Mr.  Oglesby. 

Mr.  Oglesby  rose. 

The  President jpro  tenwore.  Mr.  Senator  Oglesby,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Oglesby.  Under  the  statement  made  before  as  applicable  to  the 
first  charge  and  to  this  alike,  *'  guilty." 

The  Secretary.  Mr.  Paddock. 

Mr.  Paddock  rose. 

The  President  pro  tempore.  Mr.  Senator  Paddock,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Paddock.  JBelieving  that  under  a  republican  form  of  government 
like  ours  the  impeachment  rules  of  a  monarchical  government  like  that 
of  Great  Britain  should  not  furnish  the  light  by  which  the  Oonstitntion 
shall  be  interpreted,  and  that  such  jurii^iction  as  is  claimed  in  this 
case  is  without  warrant  of  authority  in  the  Constitution  except  through 
such  interpretation,  and  for  the  reasons  before  assigned,  I  vote  ^'  not 
guilty.» 

The  Secretary.  Mr.  Patterson. 

Mr.  Patterson  rose. 

The  President  jpro  tempore.  Mr.  Senator  Patterson,  how  say  yout  Is 
the  respondent,  William  w.  Belknap,  guilty  or  not  guilty  of  high  misde- 
meanor as  charged  in  this  article  t 

Mr.  Patterson.  Not  guilty. 

The  Secretary.  Mr.  Kandolph. 

Mr.  Bandolph  rose. 

The  President  pro  tempore.  Mr.  Senator  Bandolph,  how  say  you  t 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Bandolph.  Guilty. 

The  Secretary.  Mr.  Ransom. 

Mr.  Bansom  rose. 

The  President  pro  tempore.  Mr.  Senator  Bansom,  how  say  you  t  Is 
the  respondent,  WUliam  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Bansom.  Guilty. 

The  Secretary.  Mr.  Bobertson. 

Mr.  Bobertson  rose. 

The  President  pro  tempore.  Mr.  Senator  Bobertson,  how  say  you  f 
Is  the  respondent,  William  w.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Bobertson.  Guilty. 

The  Secretary.  Mr.  Sargent 

Mr.  Sargent  rose. 

The  Prbsdobnt  pro  teimore.  Mr.  Senator  Sargent,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  ill  this  article  t 

Mr.  Sargent.  Guilty. 

The  Secretary.  Mr.  Saulsbury. 

Mr.  SAULSBURY  rose. 

The  President  jpro  fewpore.  Mr.  Senator  Saulsbury,. how  say  you! 
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Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  9 

Mr.  Saulsbuby.  Guilty, 

The  Seobetaby.  Mr.  Sharon. 

^o  response. 

The  Seobetaby.  Mr.  Sherman. 

Mr.  Shebman  rose. 

The  PBESiDENTjpro  tempore.  Mr.  Senator  Sherman,  how  say  yon !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Shebman.  Guilty. 

The  Seobetaby.  Mr.  Spencer. 

Mr.  Spenosb  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Spencer,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Spenoeb.  For  reasons  before  stated  I  vote  '^  not  guilty." 

The  Seobetaby.  Mr.  Stevenson. 

Mr.  Stevenson  rose. 

The  Pbesident  wo  tempore.  Mr.  Senator  Stevenson,  how  say  yon ! 
Is  the  respondent.  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Stevenson.  Guilty. 

The  Seobetaby.  Mr.  Thurman. 

Mr.  Thubman  rose. 

The  Pbesident  j^o  tempore.  Mr.  Senator  Thurman,  how  say  yon !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Thubman.  Guilty. 

The  Seobetaby.  Mr.  Wadleigh. 

Mr.  Wadleigh  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Wadleigh,  how  say  yoa  * 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Wadleigh.  Guilty. 

The  Seobetaby.  Mr.  Wallace. 

Mr.  Wallaoe  rose. 

The  Pbesident  pro  tetmore.  Mr.  Senator  Wallace,  how  say  yoa  f  Is 
the  respondent,  WUliam  w.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  1 

Mr.  Wallaoe.  Guilty. 

The  Seobetaby.  Mr.  West. 

Mr.  West  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  West,  how  say  you  t  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article  t 

Mr.  West.  For  the  reasons  already  assigned  by  me  in  giving  my  vote 
upon  the  first  article,  I  vote  "  not  guilty.'' 

The  Seobetaby.  Mr.  Whyte. 

Mr.  Whyte  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Whyte,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  by  this  article  f 

Mr.  Whyte.  Guilty. 

The  Seobetaby.  Mr.  Windom. 

Mr.  Windom  rose. 
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The  PRBsroENTjpro  tempore.  Mr.  Senator  Windom,  bow  say  youf  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Windom.  Believing  the  proceedings  in  this  case  to  be  void  for 
lack  of  Jarisdiction,  and  without  expressing  nn  opinion  upon  the  evi- 
dence, I  answer  "  not  guilty .'^ 

The  Secebtaby.  Mr.  Withers. 

Mr.  Withers  rose. 

Tbe  Pbesidbnt  pro  tempore.  Mr.  Senator  Withers,  how  say  you  ?  Is 
the  respondent,  William  w.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  Withers.  Guilty. 

The  Seoretary.  Mr.  Wright. 

Mr.  Wright  rose. 

The  Pbesidbnt  pro  tenwore.  Mr.  Senator  Wright,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor, as  charged  in  this  article  t 

Mr.  Wright.  For  reasons  stated  in  giving  my  vote  under  the  first 
article,  which  reasons  I  need  not  here  repeat,  I  vote  ^^  not  guilty." 

The  President  pro  tempore.  The  Secretary  will  read  the  names  of 
those  voting.. 

The  Secretary  read  the  names  as  follows : 

Guilty — ^Measrs.  Bayard,  Booth,  Cameron  of  Pennsylvania,  Cockrell,  Cooper,  Davis, 
Dawee,  Dennis,  Edmunds,  Gordon,  Hamilton,  Harvey,  Hitchcock,  Kellv,  Keman,  Key, 
McCreery,  McDonald,  Maxey,  Merrimon,  Mitchell,  Morrill,  Norwood,  Oglesb^,  Randolph, 
Ransom,  Robertson,  Sargent,  Sanlsbnry,  Sherman,  Stevenson,  Thorman,  Wadleig^b,  Wallace, 
Whvte,and  Withers— 36. 

Not  Guilty.  Messrs.  Allison,  Anthony,  Boutwell,  Brace,  Cameron  of  Wisconsin, 
Christiancy,  Conkling,  Conover,  Cragin,  Dorsey,  Eaton,  Ferry,  Frelinghuysen,  Hamlin, 
Howe,  Ingalls,  Jones  of  Nevada,  Logan,  McMillan,  Paddock,  Patterson,  Spencer,  West, 
Windom,  and  Wright--25. 

The  President  pro  tempore.  On  this  article  thirtj-six  Senators  vote 
guilty  and  twenty-five  Senators  vote  not  gailty.  Two-thirds  of  the 
members  present  not  sustaining  the  second  article,  the  respondent  is 
acquitted  on  this  article.    The  ^cretary  will  read  the  next  article. 

The  Secretary  read  article  3,  as  follows : 

Article  III. 

That  said  William  W.  Belknap  was  Secretary  of  War  of  the  United  States  of  America  he- 
fore  and  daring  the  month  of  October,  1870,  and  continued  in  office  as  saoh  Secretary  of 
War  until  the  'M  day  of  March,  1876 ;  that  as  Secretary  of  War  as  aforesaid  said  Belknap 
had  authority,  under  the  laws  of  the  United  States,  to  appoint  a  person  to  nudntain  a  trad- 
ing establisbmiBnt  at  Fort  Sill,  a  military  post  of  the  United  States,  not  in  the  vicinity  of  any 
city  or  town ;  that  on  the  10th  da^  of  October,  1870,  said  Belknap,  as  Secretary  of  War  as 
aforesaid,  did,  at  the  city  of  Washmffton,  in  the  District  of  Columbia,  appoint  one  John  S. 
Evans  to  maintain  said  trading  establishment  at  said  military  post ;  and  that  said  John  S. 
£van8,  by  virtue  of  said  appointment,  has  since,  till  the  2d  day  of  March,  1876,  maintained 
a  trading  establishment  at  said  military  post,  and  that  said  Evans,  on  the  8th  day  of  Octo- 
ber, 187U,  before  he  was  so  appointed  to  maintain  said  trading  establishment  as  aforesaid,  and 
in  order  to  procure  said  appointment  and  to  be  continued  therein,  agreed  with  one  Caleb  P. 
Marsh  that,  in  consideration  that  said  Belknap  would  appoint  him,  Sie  said  Evans,  to  main- 
tain said  trading  establishment  at  sud  military  post,  at  the  instance  and  request  of  said  Marsh, 
lie  the  said  Evans,  would  pay  to  him  a  large  sum  of  money,  quarterly,  in  advance,  from  the  date 
of  his  said  appointment  bv  said  Belknap,  to  wit,  $12,000  during  the  year  immediatelv  follow- 
ing the  10th  day  of  October,  1870,  and  other  laive  sums  of  money,  quarterly,  during  each 
Tear  that  he,  tji^  ^^^  Evans,  should  be  permitted  by  said  Belknap  to  maintain  said  trading 
establishment  at  said  post ;  that  said  Evans  did  pay  to  said  Marsh  said  sum  of  money  quar- 
terly during  each  year  after  his  said  appointment,  untirthe  month  of  December,  1875,  when 
the  last  of  said  payments  was  made ;  that  said  Marsh,  upon  the  receipt  of  each  of  said  pay- 
ments paid  one-half  thereof  to  him,  the  said  Belknap,     x  et  the  said  Belknap,  well  knowing 
these  facts,  and  having  the  power  to  remove  said  Evans  from  said  position  at  any  time,  and 
to  appoint  some  other  person  to  maintain  said  trading  establishment,  but  criminally  disre- 
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garding  bis  duty  as  SecreUiy  of  War,  and  basely  prostituting  bis  higb  office  to  his  last  for 
private  gain,  did  nnlawfully  and  cormptly  continue  said  Evans  in  said  position  tnd  permit 
him  to  maiutiun  said  estabfisbment  at  said  military  post  daring  all  of  said  time,  to  the  great 
injnry  and  damage  of  tbe  officers  and  soldiers  of  Uie  Arm^  of  tbe  United  States  stationM  it 
said  post,  as  well  as  of  emigrants,  freigbten,  and  otber  citiiens  of  tha  United  States,  agiinst 
pnblicpolicy, and  to  tbe  great  disgrace  and  detriment  of  tbe  public  semiee ;  mhtxtlbj the 
said  William  W.  Belknap  was,  as  Secretary  of  War  as  aforesaia,  guilty  ot  bigb  crimes  ind 
misdemeanors  in  office. 

The  Pbesident  pro  tempore.  The  Secretary  will  call  tbe  roll  of  Sen- 
ators. 

The  Segbbtabt.  Mr.  Alcorn. 

No  respoDse. 

The  Seobetabt.  Mr.  AUisoD. 

Mr.  Allison  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Allison,  howsayyoaf  Is 
the  respondent)  William  W.  Belknap,  guiltr  or  not  gailty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Allison.  For  the  reasons  already  assigned,  I  answer  ^^not 
guilty.'' 

The  Seobetabt.  Mr.  Anthony. 

Mr.  Anthony  rose. 

Tbe  Pbesident  pro  tempore.  Mr.  Senator  Anthony,  how  say  yoa } 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  Anthony.  For  the  reason  assigned  in  my  previous  vote,  that  the 
respondent  was  not  impeachable,  I  say  ^^not  guilty.'' 

The  Secbetaby.  Mr.  Barnum. 

No  response. 

The  Secbetaby.  Mr.  Bayard. 

Mr.  Bayabd  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Bayard,  how  sfty  yoa !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Bayabd.  Ouilt^v. 

The  Secbetaby.  Mr.  Bogy. 

No  responne. 

The  Secbetaby.  Mr.  Booth. 

Mr.  Booth  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Booth,  how  say  yoa !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Booth.  Gailty. 

The  Secbetaby.  Mr.  Boutwell. 

Mr.  BouTWBLL  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Boutwell^  how  say  yoa  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Boutwell.  I  say  **  not  guilty,"  for  the  reasons  stated  by  me  in 
connection  with  my  vote  upon  tbe  charges  set  forth  in  the  first  article. 

The  Secbetaby.  Mr.  Bruce. 

Mr.  Bbuce  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Bruce,  how  say  yon  f  Is  the 
respondent,  William  W.  Belknap,  ^ilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Bbuce.  For  want  of  jurisdiction,  I  answer  "not  guilty." 

The  Secbetaby.  Mr.  Bnrnside. 

No  response. 
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Tbe  Segbetaby.  Mr.  Cameron,  of  PeDnsylvania. 

Mr.  Cameron,  of  PenDsylvania,  rose. 

The  President |>ro  ten^pore.  Mr.  Senator  Cameron,  how  say  you  T  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Cameron,  of  Pennsylvania.    Guilty. 

Tbe  Secretary.  Mr.  Cameron,  of  Wisconsin. 

3£r.  Cameron,  of  Wisconsin,  rose. 

Tlie  President  pro  tempore.  Mr.  Senator  Cameron,  how  say  you  f 
Is  the  respondent,  William  W.  Belknap,  guHty  or  not  guilty  of  hig^ 
crimes  and  misdemeanors  as  charged  in  this  article! 

Mr.  Cameron,  of  Wisconsin.  JSTot  guilty  for  want  of  jurisdiction. 

The  Secretary.  Mr.  Christiancy. 

Mr.  Christiancy  rose. 

The  President  pro  tempore.  Mr.  Senator  Christiancy,  bow  say  you  f 
Is  the  respondent  William  W.  BelbDap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  Christiancy.  For  the  reasons  I  have  already  given  in  reference 
to  the  first  article,  and  for  the  farther  reason  that  neitl^r  this  artide  nor 
any  other  article  of  the  impeachment  CDuld  be  held  good  under  the 
statute  upon  a  motion  in  arrest  of  judgment  in  any  criminal  court, 
omitting,  as  it  does,  to  charge  the  intent  required  by  the  statute,  and, 
therefore,  no  statutory  offense  being  charged  and  no  proof  of  such  in- 
tent being  of  any  avail  where  it  is  not  charged  in  the  articles,  and  there 
being  no  article  appropriate  to  an  impeachable  ofifense  independent  of 
tbe  statute,  I  answer  <<not  guilty." 

The  Secretary.  Mr.  Clayton. 

No  response. 

The  Secretary.  Mr.  Cockrell. 

Mr.  Cockrell  rose. 

The  President  pro  tempore.  Mr.  Senator  Cockrell,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  T 

Mr.  Cockrell.  Guilty. 

The  Secretary.  Mr.  Conkliog. 

Mr.  Conkling  rose. 

Tbe  President ^0  tempore.  Mr.  Senator  Conkling,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article. 

Mr.  CoNKLiNO.  To  vote  guilty  on  this  impeachment  I  most  on  my 
oath  find  three  things :  first,  that  impeachment  will  lie  arainst  a  private 
citizen  holding  no  civil  ofiSce;  second,  that  the  acts  charged  are  im- 
peachable )  and  third,  that  they  are  proved.  I  cannot  find  the  first  of 
these  things,  and  therefore  I  must  vote  ^^  not  guilty,"  in  which  vote  I 
consider  no  question  except  the  first  one, — the  question  of  jurisdiction. 

Tbe  Secretary.  Mr.  Conover. 

Mr.  Conover  rose. 

The  President  pro  tempore.  Mr.  Senator  Conover,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Conover.  Not  guilty. 

The  Secretary.  Mr.  Cooper. 

Mr.  Cooper  rose. 
./^^^  .President  pro  tempore.  Mr.  Senator  Cooper,  bow  say  you  f    Is 
tne  respondent,  William  W.Belknap,  guilty  or  not  guilty  of  bigh  crimes 
and  misdemeanors  as  charged  in  this  article  t 
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Mr.  CooPEE.  Guilty. 

The  Secbetaby.  Mr.  Cragin. 

Mr.  Gbagin  rose. 

The  President  |)ro  tempore,  Mr.  Senator  Cragin,  bow  say  you  f  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Cragin.  My  judgment  tells  me  to  vote  "  not  guilty,''  for  flie 
reason  that  I  am  of  opinion  that  the  Senate  has  no  jurisdiction  to  try  or 
convict  said  Belknap  on  any  charges  whatsoever,  because  he  is  not,  and 
\i^s  not  at  the  time  of  his  impeachment  by  the  House  of  Bepresenta- 
ti  ves,  a  civil  officer  within  the  meaning  of  the  Constitution  of  the  United 
States. 

The  Secretary.  Mr.  Davis. 

Mr.  Davis  rose. 

The  President  pro  tempore.  Mr.  Senator  Davis,  how  say  yon  f  Is 
the  respondent,  William  W.  Belkni|>,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Davis.  Guilty. 

The  Secretary.  Mr.  Dawes. 

Mr.  Dawes  rose. 

The  President  pro  tefnpore*  Mr.  Senator  Dawes,  how  say  yoa?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Dawes.  Guilty. 

The  Secretary.  Mr.  Dennis. 

Mr.  Dennis  rose. 

The  President jpro  tempore.  Mr.  Senator  Dennis,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Dennis.  Guilty. 

The  Secretary.  Mr.  Dorsey. 

Mr.  Dorsey  rose. 

The  PRBSIDBNT  pro  tempore.  Mr.  Senator  Dorsey,  how  say  yoaf  Is 
the  respondent,  WiUiam  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Dorsey.  For  the  reason  I  assigned  in  voting  on  the  precedini: 
articles,  I  repeat  the  vote  "  not  guilty.'* 

The  Secretary.  Mr.  Eaton. 

Mr.  Eaton  rose. 

The  President  pro  tempore.  Mr.  Senator  Eaton,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Eaton.  Not  guilty.  I  am  governed  in  this  vote  by  the  same 
reasons  which  I  gave  in  announcing  my  vote  on  the  first  article. 

The  Secretary.  Mr.  Edmunds. 

Mr.  Edmunds  rose. 

The  President  pro  tempore.  Mr.  Senator  Edmunds,  how  say  you  f  h 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Edmunds.  Guilty. 

The  Secretary.  Mr.  Ferry. 

Mr.  Ferry  rose. 

The  President  pro  tempore.  Mr.  Senator  Ferry,  how  say  yoa?  !» 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 
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Mr.  Ferey.  For  a  like  reason  to  that  given  on  articles  1  and  2— a 
want  of  jurisdiction — I  vote  '^  not  guilty." 

The  Secretary.  Mr.  Frelinghuysen. 

Mr.  Frelinghuysen  rose. 

The  President  pro  tempore.  Mr.  Senator  Frelinghuysen,  how  say 
you!  Is  the  re8iM>ndent,  William  W.  Belknap,  guilty  or  not  guilty  of 
high  crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Frelinghuysen.  For  the  reasons  I  have  already  given,  "  not 
guilty.'' 

The  Secretary.  Mr.  Goldthwaite.  * 

Xo  response. 

The  Secretary.  Mr.  Gordon. 

Mr.  Gordon  rose. 

The  President  pro  tempore.  Mr.  Senator  Gordon  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Gordon.  Guilty. 

The  Secretary.  Mr.  Hamilton. 

Mr.  Hamilton  rose. 

The  President  pro  tempore.  Mr.  Senator  Hamilton,  how  say  youT  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Hamilton.  Guilty. 

The  Secretary.  Mr.  Hamlin. 

Mr.  Hamlin  rose. 

The  President  j>ro  tempore,  Mr.  Senator  Hamlin,  how  say  yonf  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Hamlin.  For  reasons  given  upon  the  first  article,  "  not  guilty." 

The  Secretary.  Mr.  Harvey. 

Mr.  Habyey  rose. 

The  President  pro  tempore.  Mr.  Senator  Harvey,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Harvey.  For  the  reasons  stated  in  connection  with  my  vote  on 
the  first  article,  I  vote  on  this  article  "  guilty.'' 

The  Secretary.  Mr.  Hitchcock. 

Mr.  Hitchcock  rose. 
'^  The  Prbsidbnt  |wo  tempore.  Mr.  Senator  Hitchcock,  how  say  yout 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Hitchcock.  Guilty. 

The  Secretary.  Mr.  Howe. 

Mr.  Ho  WE  rose. 

jThe  President  pro  tempore.  M|:.  Senator  Howe,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Howe.  Not  guilty. 

The  Secretary.  Mr.  Ingalls^ 

Mr.  INGALLS  rose. 

The  President  pro  tempore.  Mr.  Senator  Ingalls,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Ingalls.  For  the  same  reasons  and  upon  the  same  grounds  here- 
tofore assigned,  I  answer  "  not  guilty." 

The  Secretary.  Mr.  Johnston. 

63  B 
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No  response. 

The  Secretary.  Ut.  Jones,  of  Florida. 

No  response. 

The  Secretary.  Mr.  Jones,  of  Nevada. 

Mr.  Jones,  of  Nevada,  rose. 

The  President  pro  tempore,  Mr.  Senator  Jones,  how  say  yoa  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crknes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Jones,  of  Nevada.  Not  guilty. 

The  Secretary.  Mr.  Kelly. 

Mr.  Kelly  rose. 

The  President  pro  tempore.  Mr.  Senator  Kelly,  how  say  yoa  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  T 

Mr.  Kelly.  Guilty. 

The  Secretary.  Mr.  Keman. 

Mr.  Kernan  rose. 

The  President  pro  tempore.  Mr.  Senator  Keman,  how  say  yen  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  criioes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Kernan.  Guilty. 

The  Secretary.  Mr.  Key. 

Mr.  Key  rose. 

The  President  pro  tefinpore.  Mr.  Senator  Key,  how  say  you  t  Is  tlie 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  T 

Mr.  Key.  GnUty. 

The  Secretary.  Mr.  Logan. 

Mr.  Logan  rose. 

The  President  pro  tempore,  Mr.  Senator  Logan,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Logan.  Mr.  President,  this  proceeding  being  in  direct  opposition 
to  the  well-established  construction  of  the  Constitution  of  the  Onited 
States  for  over  three-quarters  of  a  century,  and  believing  that  it  was 
never  contemplated  by  the  framers  of  our  fundamental  law  that  private 
citizens  should  be  arraigned  and  tried  before  the  Senate  of  the  United 
States  on  articles  of  impeachment  in  order  to  follow  old  English  prece- 
dents, but  that  this  was  one  of  the  things  intended  to  be  avoided,  and 
for  the  reasons  heretofore  given  for  my  vote  on  the  first  article,  I  vote 
"  not  guilty.'' 

The  Secretary.  Mr.  McCreery. 

Mr.  McCreery  rose. 

The  President  pro  tempore.  Mr.  Senator  McCreery,  how  say  yon  ^ 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  McCreery.  Guilty. 

The  Secretary.  Mr.  McDonald. 

Mr.  McDonald  rose. 

The  President  pro  tempore.  Mr.  Senator  McDonald,  how  say  you  J 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  McDonald.  Guilty. 

The  Secretary.  Mr.  McMillan. 

Mr.  McMillan  rose. 

The  President /?ro  tempore.  Mr.  Senator  McMillan,  how  sayjouf 
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Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  McMillan.  Not  guilty,  for  want  of  jurisdiction. 

The  Secbbtaey.  Mr.  Maxey. 

Mr.  Maxey  rose. 

The  President ^ro  tempore.  Mr.  Senator  Maxey,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ! 

BTr.  Maxey.  Guilty. 

Tbe  Secretary.  Mr.  Merrimon. 

Mr.  Merrimon  rose. 

The  President  jpro  tempore.  Mr.  Senator  Merrimon,  how  say  you? 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  Merrimon.  Guilty. 

The  Secretary.  Mr.  Mitchell. 

Mr.  Mitchell  rose. 

The  President  pro  tempore.  Mr.  Senator  Mitchell,  how  say  you  !  I» 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  Crimea 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Mitchell.  Guilty. 

The  Secretary.  Mr.  Morrill. 

Mr.  Morrill  rose. 

The  President  pro  tempore.  Mr.  Senator  Morrill,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  ^Ity  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Morrill.  Guilty. 

The  Secretary.  Mr.  Morton. 

No  response. 

The  Secretary.  Mr.  Norwood. 

Mr.  Norwood  rose. 

The  President  |>ro  tempore.  Mr.  Senator  Norwood,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Norwood.  Guilty. 

The  Secretary.  Mr.  Oglesby. 

Mr.  Oglesby  rose.     . 

The  President  pro  tempore.  Mr.  Senator  Oglesby,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Oglesby.  Guilty. 

The  Secretary.  Mr.  Paddock. 

Mr.  Paddock  rose. 

The  President  pro  tempore.  Mr.  Senator  Paddock,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Paddock.  For  the  reasons  before  assigned,  and  without  reference 
to  the  matters  charged  in  the  article,  I  vote  "  not  guilty." 

The  Secretary.  Mr.  Patterson. 

Mr.  Patterson  rose. 

The  President  pro  tempore.  Mr.  Senator  Patterson,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Patterson.  Not  guilty. 

The  Secretary.  Mr.  ftandolph. 

Mr.  Randolph  rose. 
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the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Dennis.  Guilty. 

The  Seceetaey.  Mr.  Dorsey. 

Mr.  Dorset  rpse. 

The  President  pro  tempore.  Mr.  Senator  Dorsey,  how  sdy  yoo!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  1 

Mr.  Dorset.  For  the  reasons  already  assigned,  I  vote  '^  not  gailty.'' 

The  Seoretart.  Mr.  Eaton. 

Mr.  Eaton  rose. 

The  President  pro  tempore.  Mr.  Senator  Eaton,  how  say  yon !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  1 

Mr.  Eaton.  JSTot  guilty,  for  the  reasons  which  I  gave  as  governiDg 
my  vote  upon  the  first  of  these  articles. 

The  Seoretart.  Mr.  Edmunds. 

Mr.  Edmxtnds  rose. 

The  President  m^o  tempore.  Mr.  Senator  Edmunds,  how  anyyoa! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Edmunds.  Guilty. 

The  Seoretart.  Mr.  Ferry. 

Mr.  Ferrt  rose. 

The  President  pro  tefnpore.  Mr.  Senator  Ferry,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Ferrt.  Not  guilty,  for  the  same  reasons  upon  which  I  based  my 
conclusion  in  connection  with  the  first  article. 

The  Seoretart.  Mr.  Frelinghuysen. 

Mr.  Frelinohutsen  rose. 

The  President  pro  tempore.  Mt.  Senator  Frelinghuysen,  how  say 
you  t  Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of 
a  high  misdemeanor  as  charged  in  this  article  t 

Mr.  Frelinghutsen.  For  the  reasons  I  have  given  in  response  to 
the  first  article  and  for  the  reason  stated  in  my  opinion  which  is  in  the 
record, "  not  guilty.'' 

The  Seoretart.  Mr.  Ooldthwaite. 

No  response. 

The  Seoretart.  Mr.  Gordon. 

Mr.  Gordon  rose. 

The  President  |?ro  tempore.  Mr.  Senator  Gordon,  how  say  yout  b 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Gordon.  Guilty. 

The  Seoretart.  Mr.  Hamilton. 

Mr.  Hamilton  rose. 

The  President  pro  tempore.  Mr.  Senator  Hamilton,  how  say  y W 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Hamilton.  Guilty. 

The  Seoretart.  Mr.  Hamlin. 

Mr.  Hamlin  rose. 

The  President  pro  tempore.  Mr.  Senator  Hamlin,  how  say  you?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 
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Mr.  Hamlin.  For  the  same  reasons  which  I  gave  upon  the  first  arti- 
cle, I  vote  "  not  gailty.'^ 

The  Secretary.  Mr.  Harvey. 

Mr.  Harvey  rose. 

The  President  pro  tempore.  Mr.  Senator  Harvey,  how  say  you  !  Is 
the  respondent,  wHiiam  W.  Belknap,  gnilty  or  not  guilty  of  a  high  mis- 
demeanor as  chai^^ed  in  this  article  t 

Mr»  Harvey.  For  the  same  reasons  stated  for  my  vote  on  the  first 
article,  I  vote  on  this  article  ^^  guilty." 

The  Seoretary.  Mr.  Hitchcock. 

Mr.  Hitchcock  rose. 

The  Prbsidbnt  pro  tempore.  Mr.  Senator  Hitchcock,  how  say  you  ? 
Is  the  respondent.  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  cnarged  in  this  article  1 

Mr.  Hitchcock.  Guilty. 

The  Secretary.  Mr.  Howe. 

Mr.  Howe  rose. 

The  President  tiro  tempore.  Mr.  Senator  Howe,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  \ 

Mr.  Howe.  Not  guilty. 

The  Secretary.  Mr.  Ingalls. 

Mr.  Ingalls  rose. 

The  President  fro  tempore.  Mr.  Senator  Ingalls,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Inoalls.  Upon  the  grounds  previously  assigned  in  my  response 
to  the  first  article,  I  answer  <'  not  guilty.'' 

The  Secretary.  Mr.  Johnston. 

No  response. 

The  Secretary.  Mr.  Jones,  of  Florida. 

'So  response. 

The  Secretary.  Mr.  Jones,  of  Nevada. 

Mr.  Jones,  of  Nevada,  rose. 

The  President  pro  tempore.  Mr.  Senator  Jones,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Jones,  of  Nevada.  Not  guilty. 

The  Secretary.  Mr.  Kelly. 

Mr.  Kelly  rose. 

The  President  pro  tempore.  Mr.  Senator  Kelly,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  gnilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Kelly.  Guilty. 

The  Secretary.  Mr.  Keman. 

Mr.  Kernan  rose. 

The  President  oro  tempore.  Mr.  Senator  Kernan,  how  say  you  !  Is 
the  respondent,  Wuliam  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Kernan.  GuUty. 

The  Secretary.  Mr*  Key. 

Mr.  Key  rose. 

The  President  jpro  tempore.  Mr.  Senator  Key,  how  say  you  f  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article? 

Mr.  Key.  Guilty. 
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The  Sbgbetaby.  Mr.  Logan. 

Mr.  LoaAN  rose. 

The  Pbbsedent  pro  tempore.  Mr.  Senator  Logan,  how  say  you  t  h 
the  respondent,  William  W.  Belknap,  guilty  or  not  gailty  of  a  high  mis- 
demeanor as  charged  in  this  artide  ? 

Mr.  LoaAN.  Mr.  President,  for  the  same  reasons  I  stated  for  my  rote 
on  the  first  article,  and  believing  that  this  proceeding  against  a  (HriTate 
citizen  is  fraught  with  great  danger  in  setting  a  pr^edent  for  q|  on- 
lawful  exercise  of  power  in  the  future,  I  vote  *'  not  guilty.'' 

The  Secebtaey.  Mr.  McCreery. 

Mr.  MoObeebt  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  McCreery,  how  say  you ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  McGbeeby.  Guilty. 

The  Segbetaby.  Mr.  McDonald. 

Mr.  McDonald  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  McDonald,  how  say  yon ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  gailty  of  a  high 
misdemeanor  as  charged  in  this  article  i 

Mr.  McDonald.  Guilty. 

The  Segbetaby.  Mr.  McMillan. 

Mr.  MoMiLLAN  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  McMillan,  how  say  yoa  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  McMillan.  Not  guilty  for  want  of  jurisdiction. 

The  Segbetaby.  Mr.  Maxey. 

Mr.  Maxey  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Maxey,  how  say  yoa  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Maxey.  Guilty. 

The  Segbetaby.  Mr.  Merrimon. 

Mr.  Mebbihon  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Merrimon,  how  say  you  f 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Mebbimon.  Guilty. 

The  Segbetaby.  Mr.  Mitchell. 

Mr.  Mitchell  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Mitchell,  bow  say  you  T  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article? 

Mr.  Mitchell.  Guilty. 

The  Segbetaby.  Mr.  Morrill. 

Mr.  MoBBiLL  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Morrill,  how  say  you?  h 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article? 

Mr.  MOBBILL.  Guilty. 

The  Segbetaby.  Mr.  Morton. 

No  response. 

The  Segbetaby.  Mr.  Norwood. 

3ir.  NoBWOOD  rose. 

The  Pbesident  pro /^mpore.  Mr.  Senator  Norwood,  how  say  you  t  Is 
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the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  NoEWOOD.  Guilty. 

The  Seobbtaey.  Mr.  Oglesby. 

Mr.  Oglesby  rose. 

The  PEESEDENTjpro  tempore.  Mr.  Senator  Oglesby,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  T 

Mr.  Oglesby.  Under  the  statement  made  before  as  applicable  to  the 
first  charge  and  to  this  alike,  ^^  guilty." 

The  Seobbtaey.  Mr.  Paddock. 

Mr.  Paddock  rose. 

The  Peesedbnt  i?ro  tempore.  Mr.  Senator  Paddock,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Paddock.  Believing  that  under  a  republican  form  of  government 
like  ours  the  impeachment  rules  of  a  monarchical  government  like  that 
of  Great  Britain  should  not  furnish  the  light  by  which  ibe  Oonstitution 
shall  be  interpreted,  and  that  such  jurii^liction  as  is  claimed  in  this 
case  is  without  warrant  of  authority  in  the  Oonstitution  except  through 
such  interpretation,  and  for  the  reasons  before  assigned,  I  vote  ^<  not 
guilty." 

The  Seobbtaey.  Mr.  Patterson. 

Mr.  Pattbeson  rose. 

The  Peesidbnt  m-o  tempore.  Mr.  Senator  Patterson,  how  say  youf  Is 
the  respondent,  Wnliam  W.  Belknap,  guilty  or  not  guilty  o(  high  misde- 
meanor as  charged  in  this  article  f 

Mr.  Pattbeson.  Not  guilty. 

The  Seobbtaey.  Mr.  Bandolph. 

Mr.  Bandolph  rose. 

The  Pebsidbnt  pro  tempore.  Mr.  Senator  Randolph,  how  say  you  ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  7 

Mr.  Randolph.  Guilty. 

The  Seobbtaey.  Mr.  Ransom. 

Mr.  Ransom  rose. 

The  Pebsidbnt  two  tempore.  Mr.  Senator  Ransom,  how  say  you  t  Is 
the  respondent,  William  w.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Ransom.  Guilty. 

The  Seobbtaey.  Mr.  Robertson. 

Mr.  Robeetson  rose. 

The  Pebsidbnt  pro  tempore.  Mr.  Senator  Robertson,  how  say  you  ? 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Robeetson.  Guilty. 

The  Sboeetaey.  Mr.  Sargent 

Mr.  Saboent  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  Sargent,  how  say  you  !  Is 
the  respondent,  Wuliam  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  it  this  article  t 

Mr.  Saeobnt.  Guilty. 

The  Seobbtaey.  Mr.  Saulsbury. 

Mr.  Saulsbuey  rose. 

The  Pebsidbnt  jiro  ^mpore.  Mr.  Senator  Saulsbury,. how  say  you! 
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Is  the  respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  a  bi^h 
misdemeanor  as  charged  in  this  article  9 

Mr.  Saxjlsbury.  Guilty. 

The  Sbobbtaby.  Mr.  Sharon. 

No  response. 

The  Seobetaby.  Mr.  Sherman. 

Mr.  Shebman  rose. 

The  PBESiDENTpro  tempore.  Mr.  Senator  Sherman,  how  say  yon  I  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Sherman.  Guilty. 

The  Seobetaby.  Mr.  Spencer. 

Mr.  Spencer  rose. 

The  Pbesident  pro  tenwore.  Mr.  Senator  Spencer,  how  say  yon  ?  Is 
the  respondent,  Wuliam  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Spenoer.  For  reasons  before  stated  I  vote  '^  not  guilty." 

The  Secretary.  Mr.  SteTenson. 

Mr.  Stsybkson  rose. 

The  President  pro  tenure.  Mr.  Senator  Stevenson,  how  say  you  I 
Is  the  respondent.  William  W.  Belknap,  guilty  or  not  guilty  of  a  higii 
misdemeanor  as  charged  in  this  article  9 

Mr.  Stevenson.  Guilty. 

The  Secretary.  Mr.  Thurman. 

Mr.  Thurman  rose. 

The  President  pro  tempore.  Mr.  Senator  Thurman,  how  say  yoa  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Thurman.  Guilty. 

The  Secretary.  Mr.  Wadleigh. 

Mr.  WADLEiaH  rose. 

The  President  pro  tempore,  Mr.  Senator  Wadleigh,  how  say  yoa ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  WADLEiaH.  Guilty. 

The  Secretary.  Mr.  Wallace. 

Mr.  Wallace  rose. 

The  President  pro  tetmore.  Mr.  Senator  Wallace,  how  say  yoa !  Is 
the  respondent,  Wuliam  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Wallace.  Guilty. 

The  Secretary.  Mr.  West. 

Mr.  West  rose. 

The  President  pro  tempore.  Mr.  Senator  West,  how  say  you  T  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  ai*ticle  t 

Mr.  West.  For  the  reasons  already  assigned  by  me  in  giving  my  vote 
upon  the  first  article,  I  vote  "  not  guilty." 

The  Secretary.  Mr.  Whyte. 

Mr.  Whyte  rose. 

The  President  pro  tempore.  Mr.  Senator  Whyte,  how  say  yoa !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  by  this  article  Y 

Mr.  Whyte.  Guilty. 

The  Secretary.  Mr.  Windom. 

Mr.  Windom  rose. 
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The  President  pro  tempore.  Mr.  Senator  Windom,  bow  say  you?  Is 
tbe  respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  Y 

Mr.  Windom.  Believing  the  proceedings  in  this  case  to  be  void  for 
lack  of  jurisdiction,  and  without  expressing  an  opinion  upon  the  evi- 
dence, I  answer  "  not  guilty.'^ 

The  Sbcbbtary.  Mr.  Withers. 

Mr.  Withers  rose. 

The  Pbesidsnt  pro  tempore.  Mr.  Senator  Withers,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  Withers.  Guilty. 

The  Secretary.  Mr.  Wright. 

Mr.  Wright  rose. 

The  President  pro  teimore.  Mr.  Senator  Wright,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor, as  charged  in  this  article  i 

Mr.  Wright.  For  reasons  stated  in  giving  my  vote  under  the  first 
article,  which  reasons  I  need  not  here  repeat,  I  vote  ^<  not  guilty." 

The  President  pro  tempore.  The  Secretary  will  read  the  names  of 
those  voting. 

The  Secretary  read  the  names  as  follows : 

Guilty — ^Messrs.  Bayard,  Booth,  Cameron  of  Pennsylvania,  Cockrell,  Cooper,  Davis, 
Dawes,  Dennis,  Edmonds,  Gordon,  Hamilton,  Harrej,  Hitchcock,  Kelly,  Keman,  Key, 
McCreery,  McDonald,  Maxey,  Merrimon,  Mitchell,  MoiriU,  Norwood,  Offleshy,  Randolph, 
Ransom,  Robertson,  Sargent,  Sanlsbury,  Sherman,  Stevenson,  Thnrman,  Wadleigb,  Wallace, 
Whvte,and  Withers—Sd. 

Not  Guilty.  Messrs.  Allison,  Anthony,  Bontwell,  Brace,  Cameron  of  Wisconsin, 
Christiancy,  Conkling^,  Conover,  Crag^n,  Dorsey,  Eaton,  Ferry,  Frelinghuysen,  Hamlin, 
Howe,  IngaUs,  Jones  of  Nevada,  Lo^tn,  McMillan,  Paddock,  Patterson,  Spencer,  West, 
Windom,  and  Wright— 25. 

The  President  pro  tempore.  On  this  article  thirtj-six  Senators  vote 
goiity  and  twenty-five  Senators  vote  not  gnilty.  Two-thirds  of  the 
members  present  not  sustaining  the  second  article,  the  respondent  is 
acqnitted  on  this  article.    The  Secretary  will  read  the  next  article. 

The  Secretary  read  article  3,  as  follows : 

Article  III. 

That  said  William  W.  Belknap  was  Secretaiy  of  War  of  the  United  States  of  America  be- 
fore and  daring  the  month  of  October,  1870,  and  continned  in  oflSoe  as  snch  Seeretarj  of 
War  until  the  iM  daj  of  March,  1876 ;  that  as  Secrotary  of  War  as  aforesaid  said  BeUuiap 
had  authority,  under  the  laws  of  the  United  States,  to  appoint  a  person  to  maintain  a  trad- 
ing establishmiBnt  at  Fort  Sill,  a  military  post  of  the  United  States,  not  in  the  vicinity  of  any 
city  or  town ;  that  on  the  10th  day  of  October,  1870,  said  Belknap,  as  Secretary  of  War  as 
aforesaid,  did,  at  the  city  of  Washington,  in  the  District  of  Columbia,  appoint  one  John  S. 
fivans  to  maintain  said  trading  establishment  at  said  military  post;  and  that  said  John  8. 
i^vans,  by  virtue  of  said  appointment,  has  since,  till  the  2d  day  of  March,  1876,  maintained 
a  trading  establishment  at  said  military  post,  and  that  said  Evans,  on  the  8th  day  of  Octo- 
per,  1870,  before  he  was  so  appointed  to  maintain  said  trading  establishment  as  aforesaid,  and 
M  ^!^^^i!^  procure  said  appointment  and  to  be  continued  therein,  agreed  with  one  Caleb  P. 
Marsh  that,  in  consideration  that  said  Belknap  would  appoint  him,  the  said  £vans,  to  main- 
tain said  trading  establishment  at  said  military  post,  at  the  instance  and  request  of  said  Marsh, 
lie,  the  said  Evans,  would  pay  to  him  a  large  sum  of  money,  quarterly,  in  advance,  from  the  date 
IL  iv^  appointment  by  said  Belknap,  to  wit,  $12,000  during  the  year  immediately  foUow- 
«g  the  10th  day  of  October,  1^70,  and  other  laree  sums  of  money,  quarterly,  dunng  each 
Ibuki*  t^  ^  ^^  ^^^  Evans,  should  be  permitted  by  said  Belknap  to  maintain  said  trading 
tPrT  !i*  •  *"*  *t  aaid  post ;  that  said  Evans  did  pay  to  said  Marsh  said  sum  of  money  quar- 
the  1  "P^  ®^**  y®*r  after  his  said  appointment,  until'the  month  of  December,  1875,  when 
mL,»  '  '  ?*^^  payments  was  made ;  that  said  Marsh,  upon  the  receipt  of  each  of  said  pay- 
SeS  f  ^  ^^'^©•^alf  thereof  to  him,  the  said  Belknap.  Yet  tbe  said  Belknap,  well  knowing 
to  An  '^^^  ^^^  having  the  power  to  remove  said  Evans  from  said  position  at  any  time,  and 
*v  appoint  some  other  person  to  maintain  said  trading  establishment,  but  criminally  disro- 
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gardiDg  bis  duty  as  Secretary  of  War,  and  basely  prottitoUng  his  high  office  to  his  lost  for 

Erivate  gain,  did  nnlawfully  and  cormptly  continue  said  Evans  in  said  position  and  pensU 
im  to  maintain  said  establishment  at  sua  military  post  daring  all  of  said  time,  to  the  great 
injury  and  damage  of  the  officers  and  soldiers  of  ttie  Arm^  of  the  United  States  staUoned  at 
said  post,  as  well  as  of  emigrants,  freighters,  and  other  dtisens  of  the  United  States,  sgiinst 
pubhcpolicy, and  to  the  great  disgrace  and  detriment  of  the  pnblic  servioe ;  whmbj the 
said  William  W.  fielknap  was,  as  Secretary  of  War  as  aforesaia,  guilty  ot  high  Crimea  and 
misdemeanors  in  office. 

The  Pbesident  fro  tempore.  The  Secretary  will  call  the  roll  of  Sen- 
ators. 

The  Seobbtaby.  Mr.  Alcorn. 

No  response. 

The  Secbetabt.  Mr.  Allison. 

Mr.  Allison  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Allison,  how  say  yoo  f  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Allison.  For  the  reasons  already  assigned,  I  »iswer  ^^Dot 
guilty.^ 

The  Secbetabt.  Mr.  Anthony. 

Mr.  Anthony  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Anthony,  how  say  yoa  f 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  gailty  of  high 
crimes  and  misdemeanors  as  charged  in  tiiis  article  ! 

Mr.  Anthony.  For  the  reason  assigned  in  my  previous  vote,  that  the 
respondent  was  not  impeachable,  I  say  <^not  guilty.^ 

The  Seobetaby.  Mr.  Bamum. 

No  response. 

The  Segbetaby.  Mr.  Bayard. 

Mr.  Bayabd  rose. 

The  Pbesident  jpro  tempore.  Mr.  Senator  Bayard,  how  say  you?  Is 
the  respondent,  WUliam  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Bayabd.  Gailty. 

The  Segbetaby.  Mr.  Bogy. 

No  response. 

The  Segbetaby.  Mr.  Booth. 

Mr.  Booth  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Booth,  how  say  yoa !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  gailty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Booth.  Gailty. 

The  Segbetaby.  Mr.  Boutwell. 

Mr.  Boutwell  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Boatwell^  how  say  yoa  f  Is 
the  respondent,  Wuliam  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Boutwell.  I  say  "  not  guilty,^  for  the  reasons  stated  by  me  i^ 
connection  with  my  vote  upon  the  charges  set  forth  in  the  first  article. 

The  Segbetaby.  Mr.  Bruce. 

Mr.  Bbuge  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Bruce,  how  say  yon  t  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  gailty  of  high  crimes 
and  misdemeanors  as  charged  in  this  atticle  f 

Mr.  Bbuge.  For  want  of  jurisdiction,  I  answer  "not  guilty." 

The  Segbetaby.  Mr.  Burn  side. 

No  response. 
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The  Segretaby.  Mr.  GameroD,  of  PeDDsylvania. 

Mr.  Cameron,  of  Pennsylvania,  rose. 

The  PBESiDBNT|>ro  tempore.  Mr.  Senator  Cameron,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Gamebon,  of  Pennsylvania.    Guilty. 

The  Sbcbbtaby.  Mr.  Cameron,  of  Wisconsin. 

Mr.  Cambbon,  of  Wisconsin,  rose. 

The  Pbbsideni  pro  tempore.  Mr.  Senator  Cameron,  how  say  you  f 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  Camebon,  of  Wisconsin.  Not  guilty  for  want  of  jurisdiction. 

The  Secbetaby.  Mr.  Christiancy. 

Mr.  Chbistiangy  rose. 

The  Pbbsibent  pro  tempore.  Mr.  Senator  Christiancy,  how  say  you  ? 
Is  the  respondent  William  W.  Bellnap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  t£i8  article  t 

Mr.  Chbistiangy.  For  the  reasons  I  have  already  given  in  reference 
to  the  first  article,  and  for  the  further  reason  that  neither  this  article  nor 
any  other  article  of  the  impeachment  could  be  held  good  under  the 
statute  upon  a  motion  in  arrest  of  judgment  in  any  criminal  court, 
omitting,  as  it  does,  to  charge  the  intent  required  by  the  statute,  and, 
therefore,  no  statutory  offense  being  charged  and  no  proof  of  such  in- 
tent being  of  any  avail  where  it  is  not  charged  in  the  artides,  and  there 
being  no  article  appropriate  to  an  impeachable  offense  independent  of 
the  statute,  I  answer  ^<not  guilty.'' 

The  Segbetaby.  Mr.  Clayton. 

No  response. 

The  Segbetaby.  Mr.  Cockrell. 

Mr.  CoGKBELL  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Cockrell,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ! 

Mr.  CoGKBELL.  Guilty. 

The  Segbetaby.  Mr.  Conkling. 

Mr.  Conkling  rose. 

The  Pbesident  ^0  tempore.  Mr.  Senator  Conkling,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article. 

Mr.  CoNKLiNO.  To  vote  guilty  on  this  impeachment  I  moAt  on  my 
oath  find  three  things :  first,  that  impeachment  will  lie  against  a  private 
citizen  holding  no  civil  office;  second,  that  the  acts  charged  are  im- 
peachable ;  and  third,  that  they  are  proved.  I  cannot  find  the  first  of 
these  things,  and  therefore  I  must  vote  ^'not  guilty,"  in  which  vote  I 
consider  no  question  except  the  first  one, — the  question  of  jurisdiction. 

The  Segbetaby.  Mr.  Conover. 

Mr.  CoNovEB  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Conover,  how  say  you  t  Is 
the  respondent,  Wuliam  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  CoNOVEB.  Not  guilty. 

The  Segbetaby.  Mr.  Cooper. 

Mr.  CooPEB  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Cooper,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ! 
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Mr.  Cooper.  Guilty. 

The  Secretary.  Mr.  Gragin. 

Mr.  Gragin  rose. 

The  President  pro  tempore.  Mr.  Senator  Gragin,  bow  say  you !  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Gragin.  My  judgment  tells  me  to  vote  '^  not  guilty,''  for  the 
reason  that  I  am  of  opinion  that  the  Senate  has  no  jurisdiction  to  try  or 
convict  said  Belknap  on  any  charges  whatsoever,  because  he  is  not,  and 
\^s  not  at  the  time  of  his  impeachment  by  the  House  of  Bepresenta- 
ti  ves,  a  civil  officer  within  the  meaning  of  the  Gonstitntion  of  the  United 
States. 

The  Secretary.  Mr.  Davis. 

Mr.  Davis  rose. 

The  President  pro  tempore.  Mr.  Senato]r  Davis,  how  say  yon  f  Is 
the  respondent,  William  W.  Belkn^,  guilty  or  not  gxiilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Davis.  Guilty. 

The  Secretary.  Mr.  Dawes. 

Mr.  Dawes  rose. 

The  President  i>ro  tempore.  Mr.  Senator  Dawes,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Dawes.  Guilty. 

The  Secretary.  Mr.  Dennis. 

Mr.  Dennis  rose. 

The  President  pro  tempore.  Mr.  Senator  Dennis,  how  say  joaf  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  Y 

Mr.  Dennis.  Guilty. 

The  Secretary.  Mr.  Dorsey. 

Mr.  Dorsey  rose. 

The  President  jpro  tempore.  Mr.  Senator  Dorsey,  how  say  yon!  Is 
the  respondent,  WiUiam  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Dorsey.  For  the  reason  I  assigned  in  voting  on  the  preoedini: 
articles,  I  repeat  the  vote  "  not  guilty." 

The  Secretary.  Mr.  Eaton. 

Mr.  Eaton  rose. 

The  President  pro  tempore.  Mr.  Senator  Eaton,  how  say  yoat  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Eaton.  Not  guilty.  I  am  governed  in  this  vote  by  the  same 
reasons  which  I  gave  in  announcing  my  vote  on  the  first  article. 

The  Secretary.  Mr.  Edmunds. 

Mr.  Edmunds  rose. 

The  President  pro  tempore.  Mr.  Senator  Edmunds,  how  say  you !  Is. 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Edmunds.  Guilty. 

The  Sbcretahy.  Mr.  Ferry. 

Mr.  Ferry  rose. 

The  President  pro  tempore.  Mr.  Senator  Ferry,  how  say  yoof  l8 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 
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Mr.  Ferey.  For  a  like  reason  to  that  given  on  articles  1  and  2— a 
want  of  jurisdiction — I  vote  '^not  gnilty." 

The  Secretary.  Mr.  Frelinghnysen. 

Mr.  Frelinghuysen  rose. 

The  President  pro  tempore,  Mr.  Senator  Frelinghuysen,  how  say 
you  f  Is  the  resi>ondent,  William  W.  Belknap,  guilty  or  not  guilty  of 
high  crimes  and  misdemeanors  as  charged  in  this  article! 

Mr.  Frelinghuysen.  For  the  reasons  I  have  already  given,  "  not 
guilty.'^ 

The  Secretary.  Mr.  Goldthwaite. 

]S'o  response. 

The  Secretary.  Mr.  Gordon. 

Mr.  Gordon  rose. 

• 

The  President  pro  tempore.  Mr.  Senator  Gordon  how  say  yont  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  Y 

Mr.  Gordon.  Guilty. 

The  Secretary.  Mr.  Hamilton. 

Mr.  Hamilton  rose. 

The  President  pro  tempore.  Mr.  Senator  Hamilton,  how  say  you  T  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Hamilton.  Guilty. 

The  Secretary.  Mr.  Hamlin. 

Mr.  Hamlin  rose. 

The  President  pro  tempore.  Mr.  Senator  Hamlin,  how  say  yoa  f  Is 
the  respondent,  William  W.  Belknap,  gniky  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Hamxin.  For  reasons  given  upon  the  first  article,  "  not  guilty.^ 

The  Seobetary.  Mr.  Harvey. 

Mr.  Habyby  rose. 

The  President  pro  tenvpore.  Mr.  Senator  Harvey,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Harvey.  For  the  reasons  stated  in  connection  with  my  vote  on 
the  first  article,  I  vote  on  this  article  "  guilty.'' 

The  Seorbjtary.  Mr.  Hitchcock. 

Mr.  Hitchcock  rose. 
^^  The  President  pro  tempore.  Mr.  Senator  Hitchcock,  how  say  you  f 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Hitchcock.  Guilty. 

The  Secretary.  Mr.  Howe. 

Mr.  Howe  rose. 

The  President  pro  tempore.  M|r.  Senator  Howe,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Howe.  Not  guilty. 

The  Secretary.  Mr.  Ingalls. 

Mr.  Ingalls  rose. 

The  President  pro  tempore.  Mr.  Senator  Ingalls,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr  Ingalls.  For  the  same  reasons  and  upon  the  same  grounds  here- 
tofore assigned,  I  answer  "  not  guilty." 

The  Secretary.  Mr.  Johnston. 

%S  B 
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No  response. 

The  Seceetaey.  Mr.  Jones,  of  Florida. 

No  response. 

The  Seceetaey.  Mr.  Jones,  of  Nevada. 

Mr.  Jones,  of  Nevada,  rose. 

The  Peesident  pro  tempore,  Mr.  Senator  Jones,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  1 

Mr.  Jones,  of  Nevada.  Not  guilty. 

The  Seceetaey.  Mr.  Kelly. 

Mr.  Kelly  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  Kelly,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Kelly.  Guilty. 

The  Seceetaey.  Mr.  Keman. 

Mr.  Keenan  rose. 

The  Peesident  pro  tempore,  Mr.  Senator  Kernan,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Keenan.  Guilty. 

The  Seceetaey.  Mr.  Key. 

Mr.  Key  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  Key,  how  say  you  T  Is  Uie 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Key.  Guilty. 

The  Seceetaey.  Mr.  Logan. 

Mr.  Logan  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  Logan,  how  say  youl  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  Y 

Mr.  Logan.  Mr.  President,  this  proceeding  being  in  direct  oppositioo 
to  the  well-established  construction  of  the  Constitution  of  the  United 
States  for  over  three-quarters  of  a  century,  and  believing  that  it  was 
never  contemplated  by  the  framers  of  our  fundamental  law  that  private 
citizens  should  be  arraigned  and  tried  before  the  Senate  of  the  United 
States  on  articles  of  impeadiment  in  order  to  follow  old  English  prece- 
dents, but  that  this  was  one  of  the  things  intended  to  be  avoided,  and 
for  the  reasons  heretofore  given  for  my  vote  on  the  first  article,  I  vote 
"  not  guilty." 

The  Seceetaey.  Mr.  McCreery. 

Mr.  McCeeeey  rose. 

The  President  pro  tempore.  Mr.  Senator  McCreery,  how  say  you  ? 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  McCeeeey.  Guilty. 

The  Seceetaey.  Mr.  McDonald. 

Mr.  McDonald  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  McDonald,  how  say  you  f 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  McDonald.  Guilty. 

The  Seceetaey.  Mr.  McMillan. 

Mr.  McMillan  rose. 

The  President  pro  tempore.  Mr.  Senator  McMillan,  how  say  you  f 
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Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  McMillan.  Not  guilty,  for  want  of  jurisdiction. 

The  Seoebtaby.  Mr.  Maxey. 

Mr.  Maxey  rose. 

The  President  j>ro  tempore.  Mr.  Senator  Maxey,  how  say  yout  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ! 

Mr.  Maxey.  Guilty. 

The  Secretary.  Mr.  Merrimon. 

Mr.  Merrimon  rose. 

The  President  jpro  femporc.  Mr.  Senator  Merrimon,  how  say  yout 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Merrimon.  Guilty. 

The  Secretary.  Mr.  Mitchell. 

Mr.  Mitchell  rose. 

The  President  jpro  tempore.  Mr.  Senator  Mitchell,  how  say  youf  I» 
the  respondent,  WUliam  W.  Belknap,  guilty  or  not  guilty  of  high  crimen 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Mitchell.  Guilty. 

The  Secretary.  Mr.  Morrill. 

Mr.  Morrill  rose. 

The  President  jpro  tempore.  Mr.  Senator  Morrill,  how  say  yout  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  giiilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  MoBRiLL.  Guilty. 

The  Secretary.  Mr.  Morton. 

No  response. 

The  Secretary.  Mr.  Norwood. 

Mr.  Norwood  rose. 

The  President  |?ro  tempore.  Mr.  Senator  Norwood,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Norwood.  Guilty. 

The  Secretary.  Mr.  Oglesby. 

Mr.  Oglesby  rose.    . 

The  President  pro  tempore.  Mr.  Senator  Oglesby,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Oglesby.  Guilty. 

The  Secretary.  Mr.  Paddock. 

Mr.  Paddock  rose. 

The  President  pro  tempore.  Mr.  Senator  Paddock,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Paddock.  For  the  reasons  before  assigned,  and  without  reference 
to  the  matters  charged  in  the  article,  I  vote  **  not  guilty.'^ 

The  Secretary.  Mr.  Patterson. 

Mr.  Patterson  rose. 
^*^®  President  pro  tempore.  Mr.  Senator  Patterson,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
*^^  misdemeanors  as  charged  in  this  article  1 

Mr.  Patterson.  Not  guilty. 

ihe  Secretary.  Mr.  Randolph. 

-Vir.  Randolph  rose. 
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The  President ^ro  tempore.  Mr.  Senator  Randolph,  how  say  you  ?  U 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Randolph.  Guilty. 

The  Secretary.  Mr.  Ransom. 

Mr.  Ransom  rose. 

The  President  pro  tempore.  Mr,  Senator  Ransom,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Ransom.  Guilty. 

The  Seicretary.  Mr.  Robertson. 

Mr.  Robertson  rose. 

The  President  pro  tempore,  Mr.  Senator  Robertson,  how  say  you! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Robertson.  Guilty. 

The  Secretary.  Mr.  Sargent. 

Mr.  Sargent  rose. 

The  President  j>ro  tempore.  Mr.  Senator  Sargent,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Sargent.  Guilty. 

The  Secretary.  Mr.  Saulsbury. 

Mr.  Saulsbury  rose. 

The  President  pro  tempore.  Mr.  Senator  Saulsbury,  how  say  you  ? 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  1 

Mr.  Saulsbury.  Guilty. 

The  Secretary.  Mr.  Sharon. 

No  response. 

The  Secretary.  Mr.  Sherman. 

Mr.  Sherman  rose. 

The  President  pro  tempore.  Mr.  Senator  Sherman,-  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  1 

Mr.  Sherman.  Guilty. 

The  Secretary.  Mr.  Spencer. 

Mr.  Spencer  rose. 

The  President  pro  tempore.  Mr.  Senator  Spencer,  how  say  you !  Is 
the  respondent.  William  W.  Belknap,  guilty  or  not  g^Ity  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Spencer.  For  the  reasons  I  have  already  stated,  I  vote  "  not 
guilty." 

The  Secretary.  Mt.  Stevenson. 

Mr.  Stevenson  rose. 

The  President  pro  tempore.  Mr.  Senator  Stevenson,  how  say  you? 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Stevenson.  Guilty. 

The  Secretary.  Mr.  Thurman. 

Mr.  Thurman  rose. 

The  President  pro  tempore.  Mr.  Senator  Thurman,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Thurman.  Guilty. 

The  Secretary.  Mr.  Wadleigh. 
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Mr.  WADLBiaH  rose. 

The  PeesidBnt  pro  tempore.  Mr.  Senator  Wadleigh,  how  say  you  ! 
Is  the  respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Wadlbigh.  Guilty. 

The  SegbetjlBY.  Mr.  Wallaqe. 

Mr.  Wallace  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Wallace,  how  say  you  t  Is 
the  respondent,  William  w.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Wallace.  Guilty. 

The  Sbcbetaby.  Mr.  West. 

Mr.  West  rose. 

The  President  pro  tempore.  Mr.  Senator  West,  how  say  you  t  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guiltyof  high  crimes  and 
misdemeanors  as  charged  in  this  article  f 

Mr.  West.  For  the  reason  already  assigned  by  me  in  giving  my  vote 
on  the  first  article,  I  vote  "  not  guilty.'' 

The  Sbcbetaby.  Mr.  Whyte. 

Mr.  Whyte  rose. 

The  President  pro  tempore.  Mr.  Senator  Whyte,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  I 

Mr.  Whyte.  Guilty. 

The  Sbcbetaby.  Mr.  Windom. 

Mr.  Windom  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Windom,  how  say  you  T  Is 
the  respondent,  William.  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Windom.  For  reasons  already  assigned,  I  answer,  ''not  guilty." 

The  Sbcbbtaby.  Mr.  Withers.  ; 

Mr.  WiTHBBS  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Withers,  how  say  you  f  Is 
the  respondent,  William  W.  Belkni^,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Withers.  Guilty. 

The  Sbcbetaby.  Mr.  Wright. 

Mr.  Weight  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Wright,  hpw  say  you  1  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  T 

Mr.  Wright.  I  believe  we  have  jurisdiction  to  determine  the  ques- 
tion. I  decide  the  case  upon  the  facts,  on  the  testimony  alone,  and  upon 
this  testimony  I  find  the  defendant  ^'  not  guilty." 

The  Pbesident  pro  tempore.  The  Secretary  will  read  the  names  of  the 
Senators  voting. 

The  Secretary  read  as  follows : 

GcJU^TY — Messri*.  Bajard,  Booth,  Cameron  of  Peonsjlvania,  Cockrell,  Cooper,  Davis, 
Dawes,  Dennis,  Edmunds,  Gordon,  Hamilton,  Harvey,  Hitchcock,  Kelly,  Keman,  Kev, 
McCreerj,  McDonald,  Maxey,  Merrimon,  Mitchell,  Morrill,  Norwood,  O^iesbj,  Bandolpn, 
Bansono,  Bobertson,  Sargent,  Saulsbary,  Sherman,  Stevenson,  Thnrman,  Wadleigh,  Wallace, 
Whyte,  and  Withers— 36. 

ifoT  QuiLTY— Messrs.  Allison,  Anthony,  Bontwell,  Brace,  Cameron  of  Wisconsin,  Chris- 
tian(^,  ConklinfTt  Conover,  Cragin,  Dorsey,  Eaton,  Ferrv,  Frelinghnysen,  Hamlin,  Howe, 
Ingafls,  Jones  of  Nevada,  Logan,  McMillan,  Paddock,  Patterson,  Spencer,  West,  Windom, 
and  Wright— 25. 

The  Pbesidbnt  pro  tempore.  On  this  article  36  Senators  vote  guilty, 
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and  25  Senators  not  guilty.    Two-thirds  of  the  members  present  not  sus- 
taining the  third  article,  the  respondent  is  acqaitted  on  this  article. 
The  next  article  will  be  read: 
The  Secretary  read  as  follows : 

Article  IV. 

That  said  William  W.  Belknap,  while  he  was  in  office  and  acting  as  Secretary  of  War  of 
the  United  States  of  America,  did,  on  the  10th  day  of  October,  1870,  in  the  exercise  of  the 

Sower  and  authority  vested  in  him  as  Secretary  of  War  as  aforesaid  by  law,  appoint  one 
ohn  S.  Evans  to  maintain  a  tradinf^  establishment  at  Fort  Sill,  a  military  post  of  the  United 
States,  and  he,  the  said  Belknap,  did  receive,  from  one  Caleb  P.  Marsh,  lar^  sums  of  mone? 
for  and  in  consideration  of  his  having^  so  appointed  said  John  S.  Evans  to  maintain  said  tnd* 
inff  establishment  at  said  military  post,  and  for  continuing  him  therein,  whereby  he  has  been 
guilty  of  high  crimes  and  misdemeanors  in  his  said  office. 

Specificatum  l.—On  or  about  the  2d  day  of  November,  1870,  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  Caleb  P.  Marsh  $1,500,  in  considera- 
tion of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at  Fort 
Sill  aforesaid,  and  for  continuing  him  therein. 

SfteeUUation  2.— On  or  about  the  17th  day  of  January,  1871,  the  said  William  W.  Belknap, 
while  Secretarvof  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  oonaid* 
oration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  lor  continuing  him  therein. 

Sptcificalion  Z.—On  or  about  the  18th  da^  of  April,  1871,  the  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid* 
oration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  estabUshment 
at  Fort  Sill  aforesaid,  ana  continuing  him  therein. 

Specification  4.~0n  or  about  the  25th  day  of  July,  1871,  the  said  William  W.  Belknan, 
while  Secretarv  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  ana  continuing  him  therein. 

Soecjficatian  5.— On  or  about  the  10th  day  of  November,  187 1 ,  the  said  William  W.  Belknap, 
while  Secretarv  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  naving  appointed  said  John  S.  Evans  to  maintain  a  trading  establlsbmeot  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Sj^ecification  6.— On  or  about  the  15th  day  of  January,  1872,  the  said  WilKam  W.  Belknap, 
whil^  Secretarv  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  7.— On  or  about  the  13th  day  of  June,  1872.  the  said  William  W.  Belknao, 
while  Secretary  of  War  as  aforesidd,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  8.— On  or  about  the  22d  day  of  November,  1872,  the  said  William  W.  Bel- 
knap, while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  |l,500t  to 
consideration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establish- 
ment at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  9.— On  or  about  the  28th  day  of  April,  1873,  the  said  William  W.Belknap, 
while  Secretary  of  War  as  aforesaid,  did  recdve  from  said  Caleb  P.  Marsh  $1,000,  in  con- 
sideration of  ms  having  appointed  said  John  8.  Evans  to  maintain  a  trading  establishment 
at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  lO.—On  or  about  the  16th  day  of  June,  1873,  the  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,700,  in  con- 
sideration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment 
at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  11. — On  or  about  the  4th  day  of  November,  1873,  the  said  William  W.Bel- 
knap,  while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in 
consideration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establish- 
ment at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  12.— On  or  about  the  22d  day  of  January,  1874,  the  said  William  W.  Bel- 
knap, while  Secretary  of  War  as  aforesaid,  did  receive  from  sud  Caleb  P.  Marsh  $1,500,  in 
consideration  of  his  having  appointed  said  John  S.  Evans  to  maintiun  a  trading  establish- 
ment at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  13.— On  or  about  the  10th  day  of  April,  1874,  the  said  William  W.Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  con- 
sideration of  his  having  appointed  said  John  8.  Evans  to  maintain  a  trading  establishment 
at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  14.— On  or  about  the  9th  day  of  October,  1874,  the  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  con- 
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gideration  of  hU  having  appointed  said  John  S.  Eyans  to  maintain  a  trading  establishmen 
at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

SpecUication  15.— On  or  about  the  24th  day  of  May,  1875,  the  said  William  W.  Belknap, 
while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in  consid- 
eration of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establishment  at 
Fort  Sill  aforesaid,  and  continuing  him  therein. 

Specification  16.— On  or  abont  the  17th  day  of  November,  1875,  the  said  William  W.  Bel- 
knap, while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $1,500,  in 
consideration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establish- 
ment at  Fort  Sill  aforesaid,  and  continuing  him  therein. 

SpeeificatioM  17.— On  or  about  the  15th  day  of  January,  1876,  the  said  William  W.  Bel- 
knap, while  Secretary  of  War  as  aforesaid,  did  receive  from  said  Caleb  P.  Marsh  $750,  in 
consideration  of  his  having  appointed  said  John  S.  Evans  to  maintain  a  trading  establish- 
ment at  Fort  Sill  aforesaid,  ana  continuing  him  therein. 

The  President  pro  tempore.  The  Secretary  will  call  the  roll. 

The  Secretary.  Mr.  Alcorn. 

No  response. 

The  Secretary.  Mr.  Allison. 

Mr.  Allison  rose. 

The  President  pro  tenwore.  Mr.  Senator  Allison,  how  say  you  ?  Is 
the  respondent,  WUliam  w.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article? 

Mr.  Allison.  For  the  reasons  I  have  already  stated,  I  answer  <^  not 
guilty.'^ 

The  Secretary.  Mr.  Anthony. 

Mr.  Anthony  rose. 

The  President  |7ro  tempore,  Mr.  Senator  Anthony,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  tulicle  f 

Mr.  Anthony.  For  the  reason  I  have  already  stated,  that  the  respond- 
ent is  not  impeachable,  I  vote  "  not  guilty.'^ 

The  Secretary.  Mr.  Barnum. 

No  response. 

The  Secretary.  Mr.  Bayard. 

Mr.  Bayard  rose. 

The  President  pro  tempore.  Mr.  Senator  Bayard,  how  say  you  T  Is 
the  respondent,  WUliam  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Bayard.  Guilty. 

The  Secretary.  Mr.  Bogy. 

No  response. 

The  Secretary.  Mr.  Booth. 

Mr.  Booth  rose. 

The  President  pro  tempore.  Mr.  Senator  Booth,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article f 

Mr.  Booth.  Guilty.  Holding  as  I  do  that  the  question  of  jurisdic- 
tion has  been  decided  by  a  vote  comptent  to  decide  it,  and  is  not  now 
before  this  tribunal  at  s^l,  and  that  it  can  be  raised  at  any  time  before 
final  judgment  as  a  distinct  question,  and  that  it  is  always  and  under 
all  circumstances  a  question  distinct  from  that  of  fact,  and  that  the 
question  of  fact  as  to  guilt  or  innocence  is  the  only  one  upon  which  the 
Constitution  requires  a  concurrence  of  two-thirds,  and  believing  further 
that  the  testimony  is  conclusive  of  guilt  and  that  I  am  only  called  upon 
to  vote  on  the  question  of  guilt  or  innocence,  I  vote  "  guilty.'' 

The  Secretary.  Mr.  Boutwell. 

Mr.  Boutwell  rose. 

The  President  pro  tempore.  Mr.  Senator  Boutwell,  how  say  you!    Is 
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the  respoudent,  William  W.  Belknap,  guilty  or  Dot  guilty  of  high  crimes 
aud  misdemeanors  as  charged  in  this  article  Y 

Mr.  BouTWELL.  I  say  "  not  guilty,''  for  the  reasons  stated  in  connec- 
tion with  my  vote  on  the  first  article. 

The  Secebtaby.  Mr.  Bruce. 

Mr.  Bruce  rose. 

The  President  j^ro  tempore.  Mr.  Senator  Bruce,  how  say  yoa!  Is 
the  respondent,  Wilham  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Bruce.  For  the  reasons  stated  in  connection  with  my  vote  on  the 
first  and  all  other  articles,  I  answer  **  not  guilty." 

The  Secretary.  Mr.  Burnside. 

No  response. 

The  Secretary.  Mr.  Cameron,  of  Pennsylvania. 

Mr.  Cameron,  of  Pennsylvania,  rose. 

The  President  pro  tempore,  Mr.  Senator  Cameron,  how  say  tou  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  T 

Mr.  Cameron,  of  Pennsylvania.  Guilty. 

The  Secretary.  Mr.  Cameron,  of  Wisconsin. 

Mr.  Cameron,  of  Wisconsin,  rose. 

The  PRESiDENT|>ro  tempore.  Mr.  Senator  Cameron,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  9 

Mr.  Cameron,  of  Wisconsin.   Not  guilty,  for  want  of  jurisdiction. 

The  Secretary.  Mr.  Christiaucy. 

Mr.  Christiancy  rose. 

The  President  pro  tempore,  Mr.  Sent. tor  Christiancy,  how  say  yon! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Christiancy.  For  reasons  already  given  under  other  articles, 
I  say  **  not  guilty,''  and  for  a  further  reason  which  1  might  state.  Be- 
lieving that  this  Senate  sitting  as  a  court  has  no  constitutional  power 
to  try  the  impeachment,  and  that  the  decision  of  less  than  a  majority  of 
two-thirds  in  favor  of  jurisdiction  is  of  no  more  validity  than  the  same 
vote  would  be  upon  the  facta,  and  that  the  question  of  jurisdiction  is 
always  involved  in  every  conviction,  for  these  reasons  I  vote  **not 
guilty." 

The  Secretary.  Mr.  Clayton. 

No  response. 

The  Secretary.  Mr.  Cockrell. 

Mr.  GocKjtELL  rose. 

The  President  j>ro  tempore.  Mr.  Senator  Cockrell,  how  say  yon?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Cockrell.  Guilty. 

The  Secretary.  Mr.  Conkling. 

Mr.  CoNKLma  rose. 

The  President  pro  tempore.  Mr.  Senator  Conkling,  how  say  yoaf  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  aa  charged  in  this  article  f 

Mr.  Conkling.  This  being  the  first  attempt  in  our  history  to  stittch 
political  power  of  impeachment  over  all  the  citizens  of  the  United  States, 
I  vote  "  not  guilty ''as  the  only  mode  of  recording  my  judgment  against 
such  a  doctrine ;  and  I  so  vote  with  a  sense  of  relief  arising  from  the 
fact  that  the  respondent  is  triable  aud  is  now  in  fact  indicted  under 
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statutes  which  impose  on  him,  if  convicted,  in  addition  to  other  punish- 
ments, perpetual  disability  to  hold  office ;  and  this  is  all  which  could 
follow  a  conviction  here. 

The  Sboeetaby.  Mr.  Conover. 

Mr.  OoNOVBB  rose. 

The  Pebsident  jmto  tempore.  Mr.  Senator  Conover,  bow  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  CONOVBB.  Not  guilty. 

The  Sbobbtaby.  Mr.  Cooper. 

Mr.  CooPEB  rose. 

The  Pbesidbnt  pro  tempore.  Mr.  Senator  Cooper,  bow  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

3Ir.  CcK)PBE.  Ooilty. 

The  Seobetaby.  Mr.  Cragin. 

Mr.  Cbagin  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  Cragin,  how  say  you  f  Is 
the  respondent,  William  W.Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Cbagin.  Mr.  President,  I  condemn  the  acts  charged  against  the 
respondent  in  this  article,  and  I  am  inclined  to  think  the  proof  sustains 
the  charges ;  but  for  the  reasons  which  I  have  given  for  voting  not 
guilty  on  former  articles,  that  this  Senate  has  no  jurisdiction  to  try  a 
private  citizen,  I  am  compelled  to  vote  "  not  guilty." 

The  Secbetaey.  Mr.  Davis. 

Mr.  Davis  rose. 

The  Pbestdent  pro  tempore.  Mr.  Senator  Davis,  how  say  you  ?  Is 
tlie  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
aud  misdemeanors  as  charged  in  this  article  ? 

Mr.  Davis.  Guilty. 

The  SEOBETAEt.  Mr.  Dawes. 

Mr.  Dawes  rose. 

The  Pbbsibent  pro  tempore.  Mr.  Senator  Dawes,  how  say  you  .9  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
aud  misdemeanors  as  charged  in  this  article  Y 

Mr.  Dawes.  Believing  that  the  question  of  jurisdiction  has  been  set- 
tled by  the  expressed  opinions  of  the  firamers  of  the  Constitution  and  by 
the  unbroken  precedents  in  all  our  political  history,  and  believing  that 
the  allegations  have  been  sustained  by  the  evidence,  I  vote  ^'guilty.'' 

The  Seobetaby.  Mr.  Dennis. 

Mr.  Dennis  rose. 

The  Pebsident  pro  tempore.  Mr.  Senator  Dennis,  how  say  you  1  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  cluurged  in  this  article  1 

Mr.  Dennis.  Guilty. 

The  Seobetaby.  Mr.  Dorsey. 

Mr.  Doesby  rose. 

The  Pebsident  pro  tempore.  Mr.  Senator  Dorsey,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article? 

Mr.  DoESEY.  For  the  reason  that  the  Senate  has  no  jurisdiction  to 
try  this  article  or  any  other,  I  vote  "  not  guilty." 

The  Seobetaby.  Mr.  Eaton. 

Mr.  Eaton  rose. 

The  Pebsident  pro  tempore.  Mr.  Senator  Eaton,  how  say  you  t    Is 
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the  respoudent,  William  W.  Belknap,  gailty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Eaton.  My  vote  on  this  article  is  governed  by  the  same  reasons 
which  have  heretofore  governed  me  5  I  vote  **  not  guilty.'' 

The  Segbbtabt.  Mr.  Edmunds. 

Mr.  Edmunds  rose. 

The  President  pro  tempore.  Mr.  Senator  Edmunds,  how  say  you! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  t 

Mr.  Edmunds.  Guilty. 

The  Sbobbtabt.  Mr.  Ferry. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Ferry,  how  say  you !  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Febby.  For  the  same  reasons  which  I  expressed  as  governing 
iiiy  JudgQi^Dt  on  article  1  and  other  articles,  I  vote  ^*  not  guilty .'^ 

The  Sbobbtabt.  Mr.  Frolinghuysen. 

IVIr.  FBBLiNaHUTSBN  rosc. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Frelinghuysen,  how  say 
you  ?  Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of 
high  crimes  and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Fbblinghutsbn.  For  the  reasons  I  have  already  indicated/^  not 
guilty.'' 

The  Secbetaby.  Mr.  Goldthwaite. 

No  response. 

The  Sbobbtabt.  Mr.  Gordon. 

IVIr.  Gobdon  rose. 

The  Pbbsidbnt  jpro  tempore.  Mr.  Senator  Gordon,  how  say  youf  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Gobdon.  Guilty. 

The  Seobbtaby.  Mr.  Hamilton. 

Mr.  Hamilton  rose. 

The  Pbbsidbnt  pro  tempore.  Mr.  Senator  Hamilton,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Hamilton.  Guilty. 

The  Seobbtaby.  Mr.  Hamlin. 

Mr.  Hamlin  rose. 

Tne  Pbbsidbnt  pro  tempore.  Mr.  Senator  Hamlin,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Hamlin.  Believing  the  proceedings  in  this  case  in  violation  of 
the  unbroken  precedents  of  the  Government  from  the  day  of  its  foauda* 
tion  to  the  present  time,  and  believing  that  none  but  a  civil  officer  named 
in  the  Constitution  is  the  subiect  of  impeachment,  and  believing  the 
proceeding  one  which  may  well  and  ought  to  alarm  the  public,  and  also 
for  the  reasons  which  I  have  already  given,  I  vote  "  not  guilty.'' 

The  Seobbtaby.  Mr.  Harvey. 

Mr.  Habvby  rose. 

Tne  Pbbsidbnt  pro  tempore.  Mr.  Senator  Harvey,  now  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  artide  t 

Mr.  Habvby.  For  the  reasons  given  in  connection  with  my  vote  on 
the  first  article,  I  vote  "  guilty^  on  this  article. 

The  Seobbtaby.  Mr.  Hitchcock. 
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Mr.  Hitchcock  rose. 

The  President  pro  tetnpare.  Mr.  Senator  Hitchcock,  how  say  you? 
Is  the  respondent,  William  W.  Belknap,  gailty  or  not  gnilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Hitchcock.  Guilty. 

The  Secretary.  Mr.  Howe. 

Mr.  Howe  rose* 

The  President  pro  tempore.  Mr.  Senator  Howe,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Howe.  Not  guilty.  I  have  already  indicated  the  reasons  which 
control  all  my  votes. 

The  Secretary.  Mr.  Ingalls. 

Mr.  Ingalls  rose. 

The  President  pro  tempore.  Mr.  Senator  Ingalls,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  gnilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article? 

Mr.  Inqalls.  Having  heard  no  satisfactory  or  sufficient  reasons  for 
changing  my  previous  opinion,  I  vote  "  not  guilty." 

The  Secretary.  Mr.  Johnston. 

No  response. 

The  Secretary.  Mr.  Jones,  of  Florida. 

No  response. 

The  Secretary.  Mr.  Jones,  of  Nevada. 

Mr.  Jones,  of  Nevada,  rose. 

The  President  pro  tempore.  Mr.  Seiator  Jones,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article! 

Mr.  Jones,  of  Nevada.  Not  gailty. 

The  Secretary.  Mr.  Kelly. 

Mr.  Kelly  rose. 

The  President  pro  tempore.  Mr.  Senator  Kelly,  how  say  you  ?  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Kelly.  Guilty. 

The  Secretary.  Mr.  Kernan. 

Mr.  Kernan  rose. 

The  President  pro  tempore.  Mr.  Senator  Kernan,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article? 

Mr.  Kernan.  Guilty. 

The  Secretary.  Mr.  Key. 

Mr.  Key  rose. 

The  President  pro  tempore.  Mr.  Senator  Key,  how  say  you  ?  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article? 

Mr.  Key.  Guilty. 

The  Secretary.  Mr.  Logan. 

Mr.  Logan  rose. 

The  President  pro  tempore.  Mr.  Senator  Logan,  how  say  you?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article! 

Mr.  Logan.  Mr.  President,  I  condemn  the  conduct  of  the  respondent 
a«  strongly  as  any  one;  but  there  being  no  foundation  either  in  the 
^constitution  or  the  well-settled  precedents  of  this  country  for  this  pro- 
ceeding, in  my  judgment  the  proceeding  is  void.    This  power  of  trial 
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shoald  never  be  exercised  by  the  Senate  of  the  United  States  except  in 
cases  clearly  within  the  meaning  of  the  Ck>n8titntion.  This  case  not 
being  one  of  that  character,  shoald  not  have  been  entertained  by  the 
Senate  at  all;  and  for  the  reasons  heretofore  given  in  connectioD  with 
my  vote  on  the  preceding  articles,  I  vote  "  not  guilty." 

The  Sbceetaey.  Mr.  McCreery. 

Mr.  MoGbebby  rose. 

The  Pbbsidbnt  jwo  tempore.  Mr.  Senator  McCreery,  how  say  you  f 
Is  the  respondent,  William  W.  Belknap,  goilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article! 

Mr.  MoGbbeby.  Guilty. 

The  Sbobbtaby.  Mr.  McDonald. 

Mr.  McDonald  rose. 

The  Pbbsidbnt  pro  tetnpore.  Mr.  Senator  McDonald,  how  say  yoo ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  McDonald.  Guilty. 

The  Sbcbetaby.  Mr.  McMillan. 

Mr.  McMillan  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  McMillan,  how  say  yoo ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  McMillan.  Not  guilty  for  want  of  jurisdiction. 

The  Sbcbetaby.  Mr.  Maxey. 

Mr.  Maxey  rose. 

The  Pbesident  pro  tempore,  Mr.  Senator  Maxey,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Maxey.  Guilty. 

The  Sbcbetaby.  Mr.  Merrimon. 

Mr.  Mebbdion  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Merrimon,  how  say  yon Y 
Is  the  respondent  guilty  or  not  guilty  of  high  crimes  and  misdemeanors 
as  charged  in  this  article  t 

Mr.MBBBiMON.  Guilty. 

The  Sbcbetaby.  Mr.  Mitchell. 

Mr.  Mitchell  rose. 

The  PBEsn)ENT  pro  teimore.  Mr.  Senator  Mitchell,  how  say  you!  Is 
the  respondent,  Wifiiam  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Mitchell.  Guilty. 

The  Sbcbetaby.  Mr.  Morrill. 

Mr.  MoBBiLL  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Morrill,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  MOBBILL.  Guilty. 

The  Sbcbetaby.  Mr.  Morton. 

No  response. 

The  Sbcbetaby.  Mr.  Norwood. 

Mr.  NoBWOOD  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Norwood,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  NoBWOOD.  Guilty. 

The  Sbcbetaby.  Mr.  Oglesby. 
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Mr.  Oglesby  rose.     * 

The  President  pro  tempore.  Mr.  Senator  Oglesby,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Oglesby.  Guilty. 

The  Secretary.  Mr.  Paddock. 

Mr.  Paddook  rose. 

The  President  pro  tempore.  Mr.  Senator  Paddock,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Paddock.  For  the  reasons  before  assigned,  and  excluding  any 
question  of  fact  as  charged  in  this  article,  I  rote  ^'  not  guilty." 

The  Secretary.  Mr.  Patterson. 

Mr.  Patterson  rose. 

The  President  pro  tempore.  Mr.  Senator  Patterson^  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Patterson.  Not  guilty. 

The  Secretary.  Mr.  Bandolph. 

Mr.  Randolph  rose. 

The  President  pro  tempore.  Mr.  Senator  Bandolph,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Bandolph.  Guilty. 

The  Secretary.  Mr.  Bansom. 

Mr.  Bansom  rose. 

The  President  pro  tensor e.  Mr.  Senator  Bansom,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Bansom.  Guilty. 

The  Secretary.  Mr.  Bobertson. 

Mr.  Bobertson  rose. 

The  President  pro  tempore.  Mr.  Senator  Bobertson,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Bobertson.  Guilty. 

The  Secretary.  Mr.  Sargent. 

Mr.  Sargent  rose. 

The  President  pro  tempore.  Mr.  Senator  Sargent,  how  say  you?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  t 

Mr.  Sargent.  Guilty. 

The  Secretary.  Mr.  Saulsbury. 

Mr.  Saulsbury  rose. 

The  President  pro  tempore.  Mr.  Senator  Saulsbury,  how  say  you  I 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Saulsbury.  Guilty. 

The  Secretary.  Mr.  Sharon. 

No  response. 

The  Secretary.  Mr.  Sherman. 

Mr.  Sherman  rose. 

The  President  pro  tempore.  Mr.  Senator  Sherman,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

IMr.  Sherman.  Guilty. 
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The  Secbetary.  Mr.  Spencer. 

Mr.  Spencer  rose. 

The  President  pro  tempore.  Mr.  Seuator  Spencer,  how  say  you?  h 
the  respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  high  crimes 
and  n^isdemeanors  as  charged  in  this  article  ? 

Mr.  Spencer.  For  the  reasons  I  have  already  stated,  I  vote  "not 
guilty.'^ 

The  Secretary.  Mr.  Stevenson. 

Mr.  Stevenson  rose. 

The  President  pro  tempore,  Mr.  Senator  Stevenson,  how  say  yoaf 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Stevenson.  Guilty. 

The  Secretary.  Mr.  Thurman. 

Mr.  Thurman  rose. 

The  President  pro  tempore.  Mr.  Senator  Thurman,  how  say  yoa  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Thurman.  Guilty. 

The  Secretary.  Mr.  Wadleigh. 

Mr.  Wadleigh  rose. 

The  President  pro  tempore.  Mr.  Senator  Wadleigh,  bow  say  you! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high 
crimes  and  misdemeanors  as  charged  in  this  article  f 

Mr.  Wadleigh.  Guilty. 

The  Secretary.  Mr.  Wallace. 

Mr.  Wallace  rose. 

The  President  pro  tempore.  Mr.  Senator  Wallace,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ?  > 

Mr.  Wallace.    Guilty. 

The  Secretary.  Mr.  West. 

Mr.  West  rose. 

The  President  2>ro  tempore.  Mr.  Senator  West,  how  say  yoa!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ! 

Mr.  West.  For  thcf  reason  already  assigned  in  connection  with  my  first 
vote,  I  vote  *'  not  guilty.^ 

The  Secretary.  Mr.  Whyte. 

Mr.  Whyte  rose. 

The  President  pro  tempore.  Mr.  Senator  Whyte,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Whyte.    Guilty. 

The  Secretary.  Mr.  Windom. 

Mr.  Windom  rose. 

The  President  pro  tempore.  Mr.  Senator  Windom,  how  say  you  1  i{l8 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  ? 

Mr.  Windom.  For  reasons  already  stated,  I  answer  "  not  guilty." 

The  Secretary.  Mr.  Withers. 

Mr.  Withers  rose. 

The  President  |>ro  tempore.  Mr.  Senator  Withers,  how  say  youl  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Withers.  Guilty. 
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The  Secretary.  Mr.  Wright. 

Mr.  Wright  rose. 

The  President  pro  tempore.  Mr.  Senator  Wright,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  high  crimes 
and  misdemeanors  as  charged  in  this  article  f 

Mr.  Wright.  On  my  responsibility  as  a  member  of  this  court  I  am  to 
answer  whether  the  defendant  is  guilty  or  not  guilty  as  charged  in  this 
article.  I  have  nothing  to  do  with  anything  else.  Looking  at  the  testi- 
mony and  giving  to  it  all  its  weight,  I  feel  constrained  to  say  that  the 
article  is  not  sustained  by  that  weight  of  testimony  required  in  this  court 
and  all  courts  exercising  like  jurisdiction.    I  vote  *'not  guilty." 

The  names  of  those  voting  guilty  and  not  guilty,  respectively,  were 
read,  as  follows : 

Guilty — Messrs.  Bayard,  Booth,  Cameron  of  Pennsylvania,  Cockrell,  Cooper,  Davis* 
Dawes,  Dennis,  Edmunds,  Gordon,  Hamilton,  Harvej,  Hitchcock,  Kellj,  Keman,  Key,  Mc 
Creery,  McDonald,  Mazey,  Merrimon,  Mitchell,  Morrill,  Nohrood,  Oglesby,  Randolph,  Ran- 
som, Robertson,  Sargent,  Saalsbory,  Sherman,  Stevenson,  Tharman,  Wadleigh,  Wallace, 
Whyte,  and  Withers— 36. 

Not  Guilty — Messrs.  Allison,  Anthony,  Bontwell,  Bruce,  Cameron  of  Wisconsin,  Chris- 
tiancY,  Conkling,  Conover,  Cragin,  Dorsey,  Eaton,  Ferry,  Frelinghnysen,  Hamlin,  Howe, 
Inzalls,  Jones  of  Nevada,  Logan,  McMillan,  Paddock,  Patterson,  Spencer,  West,  Wlndom, 
and  Wright— 25. 

The  President  pro  tempore.  On  this  article  36  Senators  vote  *'  guilty," 
and  25  Senators  vote  '*  not  guilty."  Two-thirds  not  sustaining  it,  the 
respondent  is  acquitted  on  the  fourth  article.  The  next  article  will  be 
read. 

The  Secretary  read  as  follows : 

Articlb  V, 

That  one  John  S.  Evans  was,  on  the  10th  day  of  October,  in  the  year  1870,  appointed  by 
the  said  Belknap  to  maintain  a  trading  establishment  at  Fort  Sill,  a  military  post  on  the 
frontier,  not  in  the  vicinity  of  any  city  or  town,  and  said  Belknap  did,  from  that  aay  contin- 
uously to  the  2d  day  of  March,  1B76,  permit  said  Evans  to  maintain  the  same;  and  said 
Belknap  was  indnced  to  make  said  apnointment  by  the  inflnence  and  request  of  one  Caleb 
P.  Marsh ;  and  said  Evans  paid  to  said  Marsh,  in  consideration  of  such  influence  and  request 
and  in  consideration  that  he  should  thereby  induce  said  Belknap  to  make  said  appointment, 
divers  large  sums  of  money  at  various  times,  amounting  to  about  $12,000  a  year  from  the 
date  of  said  appointment  to  the  25th  day  of  March,  1872,  and  to  about  $6,000  a  vear  thereafter 
until  the  2d  day  of  March,  1876,.  all  which  said  Belknap  well  knew  ;  yet  said  Belknap  did, 
in  consideration  that  he  would  permit  said  Evans  to  continue  to  maintain  said  trading  estab- 
lishment and  in  order  that  said  payments  might  continue  and  be  made  by  said  Evans  to 
said  Marsh  as  aforesaid,  corruptly  receive  from  said  Marsh,  either  to  his,  the  said  Belknap*s, 
own  use  or  to  be  paid  over  to  the  wife  of  said  Belknap,  divers  large  sums  of  money  at  vari- 
ous times,  namely :  the  sum  of  $1,500  on  or  about  the  2d  day  of  November,  1870 ;  the  sum 
of  $1,500  on  or  about  the  17th  day  of  January,  1871  ;  the  sum  of  $1,500  on  or  about  the  18th 
day  of  April,  1871 ;  the  sum  of  $1,500  on  or  about  the  25th  day  of  Julv,  1871 ;  the  sum  of 
$1,500  on  or  about  the  10th  day  of  November,  1871 ;  the  sum  of  1 1,500  on  or  about 
the  15th  day  of  January,  1872;  the  sum  of  $1,500  on  or  about  the  13th  day  of 
June,  1872;  the  sum  of  $1,500  on  or  about  the  22d  day  of  November,  1672;  the  sum 
of  $1,000  on  or  about  the  28th  day  of  April,  1873 ;  the  sum  of  $1,700  on  or  about  the  16th 
day  of  June,  1873 ;  the  sum  of  $1,500  on  or  about  the  4th  day  of  November,  1873 ;  the  sum 
of  $1,500  on  or  about  the  22d  day  of  January,  1874 ;  the  sum  of  $1,500  on  or  about  the  10th 
day  of  April,  1874  ;  the  sum  of  $1,500  on  or  about  the  9th  day  of  October,  1874 ;  the  sum 
of  $1,500  on  or  about  the  24th  day  of  May,  1875 ;  the  sum  of  $1,500  on  or  about  the  17th 
day  of  November,  1875 ;  the  sum  of  $750  on  or  about  the  15th  day  of  Januarv,  1876 ;  all 
of  which  acts  and  doings  were  while  the  said  Belknap  was  Secretary  of  War  of  the  United 
States,  as  aforesaid,  and  were  a  high  misdemeanor  in  said  office.  • 

The  Peesidbnt  pro  tempore.  The  Secretary  will  call  the  names. 

The  Secretary.  Mr.  Alcorn. 

No  response. 

The  Secretary.  Mr.  Allison. 

Mr.  Allison  rose. 
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The  President  pro  tempore.  Mr.  Senator  Allison,  bow  say  you  T  la 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Allison.  For  reasons  already  assigned,  I  answer  ^^not  gailty.'^ 

The  Secretary.  Mr.  Anthony. 

Mr.  Anthony  rose. 

The  President  pro  tempore.  Mr.  Senator  Anthony,  bow  say  yon !  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Anthony.  For  the  reason  already  stated  by  me,  believing  that 
the  respondent  is  not  liable  to  impeachment,  I  answer  ^^  not  gailty." 

The  Secretary.  Mr.  Bamam. 

No  response. 

The  Secretary.  Mr.  Bayard. 

Mr.  Bayard  rose. 

The  President  pro  tempore.  Mr.  Senator  Bayard,  how  say  you  T  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis 
demeanor  as  charged  in  this  article  t 

Mr.  Bayard.  Guilty. 

The  Secretary.  Mr.  Bogy. 

No  response. 

The  Secretary.  Mr.  Booth. 

Mr.  Booth  rose. 

The  President  pro  tempore.  Mr.  Senator  Booth,  how  say  yon !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Booth.  Guilty. 

The  Secretary.  Mr.  Boutwell. 

Mr.  Boutwell  rose. 

The  President  pro  tempore.  Mr,  Senator  Boutwell,  how  say  yoa!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article? 

Mr.  Boutwell.  I  say  "  not  guilty,''  for  reasons  stated  in  connection 
with  my  vote  on  the  first  article. 

The  Secretary.  Mr.  Bruce. 

Mr.  Bruce  rose. 

The  President  pro  tempore.  Mr.  Senator  Bruce,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  Bruce,  t'ov  want  of  jurisdiction,  I  answer  "not  guilty." 

The  Secretary.  Mr.  Bumside. 

Ko  response. 

The  Secretary.  Mr.  Cameron,  of  Pennsylvania. 

Mr.  Cameron,  of  Pennsylvania,  rose. 

The  President i>ro  tempore.  Mr.  Senator  Cameron,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  Cameron,  of  Pennsylvania.  Guilty. 

The  Secretary.  Mr.  Cameron,  of  Wisconsin. 

Mr.  Cameron,  of  Wisconsin,  rose. 

The  President  |>ro  tempore.  Mr.  Senator  Cameron,  how  say  youl  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  Cameron,  of  Wisconsin.  Not  guilty  for  want  of  jurisdiction. 

The  Secretary.  Mr.  Christiancy. 

Mr.  Christiancy  rose. 
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The  President  pro  tempore.  Mr.  Senator  Christianoy,  bow  say  you  t 
Is  the  respondent^  William  W.  Belknap,  guilty  or  not  guilty  of  a  higk 
misdemeanor  as  charged  in  this  article  ? 

Mr.  Chbistiancy.  For  reasons  sdready  given  in  relation  to  preceding 
articles,  I  answer  "  not  guilty.'' 

The  JSecrbtaey.  Mr.  Clayton. 

No  response. 

The  Secretary.  Mr.  Cockrell.     • 

Mr  Cockrell  rose. 

The  President  pro  tempore.  Mr.  Senator  Cockrell,  how  say  you  !  Is 
the  resi>ondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Cockrell.  Guilty. 

The  Secretary.  Mr.  Conkling. 

Mr.  CoNKLiNG  rose. 

The  President  pro  tempore.  Mr.  Senator  Conkling,  how  say  you  !  Is 
the  resi>ondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article? 

Mr.  Conkling.  Joseph  Story  and  every  other  commentator  on  the 
Constitution  who  has  treated  the  question,  as  far  as  I  know,  having 
solemnly  recorded  their  judgments  again  the  legal  possibility  of  trying 
private  citizens  by  the  political  remedy  of  impeachment,  I  vote  '^  not 
guilty  "  in  order  to  follow  them  in  holding  this  proceeding  utterly  void. 

The  Secretary.  Mr.  Conover. 

Mr.  Conover  rose. 

The  President  pro  tempore.  Mr.  Senator  Conover,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Conover.  Not  guilty. 

The  Secretary.  Mr.  Cooper. 

Mr.  Cooper  rose. 

The  President  pro  tempore.  Mr.  Senator  Cooper,  how  say  you  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Cooper.  Guilty. 

The  Secretary.  Mr.  Cragin. 

Mr.  Cragin  rose. 

The  PREsrDENToro  tempore.  Mr.  Senator  Cragin,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guUty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Cragin.  Believing  that  I  have  no  constitutional  right  to  convict 
a  man  when  the  Constitution  denies  to  me  the  right  to  try  him,  I  vote 
**  not  guilty.'' 

The  Secretary.  Mr.  Davis. 

Mr.  Davis  rose. 

The  President  pro  tempore.  Mr.  Senator  Davis,  how  .  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article? 

Mr.  Davis.  Guilty. 

The  Secretary.  Mr.  Dawes. 

Mr.  Dawes  rose. 

The  PRESiDENTjpro  tempore.  Mr.  Senator  Dawes,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  ot  a  high 
misdemeanor  as  charged  in  this  article  T 

Mr.  Dawes.  Guilty. 

The  Secretary.  Mr.  Dennis. 
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Mr.  Dennis  rose. 

The  President  pro  tempore.  Mr.  Senator  Dennis^  how  say  yoa !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  ? 

Mr.  Dennis.  Guilty. 

The  Secretary.  Mr.  Dorsey. 

Mr.  Dorsey  rose.  . 

The  President  pro  tempore.  Mr.  Senator  Dorsey,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  ? 

Mr.  Dorset.  For  the  reasons  already  assigned,  "  not  guilty." 

The  Secretary.  Mr.  Eaton. 

Mr.  Eaton  rose. 

The  President  pro  tempore.  Mr.  Senator  Eaton,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article? 

Mr.  Eaton.  Not  guilty.  The  same  reasons  apply  to  this  article  as 
applied  to  the  former  ones. 

The  Secretary.  Mr.  Edmunds. 

Mr.  EDMUNbs  rose. . 

The  President  yro  tempore.  Mr.  Senator  Edmunds,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Edmunds.  Guilty. 

The  Secretary.  Mr.  Ferry. 

Mr.  Ferry  rose. 

The  President  pro  tempore.  Mr.  Senator  Ferry,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Ferry.  For  the  same  reasons  given  in  conilection  with  the  first 
article,  I  vote  "  not  ffuilty." 

The  Secretary.  Mr.  Frelinghuysen. 

Mr.  Frelinghuysen  rose. 

The  President i^ro  tempore.  Mr.  Senator  Frelinghuysen,  how  say  you ! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Frelinghuysen.  For  the  same  reasons  I  have  already  stated 
"  not  guilty.'' 

The  Secretary.  Mr.  Goldthwaite. 

No  response. 

The  Secretary.  Mr.  Gordon. 

Mr.  Gordon  rose. 

The  President  pro  tempore.  Mr.  Senator  Gordon,  how  isay  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Gordon.  Guilty. 

TEhe  Secretary.  Mr.  Hamilton. 

Mr.  Hamilton  rose. 

The  President  pro  tempore.MT.  Senator  Hamilton,  how  dsiy  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Hamilton.  Guilty. 

The  Secretary.  Mr.  Hamlin. 

Mr.  Hamlin  rose. 

The  President  pro  tempore.  Mr.  Senator  Hatnlin,  how  say  you!   Is 
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the  respondent,  William  W.  Belknap,  gailty  or  not  gailty  of  a  high 
misdemeanor  as  charged  in  this  article  f 

Mr.  Hamlin.  For  reasons  heretofore  given,  "  not  guilty.^ 

The  Secbetaby.  Mr.  Harvey. 

Mr,  Habvey  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Harvey,  how  say  you?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Habvey.  For  the  reasons  stated  in  conoectioq  with  my  vote  on 
the  first  article,  I  vote  on  this  articfle  "  guilty.^ 

The  Secbetaby.  Mr.  Hitchcock. 

The  Pbesident  pro  tempore.  Mr.  Senator  Hitchcock,  how  say  yout  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  T 

Mr.  Hitchcock.  Guilty. 

The  Secbetaby.  Mr.  Howe. 

Mr.  Howe  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Howe,  how  say  you  !  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article  t 

Mr.  Howe.  Not  guilty. 

The  Secbetaby.  Mr.  Ingalls. 

Mr.  Ingalls  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  logalls,  how  say  vout  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  nigh  mis- 
demeanor as  charged  in  this  article  I 

Mr.  Ingalls.  For  the  same  reasons  heretofore  givch,  I  vote  ^^not 
guilty.'' 

The  Secbetaby.  Mr.  Johnston. 

No  response. 

The  Secbetaby.  Mr.  Jones,  of  Florida. 

No  response. 

The  Secbetaby.  Mr.  Jones,  of  Nevada. 

Mr.  Jones,  of  Nevada,  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Jones,  how  uray  you  !  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article  f 

Mr.  Jones,  of  Nevada.  Not  guilty. 

The  Secbetaby.  Mr.  Kelly. 

Mr.  Kelly  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Kelly,  how  say  you  !  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  aiticlet 

Mr.  Kelly.  Guilty. 

The  Secbetaby.  Mr.  Kernan. 

Mr.  Kebnan  rose. 

The  Pbesident  ^0  tempore.  Mr.  Senator  Kernan,  how  say  you  I  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article? 

Mr.  Kebnan.  Guilty. 

The  Secbetaby.  Mr.  Key. 

Mr.  Key  rose. 

The  Pbesident  pro  tempore.  Mr.  Senator  Key,  how  say  you!  Is  the 
resi>ondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article? 

Mr.  Key.  Guilty. 
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The  Seceetaey.  Mr.  Logan. 

Mr.  Logan  rose. 

The  President  pro  tempore.  Mr.  Senator  Logan,  how  say  you  f  Is  the 
respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article? 

Mr.  Logan.  Mr.  President,  this  being  the  first  time  in  the  history  of 
this  country  that  the  i>ower  of  the  Senate  of  the  United  States  to  try 
impeachments  has  been  attempted  without  law  or  precedent  to  be 
extended  over  any  and  all  citizens  of  the  United  States  who  have  ever 
held  civil  office,  I  deem  it  my  duty,  so  far  as  I  can,  to  put  a  check  to 
this  attempt  to  unlawfully  exercise  a  power  never  delegated  or  intended 
to  be  by  the  Constitution  of  the  United  States  to  any  legislative  branch 
of  the  Government.  Without  passing  upon  the  facts  in  this  case,  for 
want  of  authority  to  try  the  impeachment,  and  for  the  reasons  hereto- 
fore given  in  connection  with  my  other  votes,  I  vote  "  not  guilty? 

The  Seceetaey.  Mr.  McOreery. 

Mr.  McCeeeey  rose. 

The  Peesidbnt  pro  tempore.  Mr.  Senator  McCreery,  how  say  yon!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  articlef 

Mr.  McCeeeey.  Guilty. 

The  Seceetaey.  Mr.  McDonald. 

Mr.  McDonald  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  McDonald,  how  say  yon! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  McDonald.  Guilty. 

The  Seceetaey.  Mr.  McMillan. 

Mr.  McMillan  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  McMillan,  kow  say  you  t 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  diarged  in  this  articlet 

Mr.  McMillan.  Not  guilty  for  want  of  jurisdiction. 

The  Seceetaey.  Mr.  Maxey.    . 

Mr.  Maxey  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  Maxey,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Maxey.  Guilty. 

The  Seceetaey.  Mr.  Merrimon. 

Mr.  Meeeimon  rose. 

The  Peesident  pro  <mpor^.  Mr.  Senator  Merrimon,  how  say  yon  f  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  articlet 

Mr.  Meeeimon.  Guilty. 

The  Seceetaey.  Mr.  Mitchell. 

Mr.  Mitchell  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  Mitchell,  how  say  you  t  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article! 

Mr.  Mitchell.  Guilty. 

The  Seceetaey.  Mr.  Morrill. 

Mr.  MoBEiLL  rose. 

The  Peesident  pro  tempore.  Mr.  Senator  Morrill,  how  say  you !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article! 
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Mr,  MoBRiLL.  Gailty. 

The  Seoeetaby.  Mr.  Mortou. 

Mr.  Morton  rose. 

The  Prbsidbnt  pro  tempore.  Mr.  Senator  Morton,  how  say  yon  !  Is 
the  respondent,  William  W.  Belknap,  gailty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Morton.  Guilty.  I  voted  against  jarisdiction  when  the  question 
was  raised  by  the  plea  in  abatement.  The  question  was  properly  raised 
and  at  the  right  time ;  and  althoagh  it  was  decided  adversely  to  my 
views,  I  regarded  the  decision  of  the  Senate  as  settling  the  law  of  the 
case  and  as  binding  upon  me.  I  recognize  the  right  of  a  majority  of 
the  Senate  to  settle  any  question  of  law  that  properly  arises  during  the 
pleadings  or  the  trial  in  a  case  of  impeachment. 

The  Secretary.  Mr.  Norwood. 

Mr.  Norwood  rose. 

The  President  pro  tempore.  Mr.  Senator  Norwood,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Norwood.  Guilty. 

The  Secretary.  Mr.  Oglesby. 

Mr.  Oglesby  rose. 

The  President  i^ro  tempore.  Mr.  Senator  Oglesby,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  iu  this  article  T 

Mr.  OoLESsr.  Guilty. 

The  Secretary.  Mr.  Paddock. 

Mr.  Paddock  rose. 

The  President  pro  tempore.  Mr.  Senator  Paddock,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Paddock.  Believing  that  neither  the  written  words  of  the  Con- 
stitution nor  the  spirit  of  our  republican  institutions  warrant  the  im- 
peachment of  a  private  citizen,  and  that  the  accused  was  a  private  citi- 
zen when  impeached,  and  further  believing  that  the  question  of  juris- 
diction and  the  question  of  fact  go  hand  in  hand,  always  inseparable,  to 
final  judgment,  without  reference  to  the  facts  as  charged  in  this  article, 
I  vote  "  not  guilty.'' 

The  Secretary.  Mr.  Patterson. 

Mr.  Patterson  rose.l 

The  President  pro  tempore.  Mr.  Senator  Patterson,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Patterson.  Not  guilty. 

The  Secretary.  Mr.  Bandolph. 

Mr.  Bandolph  rose. 

The  President  pro  tempore.  Mr.  Senator  Bandolph,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  EAia)OLPH.  Guilty. 

The  Secretary.  Mr.  Kansom. 

Mr.  Bansom  rose. 

The  President  pro  tempore.  Mr.  Senator  Bansom,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  Bansom.  Guilty. 

The  Secretary.  Mr.  Bobertson. 
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Mr.  Robertson  rose. 

The  President  pro  tempore.  Mr.  Senator  Robertson,  how  say  yoa !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  Robertson.  Guilty. 

The  Secretary.  Mr.  Sargent. 

Mr.  Sargent  rose. 

The  President  ^ro  tempore.  Mr.  Senator  Sargent,  how  say  yon  T  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr  Sargent.  Guilty. 

The  Secretary.  Mr.  Saulsbury 

Mr.  Saulsbury  rose. 

The  President  pro  tempore.  Mr.  Senator  Saulsbury,  how  say  yoo! 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  ! 

Mr.  Saulsbury.  Guilty. 

The  Secretary.  Mr.  Sharon. 

"So  response. 

The  Secretary.  Mr.  Sherman. 

Mr.  Sherman  rose. 

The  President  pro  terrn^re.  Mr.  Senator  Sherman,  how  say  yda  t  Is 
the  respondent,  William  w.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article! 

Mr.  Sherman.  Guilty. 

The  Secretary.  Mr.  Spencer. 

Mr.  Spencer  rose. 

The  President |>ro  teryfore.  Mr.  Senator  Spencer,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  f 

Mr.  Spencer.  For  reasons  already  stated,  **  not  guilty." 

The  Secretary.  Mr.  Stevenson. 

Mr.  Stevenson  rose. 

The  President  pro  tempore.  Mr.  Senator  Stevenson,  how  say  yoo! 
Is  the  respondent.  William  W.  Belknap,  guilty  or  not  guilty  of  a  Wgh 
misdemeanor  as  charged  in  this  article  ? 

Mr.  Stevenson.  Guilty. 

The  Secretary.  Mr.  Thurmau. 

Mr.  Thurman  rose. 

The  President  pro  tenwore.  Mr.  Senator  Thurman,  how  say  yon !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis' 
demeanor  as  charged  in  this  article  t 

Mr.  Thurman.  Guilty. 

The  Secretary.  Mr.  Wadleigh. 

Mr.  Wadleigh  rose. 

The  PRESiDENT^ro  tempore.  Mr.  Senator  Wadleigh,  how  say  you  ? 
Is  the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article  t 

Mr.  Wadleigh.  Guilty. 

The  Secretary.  Mr.  Wallace. 

Mr.  Wallace  rose. 

The  President  pro  tempore.  Mr.  Senator  Wallace,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article f 

Mr.  Wallace.  Guilty. 

The  Secretary.  Mr.  West 
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Mr.  West  rose. 

The  President  pro  tempore.  Mr.  Senator  West,  how  say  you  ?  Is  the 
respondent,  William  W.  Belknap,  gaiUy  or  not  guilty  of  a  high  misde- 
meanor as  charged  in  this  article  f 

Mr.  West.  For  the  reasons  assigned  in  connection  with  my  first  vote, 
I  vote  "not  guilty.'^ 

The  Secretary.  Mr.  Whyte. 

Mr.  Whyte  rose. 

The  President  pro  tempore.  Mr.  Senator  Whyte,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article? 

Mr.  Whyte.  Guilty. 

The  Secretary.  Mr.  Windom. 

Mr.  Windom  rose. 

The  President  pro  tempore,  Mr.  Senator  Windom,  how  say  you  ?  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  ? 

Mr.  Windom.  For  reasons  already  stated,  I  answer  "  not  guilty.'' 

The  Secretary.  Mr.  v^thers. 

Mr.  Withers  rose.         ^ 

The  President  j>ro  tempore,  Mr.  Senator  Withers,  how  say  you!  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high 
misdemeanor  as  charged  in  this  article? 

Mr.  Withers.  Guilty. 

The  Secretary.  Mr.  Wright. 

Mr.  Wright  rose. 

The  President  pro  tempore.  Mr.  Senator  Wright,  how  say  you  !  Is 
the  respondent,  William  W.  Belknap,  guilty  or  not  guilty  of  a  high  mis- 
demeanor as  charged  in  this  article  t 

Mr.  Wright.  Tnis  article  charges  the  defendant  with  a  high  misde- 
meanor in  office  in  that  he  did  corruptly  receive  from  one  Marsh  a  large 
sum  of  money  in  consideration  that  he  would  permit  one  Evans  to  con- 
tinne  to  maintain  a  trading  establishment  at  Fort  Sill.  Before  I  can 
find  the  defendant  guilty  df  this  eharge,  I  must  believe  that  the  testi- 
mony establishes  it  beyond  a  reasonable  doubt.  I  do  not  find  that  it  so 
establishes  it,  and  I,  therefore,  vote  ^^  not  guilty." 

The  names  of  those  voting  guilty  and  not  guilty,  respectively,  were 
read,  as  fbllows : 

OciLTy — Messrs.  Bayard,  Booth,  Cameron  of  PenDsylvania,  Cockrell,  Cooper,  Davis, 
Dawes,  Dennis,  Edmnnds,  Gordon,  Hamilton,  Harvey,  Hitchcock,  Kelly,  Keman,  Key,  lie- 
Creery,  McDonald,  Maxey,  Merrimon,  Mitchell,  Morrill,  Morton,  Norwood,  Oglesby,  Ran- 
dolph, Bansom,  Robertson,  Sargent,  Saulsbury,  Sherman,  Stevenson,  Thurman,  Wadleigk, 
Wallace,  Whyte,  and  Withers-37. 

Not  Guilty— Messrs.  Allison,  Anthony,  Boutwell,  Brace,  Cameron  of  Wisconsin,  Chris- 
tiancy,  Conkling,  Conover,  Cragin,  Dorsey,  Raton,  Ferry,  Frelinghnysen,  Hamlin,  Howe, 
Ingal Is,  Jones  of  Nevada,  Logan,  McMillan,  Paddock,  Fatterson,  Spencer,  West,  Windom, 
and  Wright— 25. 

The  President  prb  tempore.  On  this  article  37  Senatoi^  vote 
"guilty,'^  and  25  Senators  vote."  not  guilty."  Two-thirds  of  the  Sena- 
tors present  not  sustaining  the  fifth  article,  the  respondent  is  acquitted 
on  this  article.  This  concludes  the  action  of  the  Senate  on  all  the  arti- 
cles of  the  impeachment.  The  Chair  will  call  the  Senate's  attention  to 
Eule  22,  which  provides : 

And  if  the  impeachment  shall  not  upon  any  of  the  articles  presented  be  sustained  by  the 
votes  of  two-thirds  of  the  members  present,  a  judgment  of  acquittal  shall  be  entered. 

If  there  be  no  objection  to  complying  therewith,  the  Secretary  will  be 
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directed  to  enter  a  jadgment  of  acqaittal.  Is  there  objection !  The  Chair 
hears  none,  and  it  will  be  so  entered. 

Mr.  Edmunds.  I  move  that  th€  Senate  sitting  for  this  trial  adjourn 
without  day. 

Mr.  Manager  Lobd.  Will  the  Senator  withdraw  his  motion  for  a 
moment  ? 

Mr.  Edmunds.  Yes,  sir. 

Mr.  Manager  Lord.  Mr.  President  and  Senators,  we  have  the  consent 
of  the  counsel  for  the  respondent  and  desire  the  assent  of  the  Senate  to 
make  a  brief  statement  in  regard  to  an  allegation  made  by  Judge  Black 
in  his  last  argument  in  this  case.  Judge  Hoar,  to  whose  brother  refer- 
ence was  made,  was  not  present  at  the  time  to  make  the  correction; 
and,  therefore,  we  think  it  is  due  to  him  as  a  manager,  and  but  an  act 
of  justice  to  an  eminent  citizen  of  Massachusetts,  (Hon.  E.  Bockwood 
Hoar,)  that  a  statement  by  way  of  correction  be  made  now,  so  that  it 
may  be  a  part  of  the  record  of  this  trial :  therefore,  I  request  the  Secre- 
tary to  read  a  letter  from  Mr.  Manager  Hoar. 

The  President  pro  tempore.  The  Chair  he^rs  no  objection,  and  the 
letter  will  be  read. 


The  Secretary  read  as  follows : 


iir  dears 


House  of  Representatives, 

Jtt/y  29,  J876. 

My  Dear  Sm :  I  was  absent  by  leave  of  the  House  when  Jndf^  Black  made  his  arpra* 
ment,  and  althoueh  I  read  the  report  of  it  in  the  papers,  I  did  not  see  or  hear  till  abont  fire 
minutes  ago  the  following  passage:  *' Judge  Hoar,  who  gare  the  President  a  library  of 
costly  literature  and  law."  Judge  Hoar  never  g^vo,  or  helped  to  give,  or  had  anything  to 
do  with  giving  to  the  President  a  library  or  any  other  thing  of  value  during  the  life-time  of 
either.  Judge  Black  was  doubtless  himself  aeceived:  but  the  whole  story  is  anabsolate 
falsehood,  without  the  slightest  foundation. 
I  am,  yours,  respectfully, 

GEO,  F.  HOAR. 

Hon.  gcoTT  Lord. 

Mr.  Gabpbntbb.  In  the  absence  of  my  colleagae,  Judge  Black,  I 
have  given  consent  that  this  explanation  shall  be  made,  for  I  am  certain 
that  Jadge  Black  would  desire  to  have  any  mistake  or  misstatement  in 
his  argument  corrected. 

Mr.  BouTWELL.  Mr.  President,  Task  the  indulgence  of  the  Senate  sit- 
ting as  a  court  to  make  a  statement  which  affects  the  late  Vice-Presi- 
dent of  the  United  States.  It  was  my  purpose  to  call  attention  to  the  cir- 
cumstance, but  I  had  thought  until  this  moment  that  I  might  postpone  it 
more  properly  until  the  session  of  the  Senate.  One  of  the  honorable  coaii- 
sel,  Mr.  Black,  in  his  argument,  made  this  statement : 

The  manager  from  Massachusetts  [Mr.  Hoar]  said,  speaking  of  the  Union  Pacific  Bail- 
road,  that  everv  foot  of  that  road  had  been  founded  in  corruption  and  built  with  the  wages 
of  iniquity.  That  is  true;  and  it  is  equally  well  known  that  the  managers  of  that  corrapt 
concern  gave  large  amounts  of  their  stock  and  bonds  to  the  wife  of  a  Senator  who  was  after- 
ward elected  Vice-President.     The  wife  received  it  with  the  full  consent  of  the  husband. 

It  is  due  not  only  to  the  reputation  and  memory  of  the  late  Vice- 
President  in  the  State  where  he  dwelt  so  long  and  which  he  represented 
so  faithfully,  but  it  is  due  to  the  great  mass  of  his  countrymen,  who 
justly  take  an  interest  in  his  fame,  that  this  statement  should  be  cor- 
rected. The  truth,  as  I  believe,  and  always  have  believed  since  the 
circumstances  to  which  this  passage  refers  were  brought  to  the  atten- 
tion of  the  public,  is  simply  this :  On  the  twenty-fifth  anniversary  of 
his  marriage  his  friends  gave  his  wife  an  amount  of  money — ^the  precise 
amount  I  do  not  know,  but  it  was  not  large--$3,d00, 1  am  informed.  A 
portion  of  this  Mr.  Wilson,  upon  the  advice  of  Mr.  Oakes  Ames,  invested 
in  stock,  known  as  the  Credit  Mobilier  stock.    The  stock  was  never 
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conveyed  to  Mrs.  Wilson,  but  a  contract  existed  by  which  it  was  to  be 
conveyed.  After  a  time  Mr.  Wilson  learned  what  turned  out  to  be  the 
exact  facts  in  regard  to  that  aflfair,  or  so  far  learned  them  that  he  came 
to  the  conclusion  that  it  was  not  proper  that  she  should  hold  this  prop- 
erty, and  it  was  sold,  and  sold  at  a  loss,  and  that  loss  Mr.  Wilson  made 
up  to  his  wife.  At  her  death  this  property  was  bequeathed  by  her  to 
(as  I  believe)  a  religious  association  or  charitable  institution.  Mr.  Wil- 
son never  derived  any  advantage  from  it ;  and  what  is  particularly  un- 
true is  that  either  the  corporation  or  any  person  representing  the  corpora- 
tion made  any  gift  or  donation  in  any  form  of  stocks  or  bonds  or  other 
property  or  valuable  thing. 

Mr.  EDMUTn)S.  Mr.  President,  I  move  that  the  Senate  sitting  for  this 
trial  adjourn  without  day. 

The  motion  agreed  to. 

The  President  pro  tempore,  at  two  o'clock  and  twenty-two  minutes 
p.  m.)  The  Senate  sitting  for  the  trial  of  the  impeachment  of  William 
W.  Belknap,  late  Secretary  of  War,  stands  adjourned  without  day. 


Opinions  on  final  judgment  in  the  case  of  the  impeachment  of  William  W. 

Belknap,  late  Secretary  of  War. 

The  order  of  the  Senate  of  July  31, 1876,  allowed  each  Senator, "  within 
two  days  after  the  vote  shall  have  been  so  taken,"  to  "'file  his  written  opin- 
ion," under  which  the  following  opinions  were  filed: 

OPINION  OF  ME.  NORWOOD. 

Mr.  Norwood.  The  House  of.Eepresentatives  impeach  William  W. 
Belknap  for  the  crime  of  bribery  committed  by  him  while  holding  the 
of&ce  of  Secretary  of  War  of  the  United  StatesL  The  defendant  has 
pleaded  that  while  the  charges  may  be  true,  yet  impeachment  did  not 
commence  until  after  he  had  resigned  his  commission  as  Secretary,  and 
that,  being  at  the  date  of  impeachment  only  a  private  citizen  of  the 
United  States  and  the  State  of  Iowa,  he  is  not  liable  to  impeachment. 
Out  of  these  pleadings  springs  a  single  issue :  Does  resignation  of  his 
commission  protect  a  Federal  civil  officer  from  impeachment  for  bribery 
committed  by  him  while  in  office  f 

I  will  not  consume  any  time  in  considering  the  point  made  by  the 
managers  on  the  fraction  of  a  day :  first,  because  I  regard  the  legal  fic- 
tion as  inapplicable  to  criminal  law  and  dangerous  to  life  and  liberty  if 
thus  applied,  and,  second,  because  it  is  immaterial  to  the  issue;  for,  if 
my  conclusion  be  correct,  the  resignation  has  no  effect  whatever  on  the 
jurisdiction  of  the  Senate ;  and  this  being  the  only  question,  I  proceed 
at  once  to  consider  it. 

It  is  conceded  by  respondent's  counsel  that  his  resignation  is  the  sole 
ground  on  which  the  plea  to  jurisdiction  rests.  In  other  words,  it  is  ad- 
mitted that  but  for  the  resignation  there  would  exist  no  valid  objection 
to  the  jurisdiction  of  the  Senate.  This  makes  the  question  to  be  decided 
single  and  simple ;  and  yet  it  has  engendered  a  multitude  of  questions 
which  have  been  discussed  with  great  ardor  and  elaboration.  Among 
them  are  whether  a  Senator  or  Eepresentative  can  be  impeached; 
whether  one  who  commits  treason,  bribery,  or  other  high  crime  or  mis- 
demeanor, and  afterward  is  appointed  to  a  Federal  office,  can  be  im- 
peached ;  whether  a  private  citizen  who  has  not  held  Federal  officecan  be 
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impeached  for  any  offense ;  and  whether  officers  of  the  Army  andXavy  are 
impeachable.  All  these  questions  are  irrelevant.  They  are  not  before 
the  Senate  as  a  court,  because  not  one  of  them  is  raised  by  the  record. 
I  intend,  therefore,  to  eschew  them  entirely.  The  first  duty  of  a  judge 
is  to  decide  the  case  before  him,  and  his  second  duty  is  to  decide  do 
other.  The  only  question,  then,  for  the  Senate  to  determine  is  wbether 
a  Federal  civil  officer  who  is  confessedly  liable  to  impeachment  while  he 
is  in  office  can  avoid  impeachment  by  resignation.  Eespondent's  coun- 
sel contend  that  he  can  ;  and  on  the  following  grounds : 

First.  The  only  power  for  impeaching  Federal  officisds  is  conferred  iu 
and  by  the  Federal  Oonstitution,  and,  being  a  delegated  power,  it  must 
be  strictly  construed  ;  and 

Second.  As  the  Oonstitution  does  not  expressly  declare  or  contain 
words  which  imply  that  a  person  maybe  impeached  after  he  is  out  of 
office,  it  therefoie  follows  that  the  respondent,  who  is  out  of  office,  is 
not  subject  to  the  jurisdictiou  of  the  Senate. 

Out  of  this  brief  syllogistic  statement  of  the  defense  arise  two  ques- 
tions :  First,  did  the  people  import  trial  by  impeachment  into  our  Con- 
stitution, as  it  was  understood  in  Great  Britain,  and,  second,  does  im- 
peachment in  Great  Britain  lie  against  one  who,  having  been  a  ciril 
officer,  is  out  of  office  f  If  these  two  questions  admit  of  an  affirmative 
answer,  the  respondent  is  subject  to  trial  by  the  Senate. 

All  that  the  Oonstitutiou  contains  relating  to  impeachment  is  the  fol- 
lowing: 

The  House  of  Representativea  *  ^^  ^  bIiaW  haye  the  sole  power  of  impeachmeDL 
(Article  1,  section  2,  clause  5.) 

The  Senate  shall  have  the  sole  power  to  try  all  impeachmeot^  When  sitting  for  that  par- 
pose  they  shall  be  on  oath  or  affirmation.  |Wben  the  Pr^-sident'of  the  United  States  is  tried 
the  Chief-Justice  shall  preside :  and  no  person  shall  be  cooYioted  without  the  concoirence 
of  two-thirds  of  the  members  present 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  offitfSt 
and  disqualiiication  to  hola  and  etuoj  any  office  of  honor,  trust,  or  prafit  under  the  United 
States ;  out  the  parW  convicted  shall  nevertheless  oe  liable  and  subject  to  indictment,  tnal, 
judgment,  and  punishment  according  to  law.    (Article  I,  section  3,  clauses  6  and  7.) 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes 
and  misdemeanors.    (Article  3,  section  4.) 

The  President  *  •  *  shall  have  power  to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of  impeachment.    (Article  2,  section  2.) 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury.  (Article  3,  section 
2«  clause  3.) 

To  the  foregoing  extracts  we  are  to  look  for  all  the  light  that  tlie 
Constitution  itself  can  afford  us. 

It  is  clear  that  the  power  of  impeachment  is  conferred  thereby  on  the 
House  of  Kepresentatives.  It  is  equally  clear  that  the  i)ower  to  try  all 
impeachments  is  granted  to  this  body,  and  that  the  Senate,  when  tryiog 
a  case  of  impeachment,  is  a  court;  for  it  has  authority  to  try,  to  con- 
vict, and  to  sentence.  The  Senate  is  not  only  a  court,  but  it  is  a  court 
to  try  all  cases  of  impeachment.  It  is  not  an  admiralty,  or  equity,  or 
common-law  court,  but  it  is  a  c«urt  differing  in  its  nature,  jurisdiction, 
procedure,  constitution,  powers,  and  purposes  from  all  these  courts.  Its 
origin,  history,  nature  and  object  are  all  necessarily  enveloped  intlie 
word  "impeachment  The  Constitution  confers  on  the  Federal  courts 
admiralty  and  equity  jurisdiction.  It  gives  to  the  President  the  power 
of  pardon.  But  it  gives  no  definition  of  any  one  of  these  terms. 
That  whole  instrument  contains  but  one  definition  of  afiy  word  eiiAraced 
in  it,  and  that  word  is  *'  treason."  The  Constitution  does  not  define.  It 
is  not  a  glossary.    It  simply  declares  in  terms  so  clear  and  pure  tlif^t 
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they  may  be  classed  as  thq  richest  jewels  selected  from  all  the  wealth 
of  our  language  and  set  in  the  chastest  style.  They  are  or  were  sap- 
pc8)d  to  be  so  simple  and  unquestionable  that  the  wayfaring  man  would 
understand  them. 

Where  then  do  we  look  to  find  the  meaning  of  admiralty,  equity,  com- 
mon law,  and  pardon  t  We  turn  naturally  and  necessarily  to  the  Eng- 
lish law.  This  has  been  the  course  and  practice  of  our  courts  ever  since 
the  Constitution  was  adopted.  And  as  the  Constitution  is  silent  as  to 
what  we  are  to  understand  by  "  impeachment,"  where  else  ought  we  to 
turn  or  cau  we  turn  for  its  meaning,  nature,  purpose,  and  scope,  except 
to  the  same  source  whence  our  language  and  the  originals  of  our  courts, 
their  jurisdiction  and  powers  are  derived! 

If  this  be  true,  when  we  find  the  power  of  impeachment,  without  limit 
or  qaalification,  given  to  the  House  of  Representatives,  by  what  process 
of  reasoning  can  it  be  maintained  that  this  power,  as  employed  and 
understood  in  Great  Britain,  is  abridged  by  our  Constitution  except  by 
express  terms  f  But  the  power  of  the  House  to  impeach  is  in  no  partic- 
ular abridged  or  qualified.  Whatever  powers  are  include  in  the  term 
^Mmpeachmenfare  granted  to  the  Honse  of  Representatives,  and  wemust 
therefore  look  to  the  nature,  jurisdiction,  and  purposes  of  impeachment 
as  practiced  in  Parliament  to  determine  the  nature,  jurisdiction,  and 
purposes  of  impeachment  as  understood  in  the  Constitution. 

The  Constitution  speaks  of  two  modes  of  trial :  the  one  by  jury,  the 
other  by  impeachment.  It  speaks  of  either  as  being  perfectly  under- 
stood by  the  people  of  the  United  States.  Ko  definition  was  required 
for  either  expression.  They  are  treated  as  household  words.  And  yet 
where  do  we  turn  to  find  out  what  "trial  by  jury'^  means!  Is  there 
any  mystery  about  it !  Have  lawyers  and  judges  ever  wrangled  over 
the  meaning,  the  object,  the  nature,  the  scope  of  what  Blackstone  calls 
"trial  by  jury  P  And  why  should  the  other  mpde  of  trial  which  is 
named  in  the  Constitution  with  the  same  familiarity  be  the  subject  of 
such  grave  doubt  f  We  can  look  nowhere  else  than  to  impeachment  as 
understood  and  practiced  in  Parliament. 

This  must  be  so  from  necessity.  For,  on  any  other  hypothesis,  how 
could  we  possibly  determine  the  extent  of  the  power  of  impeachment! 
To  decide  the  question  by  the  lexicon  would  be  as  idle  as  to  attempt  to 
determine  the  jurisdiction  and  powers  and  procedure  of  the  United 
States  courts  in  cases  in  "admiralty"  by  looking  for  the  meaning  of  that 
word  in  a  dictionary. 

It  is  necessary,  in  the  next  place,  to  see  if  impeachment  as  understood 
and  practiced  in  Oreat  Britain  is  qualified  or  abridged  by  express  terms 
in  the  Constitution,  and  if  so,  then  to  determine  whether  such  abridg- 
ment has  deprived  the  Senate,  as  a  court  to  try  impeachment,  of  juris- 
diction in  the  case  under  consideration.  In  other  words,  if  the  House 
of  Commons  could  impeach,  and  the  House  of  Lords  coulu  try,  a  person 
who  had  committed  crime  while  in  public  office  and  had  before  impeach- 
ment resigned,  has  the  Constitution  eitjjer  in  terms  or  by  necessary  im- 
plication deprived  the  Senate  of  jurijjdiction  in  such  a  case!  That 
impeachment  would  lie  in  such  a  case  in  Parliament  no  one  has  or  cau 
deny.  The  case^  of  persons  impeached  and  punished  after  resignation 
in  Great  Britain  are  numerous,  and  I  need  not  stop  to  cite  them.  They 
have  been  cited  often  during  the  consideration  of  this  question  and  the 
facts  %re  indisputoble.  It  is  not  insisted  by  any  one  that  there  is  any 
express  language  in  the  Constitution  which  deprives  the  Senate  of  juris- 
diction over  a  civil  ofPcer  of  the  United  States  who  after  committing  an 
impeachable  crime  has  resigned.    We  must  then  see  if  in  such  a  case 
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tbere  is  any  want  of  jurisdiction  necessarily  implied  by  any  language  in 
the  Constitution.  And  this  brings  directly  before  us  the  only  points 
relied  on -by  the  respondent  in  his  plea  to  the  jurisdiction. 

He  maintains  through  his  counsel  that  this  implication  is  coQtaiDed 
in  article  2,  section  4,  of  the  Constitution,  which  for  convenience  I  will 
repeat : 

The  PresideDt,  Yice-PresideDt,  and  all  civil  officers  of  tbe  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  briberj,  or  other  high  crimes  uid 
misdemeanors. 

This  language,  it  is  insisted,  necessarily  implies  that  the  person  im- 
peached must  be  in  ofiSce,  because  he  cannot  be  removed  f^om  office 
unless  he  be  in  office.  The  reason  given  for  the  assumption  is  strictly 
true,  and  the  argument  would  be  good  if  the  sole  object  of  impeach- 
ment was  to  rempve  an  offender  from  office.  But  just  here  is  to  be 
found  the  fallacy,  the  sophistry,  in  the  argument.  It  has  to  assume  as 
true  that  which  is  false  in  order  to  make  its  conclusion  appear  to  be 
sound,  for  it  assumes  that  removal  is  the  only  purpose  of  impeachment 
Were  this  section  the  only  one  in  the  Constitution — that  is,if  clausesO  and 
7,  section  3,  article  1,  were  not  in  the  Constitution — the  argument  would 
be  plausible,  and  only  plausible.  But  when  we  take  all  these  sections 
together  and  construe  them  as  a  whole,  we  find  the  conclusion  of  the 
respondent  in  direct  conflict  with  the  language  in  article  1,  section  3. 
For  by  the  latter  we  find  that  removal  is  not  the  sole  object  of  impeach- 
ment. It  is  not  the  limit  of  the  judgment.  It  is  but  a  small  portion  of 
the  penalty  that  may  be  inflicted.  The  people  not  only  declared  that  a 
Federal  civil  officer,  a  President  or  Vice-President,  shaU  be  removed  on 
conviction,  but  they  declared  he  might  be  forever  thereafter  disqualified 
from  holding  any  office  of  honor,  trust,  or  profit  under  the  United  States. 
In  construing  statutes  and  written  constitutions  it  is  the  solemn  duty 
of  courts  to  harmonize  any  apparently  conflicting  portions,  and  not  to 
place  a  construction  on  one  part  that  will  annul  any  other,  if  it  is  pos- 
sible to  avoid  such  construction.  To  construe  section  4,  article  2,  as 
respondent's  counsel  do  is  to  make  void  or  ineffectual  a  portion  of  sec- 
tion 3,  article  1.  To  say  that  removal  is  the  sole  object  of  impeachment, 
is  to  say  that  the  clause  which  provides  for  disqualification  is  nugatory 
or  void.  Again,  to  say  that  impeachment  will  not  lie  unless  the  offender 
be  in  office,  is  to  say  that  disqualification  can  never  be  adjudged  unless 
the  accused  will  consent. 

To  say  that  the  consent  of  an  offender  to  impeachment  and  removal 
and  disqualification  is  necessary  to  jurisdiction,  is  to  declare  that  the 
Senate  of  the  United  States,  sitting  as  a  court  of  impeachment,  is  the 
only  court  in  Christendom  whose  jurisdiction,  in  a  criminal  case,  de- 
pends on  the  volition  of  the  accused.  To  say  that  removal  is  a  condi- 
tion-precedent to  disqualification,  is  to  make  the  consent  of  every  of- 
fender in  Federal  office  a  condition-precedent  to  impeachment ;  for  he 
may  or  may  not  be  impeached,  as  he  may  or  may  not  choose  to  resign. 

An  attempt  has  been  made  to^evade  the  conclusion  that  disqualifica- 
tion may  be  adjudged  without  removal,  by  a  resort  to  grammatical  oon- 
struction.  It  is  said  the  words  "judgment  *  •  •  shall  not  extend 
further  than  to  removal  and  disqualification  to  hold  and  enjoy  any 
office"  necessarily  mean  that  removal  must  precede  disqualification,  and 
be  a  part  of  the  judgment.  This,  if  true,  would  le%d  to  a  sequence 
which  no  one  can  sanction.  It  is,  that  disqualification  must  necessarily 
follow  removal.  For  if,  as  is  contended,  the  coi\j unction  "and*'  be- 
tween the  words  "  removal"  and  "  disqualification  "  makes  the  two  penal- 
ties parts  of  an  indivisible  judgment,  then  disqualification  must  be  ad- 
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lodged  whenever  removal  is.  Tbis  would  lead  to  this  absurd,  harsh, 
cruel,  and  unjust  consequence :  That  a  judge  who  was  unfit  for  his 
place  by  reason  of  intoxication,  when  impeached,  must  he  disqualified 
forever  from  holding  any  other  Federal  office.  He  could  not  be  removed 
withoat  being  also  disqualified. 

Hespondent  contends  that  section  4,  article  2,  is  a  limitation  as  to 
offenders  and  offenses :  that  no  one  except  the  officers  therein  enumer- 
ated can  be  impeachea,  and  only  for  the  crimes  therein  stated ;  and  that 
only  officers — that  is,  persons  actually  holding  commissions — can  be  im- 
peached. And,  as  the  logic  of  this  position  necessarily  demanded,  his 
counsel  went  to  the  extremity  of  maintaining  that  after  impeachment, 
and  at  any  moment  before  conviction,  the  officer  could  drop  his  commis- 
sion from  bis  hand  and  escape  judgment  of  removal  and  disqualification 
and  any  and  all  other  possible  penalty. 

If  this  be  true,  it  would  seem  that  the  people  of  the  United  States,  in- 
stead of  devising  a  wise  and  certain  and  speedy  method  of  getting  rid  of 
public  offenders  and  remaining  rid  of  them,  and  making  examples  of 
them  as  a  terror  to  evil-doers  in  high  places,  were  engaged  in  a  game  of 
thimble-rigging  with  the  most  dangerous  of  all  criminals,  and  permit- 
ting the  criminals  to  play  the  game.  They  were  careful  to  see  that  ordi- 
nary criminals  should  not  escape  punishment  by  evading  the  courts 
through  their  own  volition,  but  they  intentionally  offered  immunity  to 
state  offenders  by  telling  them  they  cannot  be  impeached  unless  they 
consent.  Is  this  a  reasonable  construction  of  section  4,  article  2  f  On 
the  contrary,  it  is  the  most  strained  and  unwise  construction  that  could 
possibly  be  put  upon  it.  The  reasonable  view  of  all  these  provisions 
taken  together  is,  that  section  4,  article  2,  simply  declares  and  com- 
mands that  when  the  President,  Vice-President,  and  all  civil  officers, 
&c.,  are  convicted  on  impeachment,  tliey  shall  he  removed.  They  shall 
not  receive  any  less  penalty  or  sentence. 

The  wise  and  patriotic  men  who  framed  the  Constitution  did  not  in- 
tend to  deal  thus  lightly  with  high  offenders.  They  had  seen  to  what 
depths  of  degradation  and  extremities  of  danger  the  government  of 
Oreat  Britain  had  been  carried  and  sunk  by  official  corruption.  They 
bad  seen  public  offices  sold  for  a  price.  They  had  seen  ministers  of  the 
Crown  buying  legislation  as  brokers  buy  stocks  in  the  open  market. 
They  had  seen  much  more  of  like  character  which  I  have  not  time  .to 
even  capitulate,  and  they  knew  that  the  only  sure  and  speedy  remedy  for 
an  evil  so  great  and  dangerous  to  the  state  is  by  impeachment.  The 
danger  of  executive  power  and  its  insidious  advances  were  known  by 
them,  and  whether  they  intended  to  dally  with  or  rather  to  encourage 
such  enormity,  we  can  easily  judge  by  a  careful  study  of  the  few  words 
they  uttered  on  this  subject.  They  provided  that  the  higher  the  offender, 
the  greater  should  be  his  punishment;  for,  in  addition  to  inflicting  on 
an  officer  the  usual  penalty  visited  upon  criminals  in  private  life,  they 
provided  that  he  should  be  carried  by  the  chosen  representatives  of  the 
people  to  the  loftiest  station  in  the  Government  he  had  dishonored, 
there  to  be  publicly  branded  in  the  forehead  as  unworthy  of  the  confi- 
dence of  his  people,  and  then  to  be  turned  loose  a  wanderer,  a  by-word, 
and  a  hissing  among,  but  to  be  not  of,  his  fellow-men.  To  make  the  pro- 
ceeding most  signal  and  the  penalty  most  exemplary,  they  declared  that 
for  those  high  offenses  he  should  not  be  entitled,  as  of  right,  to  trial  by 
jury: 

The  tn$lo(a\\crime$t  tzcept  in  cai^  of  impeachment,  shall  be  by  jury.     (Article  4,  sec- 
tion 2,  daase  3.) 

And  that  be  shoold  wear  his  disgrace  and  shame  and  outlawry  to  the 
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end  of  his  days,  they  declared  that,  after  convictioD,  no  pardoD,  no  re- 
prieve even,  conld  ever  reach  him.  In  the  face  of  all  this  it  is  gtavely 
insisted  that  impeachment  has  no  object  bnt  removal  from  office;  that 
when  the  offender  is  out  of  office  justice  is  appeased  and  the  ri£:ht  arm 
of  the  law  is  paralyzed ;  and  that  it  matters  not  whether  the  offloe  be 
vacated  by  selfamotion,  or  by  judgment  of  this  court,  or  by  Executive 
order,  the  result  is  the  same  to  the  law  and  the  people.  The  offender 
is  removed,  out  of  office,  and  cannot  be  disqualified,  cannot  be  impeached 
even  though  as  President  of  the  United  States  he  had  committed  trea- 
son !    This  may  be  law,  but  it  is  certainly  shocking  to  common  sense. 

The  cardinal  mistake  made  by  those  who  oppose  jurisdiction  in  this 
case  is,  that  the  power  of  impeachment  must  be  strictly  construed  for 
the  benefit  of  the  people ;  that,  being  a  delegated  power,  nothing  can  be 
taken  except  what  is  expressly  and  literally  granted.  In  my  opinion, 
this  is  a  strange  reading  of  the  Constitution,  and  tends  to  oppress  the 
people  and  destroy  their  rights.  Those  who  oppose  jurisdiction  treat 
impeachment  by  Parliament  as  if  it  were  a  power  of  the  Crown— a  pre- 
rogative of  the  King.  They  cite  its  abuse  and  conceal  its  use.  They 
refuse  to  see  that  it  is  a  right  and  a  power  of  the  people^  to  be  brought 
into  action  at  their  will  on  great  occasions,  and  to  reach  enormous  pub- 
lic crime.  The  horrors  of  power  abused  in  Great  Britain  are  paraded  to 
chill  the  blood,  and  the  power  of  impeachment  is  depicted  as  the  great- 
est oppression  of  the  English  people.  This  is  a  perversion  of  his- 
tory. The  House  of  Commons  alone  can  impeach,  and  they  are  the 
immediate  representatives  of  the  people,  and  this  power  has  always 
been  put  in  action  to  protect  some  right  of  the  people,  either  infringed, 
or  supposed  to  be  infringed,  by  some  one  in  office.  Was  the  dahger  or 
the  oppression  of  impeachment  one  of  the  evils  from  which  our  fathers 
fled  to  the  New  World  f  Was  it  one  of  the  causes  which  moved  them 
to  rebel  in  1776  f  Is  this  gigantic  power  of  omnipotent  Parliament 
enumerated  or  even  referred  to  by  them  in  their  immortal  bill  of  com- 
plaint !    Nay,  quite  the  contrary. 

Our  rebel  fathers  made  no  complaints  against  English  law.  Uhey  did 
not  condemn  impeachment.  They  said  nothing  of  danger  to  the  people 
by  abuse  of  the  arbitrary  power  of  Parliament  in  trials  by  impeachments 
On  the  contrary,  the  Declaration  of  Independence  is  the  noblest  eulogy 
On  British  law  to  be  found  in  the  English  language.  Every  paragraph 
is  a  protest  against  the  King  and  his  servile  tools  for  the  abuse  of 
law.  They  were  content  with  the  law,  but  rebellious  against  those  ap- 
pointed to  administer  the  law.  And  when  the  seven  years'  straggle 
was  over,  they  attested  their  admiration  for  and  satisfaction  with  the 
laws  of  the  kingdom  against  which  they  had  rebelled,  by  incorporating 
the  common  law  and  the  law  of  impeachment  into  their  respective  State 
constitutions.  The  State  of  Gecfrgia  adopted  by  ordinance  the  commoD 
law  of  Great  Britain  in  gross,  and  such  of  her  statute  law  as  was  adapted 
to  her  form  and  spirit  of  government,  and  invested  her  legislature  with 
the  power  of  impeachment  without  any  other  definition  than  the  word 
itself  brought  with  it  from  its  residence  in  Parliament.  And  when  after- 
ward, in  1787,  the  same  people  who  had  made  trial  by  impeachment  a 
part  of  the  organic  law  of  their  several  States  adopted  the  Federal  Consti- 
tution, they  again  collectively  attested  their  purpose  not  to  abandon  this 
sacred  right  of  defense  against  executive  power,  by  imbedding  it  in  that 
instrument.  This  they  did  when  the  most  memorable  trial  by  impeach- 
ment in  all  history — ^that  of  Warren  Hastings-^was  in  iMt>gre«8.  He 
had  laid  aside  his  commission  as  governor-general  of  Indift,  wais  a  pri- 
vate subject  of  the  crown,  though  princely  in  the  rich  spoils  M  the  East. 


TRIAL   OF    WILLIAM   W.    BELKNAP.  1103 

With  tbis  notable  instance  of  tbe  power  of  Parliament  exerted  against 
a  private  subject  and  with  many  more  of  anterior  date  known  to  them, 
those  wise  statesmen,  jealous  of  personal  liberty  and  private  property 
and  tbe  pursuit  of  happiness,  ingrafted  impeachment  on  the  Oonstitu- 
tion. 

Tbey  were  familiar  with  all  English  history  and  knew  all  the  abnses 
of  power  as  well  as  we  do.  They  knew  that  the  struggle  for  human  free- 
dom has  always  been  in  all  ages  and  all  countries  between  rulers  and  the 
ruled,  between  the  many  oat  of  office  and  the  few  in  office,  between  sub- 
jects and  the  king,  and  that  this  warfare  had  continued  almost  without 
cessation  in  Great  Britain  for  a  thousand  years.  They  knew  that  execu- 
tive power  is  ever  aggressive  on  the  rights  of  the  people,  and  that  im- 
Seacbment  in  Parliament  was  the  speediest  and  most  effectual  means  of 
eliverance.  And,  finally,  they  knew  that  impeachment  was  one  of  the 
dearest  rights  of  a  free  people,  one  of  the  strongest  safeguards  against 
corrupt  government,  and  with  a  full  knowledge  of  what  crimes  had  been 
committed  by  an  omnipotent  Parliament,  when,  at  long  intervals,  the 
people  acting  through  the  Commons,  solemnly  determined  that  *'  the 
awful  discretion^  inherent  to  Impeachment  was  alone  commensurate  to 
and  sufficient  for  official  crime,  and  with  a  like  knowledge  of  the  neces- 
sity for  such  protection  for  the  people  against  official  corruption,  the 
people  of  the  United  States  determined  that  this  right  should  be  as 
secure  and  lasting  as  the  Constitution  itself. .  They  constrncted  it  as  a 
fortress  of  defense  against  the  Federal  Executive.  They  intended  it  to 
be  in  the  nature  of  reserved  right,  for  unless  it  had  been  provided  for  in 
the  Constitution  it  is  clear  that  the  Executive  of  the  Government  would 
have  been  placed  beyond  the  power  of  removal  or  disqualification,  and 
the  people  would  have  been  unable  to  reach  oiBftcial  corruption  except 
through  the  elective  franchise,  or  to  panish  official  criminals  except  by 
trial  by  jury.  And  they  hold  it  in  reserve  to  be  used,  as  Hercules  used 
the  river  Peneus,  in  cleaning  the  incrusted  corruption  of  Federal  office 
when  all  other  means  may  prove  unavailing. 

And  Avhat  is  impeachment  as  it  stands  in  the  Constitution  f  With  all 
the  light  of  its  history  in  England  to  guide  them,  with  their  knowledge 
that  impeachment  is  to  protect  the  people,  and  not  to  favor  officers,  and 
having  committed  its  employment  to  their  immediate  representatives, 
what  limit  did  they  set,  if  any,  on  the  impeachment  in  Parliament  at 
which  they  were  looking  when  they  adopted  it  into  our  organic  law  f 
If  they  had  said  Congress  shall  have  the  sole  power  of  pardon  and 
stopped,  who  would  say  they  had  set  any  limit  to  it  f  If  they  had  given 
that  power  to  Congress,  except  in  cases  of  conviction  on  impeachment, 
who  would  say  that  any  limit  was  set  to  the  power  except  in  the  single 
instance  of  conviction  on  impeachment!  So,  if  the  sole  power  to  im- 
peach and  the  power  to  try  all  impeachments  had  been*  all  on  the  sub- 
ject, who  would  maintain  that  all  power  of  impeachment,  as  understood 
and  practiced  in  Great  Britain,  had  not  been  conferred! 

Btit,  after  conferring  the  power  on  the  House  to  impeach  without 
limitation,  and  the  Senate  to  try  all  impeachments,  they  set  certain 
limits  so  as  to  modify  and  curtail  the  power  as  exercised  in  Parliament. 
Let  us  see  what  those  limits  are. 

First.  Parliament  has  unlimited  control,  and  on  conviction  can  inflict 
any  imaginable  and  capricious  punishment.  It  can  hang,  draw,  quarter, 
banish,  imprison,  fine,  sequester,  remove,  disqualify,  and  all  this  and 
more,  by  its  own  sentence.  But  in  this  our  Constitution  has  made  two 
great  changes. 

First.  It  divides  the  jurisdiction  for  punishment  between  the  Senate 
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and  the  common-law  courts.  It  takes  away  the  discretionary  power  of 
Parliament  to  punish,  which  was  and  is  so  terrible.  It  limits  the  power 
of  the  Senate  to  removal  or  disqnalification,  or  to  the  infliction  of  any 
sentence  of  less  consequence  than  removal  or  disqualification.  And  it 
takes  away  all  discretion  as  to  any  other  punishment  by  saying  that  such 
punishment  shall  be  inflicted  according  to  law.  Thus  the  jurisdiction 
of  Parliament  is  divided  between  the  Senate  and  the  courts;  bat  the 
discretion  of  Parliament  is  taken  away  from  the  Senate  and  the  punish- 
ment made  certain.  The  offender  knows  the  most  he  may  receive  on 
conviction  before  either  the  Senate  or  the  courts. 

Second.  They  limited  the  danger  to  the  accused  by  requiring  the  con- 
currence of  two-thirds  of  the  ^nators  present  to  convict,  whereas  a 
majority  only  was  sufficient  in  the  House  of  Lords. 

Third.  They  limited  the  disqualification  to  hold  office  to  any  office 
under  the  United  States,  and  thus  left  the  party  convicted  still  qualified 
to  bold  office  under  any  State. 

Fourth.  They  limited  the  right  of  the  Vice-President  to  preside  over 
the  Senate  by  placing  the  Chief-Justice  in  his  seat  when  the  President 
is  tried ;  thus  showing  their  purpose  to  insure  justice  to  the  accused  by 
debarring  ambition  from  the  tK)urt  of  impeachment. 

As  the  power  of  impeachment  would  have  been  as  general  as  that  of 
the  British  Parliament,  had  it  not  been  restricted,  it  must  follow  that 
the  defendant  in  this  case  must  show  that  the  restrictions  named  in  the 
Constitution  cover  and  protect  him.  He  must  show  either  that  the  ja- 
risdiction  of  impeachment  by  Parliament  does  not  extend  to  one  out  of 
office  by  resignation,  or  that  our  Constitution  limits  jurisdiction  tothoee 
in  office.  The  former  he  cannot  show.  The  law,  the  precedents,  and 
practice  are  all  against  that  theory.  Are  there  any  words  in  the  Con- 
stitution which  will  bear  this  construction  T  It  is  not  pretended  that 
there  are  any  words  expressly  so  declaring. 

Let  OS  not  forget  that  impeachment  is  intended  to  purify  the  state,  to 
rid  the  Government  of  corruption  in  high  places,  and  in  no  sense  to 
favor  offenders,  and  that  the  only  mercy  intended  to  be  shown  to  the 
guilty  has  been  provided  for  by  the  express  limitations  named  above,  to 
wit,  that  two-thirds  should  convict,  and  that  judgment  shall  not  extend 
beyond  removal  and  disqualification.  Let  us  not  forget  that  our  fathers 
labored  to  protect  the  people,  for  they  knew  that  those  in  power  need 
no  protection. 

At  this  late  day  shall  their  children  declare  that  their  labor  was  iu 
vain ;  that  their  declaration  of  the  power  of  impeachment  is  an  idle 
threat ;  that  they  left  the  word  impeachment  undefined  and  indefinable; 
that  they  equivocated  with  criminals  by  employing  such  doubtful  words 
as  to  invite  them  to  seek  safety  by  resigning  their  commissions;  that 
they  left  the  people  no  protection  against  high  crimes  and  misdeamean- 
ors  except  by  the  enactment  of  a  penal  code,  which  would  perpetually 
tax  the  ingenuity  of  man  to  frame  in  order  to  meet  the  innumerable 
methods  which  the  counter-ingenuity  of  corrupt  officials  can  devise  in 
committing  acts  dangerous  to  the  state  and  the  safety  and  liberty  of 
the  people;  that  a  President  who  has  levied  war  against  his  coontry 
can  hold  his  seat,  witnessing  his  trial  by  impeachment  with  indifference, 
and  just  at  the  moment  of  conviction  announce  his  resignation  and  avoid 
any  and  all  visitation  except  such  as  might  be  inflicted  on  the  pri- 
vate citizen  who  had  joined  in  his  treason  f  Shall  we,  by  thus  constni- 
ing  the  Constitution,  encourage  corruption  in  high  places  ?  For  one  I 
will  not,  and  for  the  reasons  I  have  given  I  hold  that  the  Senate  has 
jurisdiction  to  try  the  respondent. 
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I  am  of  opiDion,  farther,  that  the  allegatioDB  made  in  the  five  several 
articles  of  impeachment  have  been  sustained  by  the  evidence,  and  that 
the  respondent  is  gnilty  of  each  and  all  of  the  charges. 


OPINION  OF  MR.  STEVENSON. 

Mr.  Stevenson.  Mr.  President,  I  desire  very  briefly  to  state  my  opin- 
ion on  the  pending  preliminary  question  and  the  grounds  upon  which  it 
rests. 

William  W.  Belknap  was  impeached  by  the  House  of  Representatives 
on  the  2d  day  of  March,  1876,  for  alleged  bribery  and  corruption  charged 
to  have  been  committed  by  him  while  Secretary  of  War. 

The  resolution  for  his  impeachment  was  passed  upon  the  recommend- 
ation of  a  regular  committee  of  the  House,  after  a  thorough  investiga- 
tion of  the  charges  and  the  examination  of  several  witnesses  in  sup- 
port of  their  truth,  at  which  Belknap  was  present  and  of  which  he  had 
due  notice. 

Upon  the  day  of  his  impeachment,  at  ten  o'clock  and  twenty  minutes, 
after  the  report  of  the  committee  had  been  agreed  upon,  but  before  the 
meeting  of  the  House,  the  resi>ondent  resigned  the  office  of  Secretary  of 
War,  which  was  immediately  accepted  by  the  President  of  t^e  United 
States.  The  House  of  Representatives  subsequently  appointed  its  man- 
agers, and  laid  before  the  Senate  articles  of  impeachment  which  set  out 
with  great  precision  the  time,  place,  and  circumstances  under  which  the 
specific  acts  of  bribery  and  corruption  are  charged  to  have  been  com- 
mitted. 

The  respondent  appears  in  person  imd  by  counsel.  He  does  not  deny 
the  commission  of  the  alleged  offenses  nor  that  they  were  impeachable 
crimes.  He  pleads  that  at  and  before  the  passage  of  the  resolution  for 
his  impeachment  he  was  not  Secretary  of  War,  and  neither  then  nor  at 
any  time  since  has  he  held  any  official  position  under  .the  Govern- 
ment of  the  United  States,  and  he  therefore  denies  the  jurisdiction  of 
this  court. 

To  this  plea  the  House  of  Representatives  filed  two  replications: 

The  first,  traversing  the  facts  of  the  plea  by  way  of  demurrer. 

The  second,  a  special  replication,  setting  up  certain  facts  tending  to 
impugn  the  validity  of  the  resignation  of  the  accused  and  going  to  show 
that  it  was  not  made  in  good  foith. 

Respondent  rejoined,  demuriing  to  the  second  replication  of  the  House 
of  Representatives;  and  for  further  rejoinder  denies  the  truth  of  the 
facts  set  up  in  the  second  replication,  and  relies  upon  others  in  avoid- 
ance of  the  charge  that  his  resignation  was  colorable.  To  this  rejoinder 
there  was  a  surrejoinder. 

The  conclusion  which  I  have  reached  renders  it  wholly  unnecessary 
for  me  to  consider  the  question  of  fact  presented  by  the  replication  or 
the  r^oinder. 

Assuming,  as  I  do,  that  the  resignation  of  the  accused  was  a  legally 
accomplished  fact  before  the  resolution  for  his  impeachment  was  passed, 
the  question  occurs:  What  legal  effect  did  the  voluntary  resignation  of 
the  respondent  have  upon  the  constitutional  power  of  the  House  to  im- 
peach or  upon  that  of  the  Senate  to  try  said  impeachment  f 

This  is  a  simple  question  of  law ;  one  wholly  of  first  impression,  un- 
supported by  precedent  or  direct  authority;  its  solution  lies,  as  Ipon- 
ceive,  in  an  extremely  narrow  compass.    The  importance  of  its  right 
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adjadication  cannot,  bowever,  be  overstated  either  in  its  personal  effect 
upon  the  accused,  or  in  its  far  wider  influence  as  a  valid  and  binding 
construction  of  the  Constitution,  upon  tbe  safety,  rights,  and  interests 
of  tbe  whole  pneople  of  the  United  States,  in  whose  name  this  impeach- 
ment was  instituted  and  on  whose  behalf  it  is  now  being  prosecuted. 

The  jurisdictional  power  of  this  court  rests  upon  the  proper  constrac* 
tion  of  a  few  provisions  of  the  Constitution,  which  it  is  better  tbat  I 
should  group  together  and  quote  literally,  in  the  order  in  whic^h  tbey  are 
found  in  that  instrument. 

The  Constitution,  article  1,  section  2,  declares  that — 

Tbe  House  of  Representatiyes    *    *    *    shall  have  the  sole  power  of  impeachmeot 

TUe  sixth  clause  of  the  third  section  of  article  1  declares : 

The  Senate  shall  have  the  sole  power  to  try  all  impeachments.  When  sittiii^  for  tliat 
parposo,  they  shall  be  on  oath  or  amrmation.  When  the  President  of  the  United  States  b 
tried,  the  Chief^Justice  shall  preside ;  and  no  person  shall  be  convicted  without  tbe  con* 
cnrrence  of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  fnrther  than  to  removal  from  office, 
and  disqualification  to  hold  and  enjov  anj  office  of  honor,  trust,  or  profit  under  the  United 
States ;  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indictments/trial, 
judgment^  «nd  punishment,  according  to  law. 

By  section  4,  article  2,  the  Constitution  provides : 

The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimei  and 
misdemeanora. 

The  third  clause  of  section  2,  article  3,  provides  that — 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  bj  jury. 

The  latter  part  of  clause  1,  section  2,  article  2,  declares : 

The  President  •  *  •  shall  have  power  to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of  impeachmenL 

The  clauses  quoted  contain  every  provision  upon  the  subject  of  im- 
peachment which  is  to  be  found  in  the  Constitution. 

That  instrament  created  a  free  government  of  limited  and  enumerated 
powers.  Within  the  scope  of  its  delegated  authority  the  Constitution 
and  the  enactments  made  in  pursuance  thereof  become  the  supreme 
law  of  the  land.  The  Government  acts  alike  upon  the  individual  mem- 
bers of  the  body-politic,  not  less  than  upon  the  varied  classes  of  officials 
who  constitute  its  organization. 

The  powers  requisite  to  enforce  obedience  to  its  lawfal  mandates  not 
less  than  the  means  to  prevent  any  violation  of  its  express  provisions 
were  absolutely  essential  to  its  permanence  and  preservation.  Without 
such  remedies  the  Oovernment  would  have  been  as  impotent  to  enforce 
tbe  duties  which  it  created  as  it  would  have  been  powerless  to  preserve 
the  rights,  public  and  private,  which  it  had  been  onlained  to  protect  If 
any  fact  touching  the  Constitution  is  clearly  incontrovertible,  it  is  tbat 
the  convention  which  framed  it  intended  to  deprive  all  officials,  from 
the  highest  to  lowest,  of  all  opportunity  to  violate  their  official  trust,  to 
enlarge  their  duties,  or  in  any  way  to  encroach  upon  the  liberties  of  the 
citizen. 

These  wise  men  were  fully  versed  in  English  history.  They  well  knew 
that  the  perpetuity  of  tbe  Government  about  to  be  inaugurated  might 
be  as  much  endangered  by  corruption  and  venal  prostitution  of  patron- 
age to  selfish  and  ignoble  ends,  as  from  the  more  open  and  daring  at- 
tempts of  unlicensed  power  for  its  overthrow  and  subversion. 

Ji  devolves  on  this  court  so  to  construe  the  Constitution  in  this  case 
as  shall  harmonize  all  its  provisions,  and  best  secure  »nd  effectuate  the 
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great  oljects  sought  to  be  achieved  by  t!ie  statesmen  who  framed  and 
the  people  who  adopted  it. 

It  is  argued  by  the  counsel  for  the  accused  and  by  Senators  who  con- 
cur with  them,  that  the  Gonstitntion  delegates  no  express  power  of  im- 
peachment, but  that  all  the  authority  of  the  House,  or  of  the  Senate 
over  this  subject,  arises  by  legal  implication  from  section  4,  article  2,  of 
the  Constitution. 

That  declares — 

The  President,  Vice  President,  and  all  civil  officers  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

The  advocates  of  this  construction  propose  to  transpose  this  last-cited 
section  from  the  second  article  of  the  Goustitution,  creating  the  execu- 
tive department  of  the  Government,  to  the  first  article  of  that  instru- 
ment, creating  the  legislative  department  and  containing  the  various 
delegations  of  express  and  implied  power  to  Gongress.  The  admitted 
necessity  of  such  a  transposition  is  a  strong  argument  against  the  con- 
struction that  looks  to  it  for  support.  Upon  this  precise  point  an  emi^ 
nent  judge  of  the  Supreme  Gourt  of  the  United  Sitates,  when  in  an 
argument  many  years  ago  of  a  constitutional  question  before  that  court 
a  similar  transposition  of  a  clause  of  the  Gonstitntion  was  proposed  in 
order  to  support  a  particular  construction  of  that  instrument,  said — 

That  the  derans^ement  of  the  words  or  even  sentences  of  a  law  may  sometimes  be  tolerated 
in  order  to  arrive  at  the  meaning  of  the  legislature.  But  it  is  a  hazardous  rule  to  adopt  in 
the  construction  of  an  instrument  so  maturely  considered  as  the  Constitution  was  by  enlight- 
ened statesmen  who  framed  it,  and  was  so  severely  examined  and  criticised  by  its  several 
parts  in  the  various  State  conventions  which  finally  adopted  it.  (Ogden  vs.  Saunders,  13 
Wheaton*s  Reports,  page  267.) 

This  fourth  section  of  article  2  contains  nothing  upon  which  jurisdic- 
tional power  can  be  implied.  It  does  not  in  any  way  refer  to  the  power 
of  impeachment.  It  fails  to  declare  that  any  ofiScer  or  class  of  officers 
may  or  may  not  be  impeached  in  or  out  of  office.  So  far  from  any  legal 
implication  of  jurisdictional  power  to  impeach,  this  section  directly 
recognizes  that  judicial  procedure  as  already  established  in  the  Gonsti- 
tntion. I  know  of  no  rule  of  construction  which  would  justify  the  im- 
plication of  a  power  Arom  any  section  in  the  Gonstitntion  which  recog- 
nized that  power  as  already  existing  by  express  grant.  -ar-^ 

If  the  framers  of  the  Gonstitntion,  acquainted  as  they  were  with  the 
historical  add  legal  meaning  of  impeachment,  personal  witnessess,  too,  of 
its  exercise  as  a  parliamentary  accusation  and  trial  of  guilty  officials  in 
England  for  mauy  years,  with  its  attendant  abuses,  determined  to  in- 
corporate this  great  remedial  process  into  the  Gonstitution  of  the  United 
States,  it  would  have  been  a  remarkable  oversight  had  they  failed  to 
guard  its  exercise  with  ample  and  full  jurisdictional  power.  These  en- 
lightened guardians  of  popular  rights  could  never  have  consented  to 
leave  so  important  a  sanctiom  of  the  Gonstitution  unguarded.  Accord- 
ingly, the  fifth  clause  of  section  3,  article  1,  already  quoted,  provides : 

The  House  of  Representatives  shall  choose  their  Speaker  and  other  oflScers ;  and  shall 
have  the  sole  power  of  impeachment. 

The  third  section  of  article  1  provides : 

The  Senate  shall  choose  their  other  officers,  and  also  a  President  pro  tempore^  in  the  ab- 
sence of  the  Vice-President,  or  when  he  shall  exercise  the  office  of  President  of  the  United 
States. 

The  Senate  shall  have  the  sole  power  to  try  all  impeachmnUs, 

These  two  sections  would  seem  to  allow  no  room  for  doubt  as  to  their 
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true  meaning  and  exact  intendment.  They  are  clear,  direct,  and  simple. 
The  grant  of  power  in  each  is  as  absolute,  plain,  and  as  exclusive  as 
words  can  express  or  sovereign  power  bestow. 

It  is  claimed  that  the  Oonstitntion  fails  to  define  impeachment  or  what 
are  impeachable  crimes,  or  to  ennmerate  the  persons  subject  to  be  im- 
peached. Consequently,  that  the  two  sections  of  article  1  of  the  Con- 
stitution last  cited  must  be  construed,  not  as  grants  of  express  power 
either  to  the  House  or  to  the  Senate,  but  as  merely  descriptive  of  a 
power  and  distributive  of  its  exercise  to  the  two  houses  of  Congress. 

But  this  argument  clearly  rests  on  a  false  premise. 

It  is  true  that  the  Constitution  does  not  define  impeachment  or  im- 
peachable crimes,  nor  does  it  designate  the  pei*sons  liable  to  impeach- 
ment. But  I  am  unable  to  perceive  bow  a  failure  to  define  any  term  in 
the  Constitution  could  weaken,  much  less  destroy,  any  express  grant  of 
power  in  that  instrument.  This  argument,  if  carried  to  its  legitimate 
sequence,  would  tend  to  overthrow  all  the  express  grants  of  power  in 
the  Constitution.  Habeas  eorpus  is  guarded  from  suspension  in  the  Con- 
-stitution,  but  it  is  not  defined.  The  efficacy  of  that  great  writ,  for  so 
many  centuries  the  safeguard  of  individual  liberty  everywhere,  is  not 
now  to  be  weakened  for  want  of  a  constitutional  definition.  So,  too,  of 
the  privilege  of  jury  trial.  Although  incorporated  into  the  organic  law 
of  the  Federal  Union,  it  fails  to  define  the  number  of  which  the  jury  is 
to  be  composed,  or  to  prescribe  what  unanimity  is  required  for  a  verdict 
Again : 

The  Congress  shall  bave  power  to  declare  the  punishment  of  treason,  but  no  attainder  of 
treason  shall  work  corruption  of  blood,  or  forfeiture,  except  during  the  life  of  the  person 
attainted. 

There  is  no  definition  of  attaint  or  corruption  of  blood  in  the  CoDSti- 
tution,  and  yet  no  one  denies  the  express  grant  of  power  in  that  clause. 
Here  as  in  many  other  like  phrases  we  must  look  to  the  common  law  of 
England,  from  which  both  habeas  corpus  and  jury  trial  and  the  treason 
clause  have  been  borrowed. 

So,  too,  the  Constitution  declares,  that  the  judicial  power  shall  extend 
to  all  cases  in  "  law  and  equity  ^  arising  under  the  Constitution,  &c. 
But  we  must  look  beyond  the  Constitution  for  the  distinction  between 
cases  in  law  and  equity.  Every  lawyer  knows  that  although  the  courts 
of  the  United  States  derive  their  jurisdiction  from  the  Constitution  and 
laws  of  the  United  States,  yet  that  they  look  to  the  great  chancery  sys- 
tem of  England  as  the  limit  of  their  jurisdiction.  So  with  impeachment 
Borrowed  evidently  from  the  English  constitution  in  its  general  fea- 
tures, this  remedial  process  was  incorporated  into  the  Constitution  as  a 
guarantee  against  corruption,  official  infidelity,  and  force.  It  was  not 
to  punish  crime.  The  founders  of  the  Government  guarded  its  exercise, 
not  by  definition  or  enumeration,  but  in  stronger  restrictions  in  confin- 
ing its  jurisdiction  to  official  guilt  and  in  limiting  its  penalties  to  re- 
moval from  and  future  disqualification  to  hold  office. 

Thus  remodeled,  and  adopting  the  rule  that  the  Constitution  shall 
always  be  so  construed  as  to  render  it  on  all  occasions  the  effective 
agency  of  accomplishing  the  objects  and  ends  designed  by  its  timers, 
impeachment  remains  here  as  recognized  in  the  parliamentary  law  and 
usage  of  England  at  and  prior  to  the  adoption  of  the  Constitution  of 
the  United  States.  No  definition  of  it  was  necessary.  Its  founders  look- 
ing to  the  English  constitution  and  parliamentary  law ;  to  the  many 
memorable  impeachment  trials  commencing  with  that  of  Lyons,  insti- 
tuted by  the  Commons  before  the  Lords  in  1376;  looking  also  to  the 
constitution  and  usage  of  the  American  States  prior  to  1787,  saw  that 
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no  act  of  Parliament,  or  of  any  American  State  legislature  had  ever 
defined  an  impeachable  crime.  It  might  have  been  difficalt  and  dansrer- 
ous  to  have  done  so.  Greater  safeguards  were  found  in  making  the  House 
of  Representatives  the  sole  organ  to  institute,  and  the  Senate  the  sole  tri- 
bunal to  try  all  itnpeachments,  and  in  limiting  the  judgment  to  removal 
from  and  future  disqualification  to  hold  office.  This  restriction  upon 
the  judgment  expressly  confines  the  jurisdiction  of  American  impeach- 
ment to  official  corruption,  malfeasance,  misfeasance,  or  nonfeasance 
committed  in  office.  Whenever  the  House  of  Representatives  believe 
that  the  public  safety  demands  the  impeaichment  of  some  faithless  or 
corrupt  official,  the  Constitution  has  delegated  full  and  exclusive  power 
to  institute  the  proceeding.  When  thus  instituted,  the  Senate  is  clothed 
with  judicial  and  exclusive  power  to  try  all  impeachments  thus  inaugu- 
rated by  the  House.  Where  the  Constitution  is  silent,  this  court  can 
and  should  look  to  parliamentary  law  and  parliamentary  usage,  as  the 
Supreme  Court  of  the  United  States  looks  to  the  maxims  and  doctrines 
of  the  great  system  of  English  chancery  for  aid  in  judicial  investiga- 
tion,|and  oftentimes,  to  ascertaifi  the  limit  of  its  own  jurisdiction.  When 
words  or  legal  phrases  are  copied  into  the  Constitution  of  the  United 
States  from  the  civil  law,  the  common  law,  or  the  British  constitutional 
and  parliamentary  law,  they  are  always  interpreted  by  the  law  from 
which  they  are  borrowed.  Indeed,  when  foreign  statutes  are.  adopted 
into  our  legislation  the  known  and  settled  construction  of  those  statutes 
by  courts  of  law  has  been  considered  as  silently  incorporated  into  the 
acts.  (Story  on  Constitution,  pages  796, 797,  800;  Rawle  on  Constitu- 
tion, page  200;  Sedgwick  on  Statutes,  pages  262,  426.) 

I  am  therefore  persuaded  that  the  second  and  third  sections  of  article 
1  of  the  Constitution  invest  the  House  and  Senate  with  express  and  ex- 
clusive power  to  institute  and  try  all  impeachments  for  official  crime, 
and  that  the  authority  thus  conferred  upon  this  court  empowers  it,  when 
the  Constitution  is  silent,  always  to  look  to  the  parliamentary  law  and 
parliamentary  usage  of  England  for  the  scope  and  limit  of  its  jurisdic- 
tion and  authoritatively  to  decide  what  that  limit  is. 

Nor  is  it  true,  as  has  been  argued,  that  this  power  of  the  court  to  look 
beyond  the  Constitution  to  the  parliamentary  law  for  the  limit  of  its 
power  woald  invest  this  court  with  common-law  jurisdiction.  The  argu- 
ment is  unsound  alike  in  theory  and  in  fact.  This  court  looks  to  the 
pailiamentary  law,  which  is  wholly  distinct  from  the  common  law  of 
England,  allhongh  often  loosely  confounded  With  it  by  Mr.  Bawle  and 
other  law-writers  in  treating  of  impeachment.  But  to  look  to  foreign 
courts  or  to  foreign  laws  for  light  and  aid  in  the  interpretation  of  judi- 
cial procedure  borrowed  from  them,  is  by  no  means  to  look  to  them  for 
jurisdiction.  That  is  derived  from  the  Constitution,  as  already  shown, 
which  is  the  exclusive  source  of  power.  Jurisdiction  is  one  thing;  its 
scope  and  limit  is  another;  and  that  argument  is  still  more  fallacious, 
that  because  we  do  often  look  and  are  required  by  the  language  of  the 
Constitution  to  look  to  the  common  law  for  light,  that  therefore  the 
courts  of  the  United  States  would,  eo  instantiy  become  in  vested  with  com- 
mon-law jurisdiction  over  common-law  crimes  and  offenses. 

The  whole  jurisdiction  of  the  United  States  courts  over  criminal  of- 
fenses is  derived  from  the  acts  of  Congress.  They  have  no  common- 
law  jurisdiction.    Yet  the  Constitution  declares — 

That  DO  fact  tried  by  a  jarj  shall  be  otherwise  re-examined  in  any  court  of  the  United 
States  than  according  to  the  rules  of  the  common  law. 

If  the  courts  are  thus  required  by  the  words  of  the  Constitution  to 
look  to  the  common  law  as  the  sole  guide  for  its  action,  without  con- 
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ferring  upon  such  courts  common-law  jurisdiction,  why  may  not  this 
high  court  of  impeachment  look  to  the  parliamentary  law  for  the  scope 
and  extent  of  its  jurisdictional  power  where  the  Goustitntion  is  sileQt! 
That  the  United  States  courts  do  not  acquire  common-law  jarisdic- 
tion  I  propose  now  to  show  by  a  quotation  from  the  commentary  of  an 
able  jurist,  St.  George  Tucker — nomen  venerabile  clarum — upon  the  clause 
of  the  Goustitntion  last  quoted.    He  says : 

We  maj  be  told  the  common  law  is  evidently  here  referred  to  as  tbe  law  of  the  land. 
This  is  not  tbe  case  ;  it  is  referred  to  as  a  known  law  ;  and  mig^ht  in  strictness  have  been 
referred  to  as  the  law  of  the  sev^lral  States,  so  far  as  their  constitutions  and  lefnslative 
codes,  respectively,  have  admitted  or  adopted  it.  Will  any  man  who  knows  aDything  of 
the  laws  of  England  affirm  that  the  civil  or  Roman  imperial  law  is  the  ^neral  law  of  the 
land  of  England,  because  many  of  its  maxims  and  its  course  of  proceedings  are  generally 
admitted  and  established  in  the  high  court  of  chancery,  which  is  the  highest  court  of  drii 
jurisdiction,  except  the  Parliament,  in  the  kingdom  f  Or  that  the  canon,  or  Roman  ecclesi- 
astical law  is  the  general  law  of  the  land,  because  marriages  are  solemnized  according  to 
its  rites,  or  because  simony,  which  is  an  ecclesiastical  offense,  is  also  made  an  offense  bj 

statute  t 

I*  •  « .  «  •  •  • 

We  may  fairly  infer  from  all  that  has  been  said  that  the  common  law  of  England  stands 
precisely  upon  the  same  footing  in  the  Federal  Government  and  courts  of  the  United  Statei 
as  such,  as  the  civil  and  ecclesiastical  laws  stand  upon  in  England.  That  is  to  say,  its 
maxims  and  rules  of  proceeding  are  to  be  adhered  to,  whenever  the  written  law  is  silent. 
in  cases  of  a  similar  or  analogous  nature,  the  cognizance  whereof  is  by  the  Constitatioo 
vested  In  the  Federal  courts ;  it  may  govern  and  direct  the  course  of  proceeding  in  snch 
cases,  but  cannot  give  jurisdiction  in  any  ca$e^  where  jurisdiction  is  not  expressly  given  br 
the  Constitution.  The  same  may  be  said  of  the  civil  law ;  the  rules  of  proceeding  in  which 
whenever  the  written  law  is  silent,  are  to  be  observed  in  cases  of  equity,  and  of  admiralty, 
and  maritime  jurisdiction.  In  short,  as  tbe  matter^  cognizable  in  the  Federal  courts  belong 
(as  we  have  before  shown  in  reviewing  the  powers  of  the  judiciary  department)  partly  to  the 
law  of  nations;  partly  to  the  common  law  of  England  ;  partly  to  the  civil  law;  partly  to 
the  maritime  law,  comprehending  the  laws  of  Oleron  and  Rhodes  ;  and  partly  to  the  gen- 
eral law  and  custom  of  merchants ;  and  partly  to  the  municipal  laws  of  any  foreif>n  na- 
tion or  of  any  State  in  the  Union,  where  the  cause  of  action  may  happen  to  arise,  or  where 
the  suit  may  be  instituted  ;  so,  the  law  of  nations,  the  common  law  of  England,  the  ciril 
law,  the  law  maritime,  the  law  merchant,  or  the  Uz  loci,  or  law  of  the  foreign  nation,  or 
state,  in  which  the  cause  of  action  may  arise  or  shall  be  decided,  must  in  their  turn  be  re- 
sorted to  as  the  rule  of  decision,  according  to  the  nature  and  circumstances  of  each  case, 
respectively.  So  that  each  of  these  laws  may  be  regarded,  so  far  as  they  apply  to  sach 
cases  respectively,  as  the  law  of  the  land.  But  to  infer  from  hence,  that  the  common  law 
of  England  is  the  gencrral  law  of  the  United  Statea,  is  to  the  full  as  absurd  as  to  suppose 
that  the  laws  of  Russia  or  Germany  are  the  general  law  of  the  land,  because  in  a  c<n'ro- 
versv  respecting  a  contract  made  in  either  of  uiose  empires  it  mi^ht  be  necessary  to  refer  to 
the  laws  of  either  of  them,  to  decide  the  question  between  the  htigant  parties.  Nor  can  I 
find  any  more  reason  for  admitting  the  penal  code  of  England  to  m  in  force  in  the  United 
States  (except  so  far  as  the  States,  respectivelv,  may  have  adopted  it,  within  their  several 
jurisdictions;  than  for  admitting  that  of  the  Roman  enpire,  or  of  Russia,  Spain,  or  any 
other  nation  whatever.    (Tucker^s  Appendix  to  first  volume  Blackstone,  pages  4^,429.) 

The  Constitution,  section  4,  article  2,  makes  it  imperative,  that  when 
"  the  President,  Vice-President,  and  all  civil  officers  of  the  United 
States  are  convicted  of  treason,  bribery,  or  other  high  crimes  and  mis- 
demeanors, they  shall  be  removed  from  office.''  But  neither  the  Con- 
stitution nor  has  any  United  States  statute  in  any  manner  defined  any 
oft'enses,  except  treason  and  bribery,  to  be  "  high  crimes  and  misde- 
meanors," and  as  such  impeachable.  How,  then,  are  high  crimes  and 
misdemeanors  to  be  ascertained  T  Is  the  silence  of  Vie  statute-book  to 
be  deemed  conclusive  in  favor  of  the  guilty  party,  until  Congress  shall 
have  made  a  legislative  declaration  and  enunciation  of  the  ofifenses, 
which  shall  be  deemed  ^'  high  crimes  and  misdemeanors?"  If  so,  the 
power  of  impeachment,  except  as  to  two  expressed  cases,  is  a  complete 
nullity ;  and  the  party  is  wholly  dispunishable,  however  enormous  may 
be  his  criminality.  (Story  on  Constitution,  §  796 ;  Eawle  on  Constita- 
tition,  page  273.) 

Here,  therefore,  the  very  clause  of  the  Constitution  relied  on  as  the 
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only  source  of  implied  jurisdictional  power,  becomes  a  rope  of  sand, 
unless  we  look  beyond  the  Constitution  to  the  parliamentary  law,  to 
see  what  "  high  crimes  a^nd  misdemeanors"  are  technically  understood 
to  mean. 

"  High  crimes  nnd  misdemeanors  ^  are  the  words  of  the  British  con- 
stitution which  describe  impeachable  conduct.  (4  Ilatsell's  Precedents ; 
18  American  Law  Ke^ster,  page  645.) 

The  word  **  high ''  applies  as  well  to  misdemeanors  as  to  crimes.  (2 
Chase's  Trial,  383.)  Whatever  "  high  crimes  and  misdemeanors"  were 
the  subjects  of  impeachment  in  England  prior  to  the  adoption  of  our 
Constitution,  are  subjects  of  impeachment  before  this  court,  subject 
only  to  the  limitations  and  resti*ictions  imposed  by  the  Constitution  of 
the  United  States. 

We  have  clearly  a  right  to  look  to  the  parliamentary  law  and  usage 
of  England  for  the  sphere  and  limit  of  our  jurisdictional  power  over 
impeachment.  When  we  do  so,  the  authorities  are  abundant  to  show 
that  the  phrase  ^^  high  crimes  andmis  demeanors,"  when  used  in  pros- 
ecution, by  impeachment,  has  no  definite  signification,  and  are  never 
limited  to  crimes  detined  by  statute  or-  as  recognized  at  common  law. 
This  view  of  the  Constitution  is  fully  established  by  the  impeachments 
of  Pickering,  Chase,  and  Peck.    Alexander  Hamilton  says  that — 

Several  of  the  State  constitutions  have  followed  the  example  of  Great  Britain,  and  up  to 
tLat  time  the  State  constitutions  had  adopted  the  British  s^^stem  with  only  some  modinca* 
lions ;  but  none  of  them  recognizing^  the  idea  that  impeachment  was  limited  to  indictable 
acts,  but  all  affirming^  that  the  subjects  of  this  jurisdiction  were  offenses  of  a  political  na> 
tore.    (Federalist,  No.  G5.) 

But  it  is  wholly  immaterial  whether  the  fourth  section  of  article  2  of 
the  Constitution  limits  the  jurisdiction  to  offenses  declared  criminal  by 
statutes  of  the  United  States,  or  whether  the  jurisdictional  power  of 
impeachment,  conferred  by  the  Constitution,  be  express  or. implied. 
Ev^ery  court  should  confine  itself  to  the  precise  question  which  it  is 
called  upon  to  decide.  Beyond  that,  its  ruling  is  said  to  be  ohiter  die- 
turn. 

It  is  not  denied  that  W.  W.  Belknap  was  until  ten  o'clock  and  twenty 
minutes  on  March  2, 1876,  a  civil  officer  of  the  United  States:  that  the 
offenses  charged  to  have  been  committed  by  him  were  declared  crimes 
by  the  statutes  of  the  United  States ;  and,  if  committed,  were  commit- 
ted by  him  while  discharging  the  duties  of  Secretary  of  War.  None 
questions  the  fact  that  prior  to  his  resignation  the  House  of  Eepresenta- 
tives,  as  the  grand  inquest  of  the  nation,  and  the  Senate  of  the  United 
States,  as  the  high  court  to  try  all  impeachments,  had  full  and  sole 
jurisdiction  over  this  cause. 

The  question  recurs.  How  has  this  admitted  jurisdiction  been  lost? 
Those  who  deny  it  insist  that  the  fourth  section  article  2  of  the  Federal 
Constitution  commands  that  "all  civil  officers"  of  the  United  States, 
impeached  and  convicted  of  treason,  bribery,  and  high  crimes  and  mis- 
demeanors shall  be  removed  from  office.  They  say  Belknap  was  by 
his  resignation  out  of  office,  and  not  a  civil  officer,  when  the  resolu- 
tion for  his  impeachment  passed  the  House,  and  consequently  not 
within  the  description ;  secondly,  that  judgment  of  removal  from 
office  on  conviction  is  imperative.  But  removal  from  an  office  already 
vacated  is  impossible,  and  as  the  court  cannot  execute  its  judg- 
ment, therefore  it  is  without  jurisdiction.  This  argument  rests  on  the 
assumption  that  legal  resi>onsibility  for  impeachable  crimes  attaches  to 
the  guilty  official,  not  at  the  time  the  offense  is  committed,  but  at  the 
moment  when  the  accusation  is  officially  preferred.    No  authority  has 
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been  cited  in  its  support,  and  it  is  in  direct  violation  of  all  established 
rules  of  construction  of  criminal  law  in  England  or  in  tbe  United 
States.  Kesponsibility  always  attaches  at  tbe  moment  of  tbe  eornmis* 
sion  of  tbe  ofi'ense.  Tbe  Ilevised  Statutes  of  the  United  States,  for  the 
prevention  of  oflBcial  venality  and  corruption,  and  nnder  which  the  re- 
spondent himself  has  been  already  indicted  in  the  criminal  court  in  this 
District,  provide : 

Every  officer  of  the  United  states,  and  every  person,  acting  for  or  on  behalf  of  the  United 
States,  in  any  official  capacity  under  or  by  virtue  of  the  authority  of  any  Department,  or 
office  of  the  Government  thereof,  and  every  officer  or  person  acting  for  or  on  behalf  of 
either  house  of  Congress,  or  of  any  committee  of  either  hou6ev>or  of  both  houses  thereof^ 
who  asks,  accepts,  or  receives  any  money,  or  any  contract,  promise,  undertaking,  obliga* 
tion,  gratuity,  or  security  for  the  payment  of  money,  or  for  the  delivery  or  coovejance  of 
anything  of  value,  with  intent  to  have  his  decision  or  action  on  any  queation,  matter, 
cause,  or  proceeding  which  may  at  any  time  be  pending,  or  which  may  be  bv  Uw  brongbt 
before  him  in  his  official  capacity,  or  in  his  place  of  trust  or  profit  influenced  thereby,  *  ' 
*  shall  be  nunished  by  a  fine  not  more  than  three  times  the  amount  asked,  accepted,  or 
received,  and  by  imprisonment  not  more  than  three  years. 

Every  member,  officer,  or  person  convicted  under  the  provisions  of  tbe  two  precedinfir  get' 
tions,  who  holds  any  place  of  profit  or  trust,  shall  forfeit  his  office  or  place,  and  shall  ther^ 
afler  be  forever  disqualified  from  holding  any  office  of  honor,  trust,  or  profit  under  the  Uiiite<^ 
States.    (Revised  Statutes,  sections  5500, 550J ,  and  5502.) 

The  words  of  this  statute  are  almost  identical  with  the  words  of 
fourth  section,  article  2,  of  the  Constitution ;  its  penalties,  like  those 
imposed  by  that  instrument,  declare  that  every  officer  convicted  under 
the  provisions  of  that  act  shall  forfeit  his  office,  and  shall  thereafter  be 
forever  disqualified  from  holding  any  office  of  honor,  trust,  or  profit 
under  the  United  States. 

And  yet  what  Senator,  judicially  called  upon  to  act  as  a  judge  in  tbe 
trial  of  respondent  for  a  violation  of  this  statute  in  a  United  States 
court.,  would  hold  that  his  resignation  before  the  finding  of  the  indict- 
ment would  be  a  valid  plea  in  abatement  to  the  jurisdiction  of  tbe 
court  t  And  if  the  retirement  from  office  can  bar  the  jurisdiction  in 
the  one  case,  why  not  in  the  other  ?  If  not  available  in  the  coustroc-* 
tion  of  a  statute,  how  can  it  be  so  in  the  construction  of  the  GoDStitn- 
tion  t 

The  Constitution  is  itself  a  law ;  one  of  higher  dignity,  I  admit,  than 
other  laws,  but  still  to  be  construed  by  the  same  rules  applicable  to 
the  construction  of  other  statutes.  Both  seek  to  guard  the  United 
States  Government  against  corruption,  venality,  and  wrongs  By  what 
rule  of  judicial  interpretation  are  similar  words  in  the  Constitution  and 
in  a  statute,  having  the  same  object  and  end,  both  acknowledged  guar- 
antees of  popular  safety,  to  be  differently  construed  f 

It  is  said  that  the  Constitution  imposes  removal  from  office  as  tbe  sole 
penalty. 

But  this  assumption  is  directly  contradicted  by  the  express  words  of 
the  Constitution,  which  declare,  '^  that  judgment  in  cases  of  impeach- 
ment shall  not  extend  further  than  to  removal  from  office,  and  disqual- 
ification to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  the 
United  States.'' 

The  penalty  of  disqualification  was,  in  the  minds  of  the  framers  of 
the  Constitution,  as  important  as  removal.  They  understood  that 
a  faithless  official,  impeached  and  removed  from  office,  might  be  speed- 
ily restored  to  one  of  greater  importance  than  that  from  which  be  had 
been  degraded ;  hence,  tbe  great  sanction  of  impeachment  would  be- 
come impotent  as  a  barrier  for  popular  safety  unless  the  penalty  of  dis- 
qualification should  follow  removal.  The  Constitution  must  be  so  con- 
strued that  every  provision  should  be  harmonized;  each  rendered 
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elective ;  and  that  the  object  and  purpose  of  the  instrumeDt  shall  al- 
ways become  potential. 

In  the  conclusion  I  have  reached,  the  absolute  removal  from  oflSce, 
commanded  by  the  fourth  section,  article  2,  of  the  Constitution,  was  no 
repeal  of  the  discretionary  power  delegated  by  the  second  section  of  ar- 
ticle 1  to  the  Senate,  to  impose,  within  their  discretion,  the  additional 
penalty  of  disqualification  from  office.  Therefore,  although  the  guilty 
official  had  resigned  his  office  before  impeachment,  if  convicted,  the 
court  would  still  have  power  to  render  judgment  of  perpetual  disquali- 
fication, if,  in  their  discretion,  the  public  good  demanded  it.  And  this 
construction  is  plainly  supported  by  the  provision  of  the  Constitution 
withdrawing  impeachments  from  the  pardoning  power  of  the  President. 
Those  sagacious  men  would  scarcely  have  taken  the  power  of  pardon 
from  the  President  in*  impeachments  if  they  had  intended  the  guilty 
official  could  escape  trial  by  his  own  voluntary  act.  The  intent  of  the 
Constitution  in  this  provision  is  manifest.  Suppose  the  respondent 
should  be  acquitted  by  this  court  for  want  of  jurisdiction.  He  is  then 
tried  by  the  criminal  court  and  convicted.  He  is  pardoned  by  the  Presi- 
dent and  becomes  forthwith  eligible  to  office,  although  two-thirds  of  the 
Senate  were  satisfied  of  his  guilt,  and  would  have  voted  for  his  convic- 
tion, had  they  concurred  in  the  question  of  jurisdiction.  No  stronger 
illustration  can  be  afforded  of  the  importance  of  the  penalty  of  disquali- 
fication as  a  guarantee  of  popular  safety. 

But  if  removal  from  office  be  the  sole  penalty,  I  cannot  yield  my  as* 
sent  to  the  legal  postulate  that  the  inability  of  a  court  to  enforce  its 
judgment  can  affect  its  jurisdiction.  The  infirmity  of  any  defendant  to 
receive  th^  judgment  caused  by  his  own  act  can  never  divest  the  power 
of  the  court  to  render  it.  'And  this,  I  had  supposed,  was  settled  by 
direct  authority.  In  the  case  of  Rhode  Island  vs.  Massachusetts,  where 
the  bill  in  equity  was  filed  in  the  Supreme  Court  of  the  United  States,  the 
plea  was  interposed  that  the  court  could  not  enforce  its  sentence.  After 
full  argument  the  court  maintained  its  jurisdiction.  (12  Peters,  page  657.) 
Again  in  E^ntucky  v$.  Denisoo,  the  Supreme  Court  of  the  United  States 
held,  in  an  elaborate  opinion,  that  it  had  original  jurisdiction  to  issue 
the  mandamus;  yet,  as  it  had  no  power  to  enforce  the  rule  against  the 
governor  of  a  sovereign  State,  the  motion  was  overruled.  (24  Howard, 
page  66.) 

Merryman,  a  citizen  of  Maryland,  was  at  the  beginning  of  the  war 
confined  illegally  by  military  authority.  He  appli^  to  Chief  Justice 
Taney  for  a  writ  of  habeas  corpus.  The  writ  issued,  and  that  eminent 
jurist  held  that  the  applicant  was  entitled  to  his  liberty;  but  as  the 
law  was  borne  down  by  the  military,  and  Judge  Taney  could  not  enforce 
the  judgment  of  the  court,  he  discharged  the  writ  in  an  opinion  of  great 
clearness  and  power.  (Taney's  Decisions,  page  246.)  These  authorities 
might  be  multiplied.  That  construction  which  denies  that  civil  officers 
of  the  United  States,  who  have,  while  in  office,  committed  crime,  are 
not  liable  to  impeachment,  because  of  their  voluntary  retirement  from 
office  after  the  commission  of  the  crime  but  before  the  institution  of  the 
impeachment  procedure,  is  unwarranted  by  the  spirit,  letter,  and  object 
of  the  Constitution. 

Official  responsibility,  and  official  fidelity,  are  exacted  and  required 
by  the  organic  law.  Every  civil  officer  of  the  United  States,  when  he 
enters  upon  the  discharge  of  an  official  trust,  assumes  duties  and  re- 
sponsibilities to  the  people,  civil  and  criminal,  from  which  the  Constitu- 
tion never  releases  him,  until  all  are  fully  performed  and  he  has  sub- 
jected himself  to  every  requirement  of  the  law.    Impeachment  is  an  in- 


1114  TRIAL   OP   WILLIAM    W.   BELKNAP. 

i 

cident  of  every  civil  office.  Neither  civil  nor  criminal  resjionsibiiity  can 
be  thrown  off  by  any  voluntary  act  of  a  guilty  official. 

A  different  construction  would  fritter  away  impeachment.  It  would 
cease  to  be  longer  a  safeguard  against  usurpation,  corruption,  or  venal- 
ity, except  at  the  option  of  the  guilty  party.  While  the  Oonstitation 
has  declared  that  the  President  shall  not  pardon  an  impeached  and  con- 
victed official  who  usurps  power,  barters  offices,  betrays  his  trasts,  ac- 
cepts briber,  debauches  and  demoralizes  all  within  his  official  sphere, 
yet  this  construction  of  the  Constitution,  which  we  are  urged  to  adopt, 
allows  such  criminal  by  his  own  voluntary  act  to  escape  the  penalties 
of  impeachment,  even  though  his  resignation  be  withheld  until  an  hour 
before  the  conviction  5  because  if,  as  argued,  his  being  out  of  office  di- 
vests the  jurisdiction  of  the  court,  then  that  effect  must  follow  every 
resignation  tendered  before  a  final  disposition  of  the  impeachment 
Such  a  construction  is  forbidden  by  the  usage  of  all  imj^eachment  trials 
in  England,  or  in  the  United  States. 

The  impeachment  of  Warren  Hastings  took  place  in  May,  1786, 
although  he  had  been  recalled  from  India,  and  resigned  in  June,  1785. 
Lord  Chancellor  Macclesfield,  who  was  compelled  to  resign  his  office, 
was  subsequently  impeached.  A  still  more  signal  illustration  is  fonnd 
in  the  case  of  Lord  Melville,  in  1806.  He  was  impeached  for  ofTenses 
committed  twenty-two  years  before,  long  after  his  resignation.  He  had 
held  other  offices  since  his  first  appointment,  but  held  no  office  when  be 
was  impeached. 

William  Blount,  a  Senator  from  Tennessee,  was  impeached  in  1797 
for  official  misdemeanor.  The  Senate  eipelled  and  subsequently  im- 
peached him.  He  pleaded  the  fact  that  he  was  not  a  civil  officer  when 
the  impeachment  was  found.  The  case  went  off  upon  the  point  that 
a  Senator  of  the  United  States  was  not  a  civil  officer ;  but  one  of  the 
managers  and  two  of  Blount's  counsel  admitted,  as  I  will  hereafter  show, 
that  a  voluntary  resignation  could  be  no  valid  plea  for  acquittal.  With 
the  knowledge  of  the  trial  of  Macclesfield,  and  of  Bacon,  and  of  Hast- 
ings— the  latter  trial  bein^  alluded  to  by  Colonel  Mason  in  the  conven- 
tion— can  it  be  doubted  that  the  framers  of  the  Constitution  would 
have  expressly  provided  in  the  Constitution  "  to  be  impeached  while  in 
office,"  had  that  been  their  intention  t  And  this  intent  is  the  more 
strongly  fortified  by  the  fact  that  eight  or  nine  of  the  original  thirteen 
States,  that  had  adopted  constitutions  prior  to  the  formation  of  the  Fed- 
eral Constitution,  had  incorporated  impeachment  into  them,  and  limited 
it  to  officials  both  in  and  out  of  office.  Virginia  and  Delaware  are  sig- 
nal instances  of  such  provisions. 

The  constitution  of  Virginia,  ailopted  July  5, 1776,  provides : 

The  {governor  when  he  is  out  of  office,  and  others  offending  a^tnst  the  State,  either  hj 
maladministration,  conmption.or  other  means  by  which  the  safetj  of  the  State  maj  be  en- 
dangered, shaU  be  impeachable  by  the  house  of  delegates. 

If  found  iiruilty,  be  or  they  shall  be  either  forever  disabled  to  hold  any  office  under  goren* 
ment,  or  be  removed  from  such  office  pro  tempore^  or  subjected  to  such  pains  or  penalties  M 
the  law  shall  direct.     (American  Constitutions,  pages  2d7, 288.) 

The  constitution  of  Delaware,  adopted  September  20, 1776,  provides- 

The  president,  when  he  is  out  of  office  and  within  eighteen  months  after,  and  all  othen 
offending  against  the  State,  either  by  maladministration,  corruption,  or  other  means  by  which 
the  safety  of  the  Commonwealth  may  be  endangered,  within  eighteen  months  aftef  f^ 
offense  committed,  shall  be  impeachable  by  the  house  of  assembly  before  the  legislAti^v 
council.  *  *  *  If  found  guilty,  he  or  they  shall  be  either  forever  disabled  to  hold  any 
office  under  the  government,  or  removed  from  office  pro  Umpore^  or  subjected  to  sach  p&io* 
and  penalties  as  the  law  shall  direct.  And  all  officers  shall  be  removed  on  conviction  01  mis- 
behavior at  common  law,  or  on  impeachment,  or  upon  the  address  of  the  general  aesembi/* 
(Article  23,  page  213.) 
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Some  of  thedistingaished  men  who  were  prominent  members  of  the  con- 
ventions which  framed  the  State  constitations  were  sabsequentiy  prom- 
inent in  the  convention  which  framed  the  Federal  Constitatiou.  Had 
they  intended  to  limit  impeachment  trials  only  to  official  tenare,  they 
wonhl  have  done  so,  as  I  am  persuaded,  in  terms  as  clear  and  express  as 
those  contained  in  the  State  constitations. 

The  construction  insisted  upon  is  also  opposed  by  all  the  contempo- 
raneous history  of  the  adoption  and  ratification  of  the  Constitatiou  of  the 
United  States,  as  well  as  by  other  leading  statesmen. 

j^lr.  Madison,  often  called  the  father  of  the  Constitution,  during  the 
debate  in  the  Virginia  State  convention  called  to  ratify  the  Federal  Con- 
stitution, said : 

He  (the  President)  is  responsible  in  poison.    If  be  shall  seduce  a  part  of  the  Senate  to  a 

Earticipation  in  his  crimes,  those  who  are  not  seduced  would  pronounce  sentence  against 
im  ;  and  there  is  this  supplementary  securitj,  that  he  may  be  convicted  and  punished  after- 
ward when  other  members  come  into  the  Senate,  one  third  being  included  every  two  years. 
(Elliot's  Debates,  volume  3,  page  316.  ) 

Mr.  Wilson,  also  a  member  of  the  convention  which  framed  the  Con- 
stitution of  the  United  States,  during  the  debate  in  the  Pennsylvania 
State  convention  called  to  ratify  the  Constitution,  in  speaking  of  the 
probable  impeachment  of  a  United  States  Senator,  said: 

When  a  member  of  the  Senate  shall  behave  criminally,  the  criminality  shall  not  expire 
with  the  office.  The  Senators  may  be  called  to  account  after  tliey  shall  be  changed,  and 
the  body  to  which  they  belonged  shall  have  been  altered.    (Elliot's  Debates,  volume  3,  page 

In  the  Federal  Convention,  upon  the  20th  of  July,  1787,  while  the 
clause  relative  to  the  impeachment  of  the  President  was  under  discus- 
sion and  pending  a  motion  to  striiie  out-the  clause — 

To  be  removable  on  impeachment  and  conviction  for  malpractice  or  neglect  of  duty — 

Mr.  Pinckney  said : 

He  ought  not  to  be  impeached  while  in  office. 

Mr.  Darce.  If  he  be  not  impeachable  while  in  office,  he  will  spare  no  means  or  efforts 
whatever  to  fi^t  himself  re-elected.  He  considered  this  as  an  essential  security  for  the  good 
behavior  of  tne  Executive.    (Madison  Papers,  volume  2,  page  1153.) 

So  again  at  a  much  later  period  John  Quincy  Adams,  a  statesman  of 
accurate  information  in  everything  pertaining  to  the  Constitution,  in  the 
House  of  Eepresentatives,  in  184§,  said : 

And  here  I  take  occasion  to  say,  I  differ  from  gentlemen  who  have  stated  that  the  day  of 
impeachment  has  passed  by  the  Constitution  from  the  moment  the  public  office  expires.     I 
hold  oo  such  doctrine.    I  hold  myself,  so  long  as  1  have  the  breath  of  life  in  my  body, 
amexiable  to  impeachment  by  this  Hoase  for  anything  I  did  during  the  time  I  held  public 
office. 
Mr.  Bayly.  Is  not  the  judgment  in  case  of  impeachment  removal  from  office  t 
Mr.  Adams.  And  disqualification  to  hold  any  office  of  honor,  trust,  or  profit  under  the 
United  States  forever  afterward ;  a  punishment  much  greater,  in  my  opinion,  than  removal 
from  office.    It  clings  to  s  man  as  long  as  he  lives ;  and  if  any  ptAilio  officer  ever  put  him* 
self  in  a  position  to  be  tried  by  impeachment,  he  would  have  very  little  of  my  good  opinion 
if  he  did  not  think  disqualification  from  holding  office  for  life  a  more  severe  punishment  than 
mere  removal  from  office.     I  hold,  therefore,  that  every  President  of  the  United  States,  every 
Secretary  of  State,  every  officer  impeachable  by  the  laws  of  the  eonntrv,  is  as  liable  twenty 
years  after  his  office  expires  as  he  is  while  in  office.    (Congressional  Qlobe,  April  13,  1846.) 

So,  too,  during  Blount's  trial  in  1798,  the  managers  and  counsel,  all 
eminent  lawyers  and  statesmen  of  the  Bepublio,  concur  in  one  opinion, 
that  the  voluntary  resignation  of  a  faithless  official  was  no  valid  plea  to 
impeachment.  I  quote  their  statements  ou  this  point.  Mr.  Bayard 
said: 

It  is  also  alleged  in  the  plea  that  the  party  impeached  Is  not  now  a  Senator.  It  is  enough 
that  he  was  a  Senator  at  the  time  the  articles  were  preferred.  If  the  impeachment  were 
re^lar  and  maintainable  when  preferred,  I  apprehend  no  subsequent  event  grounded  on  the 
willful  act  or  caused  by  the  delinquency  of  the  party  can  vitiate  or  obstruct  the  proceeding. 
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Otherwise  the  party,  by  resi^ation  or  the  commissioo  of  some  offense  which  merited  and 
occasioned  his  expulsion,  might  secure  his  impunity.  This  is  agfainst  one  of  the  sagest 
maxims  of  the  law,  which  dues  not  allow  a  man  to  derive  a  benefit  from  his  own  wrong. 

Mr.  Dallas,  for  the  defendant^  said  : 

There  was  room  for  arf^ament  whether  an  officer  conld  be  impeached  after  he  was  out  of 
office ;  not  by  a  voluntary  resignation  to  evade  prosecution,  but  by  an  adversary  expulsion. 

Mr.  IngersoU,  for  tbe  defendant,  said : 

It  is  among  the  less  objections  of  tbe  cause  that  the  defendant  is  now  out  of  office  not  by 
resignation.  I  certainly  shall  never  contend  that  an  officer  may  first  commit  an  offense  and 
afterward  avoid  punishment  by  resigning  his  office  ;  but  the  defendant  baa  been  expelled. 
Can  be  be  removed  at  one  trial  and  disqualified  at  another  for  the  same  offense  f 

The  construction  contended  for  is  contradicted  by  a  recent  judicial 
adjudication  in  the  case  of  Barnard,  impeached  in  the  year  1872  in  the 
State  of  New  York.  Barnard  had  been  elected  judge  and  his  term  bad 
expired.  He  was  reelected,  and  during  his  second  term  he  was  im- 
peached for  misdemeanors  committed  during  his  first.  His  plea  denied 
that  he  eould  be  held  to  answer  during  his  second  term  for  offenses  com- 
mitted in  the  first.  But  after  full  and  elaborate  argument  this  plea  was 
oveiTuled  by  the  court  of  impeachment,  composed  of  the  senate  and  ooart 
of  appeals  of  New  York,  by  a  vote  of  23  to  9,  and  Barnard  was  subse- 
quently found  guilty. 

Against  this  array  of  unbroken  authority  no  opposing  precedent,  no 
utterances  of  a  prominent  statesman,  have  been  cited. 

The  opponents  of  jurisdiction  insist  that  if  tbe  power  to  impeach  for 
official  misconduct  continues  after  the  retirement  of  the  guilty  official, 
then,  that  every  private  citizen  of  the  United  States  is  liable  to  impeach- 
ment. But  this  argument  is  palpably  erroneous.  The  power  of  impeach- 
ment by  the  Constitution  extends  exclusively  to  official  guilt.  That  in- 
strument  expressly  prescribes,  as  already  shown,  removal  from  office 
and  disqualification  from  holding  office  as  the  only  penalties  for  im- 
peachment and  conviction.  The  Senate  can  inflict  no  higher  penalty. 
It  is  purely  political.  A  citizen  who  has  never  held  an  office  under  the 
United  States  can  never  be  guilty  of  official  crime  or  misdemeanor ;  con- 
sequently, he  can  never  become  the  subject  of  impeachment.  Upon  the 
other  hand,  all  citizens  who  bold  office  and  betray  their  trusts  shoald 
never  cease  to  be  amenable  to  every  penalty  and  safeguard  of  tbe  Con- 
stitution, whether  in  or  out  of  office.  The  necessity  for  popular  security 
would  be,  as  already  suggested,  as  strongly  demanded  in  the  perpetaal 
political  ostracism  of  corrupt  and  faithless  officials  from  office,  beyond 
the  possible  favor  of  a  corrupt  President  to  re-appdintment,  as  by  re- 
moval from  office.  How  useless  to  remove  an  impeachable  officer,  if 
the  President  can  re-appoint  him  I  So  long  as  the  reason  which  prompted 
disqualification  from  office  exists,  so  long  should  that  construction  prevail 
which  will  not  permit  that  penalty  to  fail. 

I  do  not  share  in  the  danger  to  individual  liberty  so  vividly  portrayed 
by  the  opponents  of  jurisdiction  as  likely  to  flow  from  a  rigid  enforce- 
ment of  this  sanction  of  impeachment.  The  danger  is  upon  the  other 
side.  Individual  virtue  is  a  part  of  the  public  virtue.  It  is  impossible 
that  political  morality  and  integrity  can  long  signalize  any  administra- 
tion of  the  Government  when  virtue  shall  cease  to  exist  among  tbe  peo- 
ple. Still  less  that  the  aggregate  of  American  free  institutions,  all  tbe 
organs  of  which  consist  only  of  men,  should  be  upright,  pure,  wise,  awd 
beneficent,  competent  to  inspire  confidence,  if  the  opposite  qualities  be- 
long to  the  individuals  who  constitute  those  organs  and  make  up  that 
aggregate. 
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Bat  seven  impeachments  have  occurred  in  the  first  centary  of  the 
American  Republic,  including  the  pending  one.  Of  these  Judges  Pick- 
ering and  Humphreys  were  convicted.  They  did  not  appear  and  made 
no  defense.    While  Blount.  Chase,  Peck,  and*  Johnson  were  acquitted. 

The  House  of  Bepresentatives  are  clothed  with  the  sole  power,  within 
their  discretion,  of  instituting  all  impeachments.  If  that  popular  in- 
quest of  the  people  think  the  public  safety  is  best  subserved  by  the 
simple,  voluntary  retirement  from  office  of  a  degraded  civil  officer,  it  is 
their  right  to  accept  his  resignation  and  proceed  no  further.  But,  what- 
ever the  past  forbearance  of  the  House  of  Bepresentatives  has  been,  in 
permitting  officers  guilty  of  impeachment  crimes  to  resign  and  escape 
punishment,  still,  I  utterly  deny,  that  the  failure  to  exercise  the  power 
shall,  in  a  case  in  which  the  House  does  call  it  into  active  exercise,  be 
relied  on  as  an  argument  against  its  existence.  Let  us  not  handle  the 
Constitution  with  rude  hands.  Enforce  all  its  guarantees  against  cor- 
ruption and  unlicensed  power  if  you  would  preserve  the  liberty  it  was 
ordained  to  perpetuate.  Impeachment  slumbered  in  England  for  a  hun- 
dred years  or  more,  because  bills  of  attainder  took  its  place.  But  when 
corruption  began  to  find  a  hiding-place  behind  the  ermine  of  faithless 
judges  in  England,  imi)eachment  became  again  a  potent  instrumentality 
for  the  preservation  of  civil  liberty. 

My  opinion  is,  that  the  respondent  did  not  by  his  voluntary  resigna- 
tion of  the  office  of  Secretary  of  War  on  the  21st  of  March,  1876,  dis- 
charge himself  from  his  responsibility  to  answer  any  charge  of  corrup- 
tion committed  by  him,  in  the  administration  of  that  office;  and  that, 
therefore,  the  Senate  have  jurisdiction  to  proceed  with  the  trial,  and 
the  demurrer  to  the  plea  should  be  sustained. 


OPINION  OP  MR.  WADLEIGH. 

Mr.  Wableigh.  I  think  the  evidence  proves  the  defendant's  guilt 
beyond  a  reasonable  doubt.  I  also  think  the  Senate  has  jurisdiction, 
notwithstanding  the  defendant  wa^out  of  office  when  he  was  impeached. 

The  only  clauses  of  the  Constitution  relating  to  impeachment  are  the 
following : 

1 .  The  Hoase  of  Representatives  shall  *  *  •  have  the  sole  power  of  impeachment. 
(Article  1,  section  2.) 

2.  Ttie  Senate  shall  haye  the  sole  power  to  try  all  impeachments.  When  sitting^  fur  that 
purpose  they  shall  be  on  oath  or  affirmation.  When  the  President  of  the  United  States  is 
tried  the  Chief-Ju8tir«  shall  preside,  and  no  person  shall  be  convicted  withoat  the  concur- 
rence of  two-thirds  of  the  members  present.     (Article  1,  section  3.) 

3.  Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to  removal  from  of- 
fice, and  disqualification  to  m>ld  and  enjoj  any  office  of  honor,  trust,  or  profit  under  the 
United  States :  but  the  party  convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment,  and  punishment,  according  to  law.    (Article  J,  section  3.) 

4.  The  President  •  *  *  shall  have  power  to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  eases  of  impeachment.     (Article  2,  section  2.) 

5.  The  President,  Vice-President,  and  all  civil  officers  of  the  United  States,  shall  be  re- 
moved from  office  on  impeachment  for,  and  conviction  of,  treason,  bribery,  or  other  high 
crimes  and  misdemeanors.   (Article  2,  section  4^) 

I  think  the  first  clause  above  quoted  grants  the  power  of  impeach- 
ment. It  is  found  among  the  other  grants  of  power  aud  is  couched  in 
the  same  language. 

What  impeachment  is  the  Constitution  does  not  say.  Like  "jury 
trial/*  ^*' habeas  corpus^  and  many  other  words,  it  must  be  construed  to 
mean  what  it  was  understood  to  mean  when  the  Constitution  was 
framed.    There  is  uo  doubt  that  it  was  then  understood  to  mean  the 
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accQsatioQ  of  ofScers  or  ex-officers  for  crimes  and  misdemeanors  affect- 
ing the  administration  of  pablic  affairs.  Upon  the  ground  that  impeach- 
ment was  one  of  the  birthrights  of  Englishmen,  the  colonial  assembly  of 
Massachusetts  had,  in  1774,  impeached  those  judges  whose  ability  and 
servility  to  the  Grown  were  dangerous  to  liberty. 

In  the  debates  of  the  constitutional  convention  reference  was  made  to 
the  trial  of  Warren  Hastings,  who  had  been  impeached  when  oat  of 
office.  That  trial,  prosecut^  by  Burke,  Fox,  and  other  friends  of  the 
colonies,  attrjacted  the  attention  of  the  civilized  world. 

We  may  reasonably  suppose  that  had  the  makers  of  the  Oonstitation 
intended  to  radically  change  the  character  of  impeachment  by  limiting 
it  to  persons  in  office  they  would  have  expressed  that  intention  in  clear 
and  unmistakable  terms.  That  they  did  not  do.  Those  who  contend 
for  such  a  construction  are  compelled  to  base  it  on  inference  and  argu- 
ment only. 

It  is  contended  that  because  the  third  clause  prohibits  a  greater  pen- 
alty than  removal  from  and  disqualification  for  office,  therefore  one  not 
in  office  and  not  liable  to  removed  cannot  be  impeached.  This  position 
is  absurd.  It  assumes  that  where  a  law  forbids  the  infliction  of  a  fine  or 
penalty  beyond  a  certain  amount,  such  fine  or  penalty  cannot  be  le$$ 
than  that  amount.  Such  a  construction  is  opposed  both  to  law  and  to 
common  sense.  It  seems  too  plain  for  argument  that  where  more  than 
two  punishments  are  forbidden  one  may  he  inflicted. 

The  defendant  also  contends  that  the  fifth  clause,  above  quoted,  con- 
fers jurisdiction  and  defines  impeachment;  that  the  words ^^ President, 
Vice-President,  and  other  civil  officers  "  therein  limits  impeachment  to 
those  officers  while  in  office,  and  that  they  cannot  be  impeached  when 
out  of  office  because  they  cannot  then  be  removed.  I  think  these  posi- 
tions unsound. 

Said  fifth  clause  is  not  fouod  among  those  which  grant  jurisdiction 
and  power  to  Congress,  but  among  those  which  relate  to  the  powers, 
duties,  and  tenure  of  office  of  the  Executive.  It  contains  no  apt  words 
for  granting  power  nor  limiting  jurisdiction,  but  merely  requires  the 
removal  of  certain  officers  upon  their  impeachment  and  conviction. 

In  order  to  sustain  his  construction  of  this  fifth  clause,  the  defendant 
takes  three  positions.    Let  us  review  them  in  their  order : 

First.  That  though  the  general  power  of  impeachment  had  been 
clearly  granted  in  the  first  clause,  and  though  the  proceeding  was  well 
understood  and  considered  essential  to  the  preservation  of  liberty,  yet 
the  fifth  clause,  merely  requiring  the  removal  of  certain  officers  when 
impeached  and  convict^ed,  limits  impeachment  to  those  officers  tdone.  I 
cannot  believe  that  the  makers  of  the  Oonstitntion,  if  they  meant  to  de- 
grade that  great  process  by  allowing  any  one  to  escape  it  by  resigna- 
tion, would  have  expressed  their  intention  so  indirectly  and  obscurely. 
Nor  can  I  consent  to  a  construction  so  forced  and  unnatural. 

Second.  The  defendant  contends  that  the  words  ^'  President,  Vice- 
President,  and  other  officers''  apply  only  to  those  officers  while  in  ofiBce. 
Such  a  construction  is  opposed  to  the  practice  of  legislatures  and  courts 
for  hundreds  of  years.  Numerous  statutes,  both  in  England  and  this 
country,  for  the  punishment  of  officers,  are  couched  in  the  same  phrase- 
ology as  this  clause,  and  have  been  uniformly  held  to  apply  to  ex  offi- 
cials who  committed  the  crimes  while  in  office.  Sections  5408  and  5444 
of  the  Kevised  Statutes  are  examples  in  point.  I  believe  that  there  is 
no  good  reason  for  departing  from  this  just  and  reasonable  rule^in^this 
instance. 

Third.  The  defendant  contends  that  because  the  fifth  clause  requires 
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removal^  therefore  one  not  liable  to  that  punishment  cannot  be  impeached. 
Such  a  construction  is  opposed  to  the  uniform  rule,  which  is,  that  where 
one  of  several  punishments  cannot  be  inflicted  another  may  be.  Sup- 
pose larceny  punishable  either  by  imprisonment  or  branding  the  leift 
hand,  or  by  both,  with  a  provision  that  the  left  hand  shall  be  branded, 
would  the  prior  loss  of  his  left  hand  absolve  the  criminal  from  any  pun- 
ishment f  The  defendant  contends  that  it  would.  It  seems  to  me  that 
such  a  construction  would  be  absurd.  A  similar  case  might  arise  under 
section  5444  of  the  Revised  Statutes,  providing  that  every  officer  of  the 
revenue  who  admits  dutiable  goods  without  duty  ^^  shall  be  removed 
from  office  and  fined,"  &c.  Can  such  an  officer  escape  prosecution  by 
resigning  f 

The  impossibility  of  inflicting  one  punishment  required  by  law,  where 
another  may  be  inflicted,  cannot  prevent  the  conviction  of  the  offender. 
Her%  the  defqpdant,  if  convicted,  may  be  disqualified  from  holding  office, 
and  I  see  no  gooil  reason  for  adopting  here  a  rule  of  construction  be- 
fore unknown  to  shield  him  if  he  be  guilty. 

The  true  meaning  of  the  Constitution  upon  this  question  of  jurisdic- 
tion must  be  sought  for  mainly  in  the  instrument  itself.  There  is  little 
light  from  any  other  source.  It  may  perhaps  be  safely  said  that  the  ques- 
tion has  never  been  exhaustively  or  fully  considered  till  this  trial  com- 
menced. 

It  is  evident  from  the  debates  in  the  constitutional  convention  that 
the  makers  of  the  Constitution  regarded  impeachment  as  a  great  and 
necessary  restraint  upon  corruption  and  the  insidious  encroachments  of 
executive  power.  It  is  not  if  any  officer  can  escape  it  by  resignation. 
It  then  becomes  an  empty  threat.  The  punishment  of  disqualification 
can  never  be  inflicted,  and  thus  one  of  the  chief  safeguards  of  popular 
governments  is  shorn  of  its  strength  and  becomes  a  mere  farce.  I  think 
that  the  construction  contended  for  by  the  defendant  is  condemned  by  the 
facts  of  history,  by  legal  precedents^  by  the  language  of  the  Constitution^ 
and  by  the  principles  which  underhe  our  Government. 


OPINION  OF  MR.  Wright. 

Mr.  Wbight.  I  dismiss  the  question  of  jurisdiction  with  the  single 
remark  that  I  am,  as  heretofore,  of  the  dear  opinion  that  defendant  ia 
impeachable,  notwithstanding  his  resignation.  If,  however,  I  thought 
otherwise,  I  should  regard  the  judgment  of  the  Senate  as  conclusive 
upon  me  at  this  time  for  the  purposes  of  this  case,  &nd  the  jurisdictional 
inquiry  cannot,  in  any  form  or  in  any  degree,  in  my  opinion,  therefore, 
enter  as  an  element  into  the  question  of  guilt  or  innocence.  If  a  msyor- 
ity  may  decide  it,  and  I  have  no  doubt  upon  the  point,  then  that  decis- 
ion is  just  as  binding  as  if  two-thirds  had  so  determined,  and  it  is  no 
longer  a  legal  or  competent  factor  in  the  case.  Defendant's  guilt  or  in- 
nocence upon  the  facts  does  not,  in  any  legal  or  just  sense,  depend  upon 
this  question  of  jurisdiction. 

But  without  more  on  this  point,  which,  by  reason  of  my  views  on  the 
question  of  jurisdiction,  it  will  be  readily  seen  is  quite  unnecessary,  I 
come  at  once  to  the  ultimate  inquiry.  Is  the  defendant  guilty  as  charged  t 

I  shall  not  consider  the  articles  seriatim^  but  look  at  them  as  a  whole. 
These,  it  is  admitted,  charge  bribery  as  defined  by  the  statute  or  they 
charge  nothing.  It  is  for  this  offense  a  conviction  is  claimed  and  for 
nothing  other  or  different.  This  narrows  the  scope  of  inquiry  very  much,. 
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indeed,  and  I  have  nothing  to  do  bat  to  state  the  law  and  applj  the  facto 
as  I  understand  them  to  this  one  specific  charge  or  offense. 

Section  5461  of  the  Revised  Statutes  defines  the  offense  of  the  corrup- 
ter or  the  party  offering  the  bribe.  This  I  pass  as  of  bat  little  valae  in 
onr  present  inquiry,  with  the  remark  that  the  person  offering  or  giving 
the  bribe  must  have  done  so  with  the  intent  that  it  should  injlumce  tbe 
action  or  decision  of  the  officer  to  whom  given  or  offered,  but  that  it  is 
not  necessary  that  the  officer  should  have  been  influenced  or  his  actioain 
the  least  affected  favorably  to  the  plans  or  schemes  of  the  cormpter. 
Indeed,  the  rule  is  that  though  the  officer  does  not  perform  his  promise, 
and,  too,  though  he  should  directly  violate  it,  and  do  in  every  respect 
different  from  what  was  exacted  or  expected,  the  offense  is  still  complete 
if  the  intent  is  shown,  so  far  as  the  i)erson  giving  the  bribe  is  concenied. 
This  is  the  rule  of  the  common  law  and  is  in  no  manner  changed  by  the 
statute.  (Sutsten  vs.  Norton,  3  Barrows,  page  1235 ;  Harding  ts.  Stskes, 
2  Meeson  &  Welsby,  page  233 ;  Henslow  vs.  Pawcett,  3  Adophus  &  Ellis, 
page  51.  Many  other  authorities  might  be  cited,  but  these  are  sufficient.) 
Whether  the  acceptance  of  the  offer  in  terms  would  make  both  parties 
guilty  is  a  further  inquiry  of  which  more  arguendo  hereafter. 

Section  5501,  Revised  Statutes,  defines  the  acceptance  of  a  bribe  by  aw 
officer,  and  is,  in  substance,  that  every  officer  of  the  United  States"  who 
asks,  accepts,  or  receives  any  money,  or  any  contract,  promise,  ander* 
taking,  obligation,  guarantee,  or  security  for  the  payment  of  money,  or 
for  the  delivery  or  conveyance  of  anything  of  value,  with  intent  to  have 
his  decision  or  oofton  on  any  question^  matter,  cause^  or  proceeding  •  • 
•    influenced  thereby,  shall  be  panished,^  &c 

That  defendant  was  an  officer  within  the  meaning  of  this  statate  is 
not  denied.  That  he  received,  or  that  there  passed  through  his  hands,  a 
large  sum  of  money  furnished  or  paid  by  Marsh  is  abundantly  established. 
That  Marsh  made  a  corrupt  contract  with  Evans,  received  its  fhiits,  and 
sent  what  was  known  to  him  as  one-half  thereof  regularly  to  the  respond- 
ent is  scarcely  to  be  denied.  That  defendant  knew  whence  it  came,  that 
is,  of  what  it  was  the  fruit,  rests  alone  upon  inference,  and  there  is,  in 
respect  to  this  part  of  the  case,  good  room  for  at  least  reasonable  doubt 
Of  this,  however,  somewhat^ore  hereatter. 

But  I  anticipate.  The  pivotal  inquiry,  as  it  occurs  to  me,  is,  was  the 
money  received  by  defendant  with  intent  that  his  action  or  decision  on 
any  question,  matter,  cause,  or  proceeding  should  be  influenced  thereby! 
All  other  inquiries  converge  to  this,  and  all  the  testimony  is  of  value 
or  otherwise  as  it  does  or  does  not  assist  in  its  solution.  The  charge 
is  sustained,  if  at  all,  by  the  testimony  of  Marsh  and  Evans,  and  in- 
deed, their  testimony  out  of  the  case,  there  is  nothing  left  of  it.  And 
here  let  it  be  remembered,  that  it  matters  little  whether  this  testimony 
is  impaired  by  reason  of  its  untruthfulness,  or  its  incompleteness,  or  un- 
satisfactory character,  the  prosecution,  in  either  case,  would  be  without 
anything  upon  which  to  stand  or  rest  their  case.  That  is  to  say,  it  will 
not  do  to  assume  that  these  were  unwilling  witnesses,  that  they  did  not 
tell  all  they  knew  or  the  whole  truth,  and  that  therefore  the  triers  must 
guess  out  the  balance  and  make  a  case  for  the  Government.  My  duty 
is,  looking  at  the  whole  testimony  just  as  it  was  delivered,  looking  at 
all  the  circumstances  and  not  at  what  might  have  been  proven  or  by 
guessing  at  what  is  possibly  or  even  probably  the  true  state  of  the  case, 
to  say  whether  I  believe  beyond  a  rawotwrfefe  doubt  that  this  man  is 
guilty  as  charged ;  whether  he  received  this  money  with  intent  to  have 
his  action  or  decision  inflaenced  thereby. 

And  looking  at  this  questicm,  so  pivotal,  as  I  have  already  stated, 


TRIAL   OF   WILLIAM   W.    BELKNAP.  1121 

coming  to  it  squarely  and  disconnected  with  every tbiug  else,  I  feel  bound 
to  say  that  the  testimony  in  its  support  is  fatally  deficient. 

There  is  no  testimony  whatever  that  there  was  any  contract  express 
or  implied  with  the  accused  before  Evans  was  appointed  or  at  the  time 
the  promise  of  appointment  was  made  to  Marsh.  Nor  is  there  any  that 
subsequent  thereto  any  act  or  decision  of  the  Secretary  was  influenced 
by  the  giving  or  receiving  of  this  money,  nor  that  he  received  it  with  the 
intent  to  be  thus  influenced.  It  may  have  been  ever  so  immoral  and 
reprehensible  for  one  in  the  position  of  the  respondent  to  take  this 
money,  but  that  is  not  the  question.  With  this  I  have  nothing  now  to 
do.  Was  it  legal  bribery  t  for  it  is  with  this  we  have  to  do.  Marsh  and 
Evans  both  most  emphatically  deny,  so  far  as  they  are  aware,  any  guilty 
knowledge,  or  purpose,  or  intent,  on  the  part  of  the  Secretary ;  and 
thonghlmightgrantthatitis  morethan  probable  and  indeed  admit  that  it 
is  almost  if  not  quite  certain  that  he  knew  that  Evans  was  paying  Marsh 
money  and  knew  of  their  arrangement  or  contract,  what  would  that  avail 
in  the  absence  of  evidence  to  satisfy  me  that  he  received  the  money  with 
intent  that  his  action  should  be  influenced  by  it  f  It  matters  not,  let  it 
be  borne  in  mind,  what  Marsh's  motives  may  have  been  so  long  as  it  was 
unknown  to  respondent  or  so  long  as  he  was  not  influenced  by  these 
payments  or  remittances,  or  rather  in  the  absence  of  affirmative  and  sat- 
isfactory evidence  that  there  was  the  intent  to  be  influenced  in  his  offi- 
cial action  by  the  same. 

If  it  be  said  that  a  public  officer  should  not  be  allowed  to  receive  gifts, 
presents,  or  the  like  from  any  one,  much  less  from  any  one  then  or  after- 
ward appointed  to  place  by  him,  that  it  is  contrary  to  public  morals  and 
the  best  interests  of  the  servic^-i  say  if  this  be  said,  I  only  reply,  grant 
it  as  I  do,  and  still  nothing  is  gained ;  for  this  under  the  statute  is  not 
an  offense,  and  for  no  such  official  misconduct  or  moral  misdemeanor  is 
a  conviction  here  claimed ;  for,  I  repeat,  the  claim  is,  as  charged  in  the 
articles,  that  there  was  bribery,  bribery  according  to  the  statute,  or  there 
was  nothing;  and  this  is  what  I  have  to  consider,  and  not  some  other 
matter  or  act,  though  ever  so  much  in  conflict  with  good  morals  or  ever 
so  detrimental  to  the  public  service.  I  need  hardly  suggest  that  in  this 
case  I  am  not  to  make  the  law,  but  declare  it  If  it  does  not  go  far 
enough  and  should  include  another  class  of  delinquents  not  now  within 
its  terms,  let  it  be  amended ;  but  I  cannot  enlarge  it  so  as  to  make  legal 
guilt  where  none  exists  as  the  law  now  stands. 

I  shall  not  examine  the  testimony  in  detail.  This  would  serve  no  use- 
ful purpose,  nor  would  the  time  allowed  me  under  the  rules  permit.  I 
have  contented  myself  with  stating  conclusions  or  the  impression  made 
upon  me  by  the  testimony  touching  the  one  cardinal  inquiry,  and  beyond 
this  I  cannot  and  need  not  go. 

Now,  I  am  not  prepared  to  affirm  that  if  respondent  hiew  that  Marsh 
paid  him  this  money  with  intent  to  influence  his  action  or  decision  in  any 
matter,  general  or  special,  touching  this  appointment  or  this  post-trader- 
ship,  and  accepted  it  with  this  knowledge,  this  would  not  be  bribery  on 
the  part  of  the  officer  as  well  as  the  briber,  though  ther^  was  no  other  or 
affirmative  evidence  of  the  required  guilty  intent.  And  this,  too,  though 
he  was  in  no  manner  influenced  from  the  straight  p^th  of  official  recti- 
tude thereby.  But  that  is  not  this  case.  For  the  only  testimony  .that 
such  was  the  corrupter's  purpose  or  that  accused  knew  thereof,  is  from 
Marsh  himself,  and  he  most  emphatically  negatives  any  intent  or  knowl- 
edge. It  may  be  that  he  swears  falsely,  but  this  cannot  make  the  least 
difference ;  for,  as  I  cannot  know  what  he  would  say  if  he  spoke  the  truth, 
I  cannot,  assuming  the  falsehood  of  bis  testimony,  predicate  a  state  of 
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things  npon  some  hypothetical  true  statement,  upon  which  to  find  guilt. 
He  might,  if  he  spoke  the  whole  truth — assuming  that  he  has  not  now — 
make  a  state  of  case  as  fnlly  excnlpating  as  it  is  now  short  of  incolpa- 
ting  the  accosed.  Certainly,  by  every  rule  of  evidence  known  to  the 
books  and  governing  such  inquiries,  it  is  my  duty  to  presame  that  such 
withheld  statement  would  tend  to  show  innocence  rather  than  guilt. 

For  these  reasons,  I  am  bound  to  conclude  that  defendent  is  not  guilty 
as  charged ;  and  as  to  anything  else  lam  not  now  called  iixK>n  to  inquire. 
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People  of  the  State  of  New  York  vs.  George  BG.  anrard,  volume  1,  pages  106, 108..  33, 56 

Pennsylvania,  constitution  of,  (July  15,  1776,)  article  22 282 

Portchester,  Lord,  vs.  Petrie,  3  Douglas,  page  273 112 

Prescott's  Trial,  pages  160,180 469 

Prescott's  Trial,  appendix  to,  page  216 464 

Price  vs.  Railroad  Company,  18  Indiana,  139 1012 

Queen,  The,  vs.  The  Inhabitants  of  St.  Mary,  1  Ellis  and  Blackburn,  pages  816,  827      113 
Rawle  on  the  Constitution,  pages  198, 200,  203,  2a5,  210,  2l3,  243, 273. .104,  111,  134, 168 

190,  342,  469,  480,  482,  1109,  1110 

Reg.  vs.  Bailiffs,  dtc,  of  Ipswich,  2  Lord  Raymond,  page  1232 1029 

Rex.  rs.  Shakespeare,  10  East,  pages  83,  87 3011 

Revised  Statutes,  sections  1781,  5408, 5444,  5451, 5490, 5491 ,  5500, 5501, 5502, 5503, 

5504 162,249.272,377,  463,561,939,  1112,1119,1120 

Rhode  Island  vs.  Massachusetts,  12  Peters,  pages  657,  718.. 879, 10J4,  1019,  1113 

Ru&hworth,  volume  1,  article  3,  pages  250,  251,252,  262 327 

Russell  on  Crimes,  volume  1,  page  154 986 

Ryan  vs.  May,  14  Illinois,  49 1012 

Schrivner's  Lessee  vs.  Lynn,  2  Howard,  page  99 1020 

Scott  on  Military  Law,  sections  630,  1070,  1071,  1072 164 

Sedgwick  on  Statutes,  pages  262,426 1109 

Seliton's  Judicature  of  Parliament, pages  38,  84,  168, 171, 1263 247,264,  367 

Senate  Rules  on  Impeachment,  Nos.  6, 16,20,22,  23,  38,  44 1026, 1027 

Shaw  vs.  Dutcher,  19  Wendell,  pages  222,223 i012 

Shook  vs.  Fulton,  4  Cowen's  Reporto,  page  424 104 

Shower's  Reporto,  volume  1,  page  91 1012 

Sidney  on  Appeals,  25  Wendell^  Reporto,  page  255 908 

Small  vs.  McChesney,  3  Cowen,  page  19 114 

Smith  vs.  Camochan,  7  Howard,  page  198 100.  J 42 

Smith  vs.  Dubuque,  1  Clark,  page  492 1 1016 

South  Carolina,  constitution  of,  (March  19,  1778,)  article  23 283 
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Aathorities,  citations  of— Continued. 

Starkie's  Law  of  Libel,  pages  203,  580 33 

Starbnck  v«.  Mnnay,  5  Wendell,  pafce48 1020 

Stole  v«.  Bonney,  34  Maine,  page  223 1015 

State  vs,  Cardline,  20  Alabama,  page  19 1015 

State  Trials,  Tolame  29,  pages  7^,  44,46,  George  III 65 

Stearly's  Appeal,  3  Grant,  Fennsylyania,  page  ^0 1016 

Stephen's  Pleading,  page  144 1011 

Story's  Commentaries  on  the  Constitution,  volume  1,  sections  79, 419,  448, 686, 687, 

741,  784,  788,  689,  790,  701,  796,  801,  802,  803,  805,  808.  811,  1344... 96,129, 
136, 147, 155, 261, 263, 348, 368, 382, 385, 394, 397, 486, 904, 1109 

Story's  Reports,  volume  2,  page  571 • 140 

Stoughton  vs,  Mott,  13  Vermont,  page  175 1016 

Supreme  Court  of  the  United  Stotes,  dedsion  of,  7  Peters,  page  150 288 

Sutstenra.  Norton,  3  Burrows,  page  1235 1120 

Taney's  Decisions,  page  246 1113 

Thomas  v«.  Lord,  1  Lord  Baymond,  pages  356,  357 1011 

Tomlin's  Law  Dictionary,  title  **  Impeachment " 114 

Tucker's  appendix  to  first  volume  of  Blackstone,  ptges  428,  429 1110 

United  Stotes  r«.  Arredondo,  6  Peters,  page  709 1014 

United  Stotes  v$.  Bedford  Bridge,  1  Woodbury  &  Minot,  pages  401, 405 1016 

United  Stotes  r«.  Burr,  7Cranch,  page  32 93 

United  Stotes  M.  Hudson  and  Goodwin,  1  Kent,  page  331 93 

United  Stotes  vs.  Wilson,  7  Peters,  page  150 276,401 

United  Stotes  M.  Worrall,  2  Dallas,  page  384 93 

United  Stotes  v$.  Wright,  McLean's  Reports,  volume  1,  page  512 197,211,483 

Vermont,  constitution  of  1793,  part  2,  section  24 95 

Viner's  Abridgment,  volume  1,  title  **  Relation,"  pages  289-293 115 

Tirginia,  constitution  of,  (July  5,  1776,)  pages  287,  2d8,  American  Constitution. 282, 1114 

Voorhies rs. Bank,  10 Peters,  page474 1014,1020 

Wanserva.  Howland,  10  Wisconsin,  pasred 1015 

Washburn's  Judicial  History  of  Massachusetts,  page  145 978 

Wharton's  Criminal  Law,  page  365 1013 

Wharton's  Stote  Trials,  page  200 337 

Wilcox  vs.  Jackson,  13  Fetors,  page  499 1020 

William  m,  volumes  12  and  13,  chapter  2 335 

Williamson  M.  Berrv,  8  Howard,  page  498 1020 

Winn  vs.  Freel,  19  Alabama,  page  171 1015 

Wooddeson's  lecture  on  impeachment,  volume  2,  pages  596,  601 72, 190 

Wooddeson's  lecture  on  impeachment,  law-library  edition,  pages  335>  369-370....        92 

Wright  v«.  Mills,  4  Hurlstone  and  Norman,  490-493,  494 113,115 

Ayes  and  noes  on  the  roll-calls  of  the  court.    [See  yeas  and  nays.] 

B. 

Banfield,  £.  C,  Solicitor  of  the  Treasurv,  letter  from,  concerning  the  introduction 

of  spirituous  liquors  into  the  Indian  Territory  at  Fort  Sill *•      637 

Barnard,  William  H.,  a  witness  for  the  prosecution,  concemingcertoin  deposits  made 

by  W.  W.  Belknap  in  the  First  National  Bank  of  Washington 616-618 

Barnard,  William  T..  a  witness  for  the  prosecution,  evideice  giving  movemento  of 
W.  W.  Belknap  in  June,  1872,  1873,  and  1874,  and  his  having  the  charge 

of  Belknap's  private  letters 671-673 

Barnum,  William  H.,  a  Senator  from  Connecticut,  oath,  the,  administered  to,  by  the 

nresiding  officer 233 

Bartlett,  Eaward  T.,  a  witness  for  the  prosecution,  evidence  showing  how  he  drew  up 

the  articles  of  agreement  between  J.  S.  Evans  and  C.  P.  Af arsh 566 

Bass,  Lyman  K.,  a  Representotive  from  New  York,  appointed  a  member  of  the  im- 
peachment committee  of  the  House 7 

Bayard,  Thomas  F.,  a  Senator  from  Delaware- 
oath,  the,  administered  to,  by  the  Chief-Justice « 15 

incidentol  remarks  by 528 

interlocutory  remarks  by,  on  the  evidence 763,764,765,766,768,775,829 

remarks  by,  on  a  question  of  adjournment,  and  of  the  rules  of  the  Senato 18, 19 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
Hoiise  of  Representatives,  and  tried  by  the  Senate  on  impeachment  for 
acto  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment • r 398-408 

motion  by — 

that  the  second  resolution  of  Mr.  Thurma'n  be  amended.    Agreed  to 240 

that  the  third  resolution  of  Mr.  Thnrman  be  amended.    Agreed  to 241 
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Bayard,  Thomas  F.,  a  Senator  from  Delaware— Coutinaed. 
motion  by — 

that  the  court  adjoom .• 838 

that  as  a  coudiiion-precedent  to  the  order  for  postponement  of  his  trial  asked  for 
on  the  12th  instant  bj  the  respondent,  it  is  ordered  that  the  respondent 
inform  the  Senate  what  in  substance  he  proposes  to  prove  bj  John  8. 
£vans,  the  witness  on  the  ground  of  whose  absence  postponement  is 

asked v B31 

question  by,  to  the  managers  :  Is  it  the  object  of  the  present  inquiry  to  conoborate 
or  discredit  the  testimony  of  Marsh,  the  witness,  or  to  establisb  any  facl 
therein  referred  to,  or  solely  to  prove  what  was  the  action  or  conduct  of 
Mr.  Belknap  when  the  £ftct  that  such  charges  had  been  made  against  him 

was  so  made  known  to  him  Y 766 

votes  by,  on  the  articles  of  impeachment 105J,  1062, 1070, 1079,  ]0»3 

Belknap,  William  W.,  late  Secretary  of  War — 

appeared  and  filed  his  plea  to  the  articles  of  impeachment 22 

at  the  battle  of  Shiloh,  allusion  to,  by  Mr.  Carpenter 45 

commissions  of,  as  Secretary  of  War 621,622 

connection  of,  with  the  Fort  Sill  sutlership 354, 5^5, 579 

counsel  for,  [see  Carpenter,  M.  H. ;  Black,  J.  S. ;  and  Blair^  M.] 

Evans,  J.  S.,  affidavit  concerning  the  testimony  of 825 

family  of,  pecuniary  relations  of 689, 739, 742, 743, 769, 8a6, 1003, 1037 

impeachment  of,  in  the  name  of  the  House  of  Representatives 7 

letter  from,  concerning  J.  S.  Evans 639 

letter  to,  from  General  Hazen 718 

list  of  one  hundred  and  ninety-s4)ven  witnesses  presented  by 532 

motion  by,  that  the  managers  furnish  a  list  of  their  vritnesses ri24 

that  theorder  of  the  Senate  be  vacated 507 

that  there  can  be  no  farther  legal  proceedings 530 

official  character  of,  while  Secretary  of  War  . . .  .790,  791 ,  804, 815, 819, 821 ,  822, 823, 824, 

825,871 

personal  reputation  of,  at  Keokuk,  Iowa 816,819,820 

plea  of,  to  the  jurisdiction  overruled  by  the  court 496 

real  estate,  investments  in,  at  Maroa,  Illinois 618 

receipts  of  money  by,  from  C.  P.  Marsh....  569, 57 1,573, 61 0,61 1,612, 61 3, 6 1 6, 617, 618, 

685,686,687 

rejoinder  submitted  by,  to  the  replication  of  the  House 29 

treatment  of,  remarks  on  the,  by  Mr.  Black 40,221 

by  Mr.  Carpenter 45 

verdict  of  acquittal  on  the  articles  of  impeachment 1096 

Ben6t.  S.  Y.,  Colonel,  a  witness  for  the  defense — 

evidence  concerning  official  reputation  of  General  Belknap 821 

cross-examined  bv  ue  counsel  for  the  prosecution 821 

re-examined  by  the  counsel  for  the  defense 821 

recross-examined  by  the  counsel  for  the  prosecution 822 

Black,  Jeremiah  S.,  counsel  for  the  respondent — 

appeared  with  tiie  respondent  in  the  Senate  Chamber 21 

incidental  remarks  by 509,511,512,515,522,525,530,876,900,901,939,959 

interlocutory  remarks  by,  on  the  evidence. . . .  568, 577, 5^2, 615, 698, 706, 715, 773, 603, 804, 

^5, 826, 876 
remarks  by — 
on  the  presentation  of  a  paper  containing  a  list  of  witnesses  whose  attendance  is 

aesired  by  the  respondent 532 

on  an  affidavit  setting  forth  the  illness  of  Mr.  Carpenter,  which  made  a  postpone- 
ment desirable  912 

argument  by — 

on  the  respondent's  application  for  a  postponement  until  December 40-45 

on  the  qaestion  whether  the  respondent  is  amenable  to  trial  by  impeachment  for 
acts  done  as  Secretary  of  War  notwithstanding  his  resignation  of  that 

office 21^-228 

on  the  motion  that  the  court  set  aside  its  order  asserting  jurisdiction,  for  the  rea- 
son that  it  was  not  passed  with  the  concurrence  ol  two-thirds  of  the  Sen- 
ators present 511,512 

on  the  motion  that  the  managers  furnish  the  respondent  a  list  of  the  witnesses 

whom  they  intend  to  call 525 

on  presenting  the  answer  of  the  respondent  to  the  articles  of  impeachment 532 

on  the  motion  that  the  cause  be  continued  until  some  convenient  day  in  Novem- 
ber        536 
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Black,  Jeremiah  S.,  coansel  for  the  respoDdent — Continued. 
ai^ameiit  by — 
on  the  objection  by  the  connsel  for  the  respondent  to  all  evidence  to  support  the 
opening  of  the  managers,  on  the  ground  that  there  can  be  no  legal  convic- 
tion, tM  Senate  having  already  determined  the  material  and  necessary  fact 
that  the  defendant  is  not,  and  was  not  when  impeached,  a  civil  officer  of 

the  United  States , 562 

on  the  application  for  a  continuance  until  the  appearance  of  a  desired  witness. ..      800 

finally  reviewing  evidence,  law,  and  the  facts  or  the  case 960-974 

motidn  submitted  by — 
that  the  conrt  set  aside  its  order  assertins^  jurisdiction  for  the  reason  that  it  was 

not  passed  with  the  concurrence  of  two-thirds  of  the  Senators  present... .      507 

that  this  cause  be  now  continued  until  some  convenient  day  in  November 536 

that  counsel  for  the  accused  object  to  the  evidence  now  offered  and  to  all  evidence 
to  support  the  opening  of  the  managers,  on  the  gpround  that  there  can  be  no 
legal  conviction,  the  &nate  having  already  determined  the  material  and  nec- 
essary fact  Uiat  the  defendant  is  not,  and  was  not  when  impeached,  a  civil 

officer  of  the  United  States.    Objection  overruled • 565 

denial  of  statement  made  by,  concerning  Judge  Hoar,  by  Mr.  Lord,  manager 1096 

denial  of  statement  made  by,  concemmg  the  late  Vice-President  Wilson,  by  Mr. 

Senator  Boutwell .• 1096 

Blackbom,  J.  C.  S.,  a  Bepresentative  from  Kentucky,  appointed  a  member  of  the  im- 
peachment committee  of  the  House 7 

Blair,  Montgomery,  counsel  for  the  respondent — 

appeared  with  Uie  respondent  in  the  Senate  Chamber 21 

argument  by — 

on  respondents  application  for  a  postponement  until  December 37 

on  the  question  of  jurisdiction  and  the  order  of  proceeding 71 

on  the  question  whether  the  respondent  is  amenable  to  trial  by  impeachment  for 
acts  done  as  Secretary  of  War,  notwithstanding  his-  resig^tion  of  that 

office 90-118 

on  the  motion  submitted  by  the  respondent  that  the  court  set  aside  its  order  as- 
serting jurisdiction,  for  the  reason  that  it  was  not  passed  with  the  concur- 
rence of  two-thirds  of  the  Senators  present 507 

on  an  application  for  a  continuance  until  the  appearance  of  a  desired  witness..  .798,799 

on  the  question  of  jurisdiction  and  finally  reviewing  the  case 877-899 

remarks  by — 

•n  the  time  for  pleading 511,515,522,524,533 

on  the  order  of  the  final  arguments 873 

interlocutory  remarks  by,  on  the  evidence ....  569. 57 1 ,  592, 594, 635, 653, 654, 692, 715, 717, 

721. 736, 75e,  805, 807, 812, 813, 814, 1033, 1041, 1042 
examination  by,  of  witnesses  for  the  defense — 

Augur,  Christopher  C,  major-general 815 

Crosby,  H.T.,  chief  clerk  in  the  War  Department 804, 805, 806,  *!07, 812, 815 

McLaughlin,  Napoleon  B.,maioT 

motion  submitted  by,  that  an  order  be  made  upon  the  managers  on  the  part  of  the 
House  of  Bepresentatives  to  furmsh  within  twenty-four  hours  to  the  ac- 
cused or  his  counsel  a  list  of  the  witnesses  whom  they  intend  to  call, 
together  with  the  particulars  of  the  facts  which  they  expect  to  prove  by 

them 524 

Bliss,  D.  W.,  M.  D.,  affidaviu  from— 

stating  the  sickness  of  Bfr.  Carpenter,  counsel  for  respondent 91 2^ 

of  Mr.  Manager  Lapham 9h 

Blount,  William,  a  Senator— 

allnsion  to  the  trial  of,  by  Mr.  Hoar 66,76,79 

allusion  to  the  trial  of,  by  Mr.  Blair 90 

Bogy,  Lewis  y.,a  Senator  from  Missouri — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by 14,17,19,20.583 

remarks  by,  on  an  adjournment  of  the  court  to  a  specified  time 16, 17, 19 

call  by,  for  the  yeas  and  nays 20,588 

opinion  by,  on  ibe  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives,  and  triea  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment. , ...447-451 

question  by,  to  Mr.  Manager  McMahon,  whether  a  pamphlet  read  from  by  him  is  an 

official  document,  containing  testimony  taxen  under  oath 588 

statement  that  he  had  been  called  home  by  the  illness  of  his  daughter,  by  his  col- 
league, Mr.  Cockrell 977 
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Booth,  Newton,  a  Senator  from  California — 

oath,  the,  administered  to,  by  the  Chief-Justice 15. 

opinion  by,  on  the  qoestion  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresentatives,  and  tried  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 
impeachment • 45M56 

votes  by,  on  the  articles  of  impeachment 1051, 1062, 1070, 1079,1068 

Boutwell,  George  S.,  a  Senator  from  Massachusetts- 
oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by 505 

denial  by,  of  a  statement  by  counsel  for  the  respondent  reflecting  on  the  memory  of 

the  late  Vice-President  Wilson 1096 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresentatiyee,  and  triea  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment 408-416 

motion  by,  that  the  court  first  hear  and  determine  the  question  of  jurisdiction,  and 
that  four  managers  may  be  allowed  to  submit  arguments  Uierenpon. 

Agreed  to.... 87 

yotes  by,  on  the  articles  of  impeachment 1052, 1062, 1070, 1060, 10^ 

Bower,  Mrs.,  testimony  of  C.  P.  Marsh  conceming....6d8,739,742,769,770,772,  773,  886, 

887,888 
Brinkerhoff,  Henry  S.,  a  witness  for  the  prosecution- 
identification  of  a  paper  in  the  office  of  the  Adjutant-Oeneral  of  the  Army 749 

cross-examination  Dy  the  counsel  for  the  respondent 749 

Bruce,  Blanche  K.,  a  Senator  from  Mississippi — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

votes  by,  on  the  articles  of  impeachment 1U52,  1062,  1070,  1030,  1088 

Bomside,  Ambrose  E.,  a  Senator  from  Rhode  Island — 
oath,  the,  administered  io,  by  the  Chief-Justice 21 

motions  by — 
that  an  order  of  Mr.  Edmunds  fixing  the  time  for  hearing  the  arguments  be 

amended  by  making  it  liay  16.    Bejected • 62 

that  an  order  of  Mr.  Edmunds  excusing  the  managers  and  counsel  from  attendance 

be  amended  by  adding  that  the  court  adjourn  until  May  15.    Agreed  to..     228 
that  an  order  of  Mr.  Sherman  fixing  the  time  of  adjournment  of  the  court  to  May 

15  be  amended  by  making  it  May  16.    Rejected 228 

Cameron,  Angus,  a  Senator  from  Wisconsin- 
oath,  the,  Mministered  to,  by  the  Chief-Justice ••....       15 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representatiyes  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  be- 
fore impeachment 395-393 

▼otes  by,  on  the  articles  of  impeachment 1052, 1062, 1071, 1080, 1038 

Cameron,  Simon,  a  Senator  from  Pennsylvania — 

oath,  thei  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by 63 

motions  by — 

that  the  court  adjourn 63,67,70 

that  a  motion  of  Mr.  Anthony  to  amend  a  motion  of  Mr.  Sargent  be  amended  b^ 

'  substituting  July  6  for  July  11.    Rejected 519 

votes  by,  on  the  articles  of  impeachment 1052,  1062,  1071,  1080,1088 

Ci^rton,  Allen  T.,  a  Senator  from  West  Virginia,  oath,  the,  administered  to,  by  the 

Chief-Justice 21 

[Mr.  Senator  Caperton  died  July  26,  1876.] 

Carpenter,  Matt  H.,  counsel  for  the  respondent—    • 

appeared  with  the  respondent  in  the  Senate  Chamber ^ 21 

presented  the  plea  of  the  respondent  upon  the  articles  of  impeachment 22 

incidental  remarks  by. ...23,  24, 26,  27,  81,  82, 118, 119,503,504,  546,547,  548,  561,915, 

956,  957,  958,  959,  960, 1096 

remarks  by — 

on  the  time  for  filing  the  replications  and  the  surreplications 26, 27, 28 

on  enlarging  the  time  for  argument  under  the  twentieth  rule,  and  aaking  an  ad- 
journment of  the  trifu  until  the  first  Monday  of  December 34,% 

on  asking  a  postoonement  until  May  15.... 88 

on  an  application  for  a  postponement  to  secure  the  evidence  of  an  absent  witness 

without  stating  what  that  evidence  is  expected  to  be 796,  797,  798,  83J,  832 


CarpeiiteT,  Matt.  H.,  couiuel  foi  the  respondent — Contiouod. 

iaterlocotoiT  remark!  bj,  on  Ihi  evidence 566, 572,573, 575,  &T6, 577, 

583, 569,590,  ^1,594, 595, 596,597, 598, 599, 600,601,604, 6"=  '">6,607,606,609, 
610,611, 613,615,617.618,621, 622, 6S3,634,6S&,6S6,637,(  10,631,632,633, 

634,636,637,638,630, 640, 641, 64S,643,644,645,646,647,C  .9,651,652,653, 

654,655, 656, 557, 658, 659, 660, 661 ,  561, 664, 665, 666, 667,E  19, 670, 671,674, 

675, 676, 67T,  678, 680, 681 ,  682, 6S3, 684, 685, 666, 687, 688,  (  >0, 691, 592, 693, 

694, 695, 696, 697, 698, 699, 700, 701,702, 703, 704, 706, 707, 5  «,  710, 712, 713, 

714,715.716,717,718,720,721,723,723,724,725,726,637,;..,  JO. 731, 73a, 733, 
735, 736. 739, 640, 741 ,  742, 743, 746, 747, 748,749, 750, 752, 753, 754,755, 756, 757. 
:eO,  761, 762, 763, 765, 766,767.768, 773, 774, 775, 776, 778, 779, 780,761. 782, 783, 
7S4, 785, 786, 787, 788, 789, 790. 792. 703, 794, 796. 798, 803, 803, 804, 809, 810, 812, 
813, 814.815, 817,819, 820, 825, 828, 830, 831, 833,836, 838, 639, 840, 841, 642, 645, 
847,849,^5,856,857,858,859,860,  661,  866,867,868,669,870,871,872,873,875 
esamlDMion  bv.of  Ibe  witneaiei  for  the  darenie— 

AIliMD,  William  B.,  a  Senator  from  lona 818,619 

Benei,  8.  V.,  chief  of  ordnaiiM 268,820,821 

CrDab7,U.  T.,  chief  clerk  in  the  War  Department. ...812. 863. 864, 865. 866, 867,8S8, 
■   ■  870,871 

D«»iB,  Nelson  H 793,803,804 

Donn,  William  UcKee.Jud^-AdTonW-Qeiierai 623 


EauoD.  John  A.,  a  RepreaentatiTe  from  Iowa.. 

Lowe,  BalphP '616 

MaefeeW.  Bobert.  Cominiuarj-OeDeral 790,791 

Marcy.  K.  B.,  Inspector-fleneial 622,623 

Miller,  Samuel  F.,  Mr.  Joalice,  of  the  Snpreme  Conrt 824 

Pope,  John,  Major-General 786,767,788,789,790 

BQg«r,  TbomM  W.,  Colonel 820 

ToirOHnd,  E.  D.,  Adjntant-Qenenl 791, 792,  %1, 853,  ^3, 854 

Wright,  QeOTfeG.,  a  Senator  from  Iowa 819,820 

orou-ezaminatioB  bj,  of  the  witncHes  for  the  proaeention — 

Brinkerhoff,  Henry  S 749 

Cljmer,  Eieater.  a  BepresentaliTe  froiD  Pennsylvania 763,78:t 

Emery,  CharleaF 819 

Evans,  John  8 845-851,854,655,657,858,659,660,862,863 

Fisher,  John  J 778,779 

Haien,  William  B.,M^or.Oeneral 710,711,712,713,718,719,720,750-755 

McDowell,   Irvin,  Major-Qeneml 590-610 

Marsh,  Caleb  P 728,729,747,746 

Moody.  William  F 666 

Townsend,  E.  D..  Adjutant-General 647-663 

Vilaa,  Charles  K 616 

motions  bj — 

asking  a  copy  of  the  replications  and  time  lo  frame  saneplicalions 26 

cloeing  the  issnes  of  fact  on  the  question  of  jnrisd.ction ■ 34 

asking  a  poslpoaement  nntil  Monday,  May  15 89 

asking  a  poslponement  until  the  anival  of  John  8.  Evani,  whose  testimony  is 

malBrial  and  important  for  the  defense .... 825 

asking  for  on  order  that  the  further  trial  ot  this  cause  he  postponed  nntil  notice 
be  given  by  the  Senate  to  tbe  Honse  of  Kepresentatives  of  the  United 

States  and  lo  the  reepon dent 832 

armament  by — 

on  the  rea]>ondent's  applicslioD  for  a  postponement  nntil  December 45-48 

on  the  motion  of  the  maou^rs  thai  the  evidence  bearing  on  the  qnestion  of  juris- 
diction be  given  be^re  the-argnments  shall  be  presented  ou  that  question 

and  the  filing  the  time  for  pleMinjcs 51-53 

on  the  motion  of  Mr.  Conkling  that  the  Senate  first  hear  and  determine  the  qaes- 

tion  of  jurisdiction 57-58 

on  the  question  of  jnria diction  and  tbe  order  of  proceeding 67,68,82-86 

on  tbe  qaestion  whether  the  respondent  is  amenable  to  trial  by  impeachment  for 
sets  done  as  Secrettuy  of  War,  notwithstanding  bis  resignation  of  that 

office 119-15» 

un  tbe  Older  of  the  Senate  that  the  respondent  plead  farther  or  answer  the  articles 

of  impeachment  within  ten  days 496-499,502,503,504 
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Carpenter,  Matt.  H.,  counsel  for  the  respondent — Continued, 
argument  b^ — 

on  the  objection  of  the  counsel  for  the  respondent  to  all  evidence  to  support  the 
opening  of  the  managers,  on  the  ground  that  there  can  be  no  legal  convio 
tion,  the  Senate  having  already  determined  the  material  and  necessary 
fact  that  the  defendant  is  not,  and  was  not  when  impeached,  a  civil  officer 

of  the  United  States 563-565 

on  closing  the  defense  for  the  respondent 975-1023 

sickness  of,  affidavit  of  Dr.  Bliss  stating  the 912 

Certificates  of  deposit  in  the  National  Bank  of  Commerce  of  New  York,  issued  to  C. 

P.  Marsh  and  payable  to  W.  W.Belknap 610,611 

Chair,  ruling  of  the,  that  Senators  have  not  the  right  to  address  interrogatories  to  the 
managers  or  to  the  counsel  for  the  respondent     Appeal  from  the,  by  Mr. 

Edmunds.    The  decision  was  not  sustained  by  the  senate 794-796 

Chase,  Mr.  Chief* Justice,  suggestions  of,  concerning  the  forms  of  procedure 19 

Chief  Clerk  of  the  Senate,  the— 

journal  of  the  court  read  by 529,536,537 

papers  and  authorities  read  by.. ..62, 79,80,81,496, 507, 510,513, 514, 516, 517, 518, 519, 

522,  .524, 526, 529, 5.'i2, 533, 534, 535, 536, 561 .  567, 578, 579, 585, 
621-624, 626, 628, 629, 630, 631 ,  632, 637, 638, 639. 640, 641, 643, 
644, 645, 648, 649, 661 ,  677, 678, 699, 702. 721, 751 ,  779. 780, 813, 
828, 830, 849, 850, 863, 864, 865. 872, 873, 874, 875, 914 

oaths  administered  to  witnesses  by 561 

Christiancy,  Isaac  P.,  a  Senator  from  Michigan — 

oath,  the,  administered  to,  by  the  Chief-Justice 21 

motion  by — 
that  the  second  resolution  of  Mr.  Thurman  be  amended  by  substituting: 
"Whereas  the  Constitution  of  the  United  States  provides  that  no  person 
shall  be  convicted  on  impeachment  without  the  concurrence  of  two-thirds 
of  the  members  present ;  and  whereas  more  than  one-third  of  all  the  mem- 
bers of  the  Senate  have  already  pronounced  their  conviction  that  they  have 
no  right  or  power  to  adjudge  or  try  a  citizen  holding  no  public  office  or 
trust  when  impeached  by  the  House  of  Representatives ;  and  whereas  the 
respondent,  W.  W.  Belknap,  was  not  when  impeached  an  officer,  but  a 
private  citizen,  of  the  Unitea  States  and  of  the  State  of  Iowa ;  and  whereas 
said  Belknap  has,  since  proceedings  of  impeachment  were  commenced 
against  him,  been  indicted  and  now  awaits  trial  before  a  judicial  court  for 
the  same  offenses  charged  in  the  Itrticles  of  impeachment,  which  indict- 
ment is  pursuant  to  a  statute  requiring  in  case  of  conviction  (in  addition 
to  fine  and  imprisonment)  an  infiicUon  of  the  utmost  judgment  which  can 
follow  impeacnment  in  any  case,  namely,  disqualification  ever  again  to 
hold  office :  Resolved,  That  in  view  of  the  foregoing  facts  it  is  inexpedient 

to  proceed  further  in  the  case.**    Withdrawn  alter  debate 249 

that  the  motion  of  Mr.  Morrill  be  amended  b^  inserting :  '^  That  W.  W.  Belknap,, 
the  respondent,  is  not  amenable  to  trial  by  impeachment  for  acta  done  as 
Secretary  of  War,  he  having  resigned  said  office  before  impeachment "..      231 
opinion  by,  on  the  question  whether  tne  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment ...316-333 

question  to  Mr.  Manager  Lvnde,  what  report  he  was  reading  from 908 

votes  by,  on  the  articles  of  impeachment 1052, 1062,  1071, 1080, 1089 

Clayton,  rowell,  a  Senator  from  Arkansas,  oath,  the,  administered  to  by  the  Chief- 
Justice 15 

Clymer,  Heister,  a  Representative  from  Pennsylvania — 

appointed  a  member  of  the  impeachment  committee  of  the  House .       7 

impeachment  of  William  W.  Belknap  by,  in  the  name  of  the  House 7 

testifed  as  awitness  for  the  prosecution 755-773. 78 1-78S 

on  cross-examination  by  the  defense 882,783 

Cockrell.  Francis,  M.,  a  Senatar  from  Missouri — 

oath,  the.  administered  to,  by  the  Chief-Justice .' 15 

incidental  remarks  by 960 

motion  by,  that  the  amendment  of  Mr.  Edmunds  to  the  amendment  of  Mr.  Sargent     ^ 

be  so  amended  as  to  fix  the  time  for  trial  on  June  19.   Rejected 523 

questions  by,  to  the  presiding  officer,  whether  anything  had  been  heard  from  the 

absent  witness  Evans 833 

statement  by,  that  his  colleague,  Mr.  Bogy,  had  been  called  home 977 

votes  by,  on  the  articles  of  impeachment 1052, 1063,  1071 ,  1080, 1069 

Commissions  of  W.  W.  Belknap,  as  Secretary  of  War,  certified  copies  of 621,  G22 
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Committe,  t]ie — 

of  the  House  of  liepresentatives,  ou  the  Expenditures  in  the  War  Department— 

letters  from  C.  P.  Marsh  to .• 779,780 

letters  from  W.  W.  Belknap  to 863,^64,865 

testimony  before  the 769-773 

of  the  House  of  Eepresentati ve^  ou  the  hupoachment  of  W.  W.  Belknap 7 

of  the  Senate — 

to  consider  the  quefltion  of  impeachment 8 

to  wait  on  the  Chief-Justice -. 14,21 

Conkling^,  Roscoe,  a  Senator  from  New-  York — 

appointed  on  a  selct  committee  on  the  impeachment 8 

oath,  the,  administered  to,  bj  the  Chief-Justice 2J 

call  by,  for  the  yeas  and  nays 238,542,767,976,1045 

c&ll  of  the  Senate  aflked  for  hv  07^ 

incidental  remarks  by. 56,  85,  Il"9V538,"539*88i**9bl)Vg^^^  909,  9fo,'912.  975 

interlocutory  remarks  by,  on  the  evidence. .  .565, 590, 603, 625, 676, 693, 700, 702, 714, 715, 

727, 731,  734, 746, 763,  794, 795, 796, 826, 834, 835, 836, 845 
remarks  by — 

on  the  delivery  of  the  replications  and  the  surreplicatious 27 

conceminfi^  the  witnesses  for  the  prosecution 546 

motion  by — 

that  the  Senate  first  bear  and  determine  the  question  of  jurisdiction 56 

that  an  order  of  Mr.  Edmunds  fixing  the  time  for  hearing^  the  arguments  and  the 

order  in  which  they  shall  be  made  be  amended.   Agreed  to 62 

that  the  conrt  take  a  recess 234 

that  an  order  of  Mr.  Morton  be  amended.   Agreed  to 237 

that  the  conrt  adjourn  1 241,727 

that  the  first  resolution  of  Mr.  Thnrman  be  amended  by  inserting  at  the  end 

thereof,  "before  he  was  impeached " 727 

that  the  motion  of  Mr.  Sherman  be  amended  by  adding  that  the  impeachment  can 

only  proceed  while  Congress  is  in  session 542 

that  the  Senate  will  receive  any  evidence,  otherwise  competent,  which  the  coun- 
sel for  the  respondent  assure  the  Senate  will  be  connected  with  the  case 
by  the  testimony  of  the  witness  Evans,  now  absent,  but  whom  the  re- 
spondent duly  asked  to  have  summoned  and  who  is  expected  to  appear ....  8()2 
that  the  managers  proceed  to  examine  the  witness  Evans  in  chief;  or,  should 
they  decline  to  do  so,  the  respondent  may  proceed  to  examine  the  witness 
in  chief,  with  the  right  of  the  managers  to  cross-examine  him  like  any 

other  witness 836 

that  the  three  managers  and  three  counsel  for  the  respondent  may  be  heard  in  the 
concluding  argument,  in  the  order  which  they  state  to  the  Senate  they  have 

agreed  upon.    Agreed  to 874 

that  when  called  to  vote  whether  the  articles  of  impeachment  or  either  of  them 
are  sustained,  any  Senator  who  votes  in  the  negative  shall  be  at  liberty  to 
state,  if  he  chooses,  that  he  rests  his  vote  on  the  absence  of  guilt  proved  in 
fact,  or  on  the  want  of  jurisdiction,  as  the  case  may  be ;  ana  the  vote  shall 

be  entered  in  the  journal  accordiagly.    Amended 1046 

question  by — 

to  Manager  Hoar  regarding  a  reference  to  Blount*s  case 7() 

to  Mr.  Carpenter,  whether  there  is  no  distinction  to  try  an  impeachment  between 
the  case  of  a  resignation  before  articles  are  found  and  the  case  of  resigna- 
tion not  till  after  articles  have  been  found 137 

to  the  managers :  1.  Whether  if  two  persons  guilty  of  crime  in  office  cease  to  be 
officers  at  the  same  time,  one  by  removal  and  the  other  by  resignation, -one 
is  rather  than  the  other  subject  to  impeachment  afterward  ?  1  f  a  distinc- 
tion between  the  two  cases  exists,  please  state  it  2.  Is  a  private  citizen 
liable  to  impeachment  under  the  Constitution  of  the  United  States  ?  If  his 
having  previously  held  an  office  distinguishes  him  in  this  respect  from 
other  citizens,  please  trace  the  distinction  to  the  clause  of  the  Constitution, 

or  to  the  principle  in  which  it  is  found 151 

to  Manager  Jenks :  The  section  of  the  Revised  Statutes  quoted  provides  that  any 
''  officer  convicted  of  a  violation  of  this  section  shall,  moreover,  be  dis- 
qualified from  holding  any  office  of  honor,  profit,  or  trust  under  the  Gov- 
ernment of  the  United  States."  If  the  respondent  be  convicted  on  the  in- 
dictment said  to  be  pending  under  this  section,  can  the  judicial  court  pro- 
nounce the  iudgment  required  if  in  the  mean  time  the  Senate  pronounces  it : 
or  should  the  court  first  pronounce  judgment,  what  would  be  the  weight 

of  the  fact  in  determining  the  province  of  the  Senate  Y 173 

tto  Mr.  Blair,  counsel  for  respondent,  'asking  that  a  statement  touching  Mr.  Car- 

penter*s  illness  might  be  repeated 513 
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CoiikliDg,  Roscoe,  a  Senator  from  New  York — Continued. 

qnestion  bv — 
to  Bir.  Manager  Lynde,  asking  if  an  order  giren  in  evidence  was  the  one  alluded 

to  by  him 5S 

to  Mr.  Manager  McMahon,  concerning  the  testimony  of  General  McDowell 604 

to  the  counsel  for  the  respondent,  whether  George  T.  Robinson,  the  writer  of  a 

letter,  was  connected  with  the  case  in  any  other  way 658 

to  Adjotant-General  Towusend,  whether  an  indorsement  was  in  the  handwriting 

of  the  Secretary  of  War 668 

to  General  Hazeu,  a  witness  for  the  prosecntion,  concerning  certain  letters  710,712,713 
to  the  managers :  Shall  I  nnderstana  the  managers  to  propose  either  to  read  at 
large  the  testimony  of  Marsh  or  to  hare  that  testimony  received  here  and 
go  upon  the  record,  all  for  the  parpose  of  proving  that  after  it  was  delivered 
Uie  respondent  resigned  his  office  t  Is  tnat  the  scope  of  this  proposal,  oris 
it  intended  to  pat  into  the  case  what  Marsh  testified  in  another  form  on  sn- 

other  occasion,  that  that  testimony  may  speak  in  this  trial  t 757 

to  Mr.  Manager  Lynde,  a  series  of  questions,  dosine  with  :  Suppose  in  place  of  a 
specifld  direction  of  the  Senate,  b^  which  the  jurisdictional  question  was 
presented  as  a  preliminary  question,  the  trial  had  proceedea  until  now, 
that  remaining  then  as'  it  is  now  one  of  the  elements  in  the  case,  would  it 
or  would  it  not,  in  the  judgment  of  the  manager  and  upon  the  law  as  he 
understands  it,  be  the  duty  of  any  Senator  to  vote  to  muntain  a  jurisdic- 
tion which  on  his  oath  he  believes  does  not  and  cannot  exist? 909,910 

to  Mr.  Manager  Lord,  two  questions,  the  last  one  being :  Then,  if  I  may  a  step 
farther  understand  the  manager,  the  argument  is  that  a  Senator  who  votes 
whether  an  article  is  sustained  or  not  simply  votes  upon  the  question 
whether  in  fact  the  person  named,  did  that  act,  and  if  he  finds  that  he  did 
bis  vote  must  be  in  the  affirmative,  or  guUij,  although  he  may  believe  on 
his  oath,  first  that  the  act,  if  done,  is  not  impeachable,  and  second  that 

the  person  who  did  it  is  not  himself  the  subject  of  impeachment 1030, 1031 

opinion  bv,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representatives,  and  tried  by  the  Senate  on  impeachment 
for  acts  done  by  him  as  Secretarv  of  War,  notwithstanding  his  resignation 
before  impeachment    [Not  furnished  for  publication.  ] 

point  of  order  by 795 

votes  by,  on  the  articles  of  impeachment 1053,  1063,1071,1060,1089 

Conover,  Simon  B.,  a  Senator  fitom  Florida — 

oath,  the,  administered  to,  by  the  Chief-Justice 21 

votes  by,  on  the  articles  of  impeachment 1053,  1863,  1071,  lOt^l,  1089 

Consultations — 

in  the  conference-chamber 14,61,86,87 

with  closed  doors 228,229,230,231,232,233,234,235,23^,539,1041 

Cooper,  Henry,  a  Senator  from  Tennessee — 

oath,  the,  admhiistered  to,  by  the  Chief-Justice i 15 

opinion  bv,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  ss  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment.... 416-419 

motion  by,  to  adjourn *. 119 

votes  by,  on  the  articles  of  impeachment 1053, 1063, 1072, 1081,1069 

Cra£pn,  Aaron  H.,  a  Senator  from  New  Hampshire — 

oath,  the,  administered  to,  by  the  Chief-Jnstioe 15 

incidentsl  remarks  by 63 

motion  by,  that  the  court  adjourn 230 

opinion  of,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representadves,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment 483-4$6 

votes  bv,  on  the  articles  of  impeachment 1053, 1063, 1072, 1081,1069 

Crosby,  H.  T.,  a  witness  for  the  prosecution — 

identifies  express-receipts  for  mon^  sent  by  C.  P.  Marsh  to  W.  W.  Belknap 573,574 

states  that  the  private  papers  of  W.  W.  Belknap  were  sent  to  him,  including  a  let- 
ter from  Marsh  asking  that  the  appointment  as  post-trader  at  Fort  Sill  be 

made  out  in  the  name  of  Marsh 575,576 

identifies  an  article  in  the  New  York  Tribune  and  an  order  issued  in  consequence 578, 

579,580,581,582 

questioned  by  Senator  Sherman 587 

recalled  and  examined  by  the  counsel  for  the  defease 804-807, 812, 863-867, 870, 871 

recalled  and  cross-examined  by  the  counsel  for  the  prosecution 807-812,868-870,671 
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Danford,  Lorenzo,  a  Representative  from  Ohio,  appointed  a  member  of  the  impeach- 

meat  committeee  of  the  lloose 7 

Davis,  HeAry  6.,  a  Senator  from  West  Virginia — 

oath,  the,  administered  to,  by  the  Chief- Justice 15 

incidental  remarks  by 219,800 

motion  by,  that  the  court  adjourn 231 

votes  by,  on  the  articles  of  impeachment 1053, 1063, 1072, 1081, 1089 

Dawes,  Henry  L.,  a  Senator  from  Massachusetts — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by €7,535 

interlocutory  remarks  by,  on  the  evidence 773 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresentatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment 460-478 

questions  by — 
to  C.  P.  Marsh,  a  witness  for  the  prosecution :  State  all  the  knowledge  or  infor- 
mation that  General  Belknap  had,  which  it  is  in  your  power  to  state,  as  to  . 
the  amount  of  any  money  sent  him  or  the  source  whence  it  came  other 

than  what  you  have  already  stated 735 

to  C.  P. Marsh,  a  witness  for  the  prosecution:  Did  you  or  anv  other  person  to 
your  knowledge  ever  expiiun  to  General  Belknap  what  ** Southwest" 
means  in  your  Tetters  informing  him  that  you  had  a  remittance  for  himf 

If  so,  state  the  explanation 739 

votes  by,  on  the  articles  of  impeachment 1053, 1063, 1072, 1081, 1089 

Davis,  Nelson  H.,  Inspector-General,  a  witness  for  the  defense,  evidence  concerning 
post-traderships,  and  the  official  character  of  W.  W.  Belknap  aa  Secretary 

of  War 793,803,804 

Decision  of  the  Chair  that  Senators  have  not  the  right  to  address  interrogatories  to 
the  managers  or  to  the  counsel  for  the  respondent    Appeal  from  the,  by 

Mr.  Edmunds.   The  decision  was  not  sustained  by  the  Senate 794, 795, 796 

Defense,  the — 
witnesses  examined  for — 
Allison,  William  B.,  Senator,  evidence  concerning  the  reputation  of  W.  W.  Bel- 
knap in  Iowa 818,819 

Augur,  Christopher  C,  Major-General — 
evidence  concerning  the  official  character  of  W.  W.  Belknap,  and  his  reputa- 
tion at  Keokuk,  Iowa 815 

cross-examined  by  the  counsel  for  the  prosecution 815, 816 

Ben^t,  S.  v.,  Colonel- 
evidence  concerning  the  official  character  of  General  Belknap 821 

cross-examined  by  9ie  counsel  for  the  prosecution 821 

reexamined  byUie  counsel  for  the  defense 821,822 

recross-examined  by  the  counsel  for  the  prosecution 822 

Crosby,  H.  T.,  a  witness  for  the  prosecution,  recalled  for  the  defense- 
evidence  concerning  the  appointment  of  post-traders. . .  804-807, 812, 863-867, '670, 871 

cross-examined  by  counsel  for  the  prosecution 807-812, 81 3, 868, 869, 870, 671 

Davis,  Nelson  H.,  Inspector-General,  evidence  concerning  post-traderships,  and 

the  official  character  of  W.  W.  Belknap,  as  Secreti^  of  War  ......793,803,804 

Dunn,  William  McKee,  Colonel — 

evidence  concerning  the  official  reputation  of  W.  W.  Belknap 823 

cross-examined  by  the  counsel  for  the  prosecution 824 

Hancock,  Winfield  S.,  Major-General,  evidence  concerning  the  official  character 

of  W.W.  Belknap 671 

Humphreys,  Andrew  A.,  Major-General,  evidence  concerning  the  official  reputa- 
tion of  W.  W.  Belknap 822 

Kasson,  John  A.,  Representative,  evidence  concerning  the  reputation  of  W.  W. 

Belknap  in  Iowa 824,825 

Lowe,  Balph  F. — 

evidence  concerning  the  reputation  of  W.  W.  Belknap  at  Keokuk,  Iowa 816 

cross-examined  bv  the  counsel  for  the  prosecution 816,817 

re-examined  by  the  counsel  for  the  defense 818 

Macfeeley^  Robert,  Commissary-General — 
evidence  concerning  sutlers  and  post-tnrders,  and  the  official  character  of  W. 

W.  Belknap,  as  Secretarv  of  War 790,791 

cross-examined  oy  the  counsel  for  the  prosecution 791 

McLaughlin,  Napoleon  B.,  evidence  concerning  the  appointment  of  J.  S.  Evans, 

as  post-trader 814 
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witnesees  examined  for — 
MarcT,  R.  B.,  Brigadier-General,  evidence  concerning  the  official  reputation  of 

W.W.Belknap ^22 

Miller,  Samuel  F.,  Mr.  JuBtice,  evidence  concerning  the  official  reputation  of  W. 

W.Belknap 624 

Pope,  John,  Major-General,  evidence  concerning  the  post-tradership  at  Fort  Sill, 

and  the  official  character  of  W.  W.  Belknap,  as  Secretary  of  War .7dG-7d9 

Kuger,  Thomas  W.,  Colonel,  evidence  concerning  the  official  reputation  of  W. 

W.Belknap 820 

Sheridan,  P.  S.,  Lieutenant-General — 

dispatch  from,  asking  to  be  relieved  from  personal  attendance,  read,  and  admis- 
sions of  what  he  would  testify  as  to  certain  matters,  placed  on  the  record, 

subject  to  objection 678 

part  of  a  letter  from,  admUted  as  evidence 790 

Townsend,  £.  D.,  Adjutant-General,  a  witness  for  the  prosecution,  recalled  for 
the-  defense — 

evidence  concerning  General  Grierson's  letter 791 , 792 

cross-6zamined  by  counsel  for  the  prosecution 792 

•  recalled  by  counsel  for  the  defense - 851-854 

Wright,  George  G.,  Senator — 

evidence  concerning  reputation  of  W.  W.  Belknap  in  Iowa 819,  820 

cross-examined  by  the  counsel  for  the  prosecution di.0 

Dennis,  George  R.,  a  Senator  from  Maryland — 

oath,  the,  administered  to,  by  the  Chief-Justice 21 

TOtesby,  on  the  articles  of  impeachment 1053,1064,1072,  1081,  1090 

Disorder;  disgraceful,  in  the  House  when  impeachment  was  voted 138 

Dodge,  Jonas  8.,  a  witness  for  the  prosecution,  shows  the  delivery  by  him,  as  deliv- 
ery-clerk of  Adams  Express  Company,  of  packages  of  money  sent  from  New 

York  to  W.  W.Belknap , 571,572 

£k>me8tic  relations  of  W.  W.  Belknap,  allusions  by  Mr.  Carpenter  to  the 1002,  1003 

Dorsey,  Stephen  W.,  a  Senator  from  Arkansas — 

oath,  th%,  administered  to,  by  the  Chief-Justice 15 

votes  by,  on  the  articles  of  impeachment 1054, 10{>4, 1072,  lOdI,  1090 

Dunn,  William  McKee,  Colonel,  a  witness  for  the  defense—* 

evidence  concerning  the  official  reputation  of  W.  W.  Belknap 823 

cross-examined  by  the  counsel  for  the  prosecution 823,824 

Darfee,  E.  H.,  correction  by  Mr.  Carpenter  of  his  statement  concerning 832 

E. 

Eaton,  William  W.,  a  Senator  from  Connecticut — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representative,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  hu  resignation 

.    before  impeachment y, ...356-365 

votes  by,  on  the  articles  of  impeachment 1054, 1064,1072, 1082, 1090 

Edmunds,  George  F.,  a  Senator  from  Vermont — 

appointed  on  a  select  committee  on  the  impeachment..... 8 

on  a  committee  to  wait  upon  the  Chief-Justice 14 

oath,  the,  administered  to,  by  the  Chief- Justice 15 

appeal  from  the  decision  of  the  Chair 795, 1048 

call  by,  for  the  yeas  and  nays 233,236,239,514,727,745 

call  of  one  of  the  counsel  for  the  prosecution  to  order 532 

incidental  remarks  by 8,66,90, 119,201,229,507,515,517,518,519,520,521,522,523. 

546, 874, 902, 960, 975. 976, 1096 

interlocutory  remarks  by,  on  the  evidence 537,597,616,627,655,676,699,700,701. 

702,705.708,715,732,734,735,738,793,794.  7a'),  796,  826,  844 
remarks  by — 

on  the  administration  of  the  oath  to  Senators 13,14 

on  the  time  fixed  for  the  appearance  of  William  W.  Belknap 16, 17, 18. 19, 20 

on  filing  the  respondent's  rejoinder  and  the  surrejoinder  of  the  House 27 

on  enlarging  the  time  for  argument,  under  Rule  20 35,36 

Q  otion  by — 

that  the  court  adjourn ; 20,24,28,66,150,235,535,872, 1043, 1049. 1097 

that  the  Senate  be  cleared  and  the  doors  closed 228,532 

that  the  Senate  withdraw  for  consultation 39,48,71,86 

that  the  Senate  take  a  recess 100.137,229,233,238.626,656,969 
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Edmunds.  George  F.,  a  Senator  from  Vermont — Con  tinned. 

motion  by — 

that  there  be  a  call  of  the  Senate 515,535 

that  the  message  of  the  House  relating  to  the  impeachment  of  W.  W.  Belknap 

be  referred  to  a  select  committee.    Agreed  to 7 

that  the  Chiet*Ju8tice  be  invited  to  attend  and  administer  to  Senators  the  oath  re- 
quired by  the  Constitution.    Modified  and  agreed  to 14 

that  a  summons  be  issued  to  William  W.  Belknap.    Agreed  to 16 

that  the  Senate  sitting  for  the  impeachment  trial  adjourn  until  April  17.    Agreed 

tj 20 

that  the  House  be  notified  that  the  Senate  is  ready  to  proceed  with  the  trial,  and 

that  seats  are  provided  for  the  members.    Agreed  to 21 

that  the  rejoinder  be  filed  April  24,  and  the  surrq'oinder  April  25.    Amended  and 

agreed  to 27 

that  the  trial  proceed  on  April  27.    Agreed  to 27 

that  the  managers  and  counsel  be  excused  from  attendance  until  May  18. 

Amended  and  agreed  to 228 

that  Mr.  Morton's  order  be  amended  so  as  to  have  a  vote  on  Monday  instead  of 

Friday.    A|preed  to 296 

that  the  motion  oAhe  respondent  to  postpone  the  further  hearing  of  the  impeach- 
ment until  the  first  Monday  in  December  be  denied.    Agreed  to 49 

that  the  hearing  proceed  on  the  4th  of  May,  and  fixing  the  order  in  which  three 
of  the  managers  and  three  of  the  counsel  for  the  respondent  shall  be  heard. 

Amended  and  agreed  to 62 

that  the  order  for  the  final  argument  be  amended  by  adding  **  and  that  the  argu- 
ment be  limited  to  six  hours  on  each  side. "    Rejected 874 

that  when  the  court  adjourns  it  be  to  June  1,  at  one  o'clock  p.  m.    Agreed  to..       241 
that  the  motion  of  Mr.  Sargent  postponing  Airther  proceedings  be  amended  by 

striking  out  Deceml^r  6  and  inserting  July  6.    Agreed  to 523 

that  the  motion  of  Mr.  Sargent  requiring^  hsts  of  witnesses  within  twenty-four 

hours  be  amended  b v  making  the  time  four  days.    Accepted 527 

that  the  Secretary  issue  suopoenas  that  may  be  applied  for  bv  the  respondent  for 
such  witnesses  to  be  summoned  at  the  expense  of  the  United  States  as 
shall  be  allowed  by  a  committee  to  consist  of  Senators  Frelinghuysen, 
Thurman,  and  Christlaucy ;  and  that  subpoenas  for  all  other  witnesses  for 
the  respondent  shall  contain  the  statement  that  the  witnesses  therein  named 
are  to  attend  upon  the  tender  on  behalf  of  the  respondent  of  their  lawful 

fees.    Agreed  to 544 

that  the  Senate  will  resume  the  consideration  of  the  articles  of  impeachment,  pur- 
suant to  Rule  25 ^ 1043,1044 

that  the  order  regulating  the  final  voting  be  amended,and,  it  having  been  amended, 
it  read  thus :  That  on  Tuesday  next,  the  1st  day  of  August,  at  twelve 
o'clock  meridian,  the  Senate  snail  proceed  to  vote,  without  debate,  on  the 
several  articles  of  impeachment.  The  Presiding  Ofiicer  shall  direct  the 
Secretary  to  read  the  several  articles  successively,  and  after  the  reading  of 
each  article  the  Presiding  Officer  shall  put  the  question  following,  namely: 
"  Mr.  Senator ,  how  say  you  t  Is  the  respondent,  William  W.  Bel- 
knap, guilty  or  not  guilty  of  a  high  crime  "  or  *'  high  misdemeanor,"  as 
the  charge  may  be,  **  as  charged  in  this  article  Y"  Whereupon  such  Sena- 
tor shall  rise  in  his  place  and  answer  **  guilty  "  or  "  not  guiltv,"  with  his 
reasons,  if  any,  as  provided  in  the  order  already  adopted.  And  each  Sena- 
tor shall  be  permitted  to  file  within  two  days  after  the  vote  shall  have  been 
so  taken  his  written  opinion,  to  be  printed  with  the  proceedings.    Agreed 

to 1047, 104f 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresentatives  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment 2r5<.28i 

order  reported  by,  from  the  select  committee  on  the  impeachment 8 

that  tne  Senate  will  take  proper  order  upon  the  presentation  of  articles  of  impeach- 
ment, of  which  due  notice  shall  be  given  to  the  House.   Agreed  to 8 

that  the  Secretary  acquaint  the  House  with  the  action  of  the  Senate.    Agreed  to .  8 

point  of  order  submitted  by «. 513 

question  by- 
te Manager  Hoar,  as  to  the  demurrer  of  the  House  to  the  plea  to  the  jurisdiction       69 

to  Manager  Hoar,  regard  ing  a  reference  to  Blount's  case 76 

to  Manager  Hoar,  asking  the  reading  of  the  replication  in  Blount's  case 79 

to  Manager  Hoar,  whether  there  is  any  allegation  in  the  articles  that  Mr.  Bel* 

knap  was  Secretary  of  War  down  to  March  2,  1876 81 

72  b 
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Edmunds,  George  F.,  a  Senator  firom  Vermont — Continned« 
question  by — 

to  Manager  HcMihon,  concerning  the  testimonj  of  W.  H.  Barnard 616 

to  Mr.  Carpenter,  eounfel  for  the  respondent,  whether  he  admits  that  the  Secre- 
tary of  War  resigned  in  eonseqaenoe  of  this  aceuuBation  made  against  him     737 
to  Mr.  Carpenter,  oonnsel  for  the  respondent,  Will  the  coonsel  state  what  they 

propose  to  proTe  byEvansY 776 

report  by,  from  the  velect  committee  on  the  impeachment 8 

votes  by,  on  the  articles  of  impeachment 1054,  I064«  1072, 1062,  1090 

Emery,  Charles  F.,  a  witness  for  the  prosecution — 

stated  the  investment  of  certain  funds  for  W.  W.  Belknap  in  a  mortgage  subse- 
quently assigned  to  Mrs.  Belknap  or  Mrs.  Bower 618, 61 9, 620 

cross-examined  by  the  counsel  for  the  respondent 619,620 

questioned  by  Mr.  Senator  Wright 690 

English,  James  £.,  a  Senator  from  Connecticut,  oath,  the,  administered  to.  by  the  pre- 
siding officer 24 

[Mr.  English,  having  been  appointed  to  fill  a  vacancy,  ceased  to  be  a  member  of 
the  Senate  on  the  election  of  Mr.  Bamum,  May  18,  1876.] 
Evans,  John  S.,  a  witness  for  the  prosecution — 

return  of  the  service  of  the  subpoena  to,  b^  the  Sergeant-at- Arras 7(^ 

statements  concerning  the  summoning  o^  by  the  Sergeant-at- Arms 830, 834 

evidence  of,  concerning  his  connection  with  the  post-tradership  at  Fort  Sill 836,844 

cross-examined  by  the  counsel  for  the  defense 845-^1,  854-^ 

re-examined  by  the  counsel  for  the  prosecution 859,860 

recross-examined  by  the  counsel  for  the  defense 860,  862,863 

questioned  by — 

Mr.  Senator  Sargent 843 

Mr.  Senator  Randolph 844 

Mr.  Senator  Conkling 845 

Mr.  Senator  Wright 862 

Evidence,  the — 
testimony  of— - 

Adams,  Gleorge  M.,  a  witness  for  the  prosecution 565,566 

Allison,  William  B.,  Senator,  a  witness  for  the  defense (1^18,819 

Aug^r,  Christopher  C,  Majur-General,  a  witness  for  the  defense 815 

Barnard,  William  H.-,  a  witness  for  the  prosecution 616,617,618 

Barnard,  William  T.,  a  witness  for  the  prosecution 671,672,673 

Bartlett,  Edward  T.,  a  witness  for  the  prosecution .566,567 

Ben^t,  S.  v..  Colonel,  a  witness  for  the  defense 820,821,822 

Brinkerhoff,  Henry  S.,  a  witness  for  the  prosecution 748,749 

Clymer,  Hiester,  a  witness  for  the  prosecution 755-773, 78 i ,  782, 783, 784, 785 

Crosby,  H.  T.,  a  witness  for  the  prosecution  and  for  the  defense 573h582,  804-813, 

863-871 

Davis,  Nelson  H.,  Inspector-General,  a  witness  for  the  defense: 793, 803, 804 

Dodge,  Jonas  S.,  a  witness  for  the  prosecution 571,572 

Dunn,  William  McKee,  Colonel,  a  witness  for  the  defense 823,  824 

Emery,  Charles  F.,  a  witness  for  the  prosecution 618-620 

Evans,  John  S..  a  witness  for  the  prosecution 699,830,831,834,836-851,854,855, 

e57-863 

Fisher,  John  J.,  a  witness  for  the  prosecution 776-779 

Hancock,  W infield  S.,  Major- General,  a  witness  for  the  defense 871 

Hazen,  William  B.,  Major-General,  a  witness  for  the  prosecution 703,704,  707,706, 

710-714,  718-720,722-725,  749-755 

Humphreys,  Andrew  A.,  Major- General,  a  witness  for  the  defense 822 

Kasson,  John  A.,  Representative,  a  witness  for  the  defense ^ 824, 825 

Kernan,  Joseph  A.,  a  witness  for  the  prosecution 611,612,613 

King,  Richard,  a  witness  for  the  prosecution 609-611 

Lowe,  Ralph  P.,  a  witness  for  the  defense .--.8i6-^lS 

Macfeeley,  Robert,  Commissary-General,  a  witness  for  the  defense 790,791 

McDowell,  Irvin,  Major -General,  a  witness  for  the  prosecution 58.1-588,590^592, 

597,598,604-609 

McLaughlin,  Napoleon  B.,  a  witness  for  the  defense 814 

Marcy,  R.  B. ,  Brigadier-General,  a  witness  for  the  defense.  ..> 822, &£i 

Marsh,  Caleb  P.,  a  witness  for  the  prosecution  ..,.678-698,703,728-730,733-736,739, 

742,743,746-748 

Miller,  Snmnel  F..  Mr.  Justice,  a  witness  for  the  defense 884 

Moody,  William  F.,  a  witnehs  fur  the  prosecution 665 

Moss,  George  W.,  a  witness  lor  the  proHecntion ....568-571 

Pope,  John,  Major-Gem-iul,  a  witness  for  the  defense 78«>-79v.* 
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ETideiDce  the^Continned. 
testimony  of — 

Rmd,  Whitelaw,  awitDOBS  for  the  prosecution 674,676,677 

Boc^,  Thomas  W.,  Colonel,  awUness  for  the  defense « 820 

Sh^dan,  P.  H.,  Lientenant-General,  a  witness  for  the  defense 678, 790 

Smallej,  E.  Y.,  a  witness  for  the  prosecation  .*. 666-568 

Townsend,  £.  D.,  Adjutant-General,  a  witness  for  the  prosecntion  and  for  the 

defense 620-<564, 791, 792, 851-854 

yilas,  Charles  N.,  a  witness  for  the  prosecntion 614-616 

Whitney,  Leonard,  a  witness  for  the  prosecntion 668-671 

Wright,  Georg;e  G.,  Senator,  a  witness  for  the  defense 819, 820 

Exhibition  of  articles  of  impeachment  against  W.  W.  Belknap 9 

F. 

Ferry,  T.  W.,  a  Senator  from  Michigan,  President  pro  tempore  of  the  Senate — 

response  of,  to  the  impeachment  committee  of  tlie  House 7 

direction  by,  to  the  Secretary,  that  the  Senate  will  receive  the  n»anagers  of  the 

Ijfonse  with  the  articles  of  impeachment 8,9 

reception  of  the  managers  by 9 

oath,  the,  administered  to,  oy  the  Chief- Justice 15 

response  of,  to  the  managers,  after  the  reading  of  the  articles  of  impeachment 13 

oaths,  administered  by.  to  Senators 24,29,87,229 

announcements  by,  oi  the  consideration  of  the  articles  of  impeachment  by  the  Sen- 
ate....  15,  21, 24, 28, 50, 70, 87, 1 19, 150, 201, 228, 229, 230, 231, 232, 2:«,  234,  235, 
238, 496, 506, 529, 536, 537, 544,  589, 627,  674, 726, 776, 829, 832, 833, 835, 875, 91 1, 

913,  975,977,  1044,  J049 
notification  by,  to  the  managers,  that  the  Senate  is  organized  for  the  impeachment 

trial  of  William  W.  Belknap 16 

that  the  Senate  is  ready  to  hear  the  replication  of  the  House 25 

directions  by,  to  the  Sergeant-at- Arms ....  9, 16, 21 ,  24, 28, 50, 70, 87, 1 19. 150, 229, 230, 2.^1 , 
232, 2:«,  234, 235, 238, 496, 506,  515, 529, 535, 537,544, 589, 627. 674, 726, 776, 829, 

832,833,835,911,913,975,977,1044,1094 
direction  by,  to  the  Secretary  of  the  Senate,  to  enter  a  judgment  of  acquittal  ..1095, 1095 

incidental  remarks  by 13,14,15,37,39,42,48,49,50,62, 

63, 64, 66, 67, 68,  69, 70, 71 ,  119, 150, 151 ,  201 ,  503, 504, 505, 506. 507, 508, 509, 513, 
514, 515, 516, 517,  518, 519, 520, 521, 522, 523, 524, 527, 528, 529, 530, 531 ,  532, 533, 
534, 5:55, 536. 537,  638, 539, 544, 545, 546, 548, 561 , 5(?^,  565, 567, 568, 569, 582, 586, 
587. 588, 589, 590,  596, 597, 598, 599, 603, 604, 6U7, 609, 613. 614, 627, 655, 656, 657, 
660, 664, 666, 668,  674, 676, 677, 683, 684, 6a"»,  686, 687, 691 ,  693, 694, 698, 699, 701, 
702, 704, 707, 708,  710, 714, 716, 721 ,  722, 725. 726, 727, 729, 730, 731 ,  732, 733, 734, 
735, 736, 737, 738,  739, 742, 743, 644, 745, 746, 747, 648, 751 ,  754, 755, 757. 758, 762, 
763, 764, 765, 766,  767, 768, 773, 775, 776, 778, 779, 780, 781 ,  782, 783, 785, 786, 887, 
788, 789, 794, 795,  796, 802, 804, 805, 818, 819. 826, 828, 829, 8:^0, 831 ,  832, 833, 834, 
835, 836, 843, 844,  860, 862, 872, 873, 874, 875, 876, 877, 898, 90 1 ,  902, 903, 907, 908. 
912, 913, 914, 915, 960, 975, 976, 977, 1023, 1043, 1044, 1045, 1046, 1047,  1048,  1043 

reception  of  the  replication  of  the  House  ol  Representatives  by 2.> 

notiiication  to  the  respondent  that  their  motion  for  postponement  is  denied 49 

announcement  by,  of  the  action  of  the  Senate  in  close  session 62,63,228,496,544 

rulings  by — 
that  Senators  have  not  the  right  to  address  interrogatories  to  the  managers  or  the 

counsel  for  the  respondent.   Appeal  from,  sustained 796 

that  the  objection  of  the  counsel  for  the  respondent  to  a  question  put  to  a  witness 

be  sustained.   Sustained  by  the  Senate ' 860 

votes  by,  on  the  articles  of  impeachment 1054, 1064, 1073, 1082, 1090 

Fifth  Avenue  Hotel,  New  York,  registers  and  transient  ledgers  of,  showing  dates  of  the 

arrival  of  W.  W.  Belknap  and  the  time  of  his  sojourn 615,616 

Final  judgment  in  the  case — 

written  opinions  on  the 1097-1122 

votes  of  Senators  on  the 1051-1095 

First  National  Bank  of  Washington,  deposit-tickets  of,  showing  that  certain  deposits 

were  made  by  W.  W.  Belknap 616,617 

Fisher,  John  J.,  a  witness  for  the  prosecution — 

evidence  concerning  his  connection  with  the  post-tradership  at  Fort  Sill 776-779 

cross-examined  by  the  counsel  for  the  respondent 778, 779 

Floyd,  case  of,  allusion  to,  by  Judge  Black 43 

Free  passes  on  railroads,  allusion  Sy  Mr.  Carpenter  to 988 

Fort  Sill,  Kansas,  trading  post  at — 
act  of  Congress  under  which  it  was  established  at 550  551 
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Fort  Sill,  Kansas,  trading  post  at— Continued. 

applications  for  appointment  at 807 

articles  of  agreement  between  Erans  and  Marsh  for  trading  at  the 920,921 

Belknap,  W.  W.,  action  of,  concerning  the. . .  554, 555, 556, 579, 621, 530, 632, 639, 649, 650, 

849, 850, 652, 853, 921, 922, 923, 925 

commissions  of,  as  Secretary  of  War ...681,622 

correspondence  concerning  the 552 

Evans,  John  S,  trader  at 552,567,568,629,836 

Giierson,  Colonel,  recommendation  by,  concerning 557,  624,  630,640,  650,  922,  %5 

Hazen,  General,  testimony  of,  concerning 585-589, 70^-708,  710, 718,  719,934 

introdnction  of  spirituous  liquors  at ,. 637,638 

Marsh,  C.P.,  connectipn  with  the 552,553,566,567,576 

New  York  Tribune*s  comments  on  the ^ 555,556,  578,583,674 

payments  of  money  concerning  the 561 

Kobinson,  George  T.,  letter  from,  concerning  the 661,935 

Frelinghnysen,  Froderick  T.,  a  Senator  from  New  Jersey — 

appointed  on  a  select  committe  on  the  impeachment 8 

oath,  the,  administered  to,  by  the  Chief- Justice 15 

incidental  remarks  by : 63,587,915 

interlocutory  remarks  by,  on  the  evidence 734,738,786 

motion  by — 
that  the  Secretary  notify  the  House  that  the  Senate  is  organized  for  the  impeach- 
ment trial  and  xs  ready  to  receive  the  managers.    Agreed  to 15 

that  the  motion  of  Mr.  Sherman,  as  amended  by  Mr.  Morton,  be  amended  bj 
striking  out  *'  in  the  presence  of  the  House  of  Representatives  "  and  insert- 
ing in  lieu  thereof  **  while  Congress  is  in  session" 542 

that' the  court  adjourn. 774,776 

opinion  by,on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives,  and  triea  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment 259-269 

voles  by,  on  the  articles  of  impeachment 1054, 1064, 1073, 1082, 109U 

French,  John  R. ,  Sergeant-at- Arms  of  the  Senate — 

announcement  by,  of  the  House  impeachment  committee 7 

of  the  managers 9,21,24,29,50,70,87,201 

oath  administered  to,  by  the  Chief  Justice 22 

proclamations  by . .  .9, 21 ,  24,  28,  50,  70, 1 19, 201 ,  229, 2:W,  231, 232, 233, 234, 2^, 238, 496. 

.    .  506,529,644,589,674,726,776,829,832,833,835 

return  of,  on  writs  of  summons 22,  702 

Communications  from,  relating  to  the  summoning  of  John  S.  Evans 830,834 

G. 

■ 

Gifis  received  by  public  men,  allusions  of — 

Mr.  Black  toj , 972-974 

Mr.  Carpenter  to 988 

Mr.  Lord  to 1042 

Goldthwaite,  George,  a  Senator  from  Alabama,  oath,  the,  administered  to  by  the 

Chief-Justice 21 

Gordon,  John  B.,  a  Senator  from  Greorgia — 

oath,  the,  administered  to,  by  the  Cnief-Justice «...        15 

incidental  remarks  by 528 

votes  by,  on  the  articles  of  impeachment 1055,  1064, 1073, 1082,  1090 

Grant,  U.  8. ,  indorsement  concerning  the  reservation  at  Fort  Sill 854 

H.- 
Hamilton, Morgan  C,  a  Senator  from  Texas — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

votes  by,  on  the  articles  of  impeachment 1055, 1064, 1073, 1082, 1090 

Hamlin,  Hanibal,  a  Senator  from  Maine — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by. 14,795, 1045 

motion  by,  that  the  rules  of  proceeding  be  so  amended  as  to  allow  subsequent  pro- 
ceedings to  be  held  in  open  session.  Rejected 1045 

votes  by,  on  the  articles  of  impeachment 1055, 1065,  1073,  1082, 1091 

Haixock,  Winfield  S.,  Major-General,  a  witness  for  the  defense,  evidence  concern- 
ing the  official  character  of  W.  W.  Belknap 871 
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Harvey,  James  M.»  a  Seoator  from  Kansas — 

oath,  the,  admiuistered  to,  by  the  Chief-Justice , 15 

motion  by,  that  the  reading  of  the  joafnal  be  dispensed  with 776 

votes  by,  on  the  articles  of  impeachment 1055, 1065,  1073,  1082, 1091 

Hazen,  William  B.,  Major-General,  a  witness  for  the  prosecntion — 
evidence  concerning^  the  post-tradership  at  Fort  Sill,  and  his  testimony,  correspond- 
ence, and  conversations  relating  thereto 703-7 10, 749, 750 

cross-examined  by  counsel  for  the  respondent 710-713,718-720,750-755 

questioned  by  Mr.  Senator  Thurman 750 

Hill,  Clement  Hugh,  Acting  Attorney-General,  opinion  by,  concerning  the  rights  of 

post-traders,  &c 644 

Hitchcock,  jPhineas,  W..  a  Senator  from  Nebraska — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

motion  by,  that  the  court  adjourn 240 

votes  by,  on  the  articles  of  impeachment 1 055, 1 065, 1073, 1083, 1091 

Hoar,  Judge,  denial  of  a  statement  of  counsel  concerniug,  by  Mr.  Manager  Lord. ..     1096 
Hoar,  George  F.,  a  Representative  from  Massachusetts — 

appoiutment  of,  as  manager,  notification  of,  to  the  Senate 8 

incidental  remarks  by 80,  82 

interlocutory  remarks  by,  on  the  evidence ....  577,  587,  600,  606,  642,  646.  647,  651,656, 
657,  esy,  659, 660, 665, 683,724, 726, 737, 738, 752, 762, 768, 779, 788, 798, 799, 800, 

803, 804 
remarks  by — 

on  the  manner  of  filing  the  replications  and  surreplications 27 

on  the  statement  by  respondent's  counsel  concerning  what  had  taken  place  in  the 

House 48 

on  the  application  of  the  counsel  for  the  respondent  for  a  postponement  to  secure 

the  evidence  of  an  absent  witness » 797,  793 

argument  by — 

on  the  question  of  jurisdiction  and  the  order  of  proceeding 1 64-66 

on  the  question  whether  the  respondent  is  amenable  to  trial  by  impeachment  for 
acts  done  as  Secretary  of  War,  notwithstanding  his  resignation  of  that 

office 176-201 

Holt,  J.,  Judge  Advocate-General,  opinion  by,  on  the  regulation  of  post- traders....       643 
House  of  Representatives,  the — 
messages  from — 

transmitting  the  notice  of  impeachment  by  its  committee 7 

informing  tne  Senate  of  the  appointment  of  managers  to  conduct  the  impeach- 
ment, and  to  exhibit  the  articles  agreed  upon .i^ 8 

committee  of,  appointed  to  impeach  William  W.  Belknap 7 

reference  of  the  message  from,  to  a  select  committee 8 

impeachment  of  William  W.  Belknap  in  the  name  of. .* 7 

attendance  of  the,  as  a  Committee  or  the  Whole  House,  with  Hon.  Samuel  J.  Ran- 
dall as  its  chairman,  and  accompanied  by  Mr.  Speaker  Kerr  and  G.  M. 

Adams,  Clerk  of  the  House .^^^t 22 

Howe,  Timothy  O.,  a  Senator  from  Wisconsin — 

oath,  the,  administered  to,  by  the  Chief-Justice •.». 21 

incidental  remarks  by 69,89,  538,  540,587,588,728,993 

interlocutory  remarks  by,  on  the  evidence 714,716,  734 

call  for  the  yeas  and  nays  by 236,  596,  734,913,  1048 

motions  by — 

that  an  order  of  Mr.  Edmunds  fixing  the  time  fc/r  hearing  the  arguments  be 

amended  by  making  it  May  8.    Rejected • 62 

tnat  the  court  adjourn 67,  69 

that  the  vote  ordering  that  the  galleries  be  cleared  be  reconsidered 533 

that  the  order  proposed  by  Mr.  Sherman  be  divided.    Agreed  to... 540 

opinion  by,  on  tne  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representatives,  and  ^ried  by  the  Senate  on  impeachment  for 
acts  done  bv  him  as  Secretary  of  War,  notwithstanding  his  resignation  be- 
fore impeachment 304-315 

point  of  order  raised  by,  that  a  motion  of  Mr.  Edmunds  could  not  now  be  consid- 
ered      1047 

question  by — 
to  the  managers :  Whether  a  witness  stated  where  the  Robinson  letter  was  kept 
between  the  date  of  its  receipt  in  1875  and  its  appearance  on  the  files  m 

1876 662 

to  C.  P.  Marsh,  witness  for  the  respondent :  Why  did  you  say  to  Mrs.  Bower  that 

the  child  would  have  money  after  a  time  1 742 

votes  by,  on  th«!>  articles  of  impeachment 1055,  10(55,  1073,  1083,  1091 
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Hnckleberrj,  J.  H.,  letter  from,  conceniiDfc  the  introduction  of  spiritaous  liqaors  in 

the  Indian  Territory  at  Fort  Sill 637,638 

Humphrejs,  Andrew  A.,  Major-General,  a  witness  for  the  defense,  evidence  concern- 
ing^ the  official  reputation  of  W.  W.  Belknap 822 

I. 

Ingalls,  John  J.,  a  Senator  from  Kansas — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by 14,874,902,915,  1044 

call  by,  for  the  yeas  and  nays 1048 

motions  by — 

that  the  court  take  a  recess 119 

that  the  galleries  be  cleared  and  the  doors  closed.    Agreed  to 93B 

that  the  court  adjourn 235,627,900 

that  the  motion  of  Mr.  Edmunds  concerning  the  final  vote  be  amended 1047 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment 388,  395 

votes  by,  on  the  articles  of  impeachment 1055,  1065,  J073,.1083,  1091 

Instructions  to  the  commanding  officers  at  Fort  Sill  and  Camp  Supply  to  report  on  the 

conduct  of  the  post-traders  at  those  posts 579 

J. 

Jenks,  George  A.,  a  Representative  from  Pennsylvania — 

appointment  of,  as  manager,  notification  of,  to  the  Senate 8 

interlocutory  remarks  by,  on  the  evidence 565,  652,  701,  801, 828, 861 

remarks  by,  on  the  application  of  the  counsel  for  the  respondent  for  a  postponement 

*       to  secure  the  evidence  of  an  absent  witness 801,802 

argument  by — 
on  the  question  whether  the  respondent  is  amenable  to  trial  by  impeachment  for 
acts  done  as  Secretary  of  War,  notwithstanding  his  resignation  of  that 

office 151-176 

on  the  evidence  and  the  facts  of  the  case 937-959 

Johnston,  John  W.,  a  Senator  from  Virginia — 

oath,  the,  administered  to,  by  the  Presiding  Officer 87 

detained  from  his  seat  by  the  illness  of  a  member  of  his  family 29 

Jones,  Charles  W.^  a  Senator  from  Florida — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment 430-447 

reasons  for  declining  to  vote,  unless  compelled  to  do  so  by  the  Senate 1066 

Jones,  John  P.,  a  Senator  from  Nevada — 

oath,  the,  administered  to,  by  the  Chief-Justice 21 

votes  by,  on  the  articles  of  impeachment 1056,  1065,  1074, 1083, 1091 

Judgment,  final,  in  the  case,  written  opinions  on  the 1097-1183 

Judgment  of  acouittal,  the  Presiding  Officer  directs  the  Secretary  to  enter  a 1095, 1096 

Jurisdiction  of  the  Senate  sitting  as  a  court  of  impeachment,  plea  of  the  respondent 

denying  the •. 22,23 

replication  of  the  House  of  Representatives,  asserting  the 25,S6 

rejoinder  of  the  respondent  to  the  replication  of  the  House  on  the 29-31 

surrejoinder  of  the  House  of  Representatives  to  the  reioinder  of  the  respondent  on 

the 31,32 

Justice,  Department  of,  allusion  to,  by  Judge  Black 42 

K. 

Kasson,  John  A.,  Representative,  a  witness  for  tite  defense,  evidence  concerning  the    • 

reputation  of  W.  W.  Belknap  in  Iowa 834,825 

Kelly,  James  K.,  a  Senator  from  Oregon — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresenlatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 
before  impeachment.    [Not  furnished  for  publication.] 
votes  by,  on  the  articles  of  impeachment 1056,1065,1074,1083, 1091 


■ 
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Keokuk,  Iowa,  reputetion  of  W.  W.  Belknap  at 816,819,880 

Kernan,  Francis,  a  Senator  from  New  York — 

oath,  the,  administered  to,  by  the  Chief-Jnstice ^  ....         15 

incidental  remarks  by 504,  633,877 

interlocutory  remarks  by,  on  the  evidence 589,499,727 

opinion  of,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives,  and  triea  by  the  Senate  on  impeacnment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment 4*8-482 

motion  by — 
that  the  motion  of  Mr.  Whyte  be  amended  so  that  it  will  read :  That  in  default 
of  an  answer  within  ten  days  by  the  respondent  to  the  articles  of  impeach- 
ment, the  trial  shall  proceed  as  on  a  plea  of  not  guilty 504 

withdrawn. ^ 506 

that  the  court  adjourn 726 

TOtesby,  on  the  articles  of  impeachment 1056,,  1065,  1074,1083, 1091 

Kernan,  Joseph 'A.,  a  witness  for  the  prosecution,*  states  the  accounts  of  C.  P.  Bfarsh 

in  the  National  Bank  of  Commerce  of  New  York,  and  checks  paid 611-613 

Kerr,  M.  C,  Speaker  of  the  House  of  Representatives — 

attends 22 

allusion  to,  by  Mr.  Carpenter 983,984 

Key,  David  M.,  a  Senator  from  Tennessee — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment 456-460 

votes  by,  on  the  articles  of  im[leachment 1056, 1065, 1074, 1083, 1091 

King,  Richard,  a  witness  for  the  prosecution,  identifies  certificates  of  deposit  in  the 
National  Bank  of  Commerce  of  New  York  issued  to  C.  P.  Maxsh,  payable 

to  W.  W.  Belknap 609-611 

Knott,  J.  Proctor,  a  Representative  from  Kentucky — 

appointment  as  manager,  notification  of,  to  the  Senate 8 

argument  by,  on  the  question  whether  the  respondent  is  amenable  to  trial  by  im- 
peachment for  acts  done  as  Secretary  of  War,  notwithstanding  his  resig- 
nation of  that  office 144-150,202-215 

L. 

Lapham  Elbridge  O.,  a  Representative  from  New  York — 

appointment  of,  as  manager,  notification  of,  to  the  Senate ^.  8 

interlocutory  remarks  on  the  evidence  by ... .  594, 601 ,  649, 700,  709, 73:^  735, 736, 787, 804, 

805, 806, 807, 809, 811, 812. 818, 819, 826, 862, 867, 870 
argument  by — 

on  the  motion  submitted  by  the  respondent  that  the  court  set  aside  its  order  as- 
sertingjurisdiction,  for  the  reason  that  it  was  not  passed  with  the  concur- 
rence of  two-thirds  of  the  Senators  present 512, 513 

on  the  questions  of  fact  connected  with  the  case 915-937 

Letter  from  C.  P.  Marsh  to  W.  W.  Belknap,  asking  that  the  appointment  of  post- 
trader  at  Fort  Sill  be  made  in  the  name  orJ.  S.  Evans 576 

from  General  Sheridan  to  W.  W.  Belknap  concerning  the  x>08t-trader  circular 790 

Logan,  John  A.,  a  Senator  from  Illinois — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by .* 513,692,701,975 

interlocutory  remarks  by,  on  the  evidence 655 

remarks  by — 

on  the  right  of  a  Senator  to  question  witnesses 744,745 

on  the  management  of  the  case  by  the  counsel 762,763 

call  for  the  yeas  and  nays  by... 1046 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives  and  tried  by  the  Senate  on  impeachment  for  acts 
done  bv  kim  as  Secretary  of  War,  notwithstanding  his  rdbignation  before 
impeachment.   [Not  furnished  for  publication.] 

motion  by,  that  the  court  take  a  recess ^ 235 

question  by — 

to  Manager  Hoar,  regarding  the  pleadings  of  the  managers 77 

to  Mana^r  Jenks :  Article  61  of  the  Articles  of  War  provides  that  any  officer 
wno  is  convicted  of  conduct  unbecoming  an  officer  and  a  gentleman  shall 
be  dismissed  from  the  service.  In  a  case  where  an  officer  of  the  Army 
should  be  tried  under  this  article  of  war,  after  becoming  a  private  citizen, 
what  would  be  the  judgment  of  the  court-martial  7 166 
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Logan,  John  A.,  a  Senator  from  Illinois — Coutinned. 
qnestioD  by — 

to  Qeneral  McDowell,  a  witness  for  the  prosecntion « 586 

to  Adjutant-General  Townsend,  respectine  the  duties  of  the  Judee- Advocate-Gen- 
eral       659 

to  C.  P.  Marsh,  a  witness  for  the  prosecution,  concemiDg  his  correspondence  with 

W.W.Belknap 692 

to  C.  P.  Marsh,  a  witness  for  the  prosecution :  Prior  to  the  sending  of  the  first 
money,  had  you  said  anything  to  any  person  or  had  any  person  ever  said 
anything  to  yon  on  the  subject  of  sending  money  to  General  Belknap  1  If 

so,  who  was  it? 733,735 

to  C.  P.  Marsh,  a  witness  for  the  prosecution :  From  the  conversation  with  the 
present  Mrs.  Belknap,  mentioned  by  you  in  your  answer  to  mv  former  in- 
terrogatory, you  spoke  of  an  understanding  with  the  former  IJrs.  Belknap 

now  deceased ;  please  state  what  that  understanding  was 743 

votes  by,  on  the  articles  of  impeachment 1056, 1066, 1074, 1063,1092 

Lord,  Scott,  a  Representative  firom  New  Y^rk— 

appointment  of,  as  manager,  notification  of,  to  the  Senate 8 

presentation  of  the  articles  of  impeachment  by 9-13 

request  by,  for  the  issuing  of  process  against  William  W.  Belknap 16 

annonncement  by,  of  the  attendance  of  the  House  as  a  Committee  of  the  Whole..       21 

request  by,  for  a  copy  of  the  plea  of  respondent 23 

presentation  by,  of  the  replication  of  the  House  of  Representatives 25 

motion  submitted  by — 

that  the  court  reconsider  the  order  giving  the  respondent's  counsel  the  concluding 

argument.^ G4 

that  on  the  11th  day  of  July  the  court  will  proceed  to  hear  the  evidence  on  the 

merits  in  the  trial  of  this  case 509,517 

resolution  of  Mr.  Senator  Sarcrent  substituted  fos,  amended,  and  agreed  to.., 518-523 
that  the  respondent,  W.  W.  Belknap,  shall  not  be  allowed  to  make  any  further 
plea  or  answer  to  the  articles  of  impeachment  preferred  against  him  on  the 
part  of  the  House  of  Representatives,  but  that  the  future  proceedings  pro- 
ceed as  upon  a  general  plea  of  not  guilty 533 

remarks  by — 

on  fixing  atime  for  the  rejoinder  to  be  filed 26 

on  a  postponement  of  the  trial  until  December  and  an  enlargement  of  the  time 

for  argument 35,  37 

on  the  request  of  the  counsel  for  responden  t  for  a  postponement  of  the  trial  until 

May  15 ^ 88 

on  fixing  a  time  for  the  trial ..505,  517,  535,  538 

on  contmuing  the  trial  until  some  day  in  November 536,  537 

on  the  o/der  of  the  final  argument 872,  873,  875,  876,900,901 

incidental  remarks  by 40,50.  119,517,  518,  872,  873,937 

argument  by — 
on  the  motion  of  the  managers  that  the  evidence  bearing  on  the  question  of  jurisdiction 
be  given  before  the  argument  shall  be  presented  on  that  question,  and  fix- 
ing the  time  for  pleadings 32,33,34,  52,  53.  54,  55,  56 

on  the  motion  of  Mr.  Conkling  that  the  Senate  first  hear  and  determine  the  qnes- 

tion  of  jurisdiction ;56,  57,  58-60 

on  the  question  of  jurisdiction  and  the  order  of  proceeding 72 

on  the  question  whether  the  respondent  is  amenable  to  trial  by  impeachment  for 

acts  done  as  Secretary  ot  War,  notwithstanding  his  resignation 101-118 

on  the  order  of  the  Senate  overruling  the  demurrer  of  the*respondent  to  the  rep- 
lication of  the  House  of  Representatives  and  the  argument  of  the  respond- 
ent's counsel  thereupon 499,  500 

on  the  answer  of  the  respondent  and  the  motion  that  he  shall  not  be  allowed  to 
make  any  further  plea,  but  that  the  future  proceedings  shall  proceed  as 

upon  a  general  plea  of  not  guilty 532,  534 

on  closing  the  case  for  the  prosecution 1024-1043 

denial  by.  of  an  allegation  by  counsel  for  the  respondent  that  Judge  Hoar  gave  the 

President  alibraiy 1096 

Lowe,  Ralph  P.,  a  witness  for  the  defense — 

evidence  concerning  the  reputation  of  W.  W.  Belknap,  at  Keokuk,  Iowa 816 

cross-examined  bv  the  counsel  for  the  prosecution 816,  817 

re-examined  by  tne  counsel  for  the  defense 818 

Lynde,  William  P.,  a  Representative  from  Wisconsin — 

ap|>ointment  of,  as  manager,  notification  of,  to  the  Senate 8 

incidental  remarks  by 511,512 

remarks  by,  concerning  the  witnesses  for  the  prosecution 544,  545,  546,  547 

interlocutory  rcrrarks  by,  nn  the  evidence 585.  597.  652,  653 
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Lynde,  William  P.,  a  Representative  from  WiBconsin— Continaed. 
argument  by — 
on  the  motion  snbmitted  by  the  respondent  that  the  conrt  set  aside  its  order  assert- 
ing jmrisdiction,  for  the  reason  that  it  was  not  passed  with  the  concurrence 

of  two-thirds  of  the  Senators  present 510,  511 

opening  the  case  before  the  coort 54&-561 

on  the  question  of  jurisdiction  upon  thefinid  vote 91*3-911 

M. 

• 

McCrary,  George  W.,  his  attendance  as  a  witness  desired  by  the  defense 817 

McCreerv,  Thomas  C,  a  Senator  from  Kentucky — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

motions  by,  that  the  court  adjourn ^,  673,  674 

votes  by,  on  the  articles  of  impeachment 1057,  1066,  1074,  1084,  109-2 

McDowell,  Irvin,  Major-General,  a  witness  for  the  prosecution — 
stated  how  he  learned  that  there  were  abuses  connected  with  the  pofit-tradership  at 
Fort  Sill,  and  what  steps  were  taken  by  the  Secretary  ot  War  at  his  sug- 
gestion to  rectify  them 583-588 

cross-examination  of,  by  the  counsel  for  the  respondent. 590-609 

questioned  by  Mr.  Senator  Logan 586 

correction  of  the  testimony  of. 830 

McDonald,  Joseph  £. ,  a  Senator  from  Indiana — 

oath,  the,  administered  u),  by  the  Chief-Justice 15 

incidental  remarks  by 64,  66 

motion  by,  that  the  order  fixing  the  order  of  discussion  of  the  jurisdictional  ques- 
tion be  reconsidered 66 

amendment  to,  by  Mr.  Cameron.    Rejected 69,70 

modified 70 

rejected ,.        87 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives  and  tried  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

i  mpcachmen  t 242-245 

question  by — 

to  Manager  Hoar,  regarding  a  reference  to  Blount*s  case 76 

to  Mr.  Blair,  whether,  if  the  term  of  office  of  the  acctised  should  terminate  during 

the  trial,  that  would  discontinue  the  cause 135 

votes  by,  on  the  articles  of  impeachment 1057,  1066,  1074,  1084,  1092 

McLaughlin,  Napoleon  B.,  a  witness  for  the  defense,  evidence  concerning  the  ap- 
pointment of  J.  S.  Evans  as  post-trader 814 

McMahon,  John  A.,  Representative  from  Ohio— 

appointment  of,  as  manager,  notification  of,  to  the  Senate 8 

incidental  remarks  by 524,525,565,568,590,1033 

interlocutory  remarks  by,  on  the  evidence 566,567,572, 

573, 575, 576, 577, 578, 579, 580, 581 ,  582, 583, 588, 590, 591 ,  592, 596, 697, 598, 599, 

-     600, 603, 604. 605, 606, 607, 608, 609, 610, 61 1,613, 615, 617, 618, 620, 621, 622, 623, 

624, 625, 626, 627, 628, 630, 631 , 6.32, 633, 634, 635, 636, 637, 638. 639, 640, 642, 643, 

644, 645, 646, 647, 648, 651 .  652, 654, 655, 658, 659, 660, 661 ,  662, 664, 665, 666, 667, 

668, 669, 670, 671 ,  674, 676, 677, 678, 680, 681 ,  682, 683, 664, 685, 686, 687, 689. 690, 

691 ,  692, 693, 694, 695, 696, 697, 698, 699, 700, 703, 704, 705, 706. 708, 709, 710, 712, 

713, 714, 715, 716, 717, 720, 721, 722, 723, 724, 725, 726, 728, 729, 730. 733, 734, 735, 

736, 737, 739, 740, 741 ,  742, 743, 747, 749, 750, 751 ,  752, 753, 754, 755, 756, 757, 758, 

761 , 762, 763, 764, 765, 766, 767, 768. 773, 774, 775, 778, 779, 780, 781, 782, 783, 784, 

785, 786, 787, 788, 789. 790, 791 ,  792, 793, 794, 803, 804. 805, 806, 809, 810, 812, 813, 

814, 815, 816, 817, 819, 820, 821. 825, 826, 828, 829, 830, 836, 838, 839, 840, 842, 843, 

845, 846, 849, 855, 856, 857, 858, 859, 860, 861, 862, 863, 866, 867, 868, 869, 870, 872 

examination  by,  of  the  witnesses  for  the  prosecution — 

Adams,  George  M 565,566 

Barnard,  William  H 616-618 

Barnard.  William  T 671-673 

Bartlett,  Edward  T 566-568 

Brinkerhoff.  Henry  S 748,749 

Clymer,  Hiester,  a  Representative  from  Pennsylvania 755-773, 781, 784, 785 

Crosby,  H.  T.,  chief  clerk  of  the  War  Department 573-582 

Dodge,  Jonas  S 571,572 

Emery,  Charles  F 618-620 

Evans,  John  8 836-842,859,860 

Fisher,  John  J : 776-778 
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McMahon,  John  A.,  •  Representative  from  Ohio — Continued, 
examination  by,  of  the  witnesses  fur  the  prosecution — 

Hazen,  William  B.,  Mijor-General 703-710,749 

Keman,  Joseph  A 611-613 

Kini?,  Eichaid 609-611 

McDowell,  Irvin,  Major  General 583-590 

Marsh,  Caleb  P 678-698,703,728,729,730,746,747 

Moody,  William  F 665 

Moss,  George  W 568-571 

Reid,  Whitelaw 674-677 

Smalley.  E.  V 666-668 

Townsend,  E.  D.,  Adjutant-General 620-647,663,664 

Vilas,  Charles  N 614-616 

Whitney,  Leonard 668-671 

cross-examination  by,  of  the  witnesses  for  the  defense — 

Auj^r,  Christopher  C,  Major-General 815,816 

Ben^t,  S.  v..  Chief  of  Ordnance .". 821 

Crosby,  H.  T.,  chief  clerk  of  the  War  Department 807-812, 813, 86&-870,871 

Dunn,  William  McKee,  Judge- Advocate-General 823, 824 

Lowe,  Ralph  P 816-818 

Macfeely,  Kobert,  Commissary-General 791 

Townsend,  £.  D.,  Adjutant-General 792 

Wright,  Gieorge  G.,  a  Senator  from  Iowa 820 

statement  by,  in  answer  to  Mr.  Carpenter,  counsel  for  the  respondent 501 

McMillan,  Samuel  J.  R.,  a  Senator  from  Minnesota — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

opinion  by,  on  the  question  whether  Che  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives  and  trieid  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment ...384-338 

question  by — 

to  the  presiding  officer :  Whether  there  is  a  proper  return  of  service  of  the  wit- 
nesses by  the  Sergeant-at-Arms  on  the  record 545 

to  the  mansfers :  Is  it  not  charged  in  article  3  of  the  articles  of  impeachment 
that  Svans  was  retained  m  office  by  the  Secretary  of  War  .not  only  cor- 
ruptly,  but  that  his  retention  there  was  **  to  the  great  injury  and- damage  of 
the  officers  and  soldien«  of  the  Army  of  the  United  States  stationed  at  said 

gost,  as  well  as  of  emigrants,  freighters,  and  other  citizens  of  the  United 
tates,'*  d^c. ;  and  whether,  although  that  issue  may  not  be  the  only  Issue 
in  the  case,  it  is  not  an  issue  that  mav  be  a  material  one,  and  upon  which 

the  Senate  will  have  to  pass  in  their  nndingT 596 

to  Mr.  Manager  Lynde :  Whether  the  question  of  jurisdiction  in  a  trial  of  this 

kind  is  a  preliminary  question  T 911 

votes  by,  on  the  articles  of  impeachment 1057, 1066, 1075, 1084, 1092 

Macfeely,  Robert,  Commissary-General,  a  witness  for  the  defense — 
evidence  concerning  sutlers  and  post* traders,  and  the  official  character  of  W.  W. 

Belknap  as  Secretary  of  War w90,791 

cross-examined  by  the  counsel  for  the  prosecution 791 

Managers  on  the  part  of  the  House — 

appearance  of  the,  in  the  Senate  sitting  as  a  court  of  impeachment 9 

presentation  by,  of  the  articles  of  impeachment  against  William  W.  Bell  .nap 9 

requests  by,  for  the  issuing  of  a  summons  to  W.  W.  Belknap 16 

requests  by,  for  a  copy  of  the  plea  filed  by  the  respondent 23 

presentation  by,  of  the  replication  of  the  House  of  Representatives 25 

requests  by,  that  the  trial  may  be  hastened 26 

presentation  by,  of  the  surrejoinder  of  the  House  of  Representatives 31 

motion  submitted  by,  that  the  evidence  bearing  on  the  question  of  jurisdiction  be 

submitted  before  the  arguments  shall  be  presented  on  that  question 32 

argument  by,  on  the  Question  of  the  right  to  open  and  close,  and  also  in  regard  to 

the  number  or  managers  who  shall  be  allowed  to  speak  ..64-66,  68,69,72, 82,  86 

arguments  by,  on  the  question  of  jurisdiction 101-118, 144-150, 151-215 

remarks  by,on  the  order  of  pleadings 510,511,512,513,518,525,534 

argrument  by,  in  opening  the  case ...548-561 

examination  by,  ot  witnesses  for  the  prosecution .562-786 

cross-examination  by,  of  witnesses  for  the  defense •. 791-870 

arguments  by — 

on  the  law  of  the  case 903-911 

on  the  facts  of  the  case 915-937 

on  the  evidence 937-959 
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Managers  on  the  part  of  the  House— Continned. 
ar^umeDts  by — 

reviewing  the  law,  the  facts,  and  the  evidence 1024-1843 

explanation  by 1096 

Marcy,R.B.,  Brigadier-General,  a  witness  for  the  defense,  evidence  concerning  the 

official  reputation  of  W.  W.  Belknap. A 822,823 

Maroa,  Illinois,  investment  in  real  estate  at,  by  W.  W.  Belknap 619, 620 

Marsh,  Caleb  P.,  a  witness  for  the  prosecntion — 

evidence  showing  his  relations  with  W.  W.  Belknap  and  the  post-tradership  at  Fort 

Sill 678-698.703,728 

cross-examined  by  counsel  for  the  respondent .' 728, 729, 747 

re-examined  by  the  counsel  for  the  prosecution 729-747 

questioned  by — 

Mr.  Senator  Logan 733,736,743,745 

Mr.  Senator  Dawes 735 

Mr.  Senator  Howe 742 

Mr.  Senator  Oglesby 748 

Maxev,  Samuel  B.,  a  Senator  from  Texas — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

opinion  by.  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresentatives  and  tried  by  the  Senate  on  impeacnment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment 285-292 

question  by,  to  Manager  Hoar,  regarding  the  pleading  of  the  managers 77-78 

votes  by,  on  the  articles  of  impeachment 1066, 1075,1084,1092 

Merrimon,  A.  S. ,  a  Senator  from  North  Carolina- 
oath,  the,  administered  to,  by  the  Chief-Justice 15 

interlocutory  remarks  by,  on  the  evidence 699,715,716 

motion  by — 
that  the  Senate  return  to  its  Chamber  without  action  in  conference  on  the  motion 
of  the  respondent  to  postpone  the  further  hearing  of  the  impeachment  until 

December 49 

that  there  be  a  call  of  the  Senate.   Agreed  to 201 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresentatives  and  tried  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment 301-303 

question  by — 
to  Mr.  Manager  Hoar,  as  to  whether  the  managers  claim  to  reply  in  the  discussion 

of  all  questions  as  a  matter  of  right, or  only  on  the  ground  of  practice.. .        86 
to  the  counsel  for  the  respondent :  At  what  time  the  finding  of  a  court-martial  on 

George  T.  Robinson  was  pending  for  approval  by  the  War  Department.. .      658 
statement  by,  that  his  colleage,  Mr. Ransom,  nad  been  called  away  by  sickness 

in  his  family 1046 

votes  by.on  the  articles  of  impeachment 1067, 10(i6, 1075, 1084, 1092 

Miller,  Samuel  F.,Mr.  Justice,  a  witness  for  the  defense,  evidence  concerning  the 

official  reputation  of  W.  W.  Belknap 824 

Mitchell,  John  H. ,  a  Senator  from  Oregon- 
oath,  the,  administered  to,  by  the  Chief- Justice 15 

interlocutory  remarks  by,  on  the  evidence 731 

motion  by,  that  attachments  issue  for  all  witnesses  regularly  subpoenaed  on  the  part 
of  the  prosecution  who  have  not  answered  to  the  roll-call  and  with  whom 
there  is  no  understanding  that  they  are  to  be  notified  by  the  managers 

when  required  to  be  present 545,546 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives  and  tried  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment 337-351 

question  by — 
to  the  managers :  The  Constitution  provides  that  when  the  President  of  the 
United  States  is  tried  on  impeachment  the  Chief- Justice  shall  preside. 
Suppose  a  late  President  were  impeached  for  high  crimes  and  misdemeanors 
committed  while  President,  and  presented  at  the  bar  of  the  Senate  for  trial, 
who  would  preside,  the  Chief- Justice  or  the  President  of  the  Senate  T....  151 
to  the  counsel  for  tne  respondent,  whether  fixing  the  19th  of  June  for  the  trial 
will  give  the  respondent's  counsel  such  time  as  they  may  deem  neces- 
sary       521 

to  the  counsel  for  the  respondent,  whether  they  are  able  to  state  at  what  time  a 

letter  from  Oeorge  T.  Robinson  was  filed  in  the  War  Department 658 
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Mitchell,  John  H.,  a  Senator  from  Oregon — Continued, 
question  by — 

to  Caleb  P.  Marsh,  a  witness  for  the  prosecution  :  Why  did  yon  send  to  W.  W. 
Belknap,  Secretary  of  War,  the  one-half  of  the  various  sums  of  money  re- 
ceived by  you  from  Evans  at  Fort  Sill? 731 

to  Mr.  Manager  Lynde :  Suppose  the  plea  in  this  case  had  been  that  of  former 
conviction  or  former  acquittal,  would  it  have  required  a  two^hirds  majority 
to  determine  the  issue ;  and  if  the  plea  were  overruled  by  a  mere  majority 
vote,  would  the  Senators  voting  in  the  minority  be  legally  bound  by  such 
decision  T  What  difference  is  there,  if  any,  between  the  case  just  supposed 
and  the  case  at  bar  in  reference  to  the  requisite  majority  to  determine  the 

issue? 908 

votes  by,  on  the  articles  of  impeachment 1057,  1066.  1075,  1084,1092 

Money,  receipt  of,  by  W.W.Belknap  from  C.P.Marsh... 569-574,611-613 

Moody,  William  F.,  a  witness  for  the  prosecution — 
evidence  concerning  the  shipments  ot  money  by  Adams  Express  Company  from  New 

York  to  Washington..... 665 

cross-examined  by  counsel  for  the  respondent 666 

Morrill,  Justin  S.,  a  Senator  from  Vermont — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

motion  by — 
to  amend  an  order  of  Mr.  Edmunds  excusing  the  managers  and  counsel  from  at- 
tendance until  May  18,  amended  by  Mr.  Burnside,  adjourning  the  court  un- 
til May  15,  by  excusing  them  from  attendance  until  further  notice.  Agreed 

to 228 

to  adjourn  the  court  until  Monday,  May  29,  at  ten  o'clock 2:^7 

to  amend  a  resolution  of  Mr.  Morton,  so  that  it  will  read :  That  the  demurrer  of 
the  respondent  to  the  replication  of  the  House  of  Representatives  to  the 
plea  of  the  respondent  be,  and  the  same  is  hereby,  overruled  ;  and  that  the 
plea  of  the  respondent  to  the  jurisdiction  of  the  Senate  be,  and  the  same  is 
hereby,  overruled;  and  that  the  articles  of  impeachment  are  sufficient  to 
show  that  the  Senate  has  jurisdiction  of  the  case,  and  that  the  respondent 
answer  to  the  merits  of  the  accusation  contained  in  the  articles  of  impeach- 
ment       238 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representatives  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  be- 
fore impeacnment 351-356 

question  by,  submitted  to  the  Senate  as  a  substitute  for  the  question  submitted  by 
Mr.  Morton :  Has  the  Senate  power  to  entertain  jurisdiction  in  the  pend- 
ing case  of  the  impeachment  by  the  House  of  Representatives  of  William 
W.  Belknap,  late  Secretary  of  W^ar,  notwithstanding  the  facts  alleged  in 

relation  to  nis  resignation  t 230 

votes  by,  on  the  articles  of  imneachment 1058,  1066, 1075,  1084,  1093 

Morrill,  Lot  M.,  a  Senator  from  Maine — 

oath,  the,  administered  to,  by  the  Chief-Justice 21 

incidental  remarks  by " "•"'.. 522 

motion  by,  thafr  the  floor  and  galleries  bo  cleared  for  deliberation 522,  523 

[Senator  Morrill  resigned  on  tbe  12th  of  July,  1876.] 
Morton,  Oliver  P.,  a  Senator  from  Indiana — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by 15,516,595,596,834 

interlocutory  remarks  bv,  on  the  evidence 745 

call  by,  for  the  yeas  and  nays 543 

motion  by — 
that  the  court  proceed    on  Friday  next,  at  one  oVlock,  to  (vote  without  fur- 
ther debate,  upon  the  pending  and  cognate  questions.    Amended  and 

agreed  to 226 

that  the  power  of  impeachment  created  by  the  Constitution  does  not  extend  to  a 
person  who  is  charged  with  the  commission  of  a  high  crime  while  he  was  a 
civil  officer  of  the  United  States  and  acting  in  his  official  character,  but 
who  had  ceased  to  be  such  officer  before  the  finding  of  articles  of  impeach- 
ment by  the  House  of  Representatives.    Laid  on  the  table 233 

th  at  the  Senate  retire  for  consultation.    Withdrawn 518 

that  the  galleries  be  cleared,  that  the  court  may  deliberate.    Rejected 518 

that  the  motion  of  Mr.  Sherman  be  amended  by  adding,  that  the  impeachment 
can  onl  J  proceed  in  the  presence  of  the  House  of  Representatives.  With- 
drawn        542 


INDEX.  1149 

Page 
Morton,  Oliyer  P.,  a  Senator  from  Indiana— Continned. 
motion  by— 

that  the  motion  of  Mr.  Sherman  be  amended  bj  addinj^  the  words,  *'  and  in  the 

presence  of  the  Honse  of  Representatives.' '    Rejected 542,  543 

that  on  questions  ef  the  admissibilitj  of  testimony  the  discussion  shall  be  limited 
to  one  counsel  for  the  respondent  and  to  one  manager  for  the  House  of 
Representatives,  and  shall  not  extend  beyond  ten  minutes  on  etch  side. 

Withdrawn : 595,596 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Representatives  and  tried  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding^  his  resignation  before 

impeachment 255-259 

question  by — 

to  Manager  Knott :  Whether  in  England  a  person  who  has  been  punished  by  the 
courts  for  crimes  committed  in  office  has,  after  retiring  from  office,  been 
impeached  and  punished  by  Parliament,  or  where  a  person  has  been  im- 
peached and  punished  in  Parliament,  has  he  afterward  been  punished  by 

the  courts  for  the  same  offenses  T 208 

modified 238 

to  the  Senate,  for  consideration :  Is  there  power  in  Congress  to  impeach  a  person 
for  crime  committed  while  in  office,  if  such  person  had  resigned  the  office 
and  such  resignation  had  been  accepted  before  the  finding  of  articles  of 

impeachment  by  the  House? 230 

to  C.  P.  Marsh,  a  witness  for  the  prosecution :  Did  General  Belknap  personally, 
or  through  any  person,  or  by  letter,  ever  inquire  of  >  ou  why  this  money  was 

sent,  ana  did  you  in  any  way  ever  assign  a  reason  to  him  for  it  f 735 

to  C.  P.** Marsh,  a  witness  for  the  prosecution:  How  often, after  the  first  money 
was  sent  to  Belknap  and  before  your  examination  before  the  committee  of 
the  House,  did  you  meet  General  Belknap,  and  was  the  money  ever  referred 

to  in  conversation  at  any  of  these  int^views? 74S 

vote  by,  on  the  articles  of  impeachment 1093 

Moss,  George  W.,  a  witness  for  the  prosecution,  shows  the  transportation  of  different 
sums  of  money,  at  different  times,  by  Adams  Express  Company,  from  C. 

P.  Marsh  at  New  York  to  W.  W.  Belknap,  at  Washington 568-571 

Motions  submitted  to  the  court — 
by  Mr.  Senator  Allison — 
that  the*consnltations  and  opinions  expressed  in  secret  session  be  taken  down  by 

the  reporters  and  printed  in  confidence  for  the  use  of  Senators. ...» 230 

that  the  Senate  consider  the  resolution  submitted  by  him  providing  for  the  re- 
porting, in  confidence,  of  the  proceedings  had  and  opinions  expressed  in 

secret  session.    Rejected 230 

that- the  court  take  a  recess 231,233 

that  the  order  fixing  the  6th  of  July  for  the  trial  be  amended  by  making  it  the 

19th  of  November 542 

that  the  question  on  Mr.  £dmunds*s  motion  concerning  the  final  vote  be  divided.     1047 
by  Mr.  Senator  Anthony — 

that  the  court  adjourn 50 

that  the  court  retire  for  deliberation 61,519 

that  an  order  of  Mr.  Edmunds,  fixing  the  time  for  hearing  the  arguments,  be 

amended  by  making  it  May  15.    Rejected 62 

that  an  order  of  Mr.  Sargent,  fixing  the  time  for  hearing  the  evidence,  be  amended 

by  making  it  July  11.    Amended  ..i 519 

that  an  order  of  postponement  be  laid  on  the  table.    Agreed  to 877 

by  Mr.  Senator  Bayard — 

that  the  second  resolution  of  Mr.  Thurman  be  amended.    Agreed  to 240 

that  the  third  resolution  of  Mr.  Thurman  be  amended.    Agreed  to 241 

that  the  court  adjou^ 828 

that  as  a  condition-precedent  to  the  order  for  postponement  of  his  trial,  asked  for 
on  the  12th  instant  by  the  respondent,  it  is  ordered  that  the  respondent  in- 
form the  Senate  what,  in  substance,  he  proposes  to  prove  by  John  S.  Evans. 

the  witness  on  the  ground  of  whose  absence  postponement  is  asked 831 

by  Mr.  Black,  counsel  for  the  respondent — 
that  the  court  set  aside  its  order  asserting  jurisdiction,  for  the  reason  that  it  was 

not  passed  with  the  concurrence  of  two-thirds  of  the  Senators  present .507 

that  this  cause  be  now  continued  until  some  convenient  day  in  November 536 

that  counsel  for  the  accused  object  to  the  evidence  now  offered  and  to  all  evidence 
to  support  the  opening  of  the  managers,  on  the  ground  that  there  can  be 
no  legal  conviction,  the  Senate  having  already  determined  the  material  and 
necessary  fact  that  the  defendant  is  not,  and  was  not  when  impeached,  a 
civil  officer  of  the  United  States.    Objection  overruled 565 
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Motions  submitted  to  the  court — Continued, 
bj  Mr.  Blair,  counsel  for  the  respondent,  that  an  order  be  made  upon  the  manarav 
on  the  pari  of  the  House  of  Bepreeentatiyes  to  furnish  within  twentj-rovr 
hours  to  the  accused  or  his  counsel  a  list  of  the  witnesses  whom  thej  in- 
tend to  call,  together  with  the  particulars  of  the  £ficts  which  they  expect 

to  prove  bj  them 524 

bj  Mr.  Senator  Boutwell,  that  the  court  first  hear  and  determine  the  question  of 
jurisdiction,  and  that  four  managers  may  be  allowed  to  submit  arguments 

thereupon.    Agreed  to • 87 

by  Mr.  Senator  Bumside— - 

that  an  order  of  Mr.  Edmunds,  fixing  the  time  for  hearing  the  arguments,  be 

amended  by  making  it  May  16.  Rejected 62 

that  an  order  of  Mr.  Edmunds,  excusing  the  managers  and  counsel  from  attend- 
ance,  be  amended  by  adding  that  the  court  i^joum  until  May  15.  Agreed 
to 228 

that  an  order  of  Mr.  Sherman,  fixing  the  time  of  adjournment  of  the  court  to 

May  15,  be  amended  by  making  it  May  16.    Rejected 226 

by  Mr.  Carpenter,  counsel  for  tne  respondent — 

that  they  be  furnished  a  copy  of  toe  replications  and  time  to  frame  surreplica- 

tions 26 

that  the  issues  of  fact  be  closed  on  the  question  of  jurisdiction 34 

that  a  postponement  until  Monday,  May  15,  be  granted H8 

that  a  postponement  be  granted  until  tne  arrival  of  John  S.  Evans,  whose  testi- 
mony is  material  and  important  for  the  defense 62S 

that  an  order  be  made  that  the  further  trial  of  this  cause  be  postponed  until  notice 
be  given  by  the  Senate  to  the  House  of  Representatives  of  the  United 

States  and  to  the  respondent r 632 

by  Mr.  Senator  Christiancy — 

that  the  motion  of  Mr.  Morrill  be  amended  by  inserting :  "  That  W.  W.  Belknap, 
the  respondent,  is  not  amenable  to  tnial  by  impeachment  for  acts  done  as 
Secretary  of  War,  he  having  resigned  said  ofoce  before  impeachment'* ..       238 

that  the  second  resolution  of  Mr.  Tburman  be  amended  by  substituting: 
**  Whereas  the  Constitution  of  the  United  States  provides  that  no  person 
shall  be  convicted  on  impeachment  without  the  concurrence  of  two-thirds 
of  the  members  present;  and  whereas  more  than  one-third  of  all  the  mem- 
bers of  the  Senate  have  already  pronounced  their  conviction  that  thev  have 
no  right  or  power  to  adjudge  or  try  a  citizen  holding  no  public  omoe  or 
trust  when  impeached  by  tbe  House  of  Representatives ;  and  whereas  the 
respondent,  W.  W.  Belknap,  was  not  when  impeached  an  officer,  but  a  pri- 
vate citizen  of  the  United  States  and  of  the  State  of  Iowa ;  and  whereaa 
said  Belknap  has,  since  proceedings  of  impeachment  were  commenced 
against  him,  oeen  indicted  and  now  awaits  trial  before  a  judicial  court  for 
the  same  ofi'enses  charged  in  the  articles  of  impeachment,  which  indict- 
ment is  pursuant.to  a  statute  requiring  in  case  of  conviction  (in  addition 
to  fine  and  imprisonment)  an  infliction  of  the  utmost  judgment  which  can 
follow  impeacnment  in  any  case,  namely,  disqualification  ever  again  to  hold 
office :  Resolvedf  That  in  view  of  the  foregoing  facts  it  is  inexpedient  to 

proceed  further  in  the  case. "    Withdrawn  after  debate 240 

by  Mr.  Senator  Cockrell,  that  the  amendment  of  Mr.  Edmunds  to  the  amendment 
of  Mr.  Sargent  be  so  amended  as  to  fix  the  time  for  trial  on  June  19.  Re- 
jected         523 

by  Mr.  Senator  Conkling — 

that, the  Senate  first  bear  and  determine  the  question  of  jurisdiction 56 

that  an  order  of  Mr.  Edmunds  fixing  the  time  for  hearing  the  arguments  and  the 

order  in  which  they  shall  be  made  be  amended.    Agreed  to 62 

that  the  court  take  a  recess 234 

that  an  order  of  Mr.  Morton  be  ameuded.    Agreed  to 2^^ 

that  the  court  adjourn .' 24 1 ,  727 

that  the  first  resolution  of  Mr.  Thurman  be  amended  by  inserting  at  the  end 

thereof,  *' before  he  was  impeached  " 299 

that  the  motion  of  Mr.  Sherman  be  amended  by  adding  that  the  impeachment  can 

only  proceed  while  Congress  is  in  session 542 

that  the  Senate  will  receive  any  evideno«,  otherwise  competent,  which  the  counsel 
for  the  respondent  assure  the  Senate  will  be  connected  with  the  case  by 
the  testimony  of  the  witness  Evans,  now  absent^but  whom  the  respond- 
ent duly  asked  to  have  summoned  and  who  is  expected  to  appear 802 

that  the  managers  proceed  to  examine  the  witness  Evans  in-cbl^;  or,  should  they 
decline  to  do  so,  the  respondent  may  proceed  to  examine  the  witness  in- 
chief,  with  the  right  of  the  managers  to  cross-examine  him  like  any  other 
witness , 836 
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Motions  submitted  to  the  court — Continued. 
bj  Mr.  Senator  Conkling — 

that  the  three  managers  and  three  counsel  for  the  respondent  may  be  heard  in  the 
concluding  argument,  in  the  order  which  they  state  to  the  Senate  they 
have  agreed  upon.    Agreed  to 674 

that  when  called  to  vote  whether  the  articles  of  impeachment  or  either  of  them 
are  sustained,  any  Senator  who  votes  in  the  negative  shall  be  at  liberty  to 
state,  if  he  chooses,  tiiat  he  rests  his  vote  on  the  absence  of  guilt  proved  in 
fact,  or  on  the  want  of  jurisdiction,  as  the  case  may  be ;  and  the  vote  shall 

be  entered  in  the  journal  accordingly.  Amended 1046 

by  Mr.  Senator  Cooper,  tbiat  the  court  adjourn 119 

by  Mr.  Senator  Davis,  that  the  court  adjourn 231 

by  Mr.  Senator  Edmunds — 

that  the  court  adjourn 19,24,28,66, 150,235,535,872, 1043, 1049, 1096, 1097 

that  the  Senate  be  cleared  and  the  doors  closed • 228,532 

that  the  Senate  withdraw  for  consultation 39,48,71,86 

that  the  Senate  take  a  recess 100,137,231,233,238,627,656,959 

that  there  be  a  call  of  the  Senate 515,535 

that  the  message  of  the  House  relating  to  the  impeachment  of  W.  W.  Belknap  be 

referred  to  a  select  committee.   Agreed  to 7 

that  the  Chief- Justice  be  invited  to  attend  and  administer  to  Senators  the  oath  re- 
quired by  the  Constitution.   Modified  and  agreed  to 14 

that  a  summons  be  issued  to  William  W.  Belknap.  Agreed  to 16 

that  the  Senate  sitting  for  the  impeachment  trial  aajoom  until  April  17.     Agreed 

to 20 

that  the  House  be  notified  that  the  Senate  is  ready  to  proceed  with  the  trial,  and 

that  seats  are  provided  for  the  members.    Agreed  to 21 

that  the  rejoinder  be  filed  April  24  and  the  surrejoinder  April  25.    Amended  and 

agreed  to 27,28 

that  the  trial  proceed  on  April  27.  Agreed  to 27 

that  the  managers  and  counsel  be  excused  from  attendance  until  May  18. 

Amended  and  agreed  to 228 

that  Mr.  Morton's  order  be  amended  so  as  to  have  a  vote  on  Monday  instead  of 

Friday.   Agreed  to 235 

that  the  motion  of  the  respondent  to  postpone  further  hearing  of  the  impeachment 

until  the  first  Monday  in  December  be  denied.  Agreed  to 49, 50 

that  the  hearing  proceed  on  the  4th  of  May,  and  fixing  the  order  in  which  three  of 
the  managers  and  three  of  the  counsel  for  the  respondent  shall  be  heard. 
Amended  and  agreed  to 62,63 

that  the  order  for  the  final  argument  be  amended  by  adding  *'  and  that  the  argu- 
ment be  limited  to  six  hours  on  each  side.*'    Reject^ 874,875 

that  when  the  court  adjourns  it  be  to  Jane  1,  at  one  o'clock  p.  m.     Agreed  to..       241 

that  the  motion  of  Mr.  Sargent  postponing  further  proceedings  be  amended  by 

striking  out  December  6  and  insertiug  July  6.    Agreed  to 523 

that  the  motion  of  Mr.  Sargent  teqairiog  lists  ot  witnesses  within  twenty-four 

hours  be  amended  by  making  the  time  four  days.    Accepted 527 

that  the  Secretary  issue  subpoenas  that  may  be  applied  for  by  the  respondent  for 
such  witnesses  to  be  summoned  at  the  expense  of  the  United  States  as  shall 
be  allowed  by  a  committee  to  consist  of  Senators  Frelinghuysen,Thurman, 
and  Christiancy ;  aod  that  subpoenas  for  all  other  witnesses  for  the  respond- 
ent shall  contain  the  statement  that  the  witnesses  therein  m  med  are  to  at- 
tend upon  the  tender  on  behalf  of  the  respondent  of  their  lawful  fees. 
Agreed  to 543 

that  the  order  regulating  the  final  voting  be  amended,  and  it  having  been  amended 
it  read  thus :  That  on  Tuesday  next,  the  1st  day  of  August,  at  twelve 
o'clock  meridian,  the  Senate  shall  proceed  to  vote,  without  debate,  on  the 
several  articles  of  impeachment.  The  Presiding  Officer  shall  direct  the 
Secretary  to  read  the  several  articles  successively,  and  after  the  reading 
of  each  article  the  Presiding  Officer  shall  put  the  question  following, 

namely :  **  Mr.  Senator ,  how  say  you  T    Is  the  respondent,  William 

W.  Belknap,  guilty  or  not  guilty  of  a  high  crime  "  or  *'  high  misdemeanor," 
as  the  charge  maybe,  **  as  charg^  in  this  article?"  Whereupon  such 
Senator  shall  rise  in  his  place  and  answer  **  guilty  "  or  **  not  guilty,"  with 
his  reasons,  if  any,  as  provided  in  the  order  alreadv  adopted.  And  each 
Senator  shall  be  permitted  to  file  within  two  days  after  the  vote  shtill  have 
been  so  taken  his  written  opinion,  to  be  printed  with  the  proceedings. 
Agreed  to 1047 

that  the  Senate  will  resume  the  consideration  of  the  articles  of  impeachment  pur- 
suant to  Rule  25 1043 
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MotioDs  submitted  to  the  court — Continued, 
by  Mr.  Senator  Frelingbuysen — 
that  the  Secretary  notify  the  House  that  the  Senate  is  organized  for  the  impeach- 
ment trial  and  is  ready  to  receive  the  managers.    Agreed  to 15 

that  the  motion  of  Mr.  Sherman,  as  amended  by  Mr.  Morton,  be  amended  by 
striking  out  "in  the  presence  of  the  House  of  Representatiyes,"  and  in- 
serting in  lieu  thereof  "while  Congress  is  in  session".... 543 

that  the  court  adjourn : 774|  776 

by  Mr.  Senator  Hamlin,  that  the  rules  of  proceedings  be  so  amended  as  to  allow 

subsequent  proceedings  to  be  held  in  open  session.    Rejected 1045 

by  Mr.  Senator  Hanrey,  that  tne  reading  of  the  journal  be  dispensed  with 776 

by  Mr.  Senator  Hitchcock,  that  the  court  do  now  adjourn 240 

by  Mr.  Senator  Howe — 
that  an  order  of  Mr.  Edmunds  fixing  t)h  time  for  hearing  the  arguments  be 

amended  by  making  it  May  8.    Rejected @ 

that  the  court  adjourn '. 67,  69 

that  the  Vote  ordering  that  the  galleries  be  cleared  be  reconsidered 59Q 

that  the  order  proposed  by  Mr.  Bherman  be  divided .    Agreed  to. 540 

by  Mr.  Senator  Ingalls— 

that  the  court  take  a  recess 119 

that  the  galleries  be  cleared  and  the  doors  closed 239 

that  the  court  adjourn 235,627,900 

that  the  motion  of  Mr.  Edmunds  concerning  the  final  vote  be  amended 1047 

by  Mr.  Senator  Kernan — 
that  the  motion  of  Mr.  Whyte  be  amended  so  that  it  will  read  :  That  in  default  of 
an  answer  within  ten  days  by  the  respondent  to  the  articles  of  impeach- 
ment, the  trial  shall  proceed  as  on  a  plea  of  not  guilty 504 

withdrawn 506 

that  the  court  adjourn 726 

by  Mr.  Senator  Logan,  that  the  court  take  a  recess 235 

by  Mr.  Manager  Lord — 
that  the  court  reconsider  the  order  giving  the  respondent's  counsel  the  concluding 

argument 64 

that  on  the  1 1th  day  of  July  the  court  will  proceed  to  hear  the  evidence  on  the 

merits  in  the  trial  ofthis  case 509,517 

resolution  of  Mr.  Senator  Sargent  substituted  for,  amended,  and  agreed  to 518-^523 

that  the  respondent,  W.  W.  Belknap,  shall  not  be  allowed  to  make  any  further 
plea  or  answer  to  the  articles  of  impeachment  preferred  ag^nst  him  on  the 
part  of  the  House  of  Representatives,  but  that  the  future  proceedings  pro- 
ceed as  upon  a  general  plea  of  not  guilty 532 

by  Mr.  Senator  McCreery,  that  the  court  adjourn 233,673 

by  Mr.  Senator  McDonald — 
that  the  order  fixing  the  order  of  discussion  of  the  jurisdictional  question  be  re* 

considered 66 

amendment  to,  by  Mr.  Cameron.    Rejected 69 

modified 70 

rejected 87 

by  Mr.  Senator  Merrimon — 
that  the  Senate  return  to  its  Chamber  without  action  in  conference  on  the  motion 
of  the  respondent  to  postpone  the  further  hearing  of  the  impeachment  until 

December 49 

that  there  be  a  call  of  the  Senate : 201 

by  Mr.  Senator  Mitchell,  that  attachments  issue  for  all  witnesses  regularly  sub- 
poenaed on  the  part  of  the  prosecution  who  have  not  answered  to  the  roH- 
call,  and  with  whom  there  19  no  understanding  that  they  are  to  be  notified 

by  the  managers  when  required  to  be  present 545 

by  Mr.  Senator  Mornll,  of  Vermont — 

that  an  order  of  Mr.  Edmunds  excusing  the  managers  and  counsel  from  attend- 
ance until  May  18,  amended  by  Mr.  Bumside  adjourning  the  court  until 
May  15,  be  further  amended  by  excusing  them  from  attendance  until  fur- 
ther notice.    Agreed  to SS8 

that  the  court  adjourn  until  Monday,  May  29,  at  ten  o'clock 237 

that  a  resolution  of  Mr.  Morton  be  amended  so  that  it  will  read :  That  the  de- 
murrer of  the  respondent  to  the  replication  of  the  House  of  Representatives 
to  the  plea  of  the  respondent  be,  and  the  same  is  hereby,  overruled ;  and 
that  the  plea  of  the  respondent  to  the  jurisdiction  of  the  Senate  be,  and  the 
same  is  hereby,  overruled  ;  and  that  the  articles  of  impeachment  are  sufli- 
cient  to  show  that  the  Senate  has  jurisdiction  of  the  case,  and  that  the  re- 
spondent answer  to  the  merit  of  toe  accu.^ation  contained  in  the  articles  of 
impeachment , 238 


INDEX.  1153 

Page. 
Motions  sabmitted  to  the  court — Continned. 

hj  Mr.  Senator  Morrill,  of  Maine,  that  the  floor  and  galleries  be  cleared 523 

bj  Mr.  Senator  Morton — 

that  the  court  proceed  to  rote  on  Friday  next  at  one  o'clock,  to  vote  without  fur- 
ther deoate,  upon  the  pending  and  cognate  questions.  Amended  and 
agreed  to 236,237 

that  the  power  of  impeachment  created  by  the  Constitution  does  not  extend  to  a 
person  who  is  charged  with  the  commission  of  a  high  crime  while  he  was 
^                  a  civil  officer  of  the  United  States  and  acting  in  his  official  character,  but 
who  had  ceased  to  be  such  officer  before  the  finding  of  articles  of  impeach- 
ment hj  the  House  of  Representatives.    Laid  on  the  table 238 

that  the  Senate  retire  for  consultation.    Withdrawn 518 

that  the  galleries  be  cleared.    Reiected 5J8 

that  the  motion  of  Mr.  Sherman  be  amended  by  adding,  that  the  impeachment 
can  only  proceed  in  the  presence  of  the  House  ofRepresentatives.  With- 
drawn       542 

that  the  motion  of  Mr.  Sherman  be  amended  by  adding  the  words  "  and  in  the 

presence  of  the  House  of  Representatives."    Rejected 542, 543 

that  on  questions  of  the  admissibility  of  testimony  the  discussion  shall  be  limited 

to  one  counsel  for  the  respondent  and  to  one  mana^r  for  the  House  of 

•    Representatives,  and  shall  not  extend  beyond  ten  mmutes  on  each  side: 

Withdrawn 595,5% 

by  Mr.  Senator  Oglesby,  that  the  motion  of  Mr.  Morton  fixing  the  date  for  a  vote 
without  further  debate  upon  the  pending  and  cognate  questions  be  amend- 
ed.   Rejected 237 

by  Mr.  Senator  Paddock — 

that  an  order  of  Mr.  Sherman,  fixing  the  time  of  adjournment  of  the  court  to  May 

J  5,  be  amended  by  inserting  May  20.    Rejected 2*28 

that  an  order  of  Mr.  Morton  be  amended  so  that  it  will  read  :  That  the  Senate 
sitting  as  a  court  of  impeachment  take  a  recess  until  7.30  o'clock,  that  the 
vote  upon  the  question  of  jurisdiction  be  taken  at  eleven  o'clock  this  even- 
ing, and  that  Senators  who  may  desire  to  file  opinions  in  the  case  shall  be 
permitted  to  do  so  before  the  10th  of  June  next.    Rejected 237 

that  the  first  resolution  of  Mr.  Thnrman  be  amended  so  that  it  will  read :  That 
William  W.  Belknap,  late  Secretary  of  War,  having  ceased  to  be  a  civil 
officer  of  the  United  States  by  reason  of  his  resignation  before  proceedings 
in  impeachment  were  commenced  against  him  by  the  House  of  Kepresenta- 

tives,  the  Senate  cannot  take  jurisdiction  in  this  case.    Rejected 239 

by  Mr.  Senator  Robertson,  that  the  court  adjourn 8*^ 

by  Mr.  Senator  Sargent — 

that  the  court  return  to  the  Senate  Chamber 02 

that  Mr.  Sherman*s  motion  be  amended  by  striking  out  the  limit  of  the  time  of 

the  discussion.    Agreed  to 89 

that  there  be  a  call  of  the  Senate.    Agreed  to 100 

that  Mr.  Sherman's  motion  be  amended  by  striking  out  Monday  and  inserting 

Saturday.    Rejected 228 

•  that  the  court  adjourn 228,231,232 

that  the  court  take  a  recess 230,582 

that  the  court  will  proceed  to  hear  the  evidence  on  the  6th  of  July.    Amended  and 

agreed  to - 518-524 

that  the  managers  and  the  counsel  for  the  respondent  furnish  to  each  other  lists 
of  the  witnesses  that  they  intend  to  summon.  Amended  and  agreed 
to 527,52^529 

that  the  motion  of  Mr.  Edmunds  concerning  the  finaUrote  be  amended 1 04(> 

by  Mr.  Senator  Saulsbury —  ^ 

that  the  amendment  by  Mr.  Morton  to  the  motion  of  Mr.  Sherman  be  amended  by 
adding  after  the  words  **  House  of  Representatives  "  the  words  ^*  or  its 

managers  " 54'i 

by  Mr.  Senator  Sherman — 

that  for  Mr.  Edmunds's  motion  that  the  motion  of  the  respondent  for  postpone- 
ment be  denied,  be  substituted  that  the  managers  be  asked  if  they  wish  to 
be  heard  on  this  question  of  postponement.     Rejected 49 

that  the  court  adjourn  until  May  15,  and  that  the  argument  of  the  question  of 
jurisdiction  be  confined  to  eight  hours  on  each  side.  Amended  and  agreed 
to 68,89 

that  the  court  adjourn  until  May  15,  and  that  the  argument  of  the  question  of 

jurisdiction  be  confined  to  eight  hours  on  each  side.    Rejected 90 

that  Mr.  Alcorn  be  excused  from  voting  for  the  reasons  stated  by  him.    Agreed 

to 229 

73  B 


1154  INDEX. 


Motions  submitted  to  the  court — Continued. 
hj  Mr.  Senator  Sherman — 
to  postpone  the  pending  and  all  prior  orders  and  proceed  to  the  consideration  of 
the  order  submitted  bj  Mr.  Whyte  fixing  the  time  at  which  the  rote  on  the 

question  of  jurisdiction  bhall  be  taken 232 

that  the  court  adjourn 201.228,235,527,529,589,833,911,974 

to  amend  the  motion  of  Mr.  Whyte  so  that  it  will  read:  That  this  court  adjourn 
until  Tuesday  next,  and  In  the  mean*  time  the  defendant  have  leave  to 

plead,  inswer,  or  demur  herein 506 

that  the  galleries  be  cleared 538 

that  the  further  reading«of  the  journal  be  dispensed  with 674, 829, 912 

that  the  court  take  a  recess 976 

that  the  motion  of  Mr.  Edmunds  concerning  the  final  vote  be  amended 1046 

by  Mr.  Senator  Thurman — 

that  the  court  adjourn 63,87,726,830,976 

that  there  be  a  call  of  the  Senate,  sitting  as  a  court 150 

that  in  the  opinion  of  the  Senate  William  W.  Belknap,  the  respondent,  is  amena- 
ble to  trial. by  impeachment  for  acts  done  as  Secretary  of  War,  notwith- 
standing his  resignation  of  said  office.    Amended  and  passed 239, 240 

that  the  House  of  Representatives  and  the  respondent  be  notified  that  on  the  — 
.    day  of ,  at  twelve  o'clock  meridian,  the  Senate  will  deliver  its  judg- 
ment in  open  Senate  on  the  question  of  jurisdiction  raised  by  the  plead- 
ings, at  which  time  the  managers  on  the  part  of  the  House  and  the  respond- 

ent  are  notified  to  attend.    Amended  and  passed ..236, 239,  240,  241 

that  at  the  time  specified  in  the  foregoing  resolution  the  President  of  the  Senate 
shall  pronounce  the  judgment  of  the  Senate  as  follows :  "  It  is  ordered  by 
the  Senate  sitting  for  the  trial  of  the  articles  of  impeachment  preferred  by 
the  House  of  Representatives  against  William  W.  Belknap,  late  Secretary 
of  War,  that  the  demurrer  of  said  William  W.  Belknap  to  the  replieation 
of  the  House  of  Representatives  to  the  plea  to  the-jurisaiction  filed  by  said 
Belknap  be,  and  the  same  hereby  is,  overruled ;  and,  going  back  to  the 
first  detect,  and  it  being  the  opinion  of  the  Senate  that  said  plea  is  insufficient 
in  law,  and  that  said  articles  of  impeachment  are  sufficient  in  law,  it  is  there- 
fore further  ordered  aqd  adjudged  that  said  olea  be,  and  the  same  hereby 
is,  overruled  and  held  for  naught,  and  said  William  W.  Belknap  is  ordered 

to  plead  or  answer  to  the  merits  within days ;"  which  judgment  thus 

prpnounced  shall  be  entered  upon  the  Journal  ot  the  Senate sitUng  as  afore- 
said.   Amended  and  passed 239,241 

that  the  court  take  a  recess 236 

that  the  application  of  respondent  for  postponement  of  the  time  for  proceeding 

witn  trial  be  overruled.    Agreed  to 539 

ihat  the  order  of  Mr.  Sherman  be  amended  by  inserting  after  the  word  **  be  "  and 

before  the  word  ** filed'*  the  word  "not.''    Rejected 540 

that  the  motion  of  Mr.  Morton  limiting  the  time  of  discussion  on  the  admissibility 
of  testimony  be  amended  by  striking  out  '^  ten  "  and  inserting  '*  thirty," 
and  adding  **  unless  otherwise  ordered."    Original  motion  withdrawn...      796 
by  Mr.  Senator  Whyte— 

that  the  court  take  a  recess lOO,  .176,614 

that  the  court  shall  proceed  to  vote,  without  further  debate,  on  the  question  of 
jurisdiction  raised  by  the  pleadings  in  the  pending  case ;  and  each  Senator 
shall  be  permitted  to  file  within  two  days  his  written  opinion  thereon,  to 

be  printed  with  the  proceedings 230,  231 

that  the  court  shall  proceea  on  Saturday,  the  27th  of  May,  to  vote  upon  the  ques- 
tion of  jurisdiction  ri^d  by  the  pleading  in  the  pending  case,  which  vote 
shall  be  taken  beforcUhe  court  shall  adjourn  on  that  day ;  and  that  each 
.  Senator  shall  be  permitted  to  file  within  seven  days  thereafter  his  written 
opinion  thereon,  to  be  printed  with  the  proceedings  in  the  order  in  which 

they  may  have  been  delivered 235 

that  each  Senator  be  permitted  to  file  his  opinion  in  writing  upon  the  Question  of 
jurisdiction  on  or  before  the  1st  day  of  July,  1876,  to  be  printed  with  the 
proceedings  in  the  order  in  which  the  same  shall  be  delivered,  and  the  opin- 
ions pronounced  in  the  court  shall  be  printed  in  the  order  in  which  they 

were  so  pronounced : 241 

that  W.  W,  Belknap  is  hereby  ordered  to  plead  further  or  answer  the  articles  of 
impeachment  within  ten  days  from  this  date.    Debated ,  amended^  and 

agreed  to.. 496,507-517 

that  the  court  adjourn  until  to*morrow  at  one  o'clock  p.  m.,  when  argument  shall 
be  heard  upon  the  motion  ofiered  by  the  counsel  for  the  respondent.  Re- 
jected         513 

that  the  court  adjourn 835 
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MotioDS  submitted  to  the  court — Continued, 
bj  Mr.  Senator  Wright 

that  the  court  adjourn ^ 233,504 

that  the  court  take  a  recess 1023 

N. 

National  Bank  of  Commerce  of  New  York,  the  ledger  and  check-books  of,  and  a  trans- 
cript from  them  of  C.  Pk  Marsh's  account 610-613 

Norwood,  Thomas  M.,  a  Senator  from  Georgia — 

oath,  the,  administered  to,  bj  the  Chief-Justice 15 

opinion  on  final  judgment  in  the  case 1097-1105 

votes  by,  on  the  articles  of  impeachment 1  O'jS,  1 0C7, 1 075, 1 084, 1093 

O. 

Oaths,  the,  administered  to  the  Senators  bj  the  Chief- Justice 15,21 

bT  the  Presiding  Officer i 24,29.229,233 

Oaths  administer^  to  witnesses  bj  the  Chief  Clerk  of  the  Senate 561 

Oglesby,  Richard  J.,  a  Senator  from  Illinois — 

oath,  the,  administered  to  bj  the  Chief-Justice 15 

incidental  remarks  by 901,902,903 

interlocutory  remarks  by,  on  the  evidence 767,775,796 

motions  by — 
that  the  motion  of  Mr.  Morton  fixing  the  date  for  a  vote  without  further  debate 

upon  the  pending  And  cognate  questions  be  amended.    Bejected 237 

that  the  court  adjourn 237 

votes  by,  on  the  articles  of  impeachment^ 1058, 1067,  1075, 1085, 1093 

Opinions,  written — 
•n  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the  House  of 
Representatives  and  tried  by  the  Senate  on  impeachment  for  acts  done  by 
him  as  Secretary  of  War,  notwithstanding  his  resignation  before  impeach- 
.   ment,  by — 

Mr.  Senator  Allison,  of  Iowa 365-384 

Bayard,  of  Delaware 398-408 

Bogy,  of  Missouri 447-451 

Booth,  of  California 1 451-456 

Boutwell,  of  Massachusetts 408-416 

Cameron,  of  Wisconsin 395-398 

Christiancy,  ol  Michigan 316-333 

Cooper,  of  Tennessee 416-420 

Cragin,of  New  Hampshire 483-495 

Dawes,  of  Massachusetts ^ 460-478 

Eaton,  of  Connecticut 1^6-365 

Edmunds,  of  Vermont 275-285 

Frelinghuysen,  of  New  Jersey 259-269 

Howe,  of  Wiaconsin 304-315 

Ingalls,  of  Kansas 388-395 

Jones,  of  Florida 430-447 

Keman,  of  New  York 478-482 

Key,  of  Tennessee 456-460 

McDonald,  of  Indiana 242-245 

MoMiUan,  of  Minnesota 384-388 

Maxey,  of  Texas 285-292 

Merrimon,  of  North  Carolina 301-303 

Mitchell,  of  Oregon / 337-351 

Morrill,  of  Vermont 351-356 

Morton,  of  Indiana 255-259 

Sargent,  of  California 274,275 

Saulsbury,  of  Delaware 420-430 

Sherman,  of  Ohio 269-270 

Thurman,  of  Ohio 245-250 

Wallace,  of  Pennsylvania 250-255 

Whyte,  of  Maryland 333-337 

Wright,  of  Iowa 292-301 

on  final  judgment  in  the  case,  by— 

Mr.  Senator  Norwood,  of  Oeorgia 1097-1105 

Stevenson,  of  Kentucky. 1 105-1 1 17 

Wadleigh,  of  New  Hampshire :...  11 17-1119 

Wright,  of  Iowa 1119-1122 

Order  from  the  Secretary  of  War  regulating  post^traders 5e5 
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Papers  relating  to  the  appointment  of  a  post^trader  at  Fort  Sill,  and  the  management 

attbatpUce 621,622,623,624,626,628.629,630,631,632,637,638,639,640, 

64 1 ,  643, 644, 645, 648, 649, 650, 652, 66 1 
Paddock,  Algernon  S.,  a  Senator  from  Nebraska — 

oath,  the,  administered  to,  bjthe  Chief-Justice 15 

incidental  remarks  bj'. 515,977, 1023 

call  for  the  yeas  and  najs 237 

motions  by — 
to  amend  an  order  of  Mr.  Sherman,  fixing  the  time  of  adjournment  of  the  court 

to  Biay  15,  by  inserting  May  20.    Kejected 229 

to  amend  an  order  of  Mr.  Morton  so  that  it  will  read :  That  the  Senate  sitting  as 
a  court  of  impeachment  take  a  recess  until  7.30  o^clock,  that  the  Tote  upon 
the  question  of  jurisdiction  be  taken  at  eleven  o*clock  this  erening,  and 
that  Senators  who  may  desire  to  file  opinions  in  the  case  shall  be  permitted 

to  do  so  before  the  10th  of  June  next.    Rejected 237 

to  amend  the  first  resolution  of  Mr.  Thurman  so  tnat  it  will  r6ad :  That  William 
W.  Belknap,  late  Secretary  of  War,  having  ceased  to  be  a  civil  officer  of 
the  United  States  by  reason  of  his  resignation  before  proceedings  in  im- 
peachment were  commenced  against  him  by  the  House  of  Representatives, 

the  Senate  cannot  take  jurisdiction  in  this  case.    Rejected 239 

votes  by,  on  the  articles  of  impeachment 1058, 1067, 1075, 1085, 1093 

Patterson.  John  J.,  a  Senator  from  South  Carolina — 

oath,  the,  administered  to,  by  the  Presiding  Officer 24 

incidental  remarks  by *. 731 

votes  by,  on  the  articles  of  impeachment 1058, 1067, 1075, 1085, 1093 

Pope,  John,  Major-General,  a  witness  for  the  defense,  evidence  concerning  pnst-trader- 
ship  at  Fort  Sill,  and  official  character  of  W.  W.  Belknap  as  Secretaiy  of 
War 786-790 

Prosecution — 
witnesses  examined  for  the — 
Adams,  George  M.,  identifies  the  articles  of  a^eemeut  between  J.  S.  Evans  and 

C.  P.  Marsh 565,566 

Barnard,  William  II. — 
concerning  certain  deposits  made  by  W.  W.  Belknap  in  the  First  National  Bank 

of  Washington 616-618 

questioned  by  Mr.  Senator  Wrigjht 620 

Barnard,  William  T.,  evidence  ffivmr  the  movements  of  W.  W.  Belknap^  in  June 
1872,  1873,  and  1874,  ana  his  having  the  charge  of  Belknap*8  private  let- 
ters  671-673 

BarUett,  Edward  T.,  evidence  showing  how  he  drew  up  the  articles  of  agreement 

between  J.  S.  Evans  and  C.  P.  Marsh ...566-56d 

Brinkerhoff,  Henry  S. — 
identification  of  a  paper  in  the  office  of  the  Adjutant-General  of  the  Army..  .748, 749 

cross-examination  oy  the  counsel  for  the  respondent 749 

Clymer,  Hiester — 
evidence  concerning  the  examination  of  W.  W.  Belknap  before  the  Committee 
on   Expenditures  in  the  War  jpepartment  of  the  House  of  Representa- 
tives ... 755-773,781,784 

cross-examined  by  the  counsel  for  respondent 782-784 

Crosby,  H.  T.— 
identifies  express-receipts  for  mone^  sent  by  C.  P.  Marsh  to  W.  W.  Belknap.. 573, 574 
states  that  the  private  papers  of  W.  W.  Belknap  were  sent  to  him,  including'  a 
letter  from  Marsh  asking  that  the  appointment  as  post-traier  at  Fort  Sill 

be  made  out  in  the  name  of  Evans 575-577 

identifies  an  article  in  the  New  York  Tribune  and  an  order  issued  in  conse- 
quence  578,579,580,581,582 

questioned  by  Mr.  Senator  Sherman 581 

recalled  and  examined  by  the  counsel  for  the  defense.. 804-807, 812, 863-868, 870, 871 

cross-examined  by  the  counsel  for  the  prosecution 807-812,868-870,871 

Dodge,  Jonas  S.,  shows  the  delivery  by  nim,  as  delivery  clerk  of  Adams  Express 

Company,  of  packages  of  money  sent  from  New  York  to  W.  W.  Belknap.  .571-572 

Emery,  Charles  F. — 
stated  the  investment  of  certain  funds  for  W.  W.  Belknap  in  a  mortgage  sub- 
sequently assigned  to  Mrs.  Belknap  or  Mrs.  Bower 618-620 

cross-examined  by  the  counsel  for  the  respondent 619, 620 

questioned  by  Mr.  Senator  Wright 620 
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Frosecution—Coutinned. 

witnesses  examined  for  the — 
Evans,  John  S. — 

return  of  the  service  of  subpoena  to,  by  Serj^eant-at-Anns 609 

statements  concerning^  the  summoning  of,  by  the  Sergeant-at-Arms 830, 833, 834 

evidence  of,  concerning  his  connection  with  the  post  tradersbip  at  Fort  Sill..  836-843 

cross-examined  bv  the  counsel  for  the  defense 845-851,^4-659 

re-examined  by  tne  counsel  for  the  prosecution 859,860 

recross-examined  by  the  counsel  for  the  defense 860-862,863 

questioned  by — 

Mr.  Senator  Sargent 843 

Mr.  Senator  Bandolph 644 

Mr.  Senator  Conkling 645 

Mr.  Senator  Wright 862 

Fisher,  John  J. — 
evidence  concerning  his  connection  with  the  post-tradership  at  Fort  Sill.  .776-778,779 

cross-examined  by  tne  counsel  for  the  respondent 778,779 

Hazen,  William  B.,  Major-General — 
evidence  concerning  the  post-tradership  at  Fort  Sill,  and  his  testimony,  corre  • 

spondence,  ana  conversations  relating  thereto 703-7 1 0, 74  9, 750 

cross-examined  by  counsel  for  the  respondent 710-713,718-721,750-755 

questioned  by  Mr.  Senator  Thurman 750 

Keman,  Joseph  A.,  states  the  accounts  of  C.  P.  Marsh  in  the  National  Bank  of 

Commerce  of  New  York  and  checks  paid 611-613 

King,  Richard,  identifies  certificates  of  deposit  in  the  National  Bank  of  Com- 
merce of  New  York,  issued  to  C.  P.  Marsh,  payable  to  W.  W.  Belknap  -.609-611 
McDowell,  Irvin,  Major-General — 
stated  how  he  learned  that  there  were  abuses  connected  with  the  POst-tradership 
at  Fort  Sill,  and  what  steps  were  taken  by  the  Secretary  of  War  at  his  sug- 
gestion to  rectify  them  583-586,590 

cross-examination  o^  by  the  counsel  for  respondent.  > 590-609 

questioned  by  Mr.  Senator  Logan 586 

Marsh,  Caleb  P.— 

evidence  showing  his  relations  with  W.  W.  Belknap  and  the  post-tradership  at 

Fort  Sill 678-695,703,728 

cross-examined  by  counsel  for  the  respondent 726, 729, 747,  746 

■  re-examined  by  the  counsel  for  the  prosicution 729-747 

questioned  by — 

Mr.  Senator  Logan 733,735,736,743,746 

Mr.  Senator  Dawes 735 

Mr.  Senator  Howe 742 

Mr.  Senator  Oglesby... 748 

Moodv,  William  F.— 
evioence  concerning  the  shipments  of  money  by  Adams  Express  Company 

from  New  York  to  Washington 665 

cross-examined  by  counsel  for  the  respondent 666 

Moss,  George  W.,  shows  the  transportation  of  different  sums  of  monev,  at  differ- 
ent times,  by  Adams  Express  Company  from  C.  P.  Marsh,  at  New  York, 

to  W.  W.  Belknap,  at  Washington 566-571 

Reid,  Whitelaw,  evidence  concerning  an  article  which  appeared  in  the  New  York 
Tribune  concerning  the  post-tradership  at  Fort  Sill.  Two  questions  were 
objected  to  by  the  counsel  for  respondent ;  one  objection  was  sustained  by 

the  court  and  the  other  was  overruled 674-677 

SmaUey,  £.  Y.,  evidence  concerning  an  article  which  appeared  in  the  New  York 

Tribane  concerning  the  post-tradership  at  Fort  Sill 666-668 

Tovmsend,  £.  D.,  Adjutant-General — 
presents  the  original  papers  relating  to  the  appointment  of  a  post-trader  at  Fort 
SiU  and  the  management  of  that  place,  and  testifies  concerning  them  and 

his  relations  with  the  Secretary  ot  War 620-647 

cross-examined  by  respondent's  counsel 647-663 

re-examined  by  Mr.  Manager  McMahon 663,  664 

recross-examined  by  the  respondent's  counsel 664 

recalled  and  examined  for  the  defense 791,851-654 

recalled  and  cross-examined  by  the  prosecution 792 

questioned  by  Mr.  Senator  Sargent.. 659 

questioned  by  Mr.  Senator  Logan 659 

Vilas,  Charles  M.— 
states  dates  on  which  W.  W.  Belknap  anived  at  the  Fifth  Avenue  Hotel,  New 

York,  and  the  time  of  his  sojourn  there..... 614-616 
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Prosecution — Contmued. 
witnesaes  examiued  for  the — 
Vilas,  Charles  M.— 

cross-examined  bjcoantelfor  the  respondent 616 

Whitne^f  Leonard,  evidence  concerninf^  certain  telefn^ms  receired  at  and  sent 
from  the  Washingpton  office  of  the  Western  Union  Telegraph  Companj,  of 
which  he  is  manager -...668-671 

R. 

Bandall,  Samuel  J.,  chairman  of  the  Committee  of  the  Whole  House,  attends 22 

Bandolph,  Theodore  F.,  a  Senator  from  New  Jersey — 

oath,  the,  administered  to,  hj  the  Chief-Justice 15 

inciddntal  remarks  by 568,  844,  845^  1044 

question  by,  to  J.  8.  Evans,  a  witness  for  the  defense :  What  amount  of  goods 

did  you  sell  at  Fort  Sill  during  any  one  year  pending  this  contract  T 844, 845 

votes  by,  on  the  articles  of  impeachment 1059,  1067,  1076,  1085,  1093 

Ransom,  Matt.  W.,  a  Senator  from  North  Carolina— 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

statement  that  he  had  been  called  away  by  sickness  in  his  family,  by  his  colleague, 

Mr.  Merrimon 1046 

votes  by,  on  the  articles  of  impeachment 1059,1067,1076,  1085,  1093 

Real  estate,  investment  by  W.  W.  Belknap  in.. 618,619 

Recess  of  Congress,  power  of  the  Senate  to  sit  during  the,  as  a  court  of  impeach- 
ment— 

amendment  of  Mr.  Senator  Conkling  denying  the 542 

amendment  of  Mr.  Senator  Frelinghuysen  denying  the 542 

amendment  of  Mr.  Senator  Morton  denying  the 542 

remarks  of  Mr.  Manager  Lord  on  the 536,537,53d 

Reid,  Whitelaw,  a  witness  for  the  prosecution,  evidence  concerning  an  article  which 
appeared  in  the  New  York  Tribune  concerning  the  post-tradership  at  Fort 
Sill.    Two  questions  were  objected  to  by  the  counsel  for  the  respondent ; 
one  objection  was  sustained  bv  the  court  and  the  other  was  overruled..  .674-677 
Replication  by  the  House  to  the  plea  of  the  respondent  to  the  jurisdiction  of  the 

court 25 

Report  of  the  Committee  on  Military  Affairs  of  the  House  of  Representatives,  Forty- 
second  Congress.  General  Hazen's  testimony  objected  to,  and  the  objec- 
tion sustained  by  the  Senate 588,  589 

Resignation  of  W.W.  Belknap  as  Secretory  of  War 760 

Robbins,  William  M.,  a  Representotive  from  North  Carolina,  appointed  a  member  of 

the  impeachment  committee  of  the  House « «..  7 

Robertson,  Thomas  J.,  a  Senator  from  South  Carolina — 

oath,  the,  administered  to,  by  the  Chief- Justice 21 

interlochitory  remarks  by,  on  the  evidence 828,882 

motion  by,  that  the  court  adjourn 825 

votes  bv,  on  the  articles  of  Impeachment 1059,1067,1076,1085,1094 

Ruger,  Thomas  W.,  Colonel,  a  witness  for  the  defense,  evidence  concerning  the  official 

reputationofW.  W.  Bolknap 820 

S. 

Sargent,  Aatou  A.,  a  Senator  from  California — 

oath,  the,  administered  to,  by  the  Chief  Justice 15 

incidental  remarks  by 516,519,520,527,528,539,589 

opinion  bv,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  be- 

.   fore  impeachment 274,275 

motion  by — 

that  the  court  return  to  the  Senate  Chamber...'. 62 

that  Mr.  Sherman's  motion  be  amended  by  striking  out  the  limit  of  the  time  of 

the  discussion.    Agreed  to 89 

that  there  be  a  call  of  the  Senate.    Aflnreed  to .- 100 

that  Mr.  Sherman's  motion  be  amended  by  striking  out  Monday  and  inserting 

Saturday.    Rejected 228 

that  the  court  adjourn 228,231,232 

that  the  court  take  a  recess 230,332,582 

that  the  court  will  proceed  to  hear  the  evidence  on  the  6th  of  July.    Amended 

and  agreed  to 518-523 
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Sarj^Dt,  Aaron  A.  a  Seoator  from  California— Coutinaed. 
motion  bj — 

that  the  manafrers  and  the  connsel  for  the  respondent  furnish  to  each  oth^r  lists 

of  the  witnetses  that  they  intend  to  summon.    Amended  and  agreed  to..  527-529 

that  the  motion  of  Mr.  Edmunds  concerning  the  final  vote  be  amendea 1046 

point  of  order  bj,  that  Senators  must  reduce  questions  to  writing 78 

question  bj — 
to  Mr.  Blair,  asking  whether  the  resolution  in  Barnard's  case,  to  which  he  re- 
ferred, was  adopted 95 

to  Mr.  Manager  Hoar,  asking  whether- members  x>f  the  present  Senate  who  have 
been  in  past  years  civil  officers  of  the  United  States  are  now  liable  to  be 

impeached  for  an  alleged  act  of  guilt  done  in  office 191 

to  Mr.  Manager  Hoar,  (after  an  affirmatiye  response  to  the  preceding  question:) 
•        Then  what  becomes  of  the  comity  between  the  two  nouses  on  which  the 

learned  manager  laid  stressf 192 

to  the  managers :  wnether  there  was  objection  to  baring  the  existence  of  a  letter 
in  the  files  of  War  Department  proven  before  a  vote  on  admission  of  that 

document 659 

to  the  managers :  Wbedier  the  witness  Evans  should  not  state  fully  his  conversa- 
tions with  Marsh 842 

to  J.  S.  Evans,  a  witness  for  the  prosecution  :  Whether  Marsh  told  him,  in  anv  of 
those  conversations,  what  ne  was  going  to  do  with  the  money  received  6om 

him 843 

votes  by,  on  the  articles  of  impeachment 1059, 1067, 1076, 1085, 1094 

Sanlsbury,  £11,  a  Senator  from  Delaware — 

oath,  the,  administered  to,  by  the  Chief-Jnstice 15 

incidental  remarks  by 516 

motion  bv,  to  amend  the  amendment  by  Mr.  Morton  to  the  motion  of  Mr.  Sherman 
by  adding  after  the  words  **  House  of  Bepresentatives  "  the  words  **  or  its 

managers" 542 

opinion  by,  on  the  question  whether  the  respondent  is  liable  t<^be  impeached  by  the 
House  of  Bepresentatives,  and  tried  by  the  Senate  on  impeachment  for  acts 
done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before 

impeachment.... «... 420-430 

votes  by,  on  the  articles  of  impeachment 1059, 1068, 1076, 1085, 1091 

Secrstarv  of  the  Senate.  the-~> 
journal  of  the  court  read  by ...  22, 25, 29, 50, 71 ,  87, 1 19, 150, 201 ,  496, 506, 537, 544, 589, 687. 

727, 776, 833, 912, 914, 975. 1045 

articles  of  impeachment  read  by 1049, 1050. 1061, 1069, 1070, 1078, 1079, 1087 

papers  and  authorities  read  by 22,25,26,27,28,29,30,31,32,50,88,89,134,836,912 

Sergeant-at-Arms  of  the  Senate,  the— 

announcement  by,  of  the  House  impeachment  committee 7 

of  the  managers * .• 9,21,24,29,50,70,87.201 

oath  administered  to,  by  the  Chief-Justice 22 

proclamations,  by 9,21,24,28,50,70, 119,  201,229,230,231,  232,  233,  234, 235,  238, 

496, 506, 529, 544, 589,  674, 726,  829, 332,  833,  835 

return  of,  on  writs  of  summons 22,702 

communications  from,  relating  to  the  summoning  of  John  S.  Evans 830,  834 

Sharon,  William,  a  Senator  from  Nevada,  oath,  the,  administered  to,  by  the  Chief- 
Justice • 15 

Sheridan,  P.  H.,  Lieutenant-General,  a  witness  for  the  defense — 
dispatch  from,  asking  to  be  relieved  from  personal  attendance,  read,  and  admissions 
of  what  he  would  testify  as  to  certain  matters  placed  on  record,  subject  to 

objection 678 

part  of  a  letter  from,  admitted  as  evidence 790 

Sherman,  John,  a  Senator  from  Ohio- 
oath,  the,  administered  to,  by  the  Chief-Justice 15 

inddentol  remarks  by 60,201,516,538,539,565,689,833,876 

interlocutory  remarks  by,  on  the  evidence 699,788,802,825 

remarks  by, on  aquestion  of  adjournment 18 

call  for  the  ayes  and  noes *.      536 

motion  by — 

that  for  Mr.  Edmunds^s  motion  thai  the  motion  of  the  respondent  for  postpone- 
ment be  denied,  bersubstitoted  that  the  managers  be  asked  if  they  wish  to 

be  heard  on  this  question  of  postponement    Kejected 49 

that  the  court  adioum  until  May  15,  ana  that  the  argument  of  the  question  of  ju- 
risdiction be  confined  to  eight  hours  on  each  side.  Amended  and  agreed  to.  88, 89 
that  the  court  adjourn  until  May  15,  and  that  the  argument  of  the  question  of  ju- 
risdiction be  confined  to  nine  hours  on  each  side.     Rejocted 90 
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Sherman,  John,  a  Senator  from  Ohio — Continned. 
motion  by — 
that  Mr.  Alcorn  be  excused  from  voting  for  the  reasons  stated  by  him.    Agreed 

to 229 

to  postpone  the  pending  and  all  prior  orders  and  proceed  to  the  consideration  of 
the  order  sabmitted  by  Mr.  Whyte  fixing  the  time  at  which  the  vote  on  the 

question  of  jurisdiction  shall  be  taken 232 

that  the  court  adjourn 201,229,235,527,589,833,911,974 

to  amend  the  motion  of  Bir.  Whyte  so  that  it  will  read :  That  this  court  adjourn 
until  Tuesday  next,  and  in  the  mean  time  the  defendant  have  leave  to 

plead,  answer,  or  demur  herein 506 

that  the  galleries  be  cleared 538 

that  the  further  reading  of  the  journal  be  dispensed  with 674,829,912 

thatthecourt  takearecess ,  976 

that  the  motion  of  Mr.  Edmunds  concerning  the  final  vote  be  amended 1046 

objection  by,  to  further  discussion  of  question  of  jurisdiction 548 

to  the  introduction  of  certain  testimony 582 

opinion  by,  on  the  onestion  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresentatives,  and  tned  by  the  Senate  on  impeachment  for 
acts  done  by  nim  as  Secretary  of  War,  notwithstanding  his  resignation  be- 
fore impeachment ..269-274 

question  by — 
to  the  managers  and  to  the  counsel,  as  to  the  limit  and  the  allotment  of  time  for 

arguments 81 

to  Manager  Jenks,  requesting  him  to  read  the  finding  in  the  Blount  case 173 

to  H.  T.  Crosby,  a  witness  ror  the  prosecution 581 

to  the  Presiding  Officer,  whether  telegrams  called  for  must  not  be  designated 668 

votes  by,  on  the  articles  of  impeachment 1059, 106§,  1076, 1085, 1094 

Sherman,  W.  T.,  General,  dispatch  to  the  Sergeant-at-Arms  relative  to  the  attendance 

of  Lieutenant-Qenerid  Sheridan  as  a  witness 677 

Shiloh,  battle  of,  allusion  bv  Mr.  Carpenter  to  General  Belknap  at  the 45 

Smalley,  £.  y.,a  witness  /qr  the  prosecution,  evidence  conceming  an  article  which 
appeared  in  Uie  New  York  Tribune  concerning  the  poet-tradership  at  Fort 

Sill 666-668 

Spencer,  George  E.,  a  Senator  from  Alabama — 

oath,  the,  aaministered  to,  by  the  Chief-Justice 15 

votes  by,  on  the  articles  of  impeachment 1059,  1068, 1076, 1086, 1094 

Stevenson,  John  W.,  a  Senator  from  Kentucky — 

appointed  on  a  select  committee  on  impeachment 8 

oath,  the,  administered  to,  by  the  Chiet-Justice 15 

incidental  remarks  by 960,1045 

,     interlocutory  remarks  by,  on  the  evidence 700 

remarks  by,  on  the  period  of  time  fixed  for  the  appearance  of  William  W.  Belknap.        16 
opinion  by — 
on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the  House  of 
Representatives,  and  tried  by  the  Senate  on  impeachment  for  acts  done  by 
him  as  Secretary  of  War,  notwithstanding  his  resignation  before  impeach- 
ment   [Not  furnished  fer  publication.] 

on  the  final  judgment  in  the  case 1105-1117 

votes  by,  on  the  articles  of  impeachment 1059,  1068,1076,1086,1094 

Swartwout,  Samuel,  allusion  to  the  case  of,  by  Judge  Black 43 

T. 

Telepams  sent  by  W.  W. Belknap  to  C.  P.Marsh 671 

Testimony  of  Caleb  P.  Marsh  before  the  Committee  on  Expenditures  in  the  War  De- 
partment of  the  House  of  Representatives 769-773,779 

Thuiman,  Allen  G.,  a  Senator  from  Ohio — 

appointed  on  a  select  committee  on  impeachment 8 

on  the  committee  to  wait  on  the  Chief-Justice 14 

oath,  the,  administered  to,  by  the  Chief* Justice.. 15 

call  by,  for  the  yeas  and  nays 542,743 

incidental  remarks  by 15,63,69,  135,  215,  501,503,  505,514,516,518,  539,  542,726 

interlocutory  remarks  by,  on  the  evidence 732, 743,  744, 745, 750,  774,  775 

motions  by — 

that  the  court  adjourn 63,87,726,830,976 

that  there  be  a  call  of  the  Senate  sitting  as  a  court 150 

that  in  the  opinion  of  the  Senate  William  W.  Belknap,  the  respondent,  is  amena- 
ble to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  notwith- 
standing his  resignation  of  said  office.    Amended  and  passed 239 
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Page. 
ThormaD,  Allen  G.,  a  Senator  from  Ohio — Continued, 
motion  by — 

that  the  House  of  Representatives  and  the  respondent  be  notified  that  on  the  — 
day  of ,  at  twelve  o'clock  meridian,  the  Senate  will  deliver  its  judg- 
ment in  open  Senate  on  the  question  of  jurisdiction  raised  by  the  plead- 
ings, at  which  time  the  managers  on  the  part  of  the  House  and  tne  re- 

Xndent  are  notified  to  attend.  Amended  and  passed 236, 240,  24 1 
» time  specified  in  the  foregoinfi^  resolution  the  President  of  Uie  Senate 
shall  pronounce  the  judgment  of  the  Senate  as  follows :  "  It  is  ordered  by 
the  Senate  sitting  for  the  trial  of  the  articles  of  impeachment  preferred  by 
the  House  of  Representatives,  against  William  W.  Belknap,  li^  Secretary 
of  War,  that  the  demurrer  of  said  William  W.  Belknap  to  the  replication 
of  the  House  of  Representatives  to  the  plea  to  the  jurisaiction  filea  by  said 
Belknap  be.  and  the  same  hereby  is,  overruled ;  and,  going  back  to  the 
first  detect,  and  it  being  the  opinion  of  the  Senate  that  said  plea  is  insuffi- 
cient in  law,  and  that  said  articles  of  impeachment  are  sufficient  in  law, 
it  is  therefore  further  ordered  and  adjudged  that  s^dplea  be,  and  the  same 
hereby  is,  overruled  and  held  for  naught,  and  said  William  W.  Belknap  is 
ordered  to  plead  or  answer  to  the  merits  within davs  ;**  which  judg- 
ment thus  pronounced  shall  be  entered  upon  the  journal  of  the  Senate  sit- 
ting as  aforesaid.    Amended  and  passed 236,  241 

that  the  court  take  a  recess 236 

that  the  application  of  the  respondent  for  postponement  of  the  time  for  proceeding 

with  trial  be  overruled.    Agreed  to 539 

that  the  order  of  Mr.  Sherman  be  amended  by  inserting  after  the  word  "  be  "  and 

beforethe  word  "filed"  the  word  •* not."    Rejected 540 

that  the  motion  of  Mr.  Morton  limiting  the  time  of  discussion  on  the  admissibility 
of  testimony  be  amended  by  striking  out  "  ten  "  and  insertine  "  thirty," 
and  adding  **  unless  otherwise  ordered."  Original  motion  withdrawn....  596 
opinion  bv,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representatives  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation  be- 
fore impeachment 245-250 

question  by — 

to  the  counsel  for  the  respondent,  whether  the  remarks  he  had  read  from  the  de- 
bates in  the  constitutional  convention  related  exclusively  to  the  question 
whether  the  Chief  Executive  Officer  should  be  unaccountable  as  in  Great 
Britain,  or  should  be  responsible 138 

to  the  President  pro  tempore^  whether  there  is  to  be  an  unlimited  discussion  of  coun- 
sel and  managers  on  every  order  that  is  offered  by  a  Senator 501 

to  the  counsel  for  the  respondent,  whether  there  is  any  precedent  for  an  order 
asked  for,  (that  the  mana^rs  furnish  them  a  list  oftheir  witnesses, )  either 
in  impeachment  trials  or  m  ordinary  courts  of  criminal  jurisdiction 524 

to  the  counsel  for  the  respondent,  whether  he  objects  to  a  question  being  an- 
swered or  whether  ne  wants  it  answered 738 

to  Mr.  Black,  counsel  for  the  respondent :  If  it  requires  two-thirds  of  the  Senators 

Jiresent  to  overrule  the  respondent's  plea  to  the  jurisdiction,  does  it  not 
ollow  that  two-thirds  are  necessary  to  overrule  any  objections  to  testi- 
monv  made  by  the  respondent  or  to  sustain  an  objection  to  testimony  made 

by  the  managers  1 965 

votes  by,  on  the  articles  of  impeachment 1059, 1068, 1076, 1086,1094 

Tomlinson,  Dr.,  testimony  of  Marsh  concerning... 771,  772 

Townsend,  E.  D.,  Adjutant-General,  a  witness  for  prosecution — 
presents  the  original  papers  relating  to  the  appointment  of  a  post-trader  at  Fort  Sill, 
and  the  management  of  that  place,  and  testifies  concerning  them  and  his 

relations  with  the  Secretary  of  War 620-647 

cross-examined  bv  respondent's  counsel 647,663 

re-examined  by  the  managers 663,664 

recross-examined  by  the  respondent's  counsel... 664 

recalled  and  examined  for  the  defense « 791,851-854 

cross-examined  by  the  prosecution 792 

questioned  by  Mr.  Senator  Sargent 659 

questioned  by  Mr.  Senator  Logan 659 

Trioune,  New  York,  article  in  the,  on  post-traders 578 

V. 

Vilas,  Charles  N.,  a  witness  for  the  prosecution — 
states  dates  on  which  W.  W.  Belknap  arrived  at  the  Fifth  Avenue  Hotel,  New 

York,  and  the  time  of  his  sojourn  there 614-616 

cross-examined  by  counsel  for  the  respondent 616 
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W. 

Wadieigh,  B^inbridge,  a  Senator  from  New  Hampshire — 

oath,  the,  administered  to,  by  the  PresidiDg  Officer 29 

opinion  of,  on  final  judgment  in  the  case 1117-1119 

Totea  W,  on  the  articles  of  impeachment 1060,1068, 1077,1066,1094 

Waite,  l£>rri0on  R.,  Chief- Justice  of  the  United  States,  administered  the  oath  to  the 

Senators 15,21 

Wallace,  William  A.,  a  Senator  from  Pennsjlvania — 

oatii,  the, administered  tOfbjthe  Ohief-Jnstice 15 

interlocutory  remarks  b^ 717 

opinion  bj,  on  the  ouestion  whether  the  respondent  is  liable  to  be  impeached  bj  the 
House  of  Kepresentatives,  and  tried  bj  the  Senate  on  impeachment  fer 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  ma  resignation 

before  impeachment 250-255 

question  b^,  to  the  counsel  for  the  respondent,  concerning  the  examination  of  a 

witness 714 

Totes  by,  on  the  articles  of  impMchment 1060,1068,1077,1086,1094 

Way-bills  of  Adams  Express  Company,  showing  shipments  of  money  from  Washing- 
ton to  New  York 665,666 

West,  J.  R.,  a  Senator  from  Louisiana — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

Totes  by,  on  the  articles  of  impeachment 1060, 1068, 1077, 1086,1095 

West  Point  Academy,  allusion  to,  by  Mr.  Hoar 180,181 

Whitney,  Leonard,  a  witness  for  the  prosecution,  evidence  concerning  certain  tele- 
grams received  at  and  sent  from  the  Washington  office  ot  the  Western 

Union  Telegraph  Company,  of  which  he  is  manager 668-67J 

Whyte,  William  Pinkner,  a  Senator  firom  Maryland — 

oat&,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by 520,521,523,535 

remarks  by,  on  the  adoption  of  rules  of  procedure  in  cases  of  impeachment 19 

motion  by — 

that  the  court  take  a  recess — 100,176,614 

that  the  court  shall  proceed  to  vote,  without  further  debate,  on  the  question  ef 
jurisdiction  raised  by  the  pleadings  in  the  pending  case ;  and  each  S«natar 
shall  be  permitted  to  file  within  two  d^ys  his  written  opinion  thereon,  t* 

be  printed  with  the  procoedings 230,231 

that  the  court  shall  proceea  on  Saturaay,  the  27th  of  May,  to  vcke  upon  the  ques- 
tion of  jurisdiction  raised  by  the  pleadinn  iir  the  pending  case,  which  rete 
shall  be  taken  before  the  court  shall  ac^oum  on  that  day ;  and  that  eaek 
Senator  shall  be  permitted  to  file  within  seven  days  thereafter  his  writtea 
opinion  thereon,  to  be  printed  with  the  proceedings  in  the  ord«  in  wkieli 

they  may  have  been  delivered 235 

that  each  Senator  be  pepiitted  to  file  his  opinion  in  writing  upon  the  Question  of 
jurisdiction  in  this  case  on  or  before  tne  Ist  day  of  Julv,  1876,  to  oe  printed 
with  the  proceedings  in  the  order  in  which  the  same  shall  be  delivered,  and 
the  opinions  pronounced  in  the  court  shall  be  printed  in  the  order  in  which 

they  were  so  pronounced 241 

that  W.  W.  Belknap  Is  hereby  ordered  to  plead  further  or  answer  the  articles  of 
impeachment  within  ten  days  from  this  date.    Debated,  amended,  and 

agreed  to 496,507-517 

that  the  court  adjourn  until  to-morrow  at  one  o'clock  p.  m.,  when  argument  shall 
be  heard  upon  the  motion  offered  by  the  counsel  for  the  respondent.  Re- 
jected       513 

that  the  court  adjourn 835 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by 
the  House  of  Representatives,  and  tried  by  the  Senate  on  impeachment  for 
acts  done  by  him  as  Secretary  of  War,  notwithstanding  his  resignation 

before  impeachment .....333-337 

question  by — 
to  C.  P.  Marsh,  a  witness  for  the  prosecution :  When  you  paid  to  Q«neral  Bel- 
knap money  in  person  did  you  have  any  conversation  with  him  about  the   • 

source  whence  the  money  came  or  in  any  way  regarding  it? 746 

to  the  counsel  for  the  respondent :  Do  the  counsel  for  the  respondent  decline  to 
state  for  the  information  of  the  Senate  what  they  expect  to  prove  by  the 

absent  witness,  John  S.  Evansf 830 

votes  by,  on  the  articles  of  impeachment 1060, 1068,  1077, 1086, 1095 

Windom,  William,  a  Senator  from  Minnesota — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

iaeidental  remarks  by 727,862 

votes  by,  on  the  articles  of  impeachment 1060,  1069, 1077,  1086^  1095 


* 
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Pa«e. 
WilsoD,  Henry,  the  late,  denial  of  a  statement  of  counsel  concerning,  by  Mr.  Senator 

BoutweU 1096, 101>7 

Withers,  Bobert  £.,  a  Senator  fram  Virginia — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by 515 

votes  by,  on  the  articles  of  impeachment 1060,  I06D,  1077,  1086, 1096 

Wright,  George  G.,  a  Senator  from  Iowa — 

oath,  the.  iSministered  to,  by  the  Chief-Justice 15 

incidental  remarks  by 14,  506,514,519 

opinion  by — 

on  the  qaestion  whether  the  respondent  is  liable  to  be  impeached  by  the  Honse 
of  Representatives  and  tried  by  the  Senate  on  impeachment  for  acts  done 
by  him  as  Secretary  of  War,  notwithstanding  his  resignation  before  im- 
peachment   292-301 

on  final  judgment  in  the  case 1119-1122 

motion  by— 

that  the  court  adioum 233,504 

that  the  court  take  a  recess 19t^ 

^[uestion  by — 
to  the  President  pro  tempore^  whether  it  would  be  in  order  now  to  more  to  adjourn 
to  a  day  certain,  or  whether  the  order  should  be  properly  that  when  the 
Senate  sitting  as  a  court  of  impeachment  a^oums  it  be  to  a  definite 

time 504 

to  Charles  F.  Emery^  a  witness  for  the  prosecution 620 

to  the  counsel  for  the  respondent,  whether  time  might  not  be  sared  by  dispens- 
ing with  the  reading  of  certain  papers 638 

to  C.  P.  liaish,  a  witness  for  the  prosecution :  You  said  on  yesterday  that  you 
presumed  that  (General  Belknap  knew  from  whom  the  money  sent  him  was 
received'    Now  state  what  led  you  to  presume,  or  upon  what  you  based 

this  presumption 742 

to  the  managers :  Do  I  understand  that  the  managers  propose  to  introduce  this 
testimony  and  follow  it  by  the  single  proposition  that  thereupon  the  Secre- 
tary of  War  resigned,  and  thereby  ask  the  Senate  to  draw  a  conclusion, 
or  that  there  was  anything  said  by  him  or  done  by  him  other  than  the  mere 

resignation  f 757 

to  J.  8.  Evans,  a  witness  for  the  prosecution  :  When  you  left  the  Secretary  of 
War,  after  you  met  him  at  his  house,  and  just  before  you  made  the  con- 
tract with  Marsh,  it  was  understood  that  Marsh  had  been  promised  or  had 
received  the  appointment  Then  you  sav  yon  arranged  with  Marsh  that 
you  were  to  receive  the  appointment.  Now,  was  it  understood  between 
you  and  Marsh  that  he  was  to  advise  the  Secretary  of  the  ohan|i^  ?  If  not, 
how  was  the  Secretary  of  War  advised  of  this  change,  and  did  you  have 

anything  to  do  with  letting  him  know  of  such  change  f 862 

testimony  of,  for  the  defense 819,820 

votes  by,  on  the  articles  of  impeachment 1060, 1069,  1077, 1087, 1095 

evidence  concerning  the  reputation  of  William  W.  Belknap  in  Iowa 819,820 

erosS'examined  by  the  counsel  for  the  prosecution 820 

Y. 

Yeas  and  nays  on  the  roll-calla  of  the  Senate — 

on  adjournment  until  April  17,  1876 20 

on  retiring  for  deliberation 48 

on  Mr.  Bf^rrimon^s  motion  that  the  Senate  return  to  its  Chamber 49 

on  Mr.  Sherman's  amendment  that  the  managers  be  asked  if  they  desired  to  be 

heard  on  the  respondent's  motion  to  postpone  until  December 49 

on  Mr.  Edmunds's  motion  to  deny  the  request  of  the  respondent  for  postpone- 
ment         49 

•n  Mr.  Howe's  motion  to  fix  the  8th  of  May  for  the  hearing 62 

on  Mr.  Howe's  motion  to  adjourn 70 

on  Mr.  Edmunds's  motion  that  the  court  retire  for  consultation 86 

on  Mr.  McDonald's  motion  to  reconsider  the  motion  fixing  the  order  of  discussion 

of  the  jurisdictional  question « 87 

on  Mr.  Sherman's  motion  that  the  court  adjourn  until  May  15,  and  that  the  ^gu- 
ments  of  the  question  of  jurisdiction  be  confined  to  eight  hours  on  each 

side 89 

on  Mr.  Sherman's  motion  that  the  court  adjourn  until  May  15,  and  that  the  argu- 
ments of  the  question  of  jurisdiction  be  confined  to  nine  hours  on  each 
side 90 
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Paca. 
Yeas  and  nays  on  the  roU -calls  of  the  Senate— Continued. 

on  Mr.  In^alls's  motion  that  the  court  adjoam 236 

on  Mr.  Edmunds's  motion  amendinfl;  the  motion  of  Mr.  Morton  so  as  to  read,  **  that 
the  court  proceed  on  Monday  next  to  vote  upon  the  pending  and  cognate 

questions" 236,237 

on  Mr.  Paddock's  motion  amending  the  motion  of  Mr.  Morton  to  as  to  read,  *'  that 
the  court  take  a  recess ;  that  the  vote  upon  the  question  of  jurisdiction  be 
taken  to-uiirht  at  eleven  o'clock^  and  that  opinions  maj  be  sabaeqoentljr 

filed" 237 

on  Mr.  Morton's  motion  to  lay  his  motion,  as  amended,  on  the  table 237 

on  Mr.  Wright's  motion  to  lay  on  the  table  the  motion  of  Mr.  Morton  dedaring  that 
the  power  of  impeachment  does  not  extend  to  a  person  no  longer  in  office 

charged  with  crimes  committed  while  he  was  in  office 238 

on  Mr.  Paddock's  motion  substituting  for  Mr.  Thurman's  resolutions  s  resolution 
declaring  that  the  Senate  cannot  take  jurisdiction  in  the  case  of  W.  W. 

Belknap 923 

on  Mr.  Thurman's  resolutions,  first,  second,  and  third 239,  240, 241 

on  Mr.  Hitchcock's  motion  to  adjourn  until  Wednesday,  May  31..... 240 

on  Mr.  Whyte's  motion  that  the  court  adjourn  until  Wednesday,  June  7 514 

on  Mr.  Thurman's  amendment  to  Mr.  Woyte's  motion 516 

on  Mr.  Whyte's  motion,  amended,  that  the  respondent  have  leave  to  plead  within 

ten  davs  from  June  6 517 

on  Mr.  Cockrell's  amendment  fixing  time  for  trial  at  June  19 523 

on  Mr.  Edmunds's  amendment  fixing  time  for  trial  at  July  6 523 

on  Mr.  Edmunds's  motion  to  adjourn  until  June  19 537 

on  Mr.  Howe's  motion  to  reconsider  the  vote  b  v  which  the  galleries  were  cleared . .  539 

on  Mr.  Thurman's  amendment  to  Mr.  Sherman's  resolution 540 

on  the  first  clause  of  Mr.  Sherman's  order 540 

on  Mr.  Allison's  amendment  to  the  second  clause  of  Mr.  Sherman's  order 542 

on  Mr.  Conkling's  amendment  to  the  second  clause  of  Mr.  Sherman's  order . .  ^ 542 

on  Mr.  Thurman's  motion  to  lay  on  the  table  the  second  clause  of  Mr.  Sherman's 

order 54*2,543 

on  Mr.  Sauls bury's  amendment  to  the  second  clause  of  Mr.  Sherman's  order 543 

on  the  second  clause  of  Mr.  Sherman's  order 543 

on  receiving  the  printed  report  of  General  Hazen's  testimonv  as  evidence 568,569 

on  admitti^an  mterrogatory  proposed  to  General  McDowell 597 

on  admitting  a  letter  written  by  George  T.Robinson 660 

oH  amotion  to  adjourn 727 

on  putting  the  question  asked  C.  P.  Marsh,  a  witness,  by  Mr.  Logan 745, 746 

on  the  admission  of  the  testimony  of  C.  P.  Marsh  before  a  committee  of  the  House.  768 

on  sustaining  the  decision  of  the  Chair • 796 

on  putting  the  question  asked  J.  S.  Evans,  a  witness,  by  the  counsel  for  the  respond- 
ent   857 

on  postponing  the  trial  becauseof  the  illness  of  counsel 913 

on  amotion  to  adjourn 976 

on  Mr.  Hamlin's  motion  that  all  proceedings  be  in  open  session 1045 

on  Mr.  Edmunds's  motion  that  the  doors  be  closed  for  deliberation 1046 

on  Mr.  Ingalls's  amendment  to  Mr.  Edmunds's  motion  on  the  final  order 1047 

on  sustaining  a  ^decision  by  the  Chair 1048 

on  Mr.  In^rafis^s  amendment  to  Mr.  Edmunds's  motion  on  the  rules 1048 

on  the  articles  of  impeachment  [**gnilty"  or  **  not  guilty  t'*] 1061-1095 
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Sherman,  Johiif  a  Senator  from  Ohio — Continued, 
motion  by — 
that  Mr.  Alcorn  be  excused  from  voting^  for  the  reasons  stated  by  him.    Agreed 

to 229 

to  postpone  the  pending  and  all  prior  orders  and  proceed  to  the  consideration  of 
the  order  submitted  hj  Mr.  Whyte  fixing  the  time  at  which  the  vote  on  the 

question  of  jurisdiction  shall  be  taken 232 

that  the  court  adjourn 20 1, 229, 235, 527, 589, 833, 91  J, 974 

to  amend  the  motion  of  Mr.  Whyte  so  that  it  will  read :  That  this  court  aidjoum 
until  Tuesday  next,  and  in  the  mean  time  Uie  defendant  have  leave  to 

plead,  answer,  or  demur  herein 508 

that  the  galleries  be  cleared '. 5^ 

that  the  Further  reading  of  the  journal  be  dispensed  with 674, 829, 912 

tbatthecourt  takearecess ■ 976 

that  the  motion  of  Mr.  Edmunds  concerning  the  final  vote  be  amended 1046 

objection  by,  to  further  discussion  of  question  of  jurisdiction 548 

to  the  introduction  of  certain  testimony ^ 582 

opinion  by,  on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the 
House  of  Kepresentatives,  and  tned  by  the  Senate  on  impeachment  for 
acts  done  by  nim  as  Secretary  of  War,  notwithstanding  his  resignation  be- 
fore impeachment 269-274 

question  by — 
to  the  managers  and  to  the  counsel,  as  to  the  limit  and  the  allotment  of  time  for 

arguments 81 

to  Manager  Jenks,  requesting  him  to  read  the  finding  in  the  Blount  case ]73 

to  H.  T.  Crosby,  a  witness  for  the  prosecution 581 

to  the  Presiding  Officer,  whether  telegrams  called  for  must  not  be  designated 668 

votes  by,  on  the  articles  of  impeachment 1059, 1068, 1076, 1085, 1094 

Sherman,  W.  T.,  General,  dispatch  to  the  Sergeant-at-Arms  relative  to  the  attendance 

of  Lieutenant-Gener^  Sheridan  as  a  witness 677 

Shiloh,  battle  of,  illusion  by  Mr.  Carpenter  to  General  Belknap  at  the 45 

Smalley,  E.  V.,a  witness  fqr  the  prosecution,  evidence  concerning  an  article  which 
appeared  in  the  New  York  Tribune  concerning  the  post-tradership  at  Fort 

Sill 666-668 

Spencer,  George  £.,  a  Senator  from  Alabama — 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

votes  by,  on  the  articles  of  impeachment 1059,  1068, 1076, 1086, 1094 

Stevenson,  John  W.,  a  Senator  from  Kentucky — 

appointed  on  a  select  committee  on  impeachment 8 

oath,  the,  administered  to,  by  the  Chief-Justice 15 

incidental  remarks  by .- 960,1045 

,     interlocutory  remarks  by,  on  the  evidence 700 

remarks  by,  on  the  period  of  time  fixed  for  the  appearance  of  William  W.  Belknap.        16 
opinion  by — 
on  the  question  whether  the  respondent  is  liable  to  be  impeached  by  the  House  of 
Kepresentatives,  and  tried  by  the  Senate  on  impeachment  for  acts  done  by 
him  as  Secretary  of  War,  notwithstanding  his  resignation  before  impeach- 
ment.   [Not  furnished  fer  publication.  ] 

on  the  final  judgment  in  the  case 1105-1117 

votes  by,  on  the  articles  of  impeachment 1059«^}Q68, 1076,1086, 1094 

Swartwout,  Samuel,  allusion  to  the  case  of,  by  Judge  Black 43 

T. 

Telepams  sent  by  W.  W.  Belknap  to  C.  P.  Marsh 671 

Testimony  of  Caleb  P.  Marsh  before  the  Committee  on  Expenditures  in  the  War  De- 
partment of  the  House  of  Representatives 769-773,779 

Thuiman,  Allen  G.,  a  Senator  from  Ohio- 
appointed  on  a  select  committee  on  impeachment 8 

on  the  committee  to  wait  on  the  Chief-Justice 14 

oath,  the,  administered  to,  by  the  Chief- Justice........... 15 

call  by,  for  the  yeas  and  nays ..542,743 

incidental  remarks  by 15, 63, 89,  135,  215,  501, 503,  505, 514, 516,518,  539,  542, 726 

interlocutory  remarks  by,  on  the  evidence 732, 743,  744, 745, 750,  774,  775 

motions  by — 

that  the  court  adjourn 63.87,726,830,976 

that  there  be  a  call  of  the  Senate  sitting  as  a  court 150 

that  in  the  opinion  of  the  Senate  William  W.  Belknap,  the  respondent,  is  amena- 
ble to  trial  by  impeachment  for  acts  done  as  Secretary  of  War,  notwith- 
standing his  resignation  of  said  office.    Amended  and  passed 239 


